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CAPITAL CASE — NO EXECUTION DATE SET 

QUESTION PRESENTED 

Hodge's counsel presented no mitigation at his capital trial. Hodge received the death 
penalty. At a state post-conviction hearing, new counsel presented extensive mitigating 
evidence. Despite a childhood in which the Kentucky Supreme Court found Hodge "suffered a 
most severe and unimaginable level of physical and mental abuse," the court denied relief. The 
court recognized trial counsel performed deficiently, but it found no prejudice because it 
determined there was no nexus between the mitigation evidence and the facts of the crime. This 
result presents the following question: 

Whether — despite powerful mitigation - the Kentucky Supreme Court properly 
applied the Strickland prejudice prong when it required a nexus between the 
mitigation and the facts of the crime, and by applying additional criteria created an 
automatic death penalty under the facts of this case? 
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No. II- 

In The Supreme Court Of The United States 

BENNY LEE HODGE, 

Petitioner, 

v. 

COMMONWEALTH OF KENTUCKY, 

Respondent. 

ON PETITION FOR WRIT OF CERTIORARI TO 
THE SUPREME COURT OF KENTUCKY 

PETITION FOR WRIT OF CERTIORARI 

Petitioner Benny Lee Hodge ("Hodge") respectfully prays that a Writ of Certiorari issue 

to review the judgment entry of the Kentucky Supreme Court entered in this case. 

OPINIONS BELOW 

The opinion of the Kentucky Supreme Court denying Hodge's post-conviction appeal is 

unpublished and found in the appendix at Apx. 1-12 (Hodge v. Commonwealth, Case No. 2009- 

SC-791-MR (Ky. Aug. 25, 2011)). On February 23, 2012, the Kentucky Supreme Court denied 

Hodge's request for rehearing in an unpublished order and is included in the appendix at Apx. 

13. The trial court's denial of Hodge's ineffective assistance of counsel at the sentencing phase 

is attached in the appendix at Apx. 14-25. 
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JURISDICTIONAL STATEMENT  

The decision of the Kentucky Supreme Court became final on February 23, 2012. This 

Court has jurisdiction under 28 U.S.C. §§ 1254(1) and 1257 to review this Petition. 

CONSTITUTIONAL AND STATUTORY PROVISIONS  

This case involves the interpretation of the Sixth Amendment which provides: 

In all criminal prosecutions, the accused shall enjoy the right...to be confronted 
with the witnesses against him...to have the Assistance of Counsel for his 
defense. 

This case also implicates the Fourteenth Amendment, which provides: 

All persons born or naturalized in the United States, and subject to the jurisdiction 
thereof; are citizens of the United States and of the state wherein they reside. No 
state shall make or enforce any law which shall abridge the privileges or 
immunities of citizens of the United States; nor shall any state deprive any person 
of life, liberty, or property, without due process of law; nor deny to any person 
within its jurisdiction the equal protection of the laws. 

STATEMENT OF THE CASE  

Hodge brings this Petition because he maintains that the Kentucky Supreme Court's 

requirement that he must establish a nexus between his "most severe and unimaginable" child 

abuse and the crime in order to satisfy the prejudice requirement of Strickland v. Washington, 

466 U.S. 668 (1984) conflicts with authority from this court. 

A. Procedural History 

In 1986, Hodge was sentenced to death for his conviction for robbery, burglary, 

attempted murder, and murder. The Kentucky Supreme Court affirmed his conviction and 

sentences on direct appeal. Epperson v. Commonwealth, 809 S.W.2d 835, 838 (Ky. 1990).1  

Following direct appeal, Hodge initiated a state collateral post-conviction proceeding 

The direct appeal for Hodge and co-defendant Epperson was decided jointly. 
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pursuant to Kentucky Rules of Criminal Procedure (RCr) 11.42. The trial court denied the 

petition without an evidentiary hearing. The Kentucky Supreme Court reversed with instructions 

for the trial court to hold an evidentiary hearing on claims of jury tampering and counsel's 

effectiveness at the penalty phase. Hodge v. Commonwealth, 68 S.W.3d 338, 342, 345 (Ky. 

2001).2  As to the Strickland claim, the court stated: 

An evidentiary hearing must be held in this case to determine whether the failure 
to introduce mitigating evidence was trial strategy.... And, if defense counsel's 
advocacy was deficient, then a finding must be made of what mitigating evidence 
was available to counsel. Thereafter, the trial court must then determine whether 
there is a reasonable probability that the jury would have weighed. the mitigating 
and aggravating factors differently. 

Id. at 345. 

On remand, Hodge's Strickland hearing proceeded but not before it was stayed while he 

successfully appealed the trial court's denial of access to resources to conduct the hearing. 

Hodge v. Coleman, 244 S.W.3d 102 (Ky. 2008). After the submission of evidence, the trial court 

denied relief. Apx. 14-25. Thereafter, Hodge timely appealed. The unpublished opinion of the 

Kentucky Supreme Court denying Hodge's post-conviction appeal is found at Apx. 1-12. 

The Kentucky Supreme Court found deficient perfoimance on the part of trial counsel. 

Apx. 6. The Court, however, did not find prejudice: 

[W]e are compelled to reach the conclusion that there exists no reasonable 
probability that the jury would not have sentenced Hodge to death. There is no 
doubt that Hodge, as a child, suffered a most severe and unimaginable level of 
physical and mental abuse. Perhaps this infoiination may have offered insight for 
the jury, providing some explanation for the career criminal he later became. If it 

2 The Kentucky Supreme Court noted "The jury tampering alleged in the present case is 
much graver than that alleged in Remmer." Hodge, 68 S.W.3d at 342. Indeed it was. The 
foreman of the jury had a previous relationship with the prosecutor not disclosed to the 
court or Hodge, there were meetings between the foreman and the prosecutor during trial, 
and after the trial both the prosecutor and the foreman were federally indicted for fixing 
juries, including one involving another juror that imposed death against Hodge. 
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had been admitted, the PTSD diagnosis offered in mitigation might have 
explained Hodge's substance abuse, or perhaps even a crime committed in a fit of 
rage as a compulsive reaction. But it offers virtually no rationale for the 
premeditated, cold-blooded murder and attempted murder of two innocent victims 
who were complete strangers to Hodge. Many, if not most, malefactors 
committing terribly violent and cruel murders are the subjects of terrible 
childhoods. Even if the sentencing jury had this mitigation evidence before it, we 
do not believe, in light of the particularly depraved and brutal nature of these 
crimes, that it would have spared Hodge the death penalty. 

Apx. 11. On February 23, 2012, the Kentucky Supreme Court denied Hodge's request for 

rehearing. Apx. 13. 

B. Facts Related to Ineffectiveness Claim. 

Attorney Dale Mitchell represented Hodge at his penalty hearing. Mitchell testified he 

received a cash retainer of $220,000. (1/16/07 at 11:55:40). Adjusted for inflation, that amount 

has a current day value of $435,000. See www.usinflationcalculator.com. Mitchell anticipated 

receiving a total fee of $350,000 (1/16/07 at 11:55:40-:50), which aldjusted for inflation has a 

current day value of $692,000. The fee that Mitchell received did not cover any mitigation 

investigative services. (1/16/07 at 1:33:05). While the trial commenced approximately nine (9) 

months between his hiring and the commencement of trial (1/16/07 at 11:44:50) and he knew 

from the beginning when he accepted his retainer that there was the potential of death (id. at 

11:46:15), Mitchell had not conducted a mitigation investigation, nor had he hired an 

investigator to explore the availability of mitigating evidence. 

The Kentucky Supreme Court found that "[Oaring the penalty phase, neither defense 

counsel presented any witnesses to testify on either Epperson's or Hodge's behalf. Nor did 

defense counsel for either defendant introduce any other mitigating evidence." Hodge at 342-43. 

Mitigation was readily available. This was true even twenty years later. See Dawn 

Jenkins' Deposition (mitigation specialist); see also, Jenkins' Deposition, Exhibit 1, (Social 
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History Report). Family, friends, and records establish the following undisputed facts: 

• Mother reports that Hodge's natural father beat her while she carried Hodge; Hodge's 
natural father beat her while she held Hodge in her hands as an infant; Hodge's natural 
father threatened to kill her; While Hodge's natural father never paid child support, 
she had too much pride to ask for food stamps; Next husband was a drunkard and 
Hodge would stay with the step-in-laws, who were bootleggers; Billy Joe Hodge was 
a "monster;" Billy Joe would beat her and her kids; Billy Joe was extremely abusive 
and would not allow her to show affection to Hodge; Billy Joe killed Hodge's dog in 
front of him; Billy Joe threatened to kill her and pulled guns on her; As abusive as 
Billy Joe was, he treated Hodge worse than the others; Billy Joe was also emotionally 
abusive; Billy Joe beat her so badly she miscarried his child; Billy Joe was very 
controlling in all aspects of their lives; After Billy Joe came into Hodge's life he,  
started having problems at school; Hodge would hide at former step-in-laws, the 
bootleggers, to get, away from Billy Joe. PC R. Vol. III , pp. 279-92 (Burkhart 
Affidavit); 

• Half-Sister reports Hodge's nose was rubbed into his own feces; Hodge tried to protect 
her; Hodge was completely abandoned; the step family in which Hodge would hide at 
times was extremely dysfunctional (with alcohol problems and running illegal 
bootlegging and prostitution businesses); Hodge's mother would never talk to Hodge 
or reach out to him as he got older. Id. at pp. 272-78 (Coldiron Affidavit); 

• Relative and Acquaintance of Billy Joe confirmed the level of violence Billy Joe 
would regularly perpetrate on family and others in the community; Confirmed that 
abuse occurred in Hodge's home. Id. at 299-302 (Hodge Affidavit); Id. at pp. 324-26 
(Gilbert Affidavit); 

• Sister indicated that Billy Joe hated everyone but especially Hodge; Billy Joe beat 
Hodge all the time; Witnessed, more than once, a beating of her mother where she 
thought she was dead; Her and Hodge's father was an alcoholic that did not support 
them and died from alcohol abuse; Billy Joe controlled the money, the rest of the 
family lived in poverty; They could hear the beating of their mother even if they were 
not in the room where it occurred because of the small house they lived in; Billy Joe 
was very controlling; There was no way to anticipate what would set Billy Joe off; 
Mother miscarried Billy Joe's child after a beating; They lived in terror at that house; 
BillyJoe had a special hatred for Hodge — would get his leather belt out, hold Hodge's 
one arm, and beat him; Saw Hodge change because of Billy Joe. Id. at pp. 303-10 
(Jenkins Affidavit); 

• Neighbor confirmed controlling nature of Billy Joe and how he was doubly hard on 
Hodge even though only a child. Id. at pp. 311-13 (King Affidavit); 

• Extended Family could confirm the impact of Billy Joe's abuse. Id. at pp. 314-16 

5 



(Sexton Affidavit), Id. at pp. 317-19 (Free Affidavit); 

• Friend describes Hodge talking about Billy Joe's abuse and showing him the bruises 
on his chest, legs and neck; Showed him belt-buckle imprints; Spoke with Hodge right 
after Billy Joe killed his dog; Hodge lived in the poorest of poor areas; Hodge was a 
scrawny and skinny kid. Id. at pp. 327-29 (Short Affidavit); 

• Extended family could have documented the dysfunction of the Hickey home where 
Hodge would hide from Billy Joe's beatings. Id. at pp. 330-34 (Hickey Affidavit); 

• Sister confirms Hodge treated worst by Billy Joe than anyone else; Billy Joe killed 
Hodge's dog; Billy Joe was very controlling; He would beat them and they could hear 
the beatings if they were not in the same room; Hodge confided that he felt like he was 
drowning and had no where to go; Billy Joe would use a belt buckle on Hodge; Hodge 
would hide at the Hickey's, not a very good environment; Billy Joe molested her; 
Mother would pick Billy Joe over the kids; Remembers when they choose to send and 
keep Hodge in the juvenile facility; They were very poor. Id. at pp. 335-44 (Greene 
Affidavit). 

Former teacher confirmed the poverty and the unstable home life. Id. at pp. 345-46 
(Weeks Affidavit). 
Step Daughter and Daughter report that Benny Hodge treated her like a father should 
and has been there for her. Id. at pp. 293-94 (Lawson Affidavit), Id. at pp. 295-96 
(Hodge Affidavit); 

• Friends could have provided evidence that Hodge did not cause trouble while 
incarcerated. Id. at pp. 297-98 (Bowles Affidavit), Id. at pp. 299-302 (Pollard 
Affidavit). 

Hodge later suffered additional severe abuse as a child in the Tennessee juvenile justice system, 

to the extent that he was nearly beaten to death. Jenkins deposition, at p. 30. 

Available expert testimony would have established that Hodge has been saddled with 

incredible risk factors from his traumatic childhood. Dr. David Richart testified regarding risk 

factors and impact on Hodge's development. Richart Deposition p. 14. Richart focused on two 

areas, the impact of domestic violence and the juvenile facilities in which Hodge was placed. Id. 

As to the domestic violence, Richart noted "it's as bad as I've ever seen." Richart 

Deposition at 14. Regarding the scale of the domestic violence, Richart testified that "using a 
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hypothetical scale of one to ten, let's say, it would be a 9.5 referring the degree to which he 

suffered domestic violence, and the only reason it wouldn't be ten is he'd be dead if it was — if it 

was ten, he would be dead or his mother would have died." Id. at 21. 

As a child, this environment would have caused "hypervigilence," i.e. always "waiting 

for the next shoe to fall." Richart Deposition at 24. Hodge "would have been on guard and in a 

state of anxiety the whole time he was in the company of his [step-Jfather." Id. This is 

"abnormal" for children, the typical child is "generally not worries about [his] life or limb, and 

[he's] not in a situation where [he] thinking [he's] going to have to protect [his] mother and [] 

sister at all times" as was Hodge. Id. This leads to impulsive decisions. Id. As a child, Hodge 

did not trust anyone, felt his mother let him down, felt that no one was there to protect him. Id. 

at 25. 

Richart testified that the domestic violence was absolutely integral to his adult 

development. Id. at 20. The extent of the abuse would make Hodge more violent, distrustful of 

others, and much more likely to engage in criminal behavior. Id. at 26. 

The State of Tennessee exacerbated the effect of the domestic violence to which Hodge 

was subjected, i.e. "actually worsened the situation rather than made it better." Richart 

Deposition at 32. The juvenile residential facility subjected Hodge to routine beatings. Id. at 27. 

"This would have perpetuated in his mind this hypervigilence and the fact that he had only 

limited options when he was cornered. By cornered, I mean psychologically cornered." Id. 

Indeed, because the juvenile facility subjected him to more abuse, "at no point was there anyone 

who intervened in his life while he was in his home or his home community or in the correctional 

facilities to protect him So he learned nothing but the world being a hostile place, which may 

contribute to his propensity to use drugs and alcohol to numb his feelings." Id. at 28-29. The 
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juvenile facility "almost made it preordained that he would get in trouble of some kind." Id. at 

44. Regarding how the domestic violence and the juvenile facility impacted Hodge, Richart 

testified that: 

...there could not be a more classic case of domestic violence and its effect on a 
child than what he endured while his mother was married to her third husband and 
his going to a residential treatment program where he was subject to verbal, 
emotional, physical and I was not able to determine whether he was subject to 
sexual abuse or not, exacerbated that he was responsible for protecting himself 
and that the world was a hostile place and that he was not going to be able to 
count on anybody else to protect him. Mr. Hodge, at that time when he was a 
juvenile, was slighter or more diminutive, smaller than his age cohort, which is 
why he — as an aside I will say he started to lift weights' and tried to muscle up. 

Id. at 20_ 

Richart noted that Hodge had seven substantial risk factors in his childhood: instability of 

male role models, alcoholic male parent/step-parents, biological father's abandonment, witness 

to domestic violence and subject to child abuse, poverty, parental continuity/lack of male role 

model, and Tennessee's brutalization of Hodge. Richart Deposition at 40-41. While "resiliency 

factors" counterbalance risk factors (see id. at 40), Hodge had no "resiliency factors" in his life. 

Id. As a child, Hodge had no control over these risk factors. Id. at 42. 

Richart concluded the nature of his testimony could have been presented at Hodge's trial 

and while it "would not have justified what he did it...it would have explained what he did." Id. 

at 38. "It would have given the jury some insight as to — I mean, by the time they convicted him, 

I'm sure they thought he was a monster. You know, it would have given them some reason to 

reflect on some of the causations or reasons he may have done what he did, and it would have 

humanized him instead of demonized him." Id. at 42. 

Ms. Pat Geier, MSW, testimony corroborates Richart's opinion. Geier is a licensed 

clinical social worker with extensive experience regarding abuse and domestic violence. 
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(1/17/07 at 1:50:00-1:51:40). Geier noted the problems in Hodge's home that impacted his 

childhood — teenage mother, poverty, multiple partners for the mother (many of whom alcoholics 

and abusers), the presence of Billy Joe Hodge as an extreme abuser (especially towards Hodge). 

Id. at 2:00:00-2:01:30. Further, Hodge endured and witnessed the abuse suffered by his mother. 

Id. at 2:01:49-:55, 2:19:00-:45. While Hodge would hide with the Hickey family, they were 

bootleggers, alcoholics and ran prostitutes. Id. at 2:04:25-:48. Regarding Hodge's incarceration 

a the juvenile facility, this harmed Hodge because he was never visited, family did not try to get 

him out when they could, and thus, he was left in a horrible environment much longer than he 

should have been. Id. at 2:03:25-:50, 2:42:30-:55. 

Geier explained that the juvenile incarceration period is significant because Hodge had 

already come from an abusive home. Then he is placed into a facility and is abused, this 

constituted a "double betrayal." Hodge should have been protected, he was not. They expeCted 

compliant behavior from him, yet he is abused. Id. at 2:15:00-2:16:30. It "destroys any 

fragments left of his ability to trust adults or perhaps trust anyone." Id. at 2:16:35-:40. It 

"destroys his ability to have any kind of faith in the world that he is ever going to be safe," and 

leaves Hodge humiliated and building up rage. Id. at 2:16:50-2:17:10. Hodge would. either 

internalize it (commit suicide) or lash out "because that rage has got to go somewhere." Id. at 

2:17:15-:25. 

Geier noted more than once that Hodge's circumstance represented the "extreme end of 

dysfunction." Id. at 2:13:00-:20, 2:18:36. Geier based this on when it started (in utero), its 

severity, and how long it lasted. Applying those three categories, Geier emphasized again that 
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Hodge's circumstance represented the "extreme end of dysfunction." Id. at 2:43:40-44:50.3  

In spite of the level of dysfunction, there was never intervention. Id. at 2:01:39. Geier 

noted that Hodge was "a child that could have been saved," because he was able to stay well 

adjusted for so long. Id. at 2:13:50-:14:06; see also 2:01:45-:02:45 (fine and compliant child). 

He tried to protect his siblings and was good in school. Id. at 2:26:25-2:07:15. 

The above history of domestic violence resulted in the development of a diagnosed post-

traumatic stress disorder ("PTSD"), which existed prior to 1985. Compelling testimony from Dr. 

Robert Kaplan confirms the devastating seriousness of Hodge's abusive childhood and the 

resulting PTSD. Kaplan is board certified forensic psychologist. Kaplan Deposition at 7. 

Kaplan described that "the most significant finding was the severe physical abuse that [Hodge] 

experienced at the hands of Billy Joe Hodge." Id. at 13. Kaplan noted that the testing he 

conducted confirmed that Hodge was "traumatized by the severe physical abuse." Id. 

Kaplan also described that Hodge was subject to severe abuse in the Tennessee juvenile 

facility. This is impactful because "that was an opportunity for society to address some of the 

dysfunction that had already developed at the hands of Billy Joe Hodge. But in fact, it actually 

reinforced that dysfunction and made it worse." Kaplan Deposition at 13, 22. Additionally, 

Hodge was harmed by "the fact that his mother then did not take him out of the school when she 

had an opportunity to do that, and that had a very profound effect on his subsequent development 

in that it made him feel like she cared more about Billy Joe Hodge than about him. And that 

greatly intensified his anger, his sense of rejection." Id. at 14. Further, "[Hodge] learned not 

only can you not trust your family, can you not look to your family for support, you can't even 

3  The Hon. Billie Davenport, an attorney specializing in domestic violence, (1/17/07 at 3:03:15), agreed that Hodge's 
circumstances constituted "extreme abuse." Id. at 3:23:15. As a result, Davenport would have retained a 
psychologist to evaluate Hodge. Id. at 3:38:50. 
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trust society. You can't trust the rest of the world either. It only made him realize that he's on 

his own in coping." Id. at 22. 

The psychological testing findings established PTSD. Kaplan Deposition at 17. The 

extreme abusive environment at home and then at the juvenile facility were more than sufficient 

to cause the PTSD. Id. at 20-21. Hodge also suffers from hypervigilance, an arousal symptom 

of PTSD. Id. at 19-20. This trauma also arrests the development of the then child. Id. at 21. 

Accordingly, 

[it impairs their ability to regulate emotions and impairs their ability to think 
logically. It impairs their ability to control their behavior, and that impairment 
continues really and can be lifelong if it's not treated. Essentially you wind up 
with someone here who was traumatized from the age of seven or eight. So you 
have the mentally equivalent of a seven or eight-year old with all the 
understanding of how to deal with his feelings of a seven-year-old's or eight-year-
old's sense of how to behave, how to think, how to feel. So what we're really 
dealing with is — he's now in his 50s. He's really mentally someone who's much, 
much younger, is almost childlike in the way he thinks, the way he controls his 
feelings, the way he...problem solves. 

Id. at 21-22. 

Hodge has never been treated for PTSD. Kaplan Deposition at 22, 33. Kaplan noted that 

nothing was done for Hodge when he has been incarcerated: "[He did not get any treatment 

...did not get any counseling...nothing done to ameliorate any of these problems he had." Id. at 

35. Kaplan related that "he never had a chance. I mean, no one ever treated his mental disorder. 

So you wouldn't expect somebody to suddenly have a spontaneous remission of all that trauma." 

Id. at 33; 35 ("Well, what kind of rehabilitation did he get? I mean, the first time he was 

incarcerated he was beaten, He was almost killed in that boys' school."). Kaplan confirmed the 

PTSD existed as a child and in 1985. Id. at 33, 36. While Hodge still suffers from PTSD today, 

it was worse when he was younger. Id. at 23. The impact of the then existing PTSD on Hodge 
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was significant: 

Within a reasonable degree of psychological certainty I believe that he suffered a 
post traumatic stress disorder due to the severe physical abuse that he suffered 
from his stepfather Billy Joe Hodge, and that it subsequently impaired his ability 
to think. It impaired his judgment. It impaired his ability to control his emotions, 
to control his behavior. It certainly played a roll in his ability to control his 
behavior during the instant offense. 

Also it's my opinion within a reasonable degree of professional certainty that his 
judgment capacity to fully appreciate the wrongfulness of the conduct and 
conform his behavior was also substantially impaired by being raised in a highly 
dysfunctional family environment and being physically abused in a state-operated 
facility that should have ameliorated those effects instead of reinforcing them. 

He basically is some who was arrested in the emotional development and mental 
development by the physical abuse, and then his values were also corrupted by the 
dysfunctional family environment. 

Id. at 25-26. 

The Commonwealth did not contest this mitigation; presenting no contradictory expert 

testimony or lay witness evidence to challenge the above mitigation or expert opinions. The 

Commonwealth conceded deficiency prong at the trial court level. Both the trial court and the 

Kentucky Supreme Court found counsel's performance deficient. See Apx. 6, 22, Furthermore, 

the Kentucky Supreme Court concluded Hodge as a child suffered a "most severe and 

unimaginable level of physical and mental abuse." Apx. 11. Nevertheless the Court found no 

prejudice because the severe abuse and resultant post-traumatic stress disorder offered "virtually 

no rationale" for Hodge's crimes. Apx. 11. 

REASON FOR GRANTING THE WRIT 

I. 	The Kentucky Supreme Court's Application of the Strickland Prejudice 
Prong Conflicts With This Court's Authority. 

The correct standard for determining prejudice — as promulgated by this Court — states 
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that a defendant "must show that there is a reasonable probability that, but for counsel's 

unprofessional errors, the result of the proceeding would have been different." Strickland, 466 

U.S. at 694. This Court has reaffirmed that the test of prejudice is simply a reasonable likelihood 

of a different result. Porter v. McCollum, 558 U.S. 	, 130 S.Ct. 447 (2009). In Porter, this 

Court held that the Florida Supreme Court's conclusion that Porter had not been prejudiced by 

his counsel's deficiencies was unreasonable. In finding that Porter had been prejudiced by his 

counsel's failure to present evidence of brain damage and a traumatic background, this Court 

concluded that "it is not reasonable to discount entirely the effect that [the neuropsychologicall 

testimony might have had on the jury or sentencing judge" and that Porter's history "may have 

had particular salience for a jury evaluating Porter's behavior:" 130 S.Ct. at 455. By allowing 

relief when there is a reasonable probability of a different outcome, the proper standard 

recognizes the limits of the retrospective inquiry and balances the protection of the defendant's 

constitutional rights with the interest in finality of judicial outcomes. 

The subjective and all but impossible to satisfy burden of proving prejudice imposed by 

the Kentucky Supreme Court in this case conflicts with the objective reasonable probability test 

mandated by Rompilla v. Beard, 545 U.S. 374 (2005), Wiggins v. Smith, 539 U.S. 510 (2003), 

Williams v. Taylor, 529 U.S. 362 (2000), Porter v. McCollum, 558 U.S. 	, 130 S.Ct. 447 

(2009), Sears v. Upton, 130 S.Ct. 3259 (2010), and Strickland v. Washington, 466 U.S. 668 

(1984). 

Kentucky's detour from the correct standard resulted in a failure to address the proofs of 

prejudice and frustrates the purpose of requiring a petitioner to exhaust state post-conviction 

remedies. Requiring a petitioner to bear a daunting burden of proof not applied to other habeas 

petitioners defeats both the congressional intent to rely upon state adjudications of federal 
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constitutional issues in death penalty cases and undermines the fundamental fairness of our 

system. See 28 U. S.C. § 2254. In asking this Court to hear this case, Hodge is not asking the 

Court to reweigh evidence previously addressed by a state court, but is simply asking the Court 

to apply the correct constitutional stanird to mitigating evidence that is not substantially in 

dispute. 

A. The Kentucky Supreme Court's Decision Conflicts With Authority From 
This Court Not Requiring a Nexus Between Mitigation Evidence and the 
Crime. 

After conceding that no reasonable counsel would have acted as Hodge's trial counsel did 

in the penalty phase preparation (Apx. 6), the Kentucky Supreme Court found that the 

thoroughly ineffective performance of Hodge's counsel had not prejudiced him because: 

[Vide are compelled to reach the conclusion that there exists no reasonable 
probability that the jury would not have sentenced Hodge to death. There is no 
doubt that Hodge, as a child, suffered a most severe and unimaginable level of 

.physical and mental abuse. Perhaps this information may have offered insight for 
the jury, providing some explanation for the career criminal he later became. If it 
had been admitted, the PTSD diagnosis offered in mitigation might have 
explained Hodge's substance abuse, or perhaps even a crime committed in a fit of 
rage as a compulsive reaction. But it offers virtually no rationale for the 
premeditated, cold-blooded murder and attempted murder of two innocent victims 
who were complete strangers to Hodge. Many, if not most, malefactors 
committing terribly violent and cruel murders are the subjects of terrible 
childhoods. Even if the sentencing jury had this mitigation evidence before it, we 
do not believe, in light of the particularly depraved and brutal nature of these 
crimes, that it would have spared Hodge the death penalty. 

Apx. 11. The Kentucky Supreme Court ruled that Hodge's claim must fail because he cannot 

prove a nexus between the uncontested mitigation and the crimes; and, that his jury would have 

recommended life had his trial counsel met their constitutional obligations and presented the 

available uncontested mitigation evidence. 

This Court long ago rejected the notion in that allegations of ineffectiveness raised under 

14 



Strickland required a nexus between the mitigation and the crime. The Kentucky Supreme Court 

did not get the message. Instead, the court required Hodge to establish a nexus between the 

mitigation evidence not presented at trial due to the deficient performance of trial counsel, and 

the murder and attempted murder of which Hodge was convicted. Apx. 11. 

In Lockett v. Ohio, this Court held that "the Eighth and Fourteenth Amendments require 

that the sentences, in all but the rarest kind of capital case, not be precluded from considering, as 

a mitigating factor, any aspect of a defendant's character or record and any of the circumstances 

of the offense that the defendant proffers as a basis for a sentence less than death." 438 U.S. 586, 

604 (1978). This holding was extended in Eddins v. Oklahoma, 455 U.S. 104 (1982); just as 

the statute may not restrict certain factors from being considered as mitigation, the sentencing 

judge cannot, as a matter of law, refuse to consider appropriate evidence either. 455 U.S. at 108-

09, 114-17. "The sentencer[s] ... may determine the weight to be given relevant mitigating 

evidence. But they may not give it no weight by excluding such evidence from their 

consideration." Id. at 114-15. 

Then, in Smith v. Texas, 543 U.S. 37, 45 (2004), this Court reversed and remanded after 

the state court held that Smith must offer evidence of a "link or nexus between [Smith's] 

troubled childhood or his limited mental abilities and the capital murder." 

We rejected the Fifth Circuit's "nexus" requirement in [Tennard v. 
Dretke, 542 U.S. 274, 287 (2004)] (noting that none of our prior opinions 
"suggested that a mentally retarded individual must establish a nexus 
between her mental capacity and her crime before the Eighth 
Amendment prohibition on executing her is triggered" and holding that 
the jury must be allowed the opportunity to consider Penry evidence 
even if the defendant cannot establish "a nexus to the crime"). 

....The state court, however, erroneously relied on a test we never 
countenanced and now have unequivocally rejected. We therefore hold 
that the state court "assessed [petitioner's legal] claim under an improper 
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legal standard." 

Id. (some citation omitted.) 

Despite this authority, the Kentucky Supreme Court refused to consider that Hodge's 

childhood abuse could create a reasonable probability that for a single juror the result of the 

penalty phase would have been different - no matter how extreme the abuse he suffered - absent 

a nexus between the abuse and the crime. "There is no doubt that Hodge as a child suffered a 

most severe and unimaginable level of physical and mental abuse...but it offers virtually no 

rationale for the pre-meditated, cold-blooded murder and attempted murder of two innocent 

victims who were complete strangers to Hodge." Apx. 11 (emphasis added). The Kentucky 

Supreme Court rejected child abuse as relevant to the penalty determination — including the 

"most severe and unimaginable" child abuse - because there was not a nexus between the abuse 

and the crime. The Kentucky Supreme Court failed to give meaningful effect to Eddings, Smith 

and Tennard, and thus, the court's reasoning fundamentally conflicts with this. Court's authority. 

Moreover, the Kentucky Supreme Court did not apprehend that Hodge actually had 

established a nexus between his childhood abuse and his future lawlessness. As Dr. Kaplan 

explained: 

Within a reasonable degree of psychological certainty I believe that he suffered a 
post traumatic stress disorder due to the severe physical abuse that he suffered 
from his stepfather Billy Joe Hodge, and that it subsequently impaired his ability 
to think. It impaired his judgment. It impaired his ability to control his emotions, 
to control his behavior. It certainly played a roll in his ability to control his 
behavior during the instant offense. 

Also it's my opinion within a reasonable degree of professional certainty that his 
judgment capacity to fully appreciate the wrongfulness of the conduct and 
conform his behavior was also substantially impaired by being raised in a highly 
dysfunctional family environment and being physically abused in a state-operated 
facility that should have ameliorated those effects instead of reinforcing them. 
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He basically is some who was arrested in the emotional development and mental 
development by the physical abuse, and then his values were also corrupted by the 
dysfunctional family environment. 

Kaplan Deposition at 25-26. 

B. The Kentucky Supreme Court's Decision Conflicts With Authority From 
This Court By Engaging In A Truncated Prejudice Prong Review Which 
Amounts to An Automatic Death Penalty. 

The constitutionality and reliability of any statutory scheme of the death penalty is 

predicated upon fair consideration during the penalty phase of the defendant's mental health, see 

Gregg v. Georgia, 428 U.S. 153, 193, 197 (1976) and a defendant's individual characteristics 

related to his or her history, character and background. Locket, 438 U.S. 586; Petry v. Lynaugh, 

492 U.S. 302, 327 (1989); Woodson v. North Carolina, 428 U.S. 280, 305 (1976). In addition to 

improperly requiring a a nexus between the mitigation and the crimes, the Kentucky Supreme 

Court modified other aspects of Strickland's prejudice prong. 

Hodge's mitigating evidence demonstrated longstanding PTSD caused by a childhood of 

"most severe and unimaginable" abuse and neglect. The existence of this mitigation was not a 

matter of speculation; Hodge's evidence remained unchallenged by Respondent and plainly 

required the attention of a fact-finder guided by the correct legal standard. Yet, as a result of 

applying an erroneous legal standard, no consideration was given to that mitigation. 

First, the standard applied by the Kentucky Supreme Court flatly contradicts the holding 

of Rompilla v. Beard: 

This evidence adds up to a mitigation case that bears no relation to 
the few naked pleas for mercy actually put before the jury, and 
although we suppose it is possible that a jury could have heard 
it all and still have decided on the death penalty, that is not the 
test. It goes without saying that the undiscovered 'mitigating 
evidence, taken as a whole, 'might well have influenced the jury's 

17 



appraisal' of [Rompilla's] culpability,' Wiggins, 539 U.S. at 538 
(quoting Williams v. Taylor, 529 U.S., at 398), and the likelihood 
of a different result if the evidence had gone in is 'sufficient to 
undermine confidence in the outcome' actually reached at 
sentencing, Strickland, 466 U.S., at 694. 

545 U.S. 374, 393 (2005) (emphasis supplied), accord, Porter, 130 S.Ct. at 455-456 ("We do not 

require a defendant to show that counsel's deficient performance more likely than not altered the 

outcome of his penalty proceeding, but rather that he establish a probability sufficient to 

undermine confidence in that outcorne.")(intemal quotations omitted). 

Hodge's case is similar in kind to Sears v. Upton, 130 S.Ct. 3259 (2010), where this 

Court reversed and remanded a death penalty case when a state post-conviction court failed to 

appropriately apply Strickland's prejudice prong. First, as in Sears, there is no dispute that the 

first prong of Strickland has been met. Second, there is unchallenged and powerful mitigation 

that a jury did not consider that has been presented in post-conviction. Third, the state courts in 

both did a truncated and incorrect second prong Strickland analysis. Hodge's case exceeds Sears 

in that his trial counsel originally presented no mitigation, see Sears, 130 S.Ct. at 3261-3262 

(noting seven mitigating witnesses testified), and the nature and extent of Hodge's mitigation is 

"unimaginable" abuse and its aftereffects. 

When a capital defendant has not had a fair opportunity to present evidence of his mental 

illness at his trial as a result of his counsel's failure to conduct any investigation, he should have 

a meaningful opportunity to have that evidence considered and given effect to in a post-

conviction hearing. Upholding a death sentence when a defendant lacked meaningful assistance 

from counsel on the basis of an invalid state court presumption that a jury would be unmoved by 

evidence of mental illness and extreme childhood abuse undermines the trust we are required to 
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place in juries by the Constitution and due process of law. Indeed, under the facts of this case, it 

amounts to an automatic death penalty. 

The Kentucky Supreme Court compounded this error by relying on evidence not in the 

record to deny Hodge's ineffectiveness allegation. An individual may only have his death 

sentence based upon evidence contained in the record. See Gardner v. Florida, 430 U.S. 439 

(1977) (petitioner denied due process of law when the death sentence was imposed, at least in 

part, on the basis of information which petitioner had no opportunity to deny or explain). The 

Kentucky Supreme Court noted that "many, if not most, malefactors committing terribly violent 

and cruel murders are the subjects of terrible childhoods." Apx. 11 (no citation in original). 

Kentucky presented no such evidence that "many, if not most, malefactors" also have such 

horrible childhoods. The Kentucky Supreme Court relied on an unproven and unsupported basis, 

to which Hodge had no opportunity to respond; thereby violating Gardner, 430 U.S. 439. 

The record did establish that worse crimes resulted in much lesser sentences at the time 

of Hodge's trial. The Hon. Bette Niemi, an capital attorney expert, testified that at the time of 

this crime, acts much more heinous and heartrending violent resulted in sentences less than 

death. 1/17/07 at 10:26:55-10:27:10 (defendant entered home, shot and killed 30 year old and 

child, and the case was resolved in a non-death sentence); 10:27:15-10:29:16 (Defendant laid in 

wait for victim, kidnapped her and juvenile with her, had juvenile tie her up, shot at juvenile as 

he escaped, disrobed and raped female victim, and then shot her in back of head, yet, jury 

returned a life verdict). Nor can the Kentucky Supreme Court's marginalization of mitigation be 

reconciled with this Court's authority of Wiggins, 539 U.S. 510 (77 year old woman drowned in 

her ransacked apartment), Rompilla, 545 U.S. 374 (victim stabbed and body burned by someone 

with a significant criminal history), Williams, 529 U.S. 362 (victim an older man where 
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defendant had beat another elderly woman in a separate incident into a vegetative state), and 

Porter, 130 S.Ct. 447 (shot and killed former girlfriend in her house, and shot and killed her 

current boyfriend). 

The Kentucky Supreme Court's impregnable barrier to establishing prejudice in the 

context of Strickland is simply not the law of and conflicts with the decisions of this Court 

starting with Strickland, as confirmed in. Williams, Wiggins and Rompilla, and reinforced in 

Porter. The Kentucky Supreme Court did precisely what this Court found wanting in Porter 

where the state court in post-conviction improperly marginalized and reduced to inconsequential 

proportions mitigating evidence. Porter, 130 S.Ct. at 455. 

Further, even though this Court decided Strickland over twenty-five years ago, the 

Kentucky Supreme Court failed to follow its simple directive of how to conduct the prejudice 

prong. In finding no prejudice, the Kentucky Supreme Court indicated that Hodge had to prove 

that the entire jury would have rejected death. See Apx. 11 ("...there exists no reasonable 

probability that the jury would not have sentenced Hodge to death.") ("Even if the sentencing 

jury had this mitigation evidence before it, we do not believe...that it would have spared Hodge 

the death penalty."). This is an erroneous application of Strickland prejudice. 

Under Strickland, 466 U.S. at 694, a different result means a "reasonable probability that 

at least one juror would have struck a different balance." (emphasis added); Wiggins, 539 U.S. 

510, 537. This applies equally in Kentucky because one (1) juror in Kentucky can prevent 

imposition of a death sentence. See Gall v. Parker, 231 F.3d 265, 329-330 (6th Cir. 2000) 

(embraced the 'one juror' concept in a Kentucky death penalty case where habeas relief was 

granted.). 

Applying the correct one juror test to the "severe and unimaginable level of physical and 
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mental abuse," (Apx. p. 11), it is reasonably probable that at least one person would have voted 

for a sentence less than death giving the overwhelming nature of his childhood and the resulting 

post-traumatic stress disorder. To hold otherwise violates Porter, 130 S.Ct. at 455, wherein a 

state court's treatment of mitigation in post-conviction was improper because it was 

"unreasonable to discount" mitigation by "reduc[ing it] to inconsequential proportions." As this 

Court noted in Sears, 

To the contrary, we have consistently explained that the Strickland inquiry 
requires precisely the type of probing and fact-specific analysis that the state trial 
court failed to undertake below. In the Williams decision, for instance, we 
categorically rejected the type of truncated prejudice inquiry undertaken by the 
state court in this case. 529 U.S:, at 397-398, 120 S. Ct. 1495, 146 L. Ed. 2d 389. 

Sears, 130 S.Ct. at 3266 (footnote omitted). 

The sentencing jury was unaware of the extreme abuse Hodge and his family suffered at 

the hands of Billy Joe and others. The jury was also unaware of the long-term mental health 

implications of that abuse - PTSD. This evidence, along with the evidence of his unstable family 

and the fact that he viewed violence committed upon others has long been considered mitigating. 

Eddings, 455 U.S. 104 (troubled childhood and emotional disturbance is effective mitigation). 

Similar to Porter, at 453-54, the minimal evidence presented by counsel at the penalty phase left 

the jury knowing hardly anything about the petitioner other than the facts of his crimes. "The 

judge and jury at Porter's original sentencing heard almost nothing that would humanize Porter 

or allow them to accurately gauge his moral culpability." Id. at 454. "They learned about 

Porter's turbulent relationship with [his ex-girlfriend], his crimes, and almost nothing else. Had 

Porter's counsel been effective, the judge and jury would have learned of the 'kind of troubled 

history we have declared relevant to assessing a defendant's moral culpabilfty.'" Id. (citing 

Wiggins, 539 U.S. at 510, 535). 
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The facts concerning Hodge's trial counsel's short-comings are overwhelming. Because 

trial counsel did not prepare for the mitigation phase, the jurors were unable to consider that he 

suffered a post- traumatic stress disorder due to the severe physical abuse he suffered as a child. 

This disorder impaired his judgment, his ability to think, his ability to control his behavior, and 

"certainly played a role in his ability to control his behavior during the instant offense." Kaplan 

Deposition at 25-26. Given an opportunity to consider such mitigating evidence, there is a 

reasonable probability at least one juror would have voted for a sentence less than death. 

CONCLUSION 

The Kentucky Supreme Court's impregnable barrier to establishing prejudice in the 

context of Strickland is simply not the law of and conflicts with the decisions of this Court 

starting with Strickland, as confirmed in Williams, Wiggins and Rompilla, as reinforced in Porter 

and Sears. Pursuant to Sup. Ct. R. 10(c), this Court should grant Petitioner's Writ of Certiorari. 

Alternatively, this Court can grant, vacate, and remand to the Kentucky Supreme Court with 

directions to provide Hodge plenary review of his Strickland consistent Strickland, Williams, 

Wiggins, Rompilla, Porter, and Sears. 

Resj tfully submitte 
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AFFIRMING 

Appellant, Benny Lee Hodge, appeals the denial of his RCr 11.42 motion. 

In 1986, he was tried and convicted of murder, robbery, and burglary and 

sentenced to death. The charges arose from the invasion of the home of Dr. 

Roscoe Acker, wherein Hodge and two others used a ruse to gain entry into the 

home and thereafter assaulted Dr. Acker, killed his daughter, and stole 

approximately two million dollars from a home safe. In a combined appeal with 

his co-defendant, the conviction was affirmed by this Court in Epperson and 

Hodge v. Commonwealth, 809 S.W.2d 835 (Ky. 1990). 

In 1992, Hodge filed a motion, pursuant to RCr 11.42, alleging inter alia 

ineffective assistance of counsel and jury tampering. The trial court denied the 

motion without a hearing. Hodge appealed that judgment to this Court. 



Agreeing that an evidentiary hearing should have been conducted, we 

remanded the matter to the Letcher Circuit Court. Hodge v. Commonwealth, 

68 S.W.3d 338 (Ky. 2001). The trial court held a joint hearing on the issue of 

jury tampering, which also considered an identical claim raised by Hodge's co-

defendant, Roger Epperson. A second hearing concerning Hodge's claim of 

ineffective assistance of counsel was held shortly thereafter. Ultimately, the 

trial court denied both motions. Hodge now appeals that judgment. 

Jury Tampering 

In his RCr 11.42 motion, Hodge alleged several instances of juror 

misconduct and jury tampering. First, he claimed that the jury foreman at his 

trial had contact with the Commonwealth's Attorney, James Craft, during the 

trial. Additionally, he asserted that, while sequestered, jurors were provided 

alcohol, watched television, and had access to newspapers. More egregious, 

Hodge claims that the jury decided the case before the close of evidence. 

To support these claims at the evidentiary hearing, Hodge presented the 

testimony of four live witnesses and the deposition testimony of five others. 

Gary Rogers, a deputy sheriff who was responsible for overseeing the 

sequestered jury, was a primary witness. Rogers was less than forthcoming at 

the evidentiary hearing, even attempting to invoke a Fifth Amendment privilege. 

On at least eight occasions, the court had to order him to testify. When he did 

answer questions, he often contradicted his own testimony from moments 

before or contradicted his own prior statements to investigators. 
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What can be gleaned from Rogers' testimony with any reliability is that 

he worked with the jury during the trial and guarded them at the hotel. He 

also admitted that he is a convicted felon. Inexplicably, Rogers testified that 

the conviction arose from his attempts to assist Hodge and Epperson. 

However, it was esthblished that he was convicted in a matter wholly unrelated 

to this case. 

SpeCifically relating to Hodge's claims, Rogers did testify that he saw the 

jury foreman talking to Craft at the courthouse, though he did not overhear the 

conversation. He also testified that he saw Craft in the parking lot of the hotel 

where the jury was sequestered. Rogers remembered that one of the jurors was 

provided three bottles of vodka and others with televisions and newspapers. 

However, at various points during his testimony, Rogers contradicted or 

outright denied portions of his own testimony given moments before. Despite 

his contradictory testimony moments before, he later emphatically testified that 

no one approached any juror and that no juror had access to television or 

newspapers. 

Six other persons—all DPA attorneys or DPA investigators—had spoken 

with Rogers over the years and had taken statements from him regarding these 

allegations of jury tampering. Rogers denied ever speaking to or giving a 

statement to any of them, though all testified regarding their conversations 

with him. At times, his testimony at the evidentiary hearing comported with a 

prior statement, while at other times it diverged significantly. Additionally, his 
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own statements to the investigators contradicted one another. In short, Rogers' 

testimony was confused, inconsistent, and contradictory. 

In addition to Rogers and the DPA representatives, the trial court heard 

the testimony of Marsha Hogg Thursty, who served as an alternate juror at the 

trial. She acknowledged that she suffered from post traumatic stress disorder 

and bipolar disease. She testified that no jurors were allowed visitors during 

sequestration and that no one communicated with the jury. She further 

testified that the jury did not discuss the case and that she had no knowledge 

of anyone watching television or listening to the radio. Thurtsy also denied 

Hodge's allegation that she gave a "thumbs-up" sign to anyone during the trial, 

nor did she witness any other juror do so. 

In considering an RCr 11.42 motion, the trial court's findings of fact will 

not be disturbed unless they are clearly erroneous. CR 52.01. Here, the trial 

court very accurately described Rogers' testimony as "inconsistent with itself 

and inconsistent with the various inconsistent statements he made to 

investigators and attorneys for Hodge . . . ." There is more than the requisite 

substantial evidence on the record to support the trial court's ultimate 

conclusion that Hodge failed to present competent and credible evidence 

supporting any of his allegations of jury tampering or misconduct. Hodge's 

contention that portions of Rogers' and Thursty's testimony went uncontested 

by the Commonwealth and, therefore, must be taken as true by the trial court, 

is unavailing. The fact-finder—here, the trial court—is free to believe all of a 



witness' testimony, portions of it, or none of it. Commonwealth v. Anderson, 

934 S.W.2d 276, 278 (Ky. 1996). 

The parties disagree as to whether the presumption of prejudice 

established in Remmer v. United States, 347 U.S. 227 (1954) was overruled in 

Smith v. Phillips, 455 U.S. 209 (1982). See generally Parker v. Head, 244 F.3d 

831, 839 n.6 (11th Cir. 2001). We need not address the parties' arguments 

because there has been no credible evidence presented to support a conclusion 

that any jury tampering or misconduct occurred. Therefore, we need not 

assess any resulting prejudice. 

Hodge's RCr 11.42 motion on the grounds of jury tampering was properly 

denied. 

Ineffective Assistance of Counsel 

Hodge alleges ineffective assistance of counsel because his trial counsel 

failed to investigate or present any evidence in mitigation during the penalty 

phase. Rather, the parties agreed to the following stipulation, which was read 

to the jury: "Benny Lee Hodge has a loving and supportive family—a wife and 

three children. He has a public job work record and he lives and resides 

permanently in Tennessee." He argues that the failure to present mitigation 

evidence regarding his dramatically abusive childhood rendered the jury's 

sentence of death unreliable. 

At the outset, we reiterate Hodge's burden in establishing ineffective 

assistance of counsel. In order to be ineffective, performance of counsel must 
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fall below the objective standard of reasonableness and be so prejudicial as to 

deprive a defendant of a fair trial and a reasonable result. Strickland v. 

Washington, 466 U.S. 668 (1984). This analysis involves mixed questions of 

law and fact. While we will not disturb the trial court's factual findings if they 

are supported by substantial evidence, we review its conclusions of law de 

nova. Brown v. Commonwealth, 253 S.W.3d 490, 500 (Ky. 2008). 

Here, the 'Commonwealth concedes that the performance of Hodge's 

defense counsel was deficient in conducting a reasonable investigation to find 

mitigation evidence. Thus, the inquiry must focus only on the prejudicial effect 

of this deficiency. "When a defendant challenges a death sentence ... , the 

question is whether there is a reasonable probability that, absent the errors, 

the sentencer—including an appellate court, to the extent it independently 

reweighs the evidence—would have concluded that the balance of aggravating 

and mitigating circumstances did not warrant death." Strickland, 466 U.S. 668 

at 695. A reasonable probability is one that is "sufficient to undermine 

confidence in the outcome." Id. at 694. Hodge's burden in this respect is 

"highly demanding." Williams v. Taylor, 529 U.S. 362, 394 (2000). 

Bearing this standard in mind, we turn to a review of the mitigation 

evidence that was available at the time of Hodge's trial'. His mitigation case 

would have been based on his childhood, which was marked by extreme 

poverty, sustained physical violence, and constant emotional abuse. The trial 

court's characterization of Hodge's childhood as "difficult" is not inaccurate, 
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but certainly inadequate. 

The evidence established that Hodge's mother, Kate, was married to six 

different men, all of whom were substance abusers and some of whom were 

physically abusive to Kate. She married Billy Joe when Hodge was eight years 

old. The majority of Hodge's evidence concerned the extreme violence he 

suffered at the hands of his stepfather. Again, the trial court's description of 

Billy Joe as "particularly abusive" is insufficient. 

Billy Joe was described by at least four witnesses as a "monster." His 

rage was explosive and violent, often triggered by Kate's shows of affection 

towards her children. At other times, he was incited for no apparent reason 

and the household lived in constant fear as a result. He would regularly rape 

Kate, threaten her with a gun, and beat her. On one occasion, Billy Joe 

assaulted Hodge's mother so violently that she suffered a miscarriage. Hodge's 

sisters testified that, more than once, they thought Kate had been beaten to 

death. 

Hodge's mother and sisters agreed that Billy Joe was more violent and 

abusive towards him than any other person in the house. This is perhaps 

because Hodge, being the only male child in the home, often tried to defend his 

mother and sisters from physical attacks. He was regularly beaten with a belt 

and metal buckle, which left bruises and welts on his body that were observed 

by family members and neighbors alike. At other times, he Was kicked, thrown 

against walls, and punched. Hodge's ha f-sister specifically recalled an 
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occasion when Billy Joe rubbed Hodge's face in his own feces. His sisters 

testified that Billy Joe made Appellant watch while he brutally killed the boy's 

dog. Because his mother, who was evidently paralyzed by fear and substance 

abuse, .refused to protect Hodge, he often ran away from home. 

School records indicate that Hodge was of normal intelligence and 

received average grades through elementary school. After Billy Joe entered the 

home, his grades declined, he became withdrawn, and he was often truant. He 

began stealing at the age of twelve and was sentenced to a juvenile detention 

facility when he was fifteen. 

There was testimony that, at the Tennessee residential facility, Hodge 

was subjected to regular beatings. He escaped from the facility twice and once 

refused to return after a furlough. After finally being released at the, age of 

sixteen, Hodge assaulted his stepfather, which resulted in his return to the 

juvenile facility until he was eighteen years old. 

At the age of twenty, Hodge pled guilty to his first felonies: burglary and 

grand larceny. He escaped from custody four days later. Following his capture 

and eventual parole, he was convicted of a separate armed robbery. Again, he 

escaped and was recaptured. After serving nearly eight years in prison for that 

felony, Hodge was again paroled. He was thirty-four years old at the time he 

killed Tammy Acker. He had been married three times and had fathered three 

children. 

At the evidentiary hearing, Hodge presented the expert opinions of two 
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psychologists, both of whom had assessed him in 2009. Both agreed that the 

violence in Hodge's childhood home was ruinous to his development and 

compounded by the physical abuse occurring at the Tennessee residential 

facility. One of the psychologists diagnosed Hodge with post traumatic stress 

disorder (PTSD) and opined that it was present at the time of Hodge's crimes 

and trial. This expert further testified that PTSD can render a person violent, 

hypervigilant, aggressive, and erratic. Both psychologists found it particularly 

interesting to note that Hodge did not inflict any abuse on his own children and 

was described by all as a loving father. 

We now turn to the primary inquiry before us, i.e., whether the result of 

the penalty phase would have been any different had this mitigation evidence 

been presented to the sentencing jury. In doing so, we must weigh this 

mitigation evidence against other aggravating circumstances. First, we 

consider, as did the trial court, that the evidence of Hodge's abusive childhood 

would have also included the damaging evidence of his long and increasingly 

violent criminal history, his numerous escapes from custody, and the obvious 

failure of several rehabilitative efforts. 

And, we must also consider the heinous nature of Hodge's crime. See 

Epperson and Hodge v. Commonwealth, 809 S.W.2d 835 (Ky. 1990). The 

assault on Dr. Acker and the murder of his daughter were not just brutal and 

vicious, but calculated and exceedingly cold-hearted. The sentencing jury was 

aware that Hodge and his two co-defendants carefully planned the robbery 

9 



after learning of the large quantity of cash kept in the home safe, that they 

traveled from out of state to carry out the plan, and that they packed weapons 

and tools in advance. They posed as FBI agents to gain entry into the elderly 

doctor's home and followed him to the kitchen where they pretended to take his 

statement regarding a former business partner's supposed fraud. They had the 

doctor call his daughter to the room to witness the statement. At that point, 

Hodge brandished a handgun. They covered the heads of both the father and 

the daughter. They restrained Tammy, a young college student due to go back 

to school the next day, alone in a bedroom. She begged them not to hurt her 

father. After forcing Dr. Acker to open the safe, Hodge's accomplice strangled 

him with an electrical cord until he lost consciousness. Hodge went to 

Tammy's bedroom and stabbed her at least ten times, then stole a bracelet and 

watch from her wrist. Afterwards, he coolly told Epperson that he knew 

Tammy was dead because the knife had gone "all the way through her to the 

floor." Autopsy reports confirmed this boast. 

Believing both victims were dead, they left the home. The three men 

then fled to Florida. Along with their girlfriends, they brazenly spent the stolen 

money on a lavish lifestyle and luxury goods, including a. Corvette. A former 

cellmate testified that Hodge recounted spreading all the money out on a bed 

and having sex with his girlfriend on top of it. 

We have considered the totality of evidence before Hodge's sentencing 

jury, including the proposed mitigation evidence. Parrish v. Commonwealth, 
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272 S.W.3d 161, 169 (Ky. 2008) (reviewing court must consider totality of the 

evidence in considering prejudice prong of ineffective assistance of counsel 

claim). Balancing all of the available evidence in mitigation and aggravation, 

we are compelled to reach the conclusion that there exists no reasonable 

probability that the jury would not have sentenced Hodge to death. There is no 

doubt that Hodge, as a child, suffered a most severe and unimaginable level of 

physical and mental abuse. Perhaps this information may have offered insight 

for the jury, providing some explanation for the career criminal he later 

became. If it had been admitted, the PTSD diagnosis offered in mitigation 

might have explained Hodge's substance abuse, or perhaps even a crime 

committed in a fit of rage as a compulsive reaction. But it offers virtually no 

rationale for the premeditated, cold-blooded murder and attempted murder of 

two innocent victims who were complete strangers to Hodge. Many, if not 

most, malefactors committing terribly violent and cruel murders are the 

subjects of terrible childhoods. Even if the sentencing jury had this mitigation 

evidence before it, we do not believe, in light of the particularly depraved, and 

brutal nature of these crimes, that it would have spared Hodge the death 

penalty. We, therefore, affirm this portion of the trial court's judgment. 

Conclusion 

As a final matter, there is nothing in the record to support Hodge's 

allegation that the trial court abdicated its judicial function to the 

Commonwealth. We find nothing improper in the trial court assigning to the 
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Commonwealth the clerical task of memorializing, in writing, its oral findings of 

fact and conclusions of law. 

For the foregoing reasons, the judgments of the Letcher Circuit Court are 

hereby affirmed. 

All sitting. All concur. 

COUNSEL FOR APPELLANT: 

Dennis James Burke 
Assistant Public Advocate 
Department of Public Advocacy 
207 Parker Drive, Suite One 
LaGrange, KY 40031 

Laurence E. Komp 
P. 0. Box 1785 
Manchester, MO 63011 

COUNSEL FOR APPELLEE: 

Jack Conway 
Attorney General 

Julie Scott Jernigan 
William Robert Long, Jr. 
Assistant Attorneys General 
Office of the Attorney General 
Criminal Appellate Division 
1024 Capital Center Drive 
Frankfort, KY 40601-8204 

Rickey Lee B'artley 
Commonwealth Attorney 
115 Caroline Avenue 
Pikeville, KY 41501-1101 

12 



0,iuprtitm Gurf of flfinuturkg. 
2009-SC-000791-MR 

BENNY LEE HODGE 	 APPELLANT 

ON APPEAL FROM LETCHER CIRCUIT COURT 
V. 	 HONORABLE EDDY COLEMAN, JUDGE 

NO. 85-CR-00070-002 

COMMONWEALTH OF KENTUCKY 	 APPELLEE 

ORDER DENYING PETITION FOR REHEARING 

The Petition for Rehearing, filed by the Appellant, of the Memorandum 

Opinion of the Court, rendered August 25, 2011, is DENIED. 

All sitting. All concur. 

ENTERED: February 23, 2012. 



BY 

COMMONWEALTH OF KENTUCKY 
LETCHER CIRCUIT COURT 

INDICTMENT NO. 85-CR-070-02 

ENTERED 
MARGARE7 S. Nici-coLs. CLERK 

OCT. 19-  2009 

LETCHER CIRCUIT DIMICT CD FITS 

D C, 

Before Special Judge Eddy Coleman, Pike County Circuit Court 

COMMONWEALTH OF KENTUCKY 
	

PLAINTIFF 

VS. 

BENNY LEE HODGE 
	

DEFENDANT 

FINDINGS OF FACT, 
OPINION, ORDER AND JUDGMENT 

The defendant, Benny Lee Hodge, was convicted of robbery, burglary, attempted murder, and 

murder in the Letcher Circuit Court. He received the death penalty. His conviction and sentence 

were affirmed on direct appeal to the Kentucky Supreme Court. Epperson vs. Commonwealth, Ky., 

809 SW2d 835 (1990). Hodge•then filed a Motion to vacate the judgment pursuant to RCr 11.42. 

The trial court denied the Motion without holding an evidentiary hearing. The Kentucky Supreme 

Court reversed the denial, of an evidentiary hearing on certain issues and remanded the case with 

directions to hold an evidentiary hearing on two issues, jury tampering and failure to introduce 

mitigating evidence. Hodge vs. Commonwealth, Ky., 68 SW3d 338 (2002). 

The court has concluded the jury tampering evidentiary hearing on both Hodge and Roger 

Epperson, his co-defendant. The court has entered an order denying relief based on the jury 

tampering issue. The court has concluded the evidentiary hearing on Hodge's claim of failure to 

introduce mitigating evidence during the penalty phase of his trial. 
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The Supreme Court in its Remand Order and Opinion directed this court to determine and 

delineate what mitigating evidence was available and what investigation regarding mitigating 

evidence was conducted by Hodge's defense counsel. The Supreme Court noted that if no 

investigation was performed, defense counsel's performance was deficient. The Supreme Court 

ordered this court to determine whether the failure to introduce mitigating evidence was trial 

strategy, or an abdication of advocacy. The Supreme Court ordered this court, if defense counsel's 

advocacy was deficient, to make a finding of what mitigating evidence was available to counsel and 

thereafter determine whether there is a reasonable probability that the jury would have weighed the 

mitigating and aggravating factors differently. 

13ackuound 

From the Original Appeal 

The Kentucky Supreme Court affirming the convictions of Hodge and Epperson on direct 

appeal. Epperson vs. Commonwealth, Ky., 809 SW2d. 835 (1991). A portion of the Court's 

summary of facts found at page 838 is quoted as follows: 

On August 8, 1985, Donald Bartley and Hodge entered thehom.e of the victim 
and her father posing as F.B.I. agents. Once inside, Hodge produced a gun and 
tied the father while Bartley took the daughter into a back bedroom and tied 
her. Both the father and daughter had their heads covered. Epperson, who had 
been waiting in an automobile outside the home, was radioed and told to enter. 
The three men ransacked the house until a safe was found and the father was 
forced to open it, Almost $2 million in cash, some weapons and. javvelry were 
found by the three men. Hodge is charged with then killing the daughter by 
stabbing her twelve times in the back with a large kitchen knife, while 
Epperson and Bartley choked the father into unconsciousness with an electric 
cord. The three men then left the home. All three were arrested in Florida. and 
returned to Kentucky for trial. Bartley turned prosecution witness and gave a 
detailed statement identifying both Hodge and Epperson as principals in the 
crimes. 
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It was not reversible error for the trial judge to admit the statements of the 
nontestifying codefendant, Hodge. 

While in jail in Florida, Hodge confessed his role in the murder and robbery to 
a fellow inmate, Lawrence Smith. At trial Hodge' s confession to Smith was 
admitted by the redacted testimony of Smith who made reference to the other 
participants as "they," "he" or "his friend." Epperson sought an. admonition to 
the jury to limit Hodge's confession as evidence only pertaining to the 
declarant. The motion was overruled without explanation by the trial judge. 
Bartley, testifying for the prosecution, referred to Epperson as the straw boss or 
mastermind of the operation. No request for an admonition was made by the 
defendant. 

From the Trial Transcript 

The Commonwealth's first witness was Dr. Roscoe J. Acker. He testified he was a 78 year 

old physician who had practiced medicine for more than 40 years. He testified that on August 8, 

1985, his doorbell rang and his daughter Tammy answered it and told him that two men from the 

F.B.I. wanted to see him. He went to the door and two men were standing there with a black 

briefcase and flashed an F.B.I. badge. After he let the men into the house one of the men put a gun 

to this head and the other one grabbed Tammy and walked or carried her away from the kitchen into 

a further room. He was made to lie down on the floor, had his hands and feet tied, and had a gag put 

in his mouth and a sheet put over his head. He was bit and kicked and made to give the men a safe 

combination. A third man was then seen standing in the doorway of another room and Dr. Acker 

was forced to open the safe. He then felt a strangle thing on his neck tighten and he blacked out. 

Dr. Acker stated that when he came to and got his hands and feet loose he ran in toward 

Tammy's room and she was lying in the corner of her bed. He called her name and went to lift her 

up and saw there was a butcher knife protruding out of her back and he knew that she was "in God's 

hands". 
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Dr. Acker showed the jury a photograph of Tammy and told the jury that she had stayed out 

of a semester of college to take care of her father but had planned to go back to college the following 

day, August 9. 

Tom. Haynes testified that he responded to the scene as an EMT. He testified he went to the 

back room where Tammy Acker was to check her. He found no life signs. Her legs were pulled into 

a semi-fetal position and were bound. Her hands were tied behind her back and she had what looked 

like a bandana around her neck. He untied the bindings on her hands, wrists and legs and observed a 

very large knife in her back. 

Kentucky State Police Det. Frank Fleming testified about his investigation and submitted 

photographs including a photograph of Tammy Acker with the butcher knife sticking out ocher back. 

Det. Fleming attended the autopsy performed by Dr. George Buckley on the body of Tammy Acker. 

Several photographs were submitted to the jury from the autopsy showing numerous stab wounds 

and bruises and injuries to her neck. 

Dr. George Buckley testified that he performed an autopsy on Tammy Acker and told the jury 

her death was caused by hemorrhage from stab wounds to the right lung and the flowing of blood 

from the lung into the chest cavity which caused the lung to collapse. Dr. Buckley told the jury he 

found a total of 12 puncture wounds. He determined that two small knife wounds in the front of the 

body were caused when the knife went all the way through her body from behind and came out the 

front. 

Lawrence Smith testified he was in jail in Orange County, Florida in. August 1985 and that 
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Hodge was arrested and placed into the cell next to him for two or three weeks.' Smith testified that 

Hodge told him he had killed the doctor's daughter by stabbing her and that one or both of his 

friends attempted to kill the doctor but the doctor didn't die. Smith said Hodge told him they robbed 

the doctor of $1.5 million. Smith testified that the doctor and his daughter could identify at least one 

of them and that they weren't going to leave any witnesses alive. He quoted Hodge as saying, "The 

smart thing to do is kill all witnesses when you commit any crime so nobody can testify against you." 

Smith also testified Hodge said he took the money to where he met another person, a woman and 

they spread the money out on the bed and he made love to the woman on top of the money. 

Donald Bartley was a co-defendant with Hodge and Epperson. Pursuant to an agreement 

with the Commonwealth, Bartley testified on behalf of the Commonwealth. Bartley had been friends 

with Hodge and Epperson for some time before the murder and robbery. He testified the three of 

them came to Letcher County three or four days before the murder and robbery and scouted Dr. 

Acker's house. He told the jury that he and Hodge and Epperson went to the hOuse of Dr. Acker and 

that he and Hodge were dressed in suits like F.B.I. or IRS agents. After Dr. Acker let the two of 

them in the home, Epperson then came in the home. Bartley said he tied Tammy Acker in the back 

bedroom and then returned to the kitchen where he choked Dr. Acker with a cord. He and Epperson 

thought Dr.. Acker was dead. He testified Tammy Acker asked him to please not hurt her dad. 

Bartley testified Epperson asked Hodge, "Which one do you want brother," and Hodge 

1 In his Objections to the Commonwealth's proposed Findings of Fact and Conclusions of Law, Hodge stated that he 
had conclusively proven Smith's unreliability in his original 11.42. This objection is without basis. Smith's 
testimony was relied upon in the original trial. Hodge was denied relief by the Kentucky Supreme Court on 
questions about Smith's testimony on the direct appeal and the Supreme Court denied relief on this same issue when 
Hodge appealed the denial of his R.Cr. 11.42 motion. This Court has heard no evidence in regard to Smith's 
reliability as a witness_ In fact, any new evidence of Smith's reliability as a witness would be irrelevant because it 
would be an issue outside of instructions given to this Court when this case was remanded by the Supreme Court. 
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replied, "It don't matter to me. 	take the girl." Bartley testified Epperson tossed Hodge a knife. 

Bartley testified after leaving the Acker home and Kentucky, the three of them discussed 

among themselves what had happened at the Acker home. Bartley told the jury Hodge said, "Well, I 

know the girl is dead because the knife went all the way through her to the floor." 

Hodge did not testify during the guilt or penalty phases of the trial. 

Epperson did not testify. 

During his closing argument, Hodge's attorney claimed Tammy Acker was killed by Donnie 

Bartley, not his client. 

The case was submitted to the jury, which found Hodge guilty on all counts. 

Neither the Commonwealth, the attorney for Hodge, nor the attorney for Epperson put on any 

witnesses or evidence during the penalty phase of the trial. The parties agreed to a stipulation that 

was read to the jury by the court as a part of its instructions. The court told the jury, "Now, it's 

stipulated by and between the Commonwealth and Benny Lee Hodge that Benny Lee Hodge has a 

loving, supportive family - a wife and three children. He has a public job work record and he lives 

and resides permanently in Tennessee." 

The jury recommended that Hodge be sentenced to death. 

Current Proceedings 

Pursuant to the Supreme Court's remand, this Court allowed Hodge and the Commonwealth 

to produce evidence regarding the failure of Hodge's attorney to call any witnesses or produce any 

evidence during the penalty phase of the trial. The court has heard live testimony, reviewed 

transcripts, and reviewed depositions submitted by Hodge. 

Hodge called several witnesses to outline the evidence that would have been available for 
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mitigation purposes at the time of trial. The mitigation evidence available was mainly Hodge's 

family members and acquaintances. Several of these witnesses testified at two other capital trials 

unrelated to this case in which Hodge also received the death penalty so their testimony in those 

cases was available by transcripts submitted). 

The deposition of Dawn Jenkins was taken April 24, 2009. Jenkins is a mitigation specialist 

with the Kentucky State Office of Public Advocacy. Attached to Jenkins' deposition is an exhibit 

detailing the mitigation evidence that would have been available. Although the court has considered 

all of the affidavits and testimony, the exhibit prepared by Jenkins was very helpful in summarizing 

the testimony available. 

Hodge was born August 9, 1951 in Hamblen County, Tennessee. His mother, Kate, was 

married to about six different men, none of whom provided a stable family atmosphere. She also had 

three girls. Kate married her fourth husband, Billy Joe Hodge, when Benny Hodge was eight years 

old. 

Generally, Kate's husbands were abusers of alcohol or other drugs and physically and 

verbally abusive to Kate, her other children, and Benny Hodge. School records showed that Hodge 

was of average intelligence and received average grades while in grade school. Billy Joe Hodge was 

singled out as a particularly abusive step-father. 

Hodge's grades declined when he was a teenager and Hodge began stealing when he was 

about 12 years old. Records from the State of Tennessee Department of Corrections, Division of 

Youth Services state that, "The child is basically a good boy but has been before the court for several 

theft including at age 13, and 14 years." Hodge was sentenced to a juvenile detention facility when 

he was 15 years old because of his conviction for theft of three wrist watches. Hodge escaped from 
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the detention facility. After being caught and returned to the facility, Hodge was given a furlough 

but refused to go back and was classified as AWOL. Months later, when he was 16, Hodge was 

arrested for assault on his step-father and was sent to another juvenile detention facility where he 

remained until he was 18 years old. Testimony submitted indicated the juvenile justice system in 

Tennessee was woefully inadequate and abusive during the time Hodge was in its custody. 

Upon being released from state custody, Hodge worked at menial jobs. He also began 

abusing illegal controlled substances. At age 19, Benny married and shortly thereafter his wife had a 

child, Sharon. At age 20, Hodge was arrested and pled guilty to burglary and grand larceny and 

received a three year prison sentence. 

After four days of being incarcerated, Hodge escaped. After being returned to prison, he was 

later paroled. 

Shortly after being released from prison in 1973, Hodge was caught and convicted, in 1974 of 

aimed robbery and was sent to Brushy Mountain State Prison where he served more than nine years. 

He escaped during that incarceration. After being caught, Hodge was released on parole again in 

1982. Hodge married two more times and was working in a bar in Tennessee when he met Donald 

Bartley and Roger Epperson. The offense in this case was committed in 1985. 

Dale Mitchell testified in person. Mitchell represented Hodge in this trial. He has been 

licensed as an attorney in Kentucky since 1966. He was retained and paid by someone on godge's 

behalf. Mitchell testified he was aware that Hodge had a criminal record and history of criminal 

activity. He had discussed with Hodge his "life story". He and Hodge had discussions in which 

Hodge said he wanted to testify during the penalty phase of the trial. Mitchell assumed Hodge would 

be able to tell his life story to the jury at that time. 
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Mitchell testified that about two weeks before trial, Hodge changed his opinion about 

testifying and changed their trial strategy because he learned that Lawrence Smith would be 

testifying about their jailhouse conversations. Mitchell did no investigation on mitigation issues, 

other than looking for a witness one time that he was not able to locate. 

. DEFICIENT PERFORMANCE OF COUNSEL  

The Commonwealth has agreed with the Defendant that his counsel's performance was 

deficient in conducting a reasonable investigation to find mitigation evidence. 

The court finds mitigation evidence was readily available if an attorney had conducted a 

reasonable investigation. 

The court finds Hodge' s attorney did not conduct a reasonable investigation in an attempt to 

uncover mitigating evidence, 

Dale Mitchell's performance in his representation of Hodge at the penalty phase of the trial 

was deficient because of his failure to conduct a reasonable investigation into mitigating evidence. 

THE ISSUE OF PREJUDICE  

Having found Hodge's attorney failed in his duty to make a reasonable investigation for 

mitigating evidence and therefore finding that his performance was deficient, the question becomes, 

"Whether there is a reasonable probability that, but for counsel's unprofessional errors, the result 

would have been different A reasonable probability is a probability sufficient to undeithine the 

confidence in the outcome." Strickland vs. Washington_, 466 U.S. 668 (1984); Hodge v.  

Commonwealth, Ky., 68 SW3d 338, 43 (2002). 

The United States Supreme approved the following language in explaining the prejudice 

issue: 
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Even if a Petitioner shows that counsel's performance was deficient, however, 
he must also show prejudice. Petitioner must show 'that there is a reasonable 
probability that but for counsel's unprofessional errors, the result . . would 
have been different.' [citation omitted] CA. reasonable probability is a 
probability sufficient to undermine confidence in the outcome.... Indeed, it is 
insufficient to show only that the errors had some conceivable effect on the 
outcome of the proceeding, because virtually every act or omission of counsel 
would meet that test The petitioner bears the 'highly demanding' and 'heavy 
burden' in establishing actual prejudice. 

Williams v. Taylor, 529 U.S 362 (2000) at page 394. 

Justice Stevens also wrote that not all of the additional evidence uncovered in Williams 

would be favorable to the Defendant like this Defendant the new evidence included the 

Defendant's past criminal record. He also instructed that the new evidence must be viewed 

together with the evidence adduced at the original trial. This Court's predictive judgment must 

rest on an assessment of the totality of the'omitted mitigation evidence in reweighing it against 

the evidence in aggravation. 

The issue before the court now becomes whether there is a reasonable probability that the 

jury would have weighed the mitigating and aggravating factors differently and, quite simply, 

whether the outcome of the penalty phase of the trial would have been different had the jury 

heard the mitigating evidence. 

The court finds the mitigating evidence would have both helped and hurt Hodge. While the 

jury may have been sympathetic to Hodge becaUse of his difficult childhood, the jury would also 

have learned that Hodge had been in and out of prison and treatment facilities since he was a 

teenager. The jury would also have heard evidence that Hodge began his criminal activity with petty 

property crimes, which progressed to more serious thefts and an assault, which progressed to 

burglary and grand larceny, culminating in this case of burglary, assault and murder. While the jury 
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may have had sympathy for Hodge, the jury could just as likely have been angered even more against 

Hodge when they saw his continued criminal behavior, lack of rehabilitation during prior 

incarcerations, and his history of escape. 

The court carefully considered the trial testimony heard by the jury, because the court must 

try to determine what the jury would have done if it had heard the mitigating factors after hearing the 

gruesome trial testimony. 

The court finds the acts committed by Hodge in this case were reprehensible, outrageous, and 

resulted in the gruesome death of a young college student and a serious assault on her elderly 

physician father. The court finds, as did the jury, that these acts were committed during a planned 

robbery during which Hodge disguised himself to gain trust to accomplish the robbery. The court 

finds Tammy Acker was killed by Hodge so she could not identify him as a witness to the robbery. 

The court further finds that Hodge stabbed Tammy Acker more than ten times, with some of the stab 

wounds being so vicious, that they penetrated her entire body. 

Balancing and weighing these aggravating factors and mitigating evidence, the court finds 

Hodge has failed to meet his burden of proving that there is a reasonable probability the jury would 

ribt have sentenced him to death, if the jury had heard the mitigating evidence. The court finds 

Hodge has failed to prove by a reasonable probability that, absent the deficient performance, the jury 

would have concluded that the balance of aggravating and mitigating circumstances did not warrant 

death. 

Although the court has found that Hodge's counsel's performance was deficient because of a 

lack of investigation, and not a strategic decision, Hodge's criminal history would almost certainly 

have been revealed to the jury during the presentation of the mitigating evidence. The unsympathetic 
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portrait of Hodge may very well have outweighed any sympathy created. This is particularly true 

when the vicious nature of the assault on Tammy Acker was considered. 

ORDER AND JUDGMENT 

Based on the Foregoing, IT IS HEREBY ORDERED AND ADJUDGED BY THE COURT A  

that Hodge's Motion to Vacate the Judgment of Conviction and Sentence of Death shall be and is 

DENIED. 

IT IS FURTHER ORDERED AND ADJUDGED BY THE COURT that this is a final and 

appealable Order and. Judgment. , 

This thel4th  day of October 2009. 

CERTIFICATE:  

I certify that a true copy of 
the foregoing Order has been mailed to 
all attorneys and/or parties of record 
on this  fil""--day  of October, 2009. 

MARGARET NICHOLS, CLERK 
LETCHER CIRCUIT COURT 

4SPv4le-- OAAsiAl 
BY: D.C. 
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