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QUESTION PRESENTED FOR REVIEW 

 
 Whether 28 U.S.C. §§ 1346(b) and 2680(h) waive 
the sovereign immunity of the United States for the 
intentional torts of prison guards when they are 
acting within the scope of their employment but are 
not exercising authority to execute searches, to seize 
evidence, or to make arrests for violations of federal 
law. 
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INTEREST OF AMICUS CURIAE1 

 The Lewisburg Prison Project, Inc. is a non-profit 
organization that provides legal and other assistance 
to prisoners in the Middle District of Pennsylvania. 
The Prison Project is dedicated to the principle that 
prisoners are persons with incontestable rights to 
justice and compassion. It strives to provide safe-
guards for prisoners’ constitutional and human rights 
by advocating for humane conditions in prison and by 
corresponding with incarcerated individuals about 
their difficulties. The Prison Project was founded in 
1973 by concerned citizens of Lewisburg, Pennsyl-
vania. It continues to operate with their support. The 
Prison Project has two staff members and relies 
largely on the assistance of volunteers. 

---------------------------------  --------------------------------- 
 

SUMMARY OF THE ARGUMENT 

 Prisoners confined in the federal government’s 
most restrictive penal institutions are uniquely vul-
nerable to abuse. In our constitutional system, the 

 
 1 Pursuant to this Court’s Rule 37.3(a), all parties have 
consented to the filing of this brief. Letters evidencing such 
consent have been filed with the Clerk of the Court. Pursuant to 
Rule 37.6, Amicus Curiae affirms that no counsel for any party 
authored this brief in whole or in part, and no counsel or party 
made a monetary contribution intended to fund the preparation 
or submission of this brief. No person other than Amicus Curiae, 
its members, or its counsel made a monetary contribution to its 
preparation or submission. 
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awesome power of the national government holds itself 
in check through statutory constraints enforced by 
the courts. Scholars living outside prison walls have 
identified a conceptual tension between two princi-
ples: sovereign immunity and limited government.2 
For prisoners, that tension is visceral, not merely 
conceptual. A statute may be all that holds a potential 
abuser at bay. 

 The Federal Tort Claims Act (FTCA), 28 U.S.C. 
§§ 1346(b), 2671-2680, limits governmental power by 
waiving the United States’ sovereign immunity from 
suit. Under certain conditions, this provides relief for 
federal prisoners abused by staff. The FTCA differs in 
one crucial respect from other statutes, regulations, 
and program statements that, at least on paper, re-
quire the Federal Bureau of Prisons (BOP) to keep 
prisoners safe, redress their grievances, and sanction 
their abusers.3 The difference is that the FTCA gives 
abused prisoners themselves a means to seek redress 
for injuries – a means that also can deter abusive 

 
 2 See Erwin Chemerinsky, Against Sovereign Immunity, 53 
Stan. L. Rev. 1201 (2001); Vicki C. Jackson, Suing the Federal 
Government: Sovereignty, Immunity, and Judicial Independence, 
35 Geo. Wash. Int’l L. Rev. 521 (2003). 
 3 For example, the Bureau of Prisons shall “provide for the 
protection, instruction, and discipline of all persons charged 
with or convicted of offenses against the United States.” 18 
U.S.C. § 4042. Regulations implementing that duty are found at 
28 C.F.R. §§ 500-572.40. The BOP puts the regulations into 
practice through detailed program statements, available at 
http://www.bop.gov/DataSource/execute/dsPolicyLoc. 
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conduct.4 The availability of a remedy in tort for 
prisoners discourages prison staff from resorting to 
brutality in circumstances where fear or frustration 
might incline someone in that direction. So, it is 
vitally important to allow the FTCA to have the full 
range of application that was intended by Congress 
and set forth in the plain statutory language. 

---------------------------------  --------------------------------- 
 

ARGUMENT 

I. Federal Prisoners Remain Vulnerable To 
Abuse By Prison Staff Because Of Lax 
Enforcement Of Existing Law, Overcrowd-
ing, Understaffing, And Fear Of Retalia-
tion For Reporting Abuse. 

 Spontaneous empathy seldom greets the prisoner 
who, once convicted of a crime, returns to court as an 
injured party seeking relief in a civil suit. Never-
theless, prisoners in the United States retain their 
basic constitutional rights. As Justice O’Connor wrote, 
“Prison walls do not form a barrier separating prison 
inmates from the protections of the Constitution.” 
Turner v. Safley, 482 U.S. 78, 84 (1987). But injuries 
of constitutional proportions are not at issue here. 
This is a tort case. Some twenty years ago, Justice 

 
 4 Chemerinsky remarks that “[tort] liability is justified 
primarily based on two rationales: the need to provide compen-
sation to injured individuals and the desire to deter future 
wrong-doing.” Chemerinsky, supra note 2, at 1216. 
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Thomas remarked that a beating inflicted by prison 
staff was more appropriately viewed as tortious 
than as cruel and unusual punishment. Hudson v. 
McMillian, 503 U.S. 1, 18 (1992) (Thomas, J., dissent-
ing). The FTCA applies state tort law when a federal 
employee acting within the scope of their official 
duties injures someone, even in prison.5 

 Injuries, unfortunately including sexual abuse by 
prison staff, occur all too often throughout federal 
prisons. Policies banning the abuse of prisoners have 
failed. The Department of Justice (DOJ) conducted an 
in-depth review of its efforts to prevent sexual abuse 
by federal prison staff and found only “mixed” success.6 
For the period studied, FY 2001 through FY 2008, the 
DOJ reported that it had received 1,585 allegations of 
staff sexual abuse at the 115 institutions managed by 
the BOP across the country.7 In addition to that 
number, the DOJ found that many more allegations 
of staff sexual abuse were made to BOP institutional 
staff but not passed on to the DOJ.8 This was because 
many allegations were dismissed locally and “some 
BOP staff members may be confused about the need 

 
 5 28 U.S.C. § 1346(b)(1). 
 6 U.S. Department of Justice, Office of the Inspector Gen-
eral, The Department of Justice’s Efforts to Prevent Staff Sexual 
Abuse of Federal Inmates, Report Number I-2009-004 (2009), 
available at http://www.justice.gov/oig/reports/plus/e0904.pdf [here-
inafter DOJ Report] iii, 79. 
 7 DOJ Report 87. 
 8 DOJ Report 41. 
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to report all allegations to the BOP’s OIA [Office of 
Internal Affairs] and the OIG [Office of the Inspector 
General of the DOJ].”9 Thus, the DOJ acknowledges 
that its statistics, troubling as they are, fall short of 
the number of accusations actually filed by inmates. 

 Moreover, abusive incidents often go unreported. 
Some federal prison administrators effectively dis-
courage inmates from reporting sexual abuse by staff 
because of procedures that appear to punish the 
accuser. The DOJ found that the burden of separating 
victim and abuser fell disproportionately upon the 
victim in some prisons, which 

routinely protected alleged victims from 
potential further abuse by segregating them 
from the general prisoner population, iso-
lating them in a special housing unit or local 
jail, and then transferring them to another 
prison as soon as possible. Those actions, 
while intended to protect the victims from 
additional abuse, often disadvantaged the 
prisoner victims and made other inmates 
reluctant to report abuse because they re-
garded those actions as punishment.10 

Instead of automatically isolating the accuser, the 
DOJ noted that the BOP has other options, such as 
“changing the accused staff member’s work assign-
ments and duty station or placing the staff member 

 
 9 DOJ Report 41. 
 10 DOJ Report 34. 
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on home duty pending completion of the investiga-
tion.”11 But those alternatives often are not even 
considered, so the pattern continues: “Isolated segre-
gation and transfers disadvantage victims and inhibit 
reporting.”12 

 Thus, only a fraction of prisoner abuse cases are 
ever reported. In reported cases, investigations seldom 
result in findings that can support prosecution or dis-
ciplinary action. The DOJ found that BOP investiga-
tors reached conclusive results in only 10 percent of 
the allegations that they looked into, while fully 90 
percent could not be resolved.13 The DOJ identified 
several factors that contributed to this disappointing 
fact. Crime scene evidence that would support an 
allegation of sexual abuse often is not gathered in the 
prison setting, either because investigators lack time 
and training to do it properly, or because victims do 

 
 11 DOJ Report 35. The options were set forth in BOP Pro-
gram Statement 5324.06, Sexually Abusive Behavior Prevention 
and Intervention Program. This policy was revised as of Aug. 20, 
2012, and is available as Program Statement 5324.09 at 
http://www.bop.gov/DataSource/execute/dsPolicyLoc. 
 12 DOJ Report 34, 35. 
 13 DOJ Report 60. Other agencies, which sometimes investi-
gate allegations of prison staff sexual abuse, achieve somewhat 
higher rates of success. OIG Special Agents failed to reach con-
clusive results in 56 percent of their cases. They substantiated 
the allegations in 43 percent and conclusively disproved them in 
1 percent. The few investigations conducted by the FBI were 
inconclusive in 80 percent of cases but confirmed the allegations 
in the other 20 percent. Id. at 58-59. 
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not come forward immediately.14 Delayed reporting 
means that “victims’ memories of the incidents may 
blur and they may forget important details.”15 While 
delay can make it impossible for investigators to de-
termine what happened, prisoners may delay report-
ing abuse for the same reason they hesitate to report 
it at all: fear of retaliation, isolation, or relocation. 

 Non-enforcement of federal criminal statutes en-
ables staff to assault and abuse prisoners with impu-
nity. The DOJ documented reluctance on the part of 
some government attorneys to prosecute prison staff 
for sexual abuse of inmates. While most violations of 
the BOP policy against sexual misconduct are felonies 
under 18 U.S.C. §§ 2241-2245,16 prosecutors say that 
“[prison] staff sexual abuse cases often have limited 
jury appeal.”17 To overcome prosecutorial reluctance 

 
 14 DOJ Report 55-57. 
 15 DOJ Report 55. 
 16 DOJ Report 19. 
 17 DOJ Report 63. Nevertheless, “[a]cceptance of staff sexual 
abuse cases for prosecution has increased since enactment of 
stricter laws in 2006.” Id. “On January 5, 2006, the Violence 
Against Women and Department of Justice Reauthorization Act 
of 2005 [18 U.S.C. §§ 2241-2244 and § 1791] increased the 
maximum criminal penalty for sexual abuse of a ward from 1 to 
5 years and the maximum penalty for abusive sexual contact 
with a federal inmate without the use of threat or force from 6 
months to 2 years. The crimes, which had formerly been misde-
meanors, became felonies. On July 27, 2006, the Adam Walsh 
Child Protection and Safety Act of 2006 [Pub. L. No. 109-248, 
120 Stat. 587] further increased the maximum penalties for 
sexual abuse of a ward to 15 years.” Id. 
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and jury apathy, the DOJ emphasized that sexual 
abuse of prisoners seriously compromises security, 
encourages trafficking in contraband, and establishes 
a regime of lawlessness undermining the prison ad-
ministration.18 For example, successful prosecution 
has focused on 

policy violations and illegal activity that the 
staff members committed to facilitate the 
sexual abuse and to remain undetected. . . . 
[Thus,] prosecutors were able to portray the 
correctional officers’ actions as a conspiracy 
that involved collusion, witness tampering, 
and security breaches and not merely sexual 
contact with inmates.19 

Still, prosecutors routinely decline prison staff sex 
abuse cases for one overriding reason. By definition, 
the victim and any prisoner witnesses have criminal 
records, while the accused does not. Prosecutors 
assume that this fact alone may be sufficient to per-
suade judge and jury to credit the testimony of prison 
staff and disbelieve the prisoners.20 

 Because policies, regulations, and statutes de-
signed for prisoner protection so seldom achieve their 
purpose, federal prisoners need the self-help option of 
the tort remedy that Congress provided in the FTCA 
as a means of deterring sexual abuse by staff. 
  

 
 18 DOJ Report 75. 
 19 DOJ Report 76. 
 20 DOJ Report 74. 
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A. When Government Power Over Per-
sonal Freedom Is At Its Zenith, As In 
USP Lewisburg’s Special Management 
Unit, The Need For Judicial Oversight 
Is Greatest. 

 One can hardly imagine a deeper incursion of 
government power into the realm of personal liberty 
than the security practices in the Special Management 
Unit (SMU) at Lewisburg.21 But our democratic society 
guarantees some liberties even to prisoners, and we 
task prisons with the duty to protect their inmates. If 
guards cannot be made to answer for abusing prison-
ers, the ideal of equality under law is diminished. 

 Sovereign immunity has to do with the power of 
the federal courts, that is, the judiciability of claims 
against the United States. As one constitutional 
scholar explains, sovereign immunity “is invoked to 
bar courts entirely from hearing some individual 
claims of legal wrongs.”22 The FTCA’s waiver of sover-
eign immunity has the effect of restoring the federal 
courts’ power to implement remedies for wrongs 
committed by federal employees, including BOP 

 
 21 Only in wartime, when a soldier may be drafted against 
his will and ordered to give up his life for his country, does the 
government override personal liberty more completely. 
 22 Jackson, supra note 2, at 527. Professor Jackson, viewing 
sovereign immunity in historical perspective, remarks, “The gov-
ernment of the United States has been emphatically termed a 
government of laws, and not of men. It will certainly cease to 
deserve this high appellation, if the laws furnish no remedy for 
the violation of a vested legal right.” Id. at 532. 
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personnel, with a few exceptions. In this way, Con-
gress reaffirmed the constitutional role of the courts 
as a check upon the power of the Executive Branch, 
including the DOJ and the BOP. Thus, to constrict 
the coverage of the FTCA, as the Third Circuit did in 
Pooler v. United States, 787 F.2d 868 (3d Cir. 1986), 
diminishes the judiciary’s constitutional role and 
hampers the ability of the courts to redress govern-
mental wrongdoing. 

 
B. Overcrowding And Staff Shortages In 

The Federal Prisons Defeat Government 
Efforts To Stop Sex Abuse By Prison 
Staff. 

 The “mixed” success of administrative and prose-
cutorial efforts to eliminate staff sexual abuse of 
federal prisoners is amply documented in the DOJ 
Report discussed above. Exacerbating the situation is 
the growth of the federal prisoner population while 
funding for staff and facilities comes up short. When 
correctional staff see their numbers stretched thin 
in overcrowded cell blocks, they too often resort to 
intimidation of prisoners through physical brutality. 
Abuse becomes just another available method for 
asserting dominance and maintaining control in 
severely stressed circumstances. 

 Overcrowding is a matter of definition. In a re-
cent investigation, the U.S. Government Accountabil-
ity Office looked at population trends in the federal 
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prisons.23 No matter which metric the GAO applied, it 
found evidence of a system seriously stressed both by 
steady growth in numbers and by the stop-gap solu-
tions that the BOP has devised when given resources 
inadequate for its task. 

 The federal prison population grew by 9.5 percent 
between 2006 and 2011, but the capacity of the sys-
tem grew by only 7 percent.24 Criteria for setting the 
“rated capacity” of a prison facility are fluid. In the 
GAO’s terms, “[r]ated capacity is the maximum popu-
lation level at which an institution can make available 
basic necessities, essential services (e.g., medical care), 
and programs (e.g., drug treatment, basic education, 
and vocational education.)”25 While there is no objec-
tive measure for this, the BOP acknowledges the 
longstanding spatial standard of “35 square feet of 
unencumbered space per inmate.”26 The configuration 
of bed space is not uniform across facilities built in 
different eras.27 Nevertheless, in 1991 the BOP set up 
arbitrary guidelines for the proportion of cells at each 

 
 23 U.S. Government Accountability Office, Growing Inmate 
Crowding Negatively Affects Inmates, Staff, and Infrastructure. 
Report to Congressional Requesters (September 2012), available 
at http://www.gao.gov/products/GAO-12-743. [hereinafter GAO 
Report]. 
 24 GAO Report at 12. 
 25 GAO Report at 2 n.5. 
 26 GAO Report at 8, citing a requirement set in 1990 by the 
American Correctional Association. 
 27 GAO Report at 19. 
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security level that could accommodate double bunks.28 
Those guidelines are used as the current baseline, so 
that “crowding” simply means the extent to which an 
institution exceeds the guidelines. The GAO found 
that, system-wide, crowding rose from 36 to 39 per-
cent between 2006 and 2011, with some sectors even 
higher.29 Extra beds may be added to cells or to areas 
formerly used for other purposes, at the discretion of 
wardens.30 The third bed in a shared cell and all the 
beds in non-cell space are called “temporary beds,” 
yet they comprised 29 percent of accommodations in 
male high-security prisons in 2011.31 

 The compression of more inmate bodies into 
existing or newly built spaces solves the problem of 
where to put prisoners, but in turn it creates further 
difficulties. The GAO remarks that “triple-bunking 
all cells in a unit presents a challenge to staff 
who have to manage the large number of inmates.”32 
To augment the numbers of correctional officers, then, 
prisons may reassign professional staff who otherwise 
would be providing educational or counseling ser-
vices.33 Larger populations mean “crowded bathroom 
facilities, reductions in shower times, shortened meal 

 
 28 GAO Report at 9. 
 29 GAO Report at 14-15. 
 30 GAO Report at 18. 
 31 GAO Report at 18. 
 32 GAO Report at 19. 
 33 GAO Report at 24. 
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times coupled with longer waits for food service, and 
more limited recreational activities.”34 Wear and tear 
on facilities increases accordingly.35 Although federal 
law requires prisoners to work, there are not enough 
jobs to go around, and many inmates are idle.36 

 The stage is set for trouble. If prisoners feel 
stress, correctional officers feel it even more. Crowded 
conditions, with a heightened ratio of prisoners to 
staff, depress the officers’ morale and multiply oppor-
tunities for them to flout rules with impunity. Super-
visors struggle to keep up with their responsibilities 
to train and monitor junior staff. The GAO Report 
describes a situation where security procedures de-
signed to prevent prisoner abuse are strained to the 
breaking point.37 

   

 
 34 GAO Report at 19. 
 35 GAO Report at 25. 
 36 GAO Report at 21. 
 37 The GAO Report is cited here principally to document 
prison overcrowding. The report goes on to address the problem. 
It concludes that “options that will be important to consider in-
clude (1) reducing the size of the projected inmate population by 
reforming sentencing laws, allowing alternatives to incarcera-
tion, and/or providing BOP greater sentencing flexibility; (2) 
increasing capacity in the federal system by constructing new 
prisons, contracting for additional private capacity, and adding 
additional staff; or (3) taking some combination of both ap-
proaches.” GAO Report at 40. 
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C. The Special Management Unit At USP 
Lewisburg Imposes Severe Limits On 
The Personal Liberty Of Prisoners 
That Expose Them To Heightened Risk 
Of Physical Abuse By Staff. 

 The Petitioner was assaulted while housed in the 
Special Management Unit at the United States 
Penitentiary at Lewisburg. An SMU combines ex-
tremely restrictive physical control with a four-step 
program that is supposed to impart interpersonal 
skills enabling a prisoner to coexist peacefully with 
others. At USP Lewisburg, approximately 1,100 
prisoners are in lockdown in the SMU. They are 
double-celled 24 hours a day except for one hour of 
recreation five days a week. Life for a prisoner in the 
SMU is supposed to be governed by policies set forth 
in a BOP program statement.38 But certain specific 
details are unpublished; they are known to Amicus 
through several years of correspondence with numer-
ous prisoners who provide similar descriptions of 
their SMU experiences. 

 Controlling gangs, or at least leveraging their 
power, is the purpose of the SMU. Prisoners are sent 
there when suspected of leadership or participa- 
tion “in disruptive geographical group/gang-related 

 
 38 U.S. Department of Justice, Federal Bureau of Prisons, 
Special Management Units, Program Statement No. 5217.01 
(2008) [hereinafter SMU Program Statement]. 
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activity.”39 There are many prison gangs. Their mem-
bers wage war according to a complex code of ex-
pected behaviors and a shifting pattern of alliances. 
In some circumstances, the gang code requires a 
prisoner to assault a member of an enemy gang on 
sight as soon as he has an opportunity to do so; if he 
does not, then he in turn will be targeted for a brutal 
assault. 

 Prison staff, understanding full well the power of 
this gang code, cite it to justify their practice of con-
stantly restraining prisoners. Warring gang members 
must never find themselves face to face without re-
straints. In theory, the BOP monitors current enemies, 
and knows who must be kept apart, through its Cen-
tral Inmate Monitoring System (CIM).40 In practice, 
the ubiquity of gangs, their variety, and their shifting 
alliances – together with the shortage of staff – have 
led the BOP to institute draconian restraint proce-
dures. Quite simply, in the SMU a prisoner is never 
out of handcuffs unless he is locked in his cell or in a 

 
 39 SMU Program Statement § 2. A prisoner can also be con-
signed to the SMU for having disrupted operations at another 
prison or “[o]therwise participated in or [being] associated with 
activity such that greater management of the inmate’s inter-
action with other persons is necessary to ensure the safety, 
security, or orderly operation of [BOP] facilities, or protection of 
the public.” 
 40 U.S. Department of Justice, Federal Bureau of Prisons, 
Central Inmate Monitoring System, Program Statement No. 
5180.05 (2007). See also SMU Program Statement § 4, which 
coordinates CIM classifications with SMU levels. 
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recreation cage. He is locked in his cell at all times 
except for five hours a week in the recreation cage.41 

 Whenever staff remove a prisoner from his cell, 
he first extends his hands through the food tray slot 
in the door to be cuffed. This practice, instituted be-
cause of the unique security needs of the SMU, makes 
prisoners vulnerable to abuse by staff in the manner 
described by Petitioner. J.A. 12, 36, 45-46, 60-62, 72-
73.42 When in restraints, a prisoner poses no threat to 
staff, but neither can he defend himself against 
assault. 

 By design, prisoners in the Lewisburg SMU are 
rendered physically helpless at the hands of staff. 
The practice of constantly applying restraints creates 
opportunities for assault by staff, including sexual 
abuse. Prison staff continue to sexually abuse pris-
oners, as indicated by the DOJ Report discussed 
above. Given the ineffectiveness of steps taken by the 
BOP to safeguard prisoners against staff sex abuse in 
this vulnerable situation, it is imperative that courts 
not shut the door on prisoner tort complaints by 
narrowing the coverage of the FTCA. If only for their 

 
 41 SMU Program Statement § 5.a(7). Meals, washing, and 
toilet use occur in the cell, typically in the presence of a cellmate. 
 42 In certain circumstances, along with handcuffs chained to 
a belt around the waist, a prisoner may be double-cuffed and 
shackled before being moved. This is done for prisoners who have 
assaulted a staff member or who are thought to have a gang 
affiliation with someone who committed such an assault. 
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possible deterrent effect, prisoner tort claims against 
abusive guards must be heard. 

 
II. Protective Statutes, Regulations, And BOP 

Policies Do Not Eliminate The Need For 
The Tort Remedies Provided By Congress 
In The FTCA. 

 Action in tort under the FTCA is often the best 
(and sometimes the only) avenue of relief open to a 
federal prisoner who has been sexually abused by 
prison staff. Torts occur when injury is caused by 
breach of duty. Without question, the BOP has a duty 
to protect the wellbeing of prisoners consigned to its 
custody. The BOP “shall . . . provide for the protec-
tion, instruction, and discipline of all persons charged 
with or convicted of offenses against the United 
States.” 18 U.S.C. § 4042(a)(3). Regulations imple-
menting that duty are found chiefly at 28 C.F.R. 
§§ 500-572.40. The BOP undertakes to put the regu-
lations into practice through its detailed program 
statements.43 Even so, duty is not fulfilled simply by 
being acknowledged and described on paper. 

 New laws bring new regulations and policies in 
their wake, but they do not bring about change unless 
they are enforced and obeyed. For example, the Pris-
on Rape Elimination Act was passed in 2003, almost 
ten years ago, to “establish a zero-tolerance standard 

 
 43 BOP Program Statements are available at http://www. 
bop.gov/DataSource/execute/dsPolicyLoc. 
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for the incidence of prison rape in prisons in the 
United States [and] make the prevention of prison 
rape a top priority in each prison system.” 42 U.S.C. 
§ 15602. Extensive regulations subsequently issued 
from the DOJ and are to be found at 28 C.F.R. 
§§ 115.5-501. In their current version, they went into 
effect in June 2012.44 The BOP then revised and ex-
panded its own policy by issuing a program statement 
on August 20, 2012.45 Each federal prison now “shall 
provide multiple internal ways for inmates to privately 
report sexual abuse and sexual harassment, retalia-
tion by other inmates or staff for reporting sexual 
abuse and sexual harassment, and staff neglect or 
violation of responsibilities that may have contributed 
to such incidents.” 28 C.F.R. § 115.51(a). The particu-
lars of those “multiple internal ways” of reporting 
in the SMU context have not yet been published.46 
Here too, describing a duty does not guarantee that 
no breach will occur. The need for a tort remedy 
remains. 

 
 44 Att’y Gen. Order 3331-2012, 77 Fed. Reg. 37197-37232 
(June 20, 2012). 
 45 U.S. Department of Justice, Federal Bureau of Prisons, 
Sexually Abusive Behavior Prevention and Intervention Program, 
Program Statement No. 5324.09 (August 20, 2012). 
 46 If the BOP follows the new regulations, it must stop auto-
matically isolating and removing prisoners who report abuse. 
The BOP “shall employ multiple protection measures, such as 
housing changes or transfers for inmate victims or abusers, 
removal of alleged staff or inmate abusers from contact with 
victims, and emotional support services.” 28 C.F.R. § 115.67(b). 
Particulars for the SMU are not yet announced. 
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 The new regulations and BOP policies are de-
signed to deter staff sexual abuse of prisoners. Only 
time will tell whether they succeed where previous 
regulations and policies met with only “mixed” success, 
according to the DOJ Report discussed above. Yet, 
like the former regulations, the new ones do nothing 
to compensate a victim for his injuries. Therefore, 
the FTCA remains an essential tool in the hands of 
victimized prisoners; its application should not be 
narrowed. 

 
A. When Abuse Occurs, It Is Difficult For 

A Federal Prisoner To Obtain Relief 
In A Civil Rights Action Because Of 
Preconditions Imposed By The Prison 
Litigation Reform Act. 

 Apart from a tort action under the FTCA, a fed-
eral prisoner who suffers abuse by staff can bring a 
civil rights action for violation of constitutional rights 
under the Bivens doctrine.47 But he finds a formidable 
roadblock in his way. Congress passed the Prison 
Litigation Reform Act (PLRA) in 1996 to discourage 
prisoners from bringing frivolous lawsuits in federal 

 
 47 See Bivens v. Six Unknown Named Agents of Fed. Bureau 
of Narcotics, 403 U.S. 388 (1971). In the Third Circuit, as else-
where, “courts have generally relied upon the principles devel-
oped in the case law applying section 1983 [of the Civil Rights 
Act of 1871] to establish the outer perimeters of a Bivens claim 
against federal officials.” Schrob v. Catterson, 948 F.2d 1402, 1409 
(3d Cir. 1991). Juries often are unsympathetic to prisoners who 
bring constitutional claims. 
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court. The so-called exhaustion requirement of the 
PLRA is codified at 42 U.S.C. § 1997e(a): “No action 
shall be brought with respect to prison conditions 
under section 1983 of this title, or any other Federal 
law, by a prisoner confined in any jail, prison, or other 
correctional facility until such administrative reme-
dies as are available are exhausted.” 

 Therefore, a federal prisoner cannot bring a civil 
rights action without first timely fulfilling each of the 
steps set forth in the BOP’s Administrative Remedy 
Program.48 There are four. An initial informal request, 
if denied, must be followed up within 20 days of the 
injury by submission of an appeal on form BP-9 to the 
warden. The warden has 20 days to respond, and a 
lack of response within 40 days is a denial. Upon 
denial at the institutional level, the prisoner appeals 
by submitting form BP-10 to the regional director. 
The regional director has 30 days to respond, and a 
lack of response within 60 days is a denial. Upon 
denial at the regional level, the prisoner appeals by 
submitting form BP-11 to the BOP general counsel. 
The general counsel has 40 days to respond, and no 
response within 60 days is a denial. Moreover, at each 
level, copies of the request and denial at the previous 
level must be attached to the appropriate form, with 
supporting exhibits. 

 
 48 U.S. Department of Justice, Federal Bureau of Prisons, 
Administrative Remedy Program, Program Statement No. 
1330.17 (August 20, 2012). The steps listed here are prescribed 
in sections 8, 9, and 12 of the Program. 
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 Most prisoners find this process daunting, if not 
impossible, to complete. In addition, Amicus frequent-
ly receives correspondence from prisoners at USP 
Lewisburg stating that they are afraid to file a griev-
ance because prison staff invariably learn of any 
complaints and retaliate. Prisoners also state that 
the institution has lost or mishandled paperwork or 
has restricted access to photocopying facilities. Thus, 
failure to exhaust administrative remedies often 
eliminates the possibility of a Bivens action. 

 While the FTCA imposes an exhaustion require-
ment as well, it is much less onerous. The PLRA does 
not apply. Before suing under the FTCA, a prisoner 
need only submit his claim to the BOP and have it 
denied or have six months elapse without a response. 
28 U.S.C. § 2675(a). Thus, the FTCA offers a means of 
redress for an injured prisoner who has failed to navi-
gate successfully through the convoluted and time-
sensitive steps of the BOP’s Administrative Remedy 
Program, whether because he reasonably feared re-
taliation or for another reason. Access to this relief 
should not be unduly narrowed. 

 
B. Prisoners Seldom Succeed In Obtaining 

The Relief That Is Ostensibly Available 
Through The BOP’s Administrative 
Remedy Program. 

 Amicus does not have access to data showing how 
often prisoners receive relief for their injuries by using 
the BOP’s Administrative Remedy Process. However, 
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correspondence from prisoners clearly indicates that 
the overwhelming majority of them find the process 
to be frustrating and ultimately ineffective, even apart 
from the roadblock it poses to litigation. 

 An additional indication of the futility of the 
Administrative Remedy Program for addressing in-
juries inflicted by prison staff is the fact that the new 
BOP policy on sex abuse does not even incorporate it. 
Instead, as discussed above, the BOP’s August 2012 
Sexually Abusive Behavior Prevention and Interven-
tion Program vaguely promises “multiple internal 
ways” to file complaints about staff sexual abuse – 
ways as yet unspecified. 28 C.F.R. § 115.51(a). Appar-
ently, new rules will be announced. But the new rules 
will not be any more breach-proof than the old ones 
were. Prisoners will still need access to a remedy in 
tort as a means of encouraging the BOP to do its duty 
and abide by its own policies. Amicus urges the Court 
not to deprive prisoners of the full range of tort 
remedies that Congress intended to provide for them 
in the FTCA. 

---------------------------------  --------------------------------- 
 

CONCLUSION 

 In spite of legislation, regulations, and policies 
designed to protect federal prisoners from wrongful 
treatment, the unfortunate reality is that abuses 
continue to occur. The Federal Tort Claims Act, fairly 
interpreted, enables prisoners and others to obtain re-
lief for injury inflicted by federal employees, including 
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assault by law enforcement officers. Thus, it also 
serves to deter wrongful behavior and signifies the 
commitment of a democratic society to lawful limita-
tions on government power. Therefore, the Lewisburg 
Prison Project as Amicus Curiae urges the Court to 
reverse the judgment of the court of appeals. 
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