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INTEREST OF AMICA CURIAE1 

 Amica curiae Lucía Mariana Gajá Ferrer, who is 
professionally known as Lucía Gajá, is a Mexican 
filmmaker who created the 2007 documentary Mi 
Vida Dentro, or My Life Inside, about petitioner Rosa 
Jiménez’s case.2  

 Ms. Gajá originally intended to make a more 
wide-ranging documentary about Mexican women 
incarcerated in United States prisons, exploring the 
particular challenges they face given that many are 
poor and undocumented, speak little or no English, 
and often lose access to their children and families 
very quickly during the criminal justice process. 

 
 1 This brief was authored by counsel for amica listed on the 
front cover, and was not authored in whole or in part by counsel 
for a party. No one other than amica or her counsel has made 
any monetary contribution to the preparation or submission of 
this brief. Counsel of record for Petitioner and Respondent 
received timely notice of the intention to file this brief pursuant 
to Supreme Court Rule 37.2(a), and Petitioner and Respondent 
have provided their consent to the filing of this brief. Letters of 
consent have been separately submitted to the Court. 
 2 Ms. Gajá’s documentary has won multiple awards, includ-
ing: the award for Best Documentary and Best Documentary 
Made by a Woman in the 2007 Morelia Film Festival, the Grand 
Jury Prize in the Human Rights Film Festival in Paris, first 
place in the category of human rights in Buenos Aires Film 
Festival BAFICI, first prize at the Documenta Madrid Film 
Festival, Audience Award at the Film Festival of Remembrance 
of Tepoztlan, among other international awards. It also was 
nominated for best documentary feature for the Ariel (the 
Mexican Academy of Film) in 2008, and has been presented at 
various film festivals internationally.  
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However, after Ms. Gajá met and interviewed Ms. 
Jiménez for the film, Ms. Gajá found Ms. Jiménez’s 
case so compelling that she decided to focus her doc-
umentary almost entirely on Ms. Jiménez. Ms. Gajá 
filmed and attended most of Ms. Jiménez’s trial. The 
documentary features lengthy excerpts of the trial 
proceedings (including hidden-camera scenes of the 
questioning by investigators shown at trial), in addi-
tion to out-of-court interviews with Ms. Jiménez and 
her family.  

 Because of her first-hand experience filming and 
conducting interviews for this documentary, Ms. Gajá 
has a unique perspective to bring to this case and the 
issues raised by the Petition. Ms. Gajá has a partic-
ular interest in having this Court review the stan-
dard applicable to proving an “actual innocence” 
claim in post-conviction proceedings, because Ms. 
Gajá has documented that justice was not accom-
plished at Ms. Jiménez’s trial. Ms. Gajá also has a 
specific interest in having this Court review Ms. 
Jiménez’s ineffective assistance of counsel claim given 
Ms. Gajá’s own observations and filming of the consti-
tutionally deficient performance of defense counsel in 
this case.  

---------------------------------  --------------------------------- 
 

SUMMARY OF THE ARGUMENT 

 The Petition explains why this Court should 
grant certiorari to resolve a split in lower courts 
concerning the burden of proof that should apply to 
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an actual innocence claim in a habeas case, and/or 
to address the standard for ineffective assistance of 
counsel, particularly as it relates to seeking expert 
resources for trial. This brief does not repeat those 
arguments. Rather, it casts a wider lens on the trial 
in this case, and highlights why this case presents a 
good vehicle for deciding the issues presented by the 
Petition given the substantial evidence of both actual 
innocence and ineffective assistance of counsel. 

---------------------------------  --------------------------------- 
 

ARGUMENT 

The Film of the Trial Included in the Award-
Winning Documentary About Petitioner’s Case 
Further Illustrates the Injustice That Occurred 
at Trial 

 Petitioner urges that the burden of proof that 
should apply to an actual innocence claim such as 
this is a preponderance of the evidence, a standard 
identical to that articulated in Schlup v. Delo, 513 
U.S. 298, 327 (1995) and that the burden of proof is 
satisfied in this case. Petitioner also contends that 
Ms. Jiménez has also demonstrated a viable ineffective 
assistance of counsel claim pursuant to Strickland v. 
Washington, 466 U.S. 668 (1984), in large part be-
cause defense counsel failed to secure qualified expert 
assistance as required by Ake v. Oklahoma, 470 U.S. 
68 (1985).  

 The trial record supports these claims. The pros-
ecution in Ms. Jiménez’s trial undertook a strategy 
inconsistent with the pursuit of justice by pandering 
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to the jury’s emotions and ethnic prejudices, mischar-
acterizing trial evidence, and even accusing Ms. 
Jiménez of being emotionally manipulative. Defense 
counsel failed to object to these arguments, and 
appeared to alienate the jury by ranting angrily at 
them, accusing the jurors of being lazy. The defense’s 
sole expert witness appeared uncaring and unprofes-
sional on the stand, severely undermining his credi-
bility. 

 The trial excerpts from Ms. Gajá’s documentary 
further reflect the demeanor of witnesses and the 
tenor of attorney’s arguments, aspects of the trial 
that simply are not shown by the transcript and can 
only be appreciated through an audio-visual presen-
tation. Thus, by being permitted to film the trial, Ms. 
Gajá was in a unique position to document facets of 
the proceeding that the Court may find relevant to 
claims of actual innocence and ineffective assistance 
of counsel. These include the following: 

• Footage from a hidden camera recording 
the initial investigator’s interview with 
Ms. Jiménez, where she tearfully pleaded 
to be able to see her baby daughter. A so-
cial worker finally brought her daughter 
in, but Ms. Jiménez was not allowed to 
hold her. It appeared from the inter- 
view that the investigator was using Ms. 
Jiménez’s daughter as a bargaining chip 
to obtain information. MI VIDA DENTRO 
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(U.F. Casa Productora S.A. DE C.V. 
2007), Ch. 4 at 27:42-37:59.3 

• Questions from the prosecutor to the 
investigator that implied Ms. Jiménez 
either was not forthcoming with infor-
mation, or was able to hide a prior crim-
inal record, because she was Mexican 
(“Is it easy or difficult to get informa- 
tion from people from Mexico? Despite 
being from Mexico, she’s very intelligent, 
would you agree?”). Id., Ch. 4 at 33:46-
34:40. The prosecutor asked these ques-
tions in a very nonchalant manner, as if 
the answer should be obvious. The de-
fense counsel did not object to these 
questions. 

• Questions from the prosecutor to the in-
vestigator that suggested Ms. Jiménez 
was intentionally manipulating the in-
vestigator by crying and asking to have 
her baby daughter back after the inves-
tigator told her that the baby was being 
taken from her pending conclusion of the 
investigation. Id., Ch. 4 at 34:37-34:50. 
The prosecutor nodded aggressively to 
prompt the investigator to testify that, 

 
 3 Citations are to the subtitled version of the film, a copy of 
which was obtained from www.amazon.com. Ms. Gajá is willing 
to make the documentary available to the Court upon request. 
Concurrently with this brief, Ms. Gajá is submitting with the 
Clerk a request to lodge a DVD of the documentary, pursuant to 
Supreme Ct. R. 32(3).  
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yes, he thought Ms. Jiménez was ma-
nipulating him. Again, the defense coun-
sel did not object to this prejudicial 
mischaracterization of Ms. Jiménez’s 
behavior. 

• Admissions from the mild-mannered in-
vestigator, in response to a question 
from defense counsel, that Ms. Jiménez 
“never conjured up a story,” and that he 
did not believe at the conclusion of the 
interview that there was probable cause 
to arrest her. Nonetheless, she was ar-
rested approximately one hour later. Id., 
Ch. 4 at 36:54-37:57. 

• Testimony from the defense’s only expert 
witness, Dr. Ira Kanfer, in which he 
refers to B.G. usually as “the kid,” some-
times as “it,” but never by name. In-
stead, he appeared unconcerned about 
the accident that claimed the life of a 
21-month-old child who prosecutors had 
vividly described for the jury. Id., Ch. 6, 
64:27-67:52; Ch. 7, 69:41-72:45. Dr. 
Kanfer further diminishes his own cred-
ibility by giving cursory treatment to the 
research he said he reviewed to identify 
paper towels as a choking hazard, by 
picking up a stack of papers and simply 
suggesting that the findings were some-
where in there. Id., Ch. 66:56. 

• Testimony from the prosecution’s inves-
tigators and experts conceding that 
there were no abrasions or bruises to 
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suggest that B.G. was held down, and no 
DNA match between samples on the pa-
per towel and Ms. Jiménez. Id., Ch. 5 at 
45:30-48:00. Yet one of those experts was 
allowed to testify, without objection, that 
the fact that she had not previously seen 
a case like this “keeps me from sleeping 
at night.” Id., Ch. 5 at 49:29.  

• Worse, the prosecutor repeatedly re-
ferred to this non-existent evidence in 
closing arguments, arguing to the jury 
that Ms. Jiménez “pried” B.G.’s mouth 
open, “held him down while he strug-
gled,” and then pushed paper towels 
down his throat “one after another.” Id., 
Ch. 10 at 94:50-95:40. Again, defense 
counsel did not object to this gross mis-
characterization of the evidence, or the 
egregiously dramatic way in which the 
prosecutor presented it. 

• Then, the female prosecutor in closing 
arguments stared into the eyes of the ju-
rors and started a lengthy recital of all 
of the things B.G. would never be able to 
do, and at one point appeared to choke 
up in near-tears. Id., Ch. 10 at 98:10-
98:20.  

• Defense counsel, on the other hand, wore 
the same dark yellow-tinted glasses he 
had worn for most of the trial that made 
it hard to see his eyes. He stood up in 
front of the jury in closing arguments 
and accused the jury of “succumbing to 
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emotions.” As his argument progressed 
to angry ranting, he reproached the jury 
for being lazy. He sarcastically recited 
the prosecutor’s question that suggested 
Mexicans are not intelligent. He even 
undermined testimony from Ms. Jiménez’s 
husband, who had previously witnessed 
B.G. playing with paper towels. Id., Ch. 
9 at 96:35-96:40; Id., Ch. 10 at 93:10-
93:15; 95:25-95:35; 95:53-95:57; 99:19-
99:25.  

• A post-trial interview with defense coun-
sel showed that he was still angry at the 
failure of justice – the same anger that 
spilled into the trial, permeated his clos-
ing arguments, and likely affected the 
jury’s consideration of those arguments. 
He noted that his team had lacked re-
sources and access to evidence in prepar-
ing for trial as well. Id., Ch. 11 at 
106:20-106:30. 

 Overall, the documentary includes nearly an 
hour’s worth of excerpts from critical moments at 
trial that can help inform this Court’s review of Ms. 
Jiménez’s Petition.  

 Ms. Gajá joins with other amici who support 
Petitioner in concluding that the evidence over-
whelmingly supports her claim of actual innocence. 
The documentary illustrates how and why the jury 
reached the wrong conclusion in this case, and fur-
ther shows that Ms. Jiménez has demonstrated by at 
least a preponderance that “no reasonable juror 
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would have found [her] guilty.” Schlup, 513 U.S. at 
329. Ms. Gajá also believes, based on her observations 
at trial as well as post-trial interviews, that defense 
counsel’s performance fell below constitutional stan-
dards due to the failure to secure professional and 
qualified expert testimony in this case. See Ake, 470 
U.S. at 82-83.  

---------------------------------  --------------------------------- 
 

CONCLUSION 

 For the reasons stated above, amica curiae Lucía 
Gajá respectfully requests that this Court grant the 
Petition for Writ of Certiorari here. 

 Dated: October 18, 2012 

Respectfully submitted,  
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