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REPLY BRIEF FOR PETITIONER 

The Government acknowledges that where, as 
here, it has invoked the Interstate Agreement on 
Detainers (IAD), a writ of habeas corpus ad 
prosequendum “is treated as “a ‘written request for 
temporary custody’ within the meaning of the IAD.”  
BIO 5 (quoting IAD Art. IV(a)).  And the Government 
does not dispute that when the federal government 
requests temporary custody of a state prisoner, the 
plain terms of Article IV(a) permit the state governor 
to disapprove the request.  Pet. 12-16. 

One might think that would be the end of the 
matter and that the Government would be forced to 
confess error.  But it does not.  Instead, the 
Government contends that this Court held in United 
States v. Mauro, 436 U.S. 340 (1978), that Article 
IV(a)’s disapproval provision must be given a “limited 
interpretation” – that is, must be rendered a nullity 
against the federal government – because the 
provision would contravene congressional intent and 
the Supremacy Clause.  BIO 12. 

The few sentences in Mauro on which the 
Government relies hold no such thing.   Indeed, the 
Government’s professed belief that this Court has 
construed the Supremacy Clause to grant the 
Executive Branch the authority to ignore federal laws 
directing it to treat the states as equals is reason 
alone to grant certiorari.  See Amicus Br. of New 
Mexico et al.; Amicus Br. of Nat’l Ass’n of Extradition 
Officials 2-7; Amicus Br. of Cato Inst. 3-13.  That a 
two-tiered circuit split exists on the question renders 
prompt review even more essential.  And none of the 
purported “procedural hurdles” (BIO 11) the 
Government references (while assiduously avoiding 
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arguing that any of them are actually impediments to 
review) provides any reason to shy away from 
deciding this case. 

1. The Government suggests that this Court held 
in Mauro that Article IV(a)’s disapproval provision 
was unenforceable according to its terms because 
(a) the provision “would impliedly repeal portions of 
the federal habeas statute” and (b) the provision 
“would be contrary to the Supremacy Clause.”   BIO 
12-13 (quotation marks and citation omitted).  
Neither argument withstands scrutiny. 

a. Neither this Court in Mauro nor the First 
Circuit majority below so much as hinted at the 
“implied repeal” argument the Government makes 
now.  And for good reason.  The presumption against 
implied repeal does not apply when this Court can 
“give effect to each” statute at issue “while preserving 
their sense and purpose.”  Watt v. Alaska, 451 U.S. 
259, 267 (1981); accord Nat’l Ass’n of Home Builders 
v. Defenders of Wildlife, 551 U.S. 644, 662-63 (2007); 
Argentine Republic v. Amerada Hess Shipping Co., 
488 U.S. 428, 438 (1989).  Such is the situation here.  
As the Government itself emphasizes, under the “rule 
of law that petitioners espouse,” the federal 
government retains whatever ability it has always 
had to “obtain a state prisoner by means of an ad 
prosequendum writ without ever filing a detainer.”  
BIO 24 (quoting Mauro, 436 U.S. at 364 n.30).  The 
IAD simply subjects that ability to gubernatorial 
disapproval when the federal government, as here, 
elects to proceed under the IAD. 

To the extent the Government means simply to 
question whether “Congress intended” such a result, 
BIO 13, the surest indicator of congressional intent is 
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the language of the law it enacted.  And here, the text 
of the IAD is so plain as to be conclusive.  See, e.g., 
United States v. Ron Pair Enters., 489 U.S. 235, 241 
(1989) (where “the statute’s language is plain, ‘the 
sole function of the courts is to enforce it according to 
its terms’” (quoting Caminetti v. United States, 242 
U.S. 470, 485 (1917))).  Article IV(a) gives governors 
the right to disapprove the request of another “State” 
for the temporary custody of a prisoner; the United 
States is a “State” for purposes of Article IV(a), see 
Art. II(a); and a writ of habeas corpus ad 
prosequendum is a request for temporary custody, 
Mauro, 436 U.S. at 361-62. 

Lest there be any doubt, when Congress wanted 
to exempt the United States from the IAD’s dictates, 
it expressly did so. The IAD contains two “Special 
Provisions” suspending the normal rules of the IAD 
when the United States is a “Receiving State.”  See 
Pet. 14-16 (citing and discussing these provisions); 
see generally Br. of New Mexico et al. 14-17.  But 
neither pertains to Article IV(a)’s disapproval 
provision.  Accordingly, there can be no question, as a 
matter of “basic principles of statutory 
interpretation,” BIO 13, that the IAD allows a 
governor to disapprove a federal request for 
temporary custody of a state prisoner. 

b. In light of the impossibility of defending the 
First Circuit’s decision as a matter of statutory 
construction, the Government is left to maintain – as 
did the First Circuit itself – that this Court in Mauro 
held that enforcing Article IV(a) against the federal 
government “would be contrary to the Supremacy 
Clause.”  BIO 12 (quoting Mauro, 436 U.S. at 363); 
see also Pet. App. 10a (stating that Mauro renders 
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principles of statutory interpretation “beside the 
point”).  This reading of Mauro cannot be correct.  
The Supremacy Clause runs only against the “Laws 
of any State.”  U.S. Const. art. IV, cl. 2.  Yet the IAD, 
as a compact, stands as “a federal statute enacted by 
Congress.”  Alabama v. North Carolina, 130 S. Ct. 
2295, 2312 (2010) (emphasis added).  And the 
Government is unable to give any reason why 
Congress is not fully entitled to treat the states as 
equals, allowing them to exercise sovereign rights on 
par with the federal government. 

Indeed, the implications of any such prohibition 
– supposedly established in a single, conditional 
paragraph of an opinion rejecting an argument that 
the Government advanced – would be staggering.   
The IAD is hardly the only federal law that grants 
states veto power over federal attempts to pursue 
federal objectives.  See Pet. 20-21 (surveying a 
sample of such laws).  If the Supremacy Clause 
disables Congress in this case, then presumably it 
also disables Congress from ceding power to state 
officials and agencies in other settings in which 
federal prerogatives are also at stake – and where 
state officials, as here, might deem state policies to 
counsel action contrary to federal preferences.  This 
Court should promptly grant certiorari to resolve this 
critical question of federal/state relations and the 
individual liberty that depends upon it. 

2. The circuit split petitioner has identified over 
the question whether Article IV(a) is enforceable is 
genuine.  While the Government acknowledges that 
“courts can announce holdings in favor of a defendant 
on one issue while ultimately ruling against the 
defendant on other grounds,” it contends that this “is 
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not the best interpretation” of the Second Circuit’s 
decision in United States v. Scheer, 729 F.2d 164, 170 
(2d Cir. 1984).  BIO 20.  Petitioner disagrees for the 
reasons already stated.  Pet. 26-27.  Indeed, the 
Government itself indicates in its U.S. Attorneys’ 
Manual that the Second Circuit has rejected its 
position on the unenforceability of Article IV(a)’s 
disapproval provision.  See BIO 20 n.8.  The 
Government’s contrary litigating position in this case 
is unpersuasive. 

The Government’s brief also frames a second, 
equally important circuit split that the First Circuit’s 
decision creates.  If, as the Government contends 
(and the First Circuit held, Pet. App. 6a-7a), Article 
IV(a) does nothing more than preserve whatever 
disapproval power the states previously had, the 
“remaining question is whether a state governor 
could dishonor a federal writ if the IAD had never 
existed.”  BIO 15.  The First Circuit held that a state 
governor “lack[s] that authority.”  Pet. App. 10a; see 
also Pet. App. 7a.  Yet the Government acknowledges 
that three other circuits have stated that governors 
may indeed refuse to honor an ad prosequendum 
writ.  BIO 17; see also Pet. App. 8a n.3 (citing 
McDonald v. Ciccone, 409 F.2d 28, 30 (8th Cir. 1969); 
Stamphill v. Johnston, 136 F.2d 291, 292 (9th Cir.), 
cert. denied, 320 U.S. 766 (1943); Lunsford v. 
Hudspeth, 126 F.2d 653, 655 (10th Cir. 1942)). 

The Government tries to downplay this conflict 
by characterizing these cases as “long-ago court of 
appeals decisions.”  BIO 17.  But long-ago or not (and 
1969 and the mid-twentieth century are not that long 
ago), these precedents remain binding authority in 
the circuits in which they were rendered.  The First 
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Circuit also tried to minimize these cases on the 
ground that none involved actual litigation over a 
state’s ability to disapprove a federal writ.  Pet. App. 
8a.  But petitioner cites two other cases involving just 
that.  See Pet. 24 (citing United States v. Perez, 398 
F.2d 658, 660 (7th Cir. 1968); Gordon v. United 
States, 164 F.2d 855, 860-61 (6th Cir. 1947)).  The 
Government does not even try to distinguish either 
case. 

Accordingly, even if the Government were correct 
that the IAD itself does not grant governors the 
authority to refuse federal requests for temporary 
custody of state prisoners, this case would still 
present a profound issue of federal/state relations 
over which the circuits are divided.  This Court 
reserved the issue not only in Mauro, 436 U.S. at 363, 
but also in Carbo v. United States, 364 U.S. 611, 621 
n.20 (1961).  This issue is too significant to leave 
unresolved any longer. 

3. When the Government sought rehearing in the 
First Circuit, it told that court that “the issue 
presented is of exceptional importance” because it 
involves the scope of “federal judicial power to obtain 
custody of state inmates charged with federal 
offenses.”  Gvt. Pet’n for Rehearing 1 (internal 
quotation marks omitted).  Having persuaded the 
First Circuit to take this case en banc and rule in its 
favor, the Government now tells this Court that, for 
two reasons, the question presented is not important 
after all.  The Government first argues that it has a 
suitable “alternative to the IAD for securing custody 
of state prisoners” – namely ad prosequendum writs 
filed without “invok[ing] the IAD at all.”  BIO 24 & 
n.10.  Second, the Government suggests that 
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certiorari is unwarranted because the situation here 
“arises very rarely.”  BIO 21.  Neither of these 
arguments is convincing. 

  a. The Government itself emphasized in the 
First Circuit that it would be “untenable” as a 
practical matter to “just refrain from using detainers” 
to obtain custody of state prisoners, due to the critical 
advantages the Government derives from the 
detainer system.  Gvt. Pet’n for Rehearing 14.  The 
Government offers no reason for doubting the 
veracity of its previous contention.  To the contrary, 
the IAD provides numerous and substantial benefits 
to the Government – benefits the Government has 
made clear it is not likely to relinquish even if it is 
told it has to accept the Act’s concomitant obligations.  
See Pet. 29; Gvt. Pet’n for Rehearing 14.  The 
National Association of Extradition Officials echoes 
this sentiment, explaining that the First Circuit’s 
decision “threatens not only [the uniformity the IAD 
guarantees] but also makes IAD extraditions more 
difficult as the signatories will no longer be assured 
what to expect, at least when dealing with this 
particular signatory.”  NAEO Amicus Br. 1.  
Accordingly, the Act’s meaning and enforceability are 
of vital significance. 

At any rate, the Government’s current assertion 
that it can simply acquire state prisoners in the 
future through freestanding ad prosequendum writs 
assumes the answer to the second component of the 
question presented in this case – namely, whether 
the Government can use ad prosequendum writs to 
force unwilling governors to turn over state prisoners 
before their sentences are complete.  The 
Government contends it can, see BIO 15-18, but five 
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courts of appeals have concluded that it cannot, see 
supra at 5-6.  Surely resolution of that question is 
extraordinarily important. 

b. There are several problems with the 
Government’s suggestion that Article IV(a)’s 
disapproval provision is not implicated often enough 
to warrant review here.  First and foremost, it is 
misleading to suggest that this is the first instance in 
which the provision has meaningfully come into play 
in the context of a federal request for temporary 
custody of a state prisoner.  Federal authorities make 
“thousands” of requests a year for temporary custody.  
Pet. App. 52a.  Article IV(a) gives prisoners the right 
to request gubernatorial disapproval of any transfer 
request.  Prisoners frequently invoke this right, see 
Pet. 30 (citing numerous cases), and that is how this 
case began, see Pet. 5.  Accordingly, the very 
existence of this right frequently tempers federal 
charging decisions and gives governors negotiating 
leverage on behalf of state prisoners.  See Amicus Br. 
of Rhode Island ACLU, NACDL, and several other 
criminal defense organizations 14-16; cf. Garcia v. 
San Antonio Metro. Transit Auth., 469 U.S. 528, 552-
54 (1985) (the mere inclusion of states in the process 
of federal decision making can affect outcomes).  The 
fact that this may be the first time that the 
prophylactic force of the disapproval provision proved 
ineffective hardly means that the provision has been, 
or will in the future be, insignificant in other cases. 

Besides, even if this really were the only case in 
which the statutory refusal right has ever been 
formally invoked, certiorari would still be warranted 
because of the case’s constitutional significance.  As 
explained above, a bare majority of the First Circuit 



9 

has now held, and the Government now maintains, 
that Article IV(a)’s disapproval provision is 
unenforceable against the federal government 
because it “would be contrary to the Supremacy 
Clause.”  BIO 12 (quotation marks and citation 
omitted); accord Pet. App. 7a, 10a (First Circuit 
opinion).  When a court of appeals holds that the 
Constitution precludes enforcing a federal statute, 
this Court’s respect for Congress practically compels 
certiorari, even when the case involves the first time 
that the statute has been invoked.  See, e.g., United 
States v. Alvarez, 132 S. Ct. 2537 (2012); United 
States v. Stevens, 130 S. Ct. 1577 (2010); Reply Br. 
for United States, United States v. Stevens (No. 08-
769), at 4 (citing several cases in which this Court 
granted certiorari to review decisions holding Acts of 
Congress unconstitutional, even though the Acts had 
rarely, if ever, previously been invoked). 

In short, this is hardly a case merely about the 
“political views” of a governor “at a particular 
moment in time.”  BIO 22.  It is about a clash of 
sovereigns, in which a governor is seeking to defend a 
state policy of over 150 years against federal 
intrusion that is tenuously justified at best.  See Pet. 
App. 20a n.18 (Torruella, J., dissenting).  And it is 
about the balance the Constitution – and Congress – 
sought to strike under such circumstances, so as to 
“protect[] the liberty of the individual from arbitrary 
power.”  Bond v. United States, 131 S. Ct. 2355, 2364 
(2011).  Only this Court can give this case the 
treatment it is due. 

4. It should be apparent why the Government 
refrains from actually arguing either (a) that this 
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appeal is moot; or (b) that petitioner lacks standing.  
Neither argument has any merit. 

a. When the First Circuit denied petitioner’s 
request to stay enforcement of the ad prosequendum 
writ, it stressed that “objections based on the 
detainer statute would not be mooted” by its action, 
since “Pleau could be returned promptly to state 
custody” if he prevailed in this Court.  Pet. App. 75a 
(citing Mauro, 436 U.S. at 347-48).  The Government 
does not dispute that it would return petitioner to 
state custody if he prevailed in this Court.  It 
nonetheless suggests that “serious doubt” exists over 
whether this case is moot because, as a technical 
matter, petitioner seeks a writ of prohibition and 
“nothing is left to prohibit.”  BIO 23. 

This is incorrect.  The ad prosequendum writ at 
issue continues in force and effect “until the 
termination of proceedings in [federal] court” and 
requires federal officials to “abide by [any] order of 
the above entitled court as shall thereafter be made 
concerning the custody of said prisoner.”  Chafee Pet. 
App. 138a-139a; see generally Carbo, 364 U.S. at 615 
(writ remains active through trial because it is used 
“to prosecute him in the proper jurisdiction wherein 
the offense was committed”) (citing Ex parte 
Bollman, 8 U.S. (4 Cranch) 75 (1807)) (emphasis 
omitted).  In other words, the federal district court 
retains the continuing authority to prohibit any 
further temporary federal custody of petitioner and to 
order federal officials to return him to state custody.  
That is precisely the relief petitioner seeks. 

b. Nor does any question exist concerning 
petitioner’s standing.  The Government notes that 
some federal courts of appeals have held as a general 
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matter that prisoners lack standing to challenge ad 
prosequendum writs.  BIO 23 n.9.  But, as petitioner 
has already explained, none of those cases involved 
federal requests for custody under the IAD, which 
trigger a prisoner’s express statutory right under 
Article IV(a) to request gubernatorial disapproval of 
such requests.  Pet. 30-31.  In that context, a 
prisoner’s standing to press a claim based on the IAD 
is patent.  Id.  That the Government does not even 
attempt to argue otherwise should tell this Court all 
it needs to know. 

CONCLUSION  

For the foregoing reasons, the petition for a writ 
of certiorari should be granted.   
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