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In The  
Supreme Court of the United States 

_________________ 
NO. 12-223 

 
LINCOLN D. CHAFEE, IN HIS CAPACITY AS GOVERNOR OF 

THE STATE OF RHODE ISLAND, 
PETITIONER, 

V. 
UNITED STATES OF AMERICA, ET AL. 

_________________ 
ON PETITION FOR A WRIT OF CERTIORARI  

TO THE UNITED STATES COURT OF APPEALS  
FOR THE FIRST CIRCUIT 

_______________ 
REPLY BRIEF FOR THE PETITIONER 

_________________ 
 
An almost equally divided en banc First Circuit 

has nullified a federal statutory provision that 
expressly protects the States’ constitutional interests 
in enforcing their criminal judgments and is a vital 
part of the quid pro quo underlying an interstate 
compact.  And the court did so by wielding the 
Supremacy Clause as a weapon against a 
congressional command in federal law that the 
Executive Branch treat the States as equals.  Such 
excisions from the U.S. Code on constitutional 
grounds by themselves require this Court’s review.  
And doubly so here, because the First Circuit decided 
a question this Court has twice reserved and on 
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which the circuits are in conflict on multiple levels.  
See United States v. Mauro, 436 U.S. 340, 363 & n.28 
(1978); Carbo v. United States, 364 U.S. 611, 621 n.20 
(1961); Pet. 17-25.    

But that is not the half of it.  Normally, one 
would expect the Solicitor General to defend the 
constitutionality of federal law, not advocate that 
“Supremacy Clause doctrine” (BIO 18) requires the 
plain text of a federal statute to be cast aside as an 
“empty shell,” U.S. Reh’g Pet. 7, that “retains [no] 
force,” BIO 14 n.4.  If the disallowance provision 
negotiated among 48 States and adopted by Congress 
as binding on the Executive Branch is to be declared 
devoid of force, this Court—not the Solicitor 
General—should be the one to so pronounce. 
 The Solicitor General’s attempt to hide behind 
Mauro simply compounds the need for review.  The 
argument assumes the answer to a circuit conflict 
over Mauro.  Pet. 17-25.  Worse still, the Solicitor 
General turns Mauro and the judicial role inside out 
by insisting that this Court would bury a decision 
declaring unconstitutional a federalism-enforcing 
provision of U.S. law in a conditional, double-
negative reservation of that very same question.  This 
Court, in exercising its gravest duty, does not “hide 
elephants in mouseholes.” Whitman v. American 
Trucking Ass’ns, Inc., 531 U.S. 457, 468 (2001).   

Instead, if Article IV(a) does not mean what 
Congress so plainly said; if the Supremacy Clause 
can now vitiate provisions of federal law just because 
they protect States against the Executive Branch; if 
the Supremacy Clause gives the Executive Branch an 
escape hatch from contractual agreements no matter 
what Congress promises; and if longstanding 
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precedent holding that comity governs the 
administration of ad prosequendum writs will be 
abrogated—then Rhode Island and the 47 other State 
signatories to the Compact should be heard first and 
obtain this Court’s considered determination of those 
questions.  See New Mexico, et al. (States) Amicus Br. 
13-17; National Governors Ass’n, et al. (NGA) Amicus 
Br. 6-14; National Ass’n of Extradition Officials 
(NAEO) Amicus Br. 2-10; CATO & Independence Inst. 
Amicus Br. 3-13.  
A. NULLIFICATION OF A STATES-RIGHTS 

PROVISION OF FEDERAL LAW 
WARRANTS REVIEW 

 The Solicitor General’s position, at bottom, is 
that Article IV(a) cannot mean what it undisputedly 
says because the Supremacy Clause always puts 
federal law enforcement interests before the States’ 
and Congress can do nothing to change that.  That is 
wrong.  But, in any event, the question whether the 
Constitution nullifies an unambiguous statutory 
provision quintessentially merits this Court’s review, 
and particularly so because the statute enforces a 
critical balance between state and federal power. 
This case presents the opportunity to finally resolve 
the twice-reserved question of Article IV(a)’s force 
and to answer Mauro’s embedded question:  whether 
States may decline custody requests conveyed 
through a procedural ad prosequendum writ. 

1.  The Solicitor General insists (BIO 15-17) that 
this Court already declared Article IV(a)’s plain text 
constitutionally inoperable in Mauro.  That argument 
cannot survive a straightforward reading of Mauro, 
which reserved, not “resolved” (BIO 17), the question 
presented here.  Mauro ruled that Article IV(a) 
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“preserv[ed] previously existing rights of the sending 
States,” stating only that “[i]f a State has never had 
authority to dishonor an ad prosequendum writ 
issued by a federal court,” then Article IV(a) would 
not “provid[e] such authority.”  436 U.S. at 363.  
Mauro’s only holding thus is that Article IV(a) 
maintained the constitutional status quo, making 
gubernatorial disallowance of a custody writ as 
constitutionally permissible (or not) as it always had 
been.  Id.; see Carbo, 364 U.S. at 621 n.20 (reserving 
same question).   

To be sure, the Solicitor General argued in 
Mauro that the Supremacy Clause trumped a 
Governor’s right under Article IV(a).  But respondent 
Ford argued the opposite, citing seven appellate 
decisions holding that historically comity governed 
this procedural writ’s operation between sovereigns.  
Ford Br. 21-25, Mauro, supra (No. 77-52); Pet. 32-33.  
The Justices then acknowledged that the question 
was “certainly undecided,” Arg. Tr. 35, Mauro, supra 
(Ford, No. 77-52), and “[w]e do not have to decide 
that question here,” Arg. Tr. 6 (Mauro, No. 76-1596), 
to which the Solicitor General agreed “absolutely,” id.  
Cf. Massachusetts v. Westcott, 431 U.S. 322, 323 
(1977) (Court “decid[es] constitutional questions only 
when necessary”).1

Because the circuit courts, as well as the 
Solicitor General and the Governors and Executive 
Officials from all 48 States that implement the 

    

                                            
1 If this Court had meant to side with the Solicitor General, 

one would have expected a more hospitable greeting than “[w]e 
are unimpressed,” Mauro, 436 U.S. at 363.   
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Detainers Act, are in intractable conflict over the 
scope of States’ Article IV(a) rights and Mauro’s 
impact on them (Pet. 17-25; States Br. 13-17; NGA Br. 
6-11), this Court’s definitive resolution is needed.   

2.  The Solicitor General claims that “basic 
principles of statutory interpretation” (BIO 13) strip 
the States of their Article IV(a) bargain.  But the only 
“principle” discernible in the Solicitor General’s 
argument is that the States always lose.  Every 
legitimate canon of statutory construction proves the 
Governor correct.     

The Solicitor General, like the en banc majority, 
ignores the most basic principle of all:  Statutory 
construction “starts with the text,” and when that 
text is clear, it “end[s] there as well.”  Tapia v. United 
States, 131 S. Ct. 2382, 2388 (2011).  Congress could 
not have been clearer:  The “Governor of the sending 
State may disapprove the request for temporary 
custody” by a “State,” 18 U.S.C. app. 2 § 2, art. IV(a), 
and the federal government is a “State,” see id. art. 
II(a).  No one—not the Solicitor General, not the en 
banc majority, not those appeals courts with which 
the majority sided—disputes that plain meaning or 
identifies even a jot of textual ambiguity. 

The Solicitor General next claims (BIO 13) that 
nullifying Article IV(a) is necessary to prevent an 
“implied[] repeal” of the habeas statute.  But Mauro 
obviated any arguable overlap by permitting the 
federal government to proceed by writ without 
triggering the Detainers Act, leaving federal 
authority under the habeas statute just as it was 
before the Act.  436 U.S. at 364 n.30.  The Solicitor 
General’s so-called “conflict” is just the natural 
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consequence of its choice to proceed under the 
Detainers Act instead.2

Finally, the Solicitor General speculates that 
Article IV(a) addresses only federal power to compel 
extraditions, and then declares that the provision no 
longer “retains force” not just against the federal 
government, but “even as to custody requests made 
by one state to another” (BIO 14 n.4).  That argument 
utterly defies “basic principles of statutory 
construction.”  The supposed extradition limitation 
lacks any anchor in statutory text.  Plus it is the 
courts’ “duty to give effect *** to every clause and 
word of a statute,” not to “emasculate an entire 
section.”  Bennett v. Spear, 520 U.S. 154, 173 (1997).   

 

Further, the whole extradition rationale is 
phantasmal.  The Detainers Act applies to prisoners 
currently serving state sentences.  But the 
constitutional duty to extradite attaches only after 
completion of a state sentence.  See Nelson v. George, 
399 U.S. 224, 229 n.6 (1970) (“obligation to extradite” 
had not “mature[d]” when prisoner was still 
completing state sentence); Taylor v. Taintor, 83 U.S. 
(16 Wall.) 366, 370-371 (1873).3

                                            
2  The Solicitor General’s reformulated question presented 

omits that the U.S. chose to proceed under the Detainers Act. 

  That is because the 
Constitution—unlike the First Circuit or the Solicitor 
General’s arguments—respects and enforces a State’s 
sovereign interest in fully punishing those who 
commit offenses under its laws and in whom State 

3 The Solicitor General’s cases (BIO 14 n.4) involve fugitives, 
not state prisoners.  See Puerto Rico v. Branstad, 483 U.S. 219, 
222 (1987); Alabama v. Engler, 85 F.3d 1205, 1206 (6th Cir. 
1996). 
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prosecutorial and incarceration resources have been 
invested, notwithstanding another jurisdiction’s later 
interest in prosecution.  See, e.g., Taylor, 83 U.S. at 
371.    

3.  It is that very foundational interest of States 
in enforcing their criminal judgments—an interest 
embedded in the structure of constitutional 
federalism—that Article IV(a) protects.  See States 
Br. 6-7; United States v. Morrison, 529 U.S. 598, 618 
(2000).  That is why the Compact and Congress 
channel every single temporary custody decision 
through the Governor, and afford the Governor 30 
days to decide whether to interrupt enforcement of an 
ongoing state criminal judgment.   

The en banc First Circuit’s decision, however, 
has fundamentally shifted the balance of power 
under the Detainers Act between requesting and 
sending States, reducing the 48 Governors to 
ministerial rubber-stamps permitted only to say “yes” 
and whose own state criminal judgments must 
always take a backseat to the federal government.  
Why Congress in Article IV(a) would have saddled 
Governors with such a task and thought they needed 
30 days to find the rubber stamp is unexplained. 

In fact, throughout this case, the Justice 
Department has disdained the States’ independent 
interests in continued custody over their own 
prisoners, arguing that sitting Governors cannot be 
trusted to make detainer decisions based on anything 
more than “whim” and an “emboldened” desire to 
“flout[]” federal law.  U.S. Reh’g Pet. 13-14.   

One could fairly debate here which government 
has “flouted” the Constitution’s federal-state 
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boundaries—(i) Rhode Island in seeking to retain 
custody of a Rhode Island prisoner who is in the 
midst of serving a criminal judgment for multiple 
crimes against Rhode Islanders within Rhode Island, 
or (ii) the United States by interposing its own death 
penalty judgment for a crime that has (at best) a 
vanishingly thin federal interest:  the victim was 
“approach[ing] a federally-insured bank,” U.S. Reh’g 
Pet. 1.  Cf. United States v. Lopez, 514 U.S. 549, 561 
n.3 (1995).   

Only this Court can restore the bargain the 
States struck in the Compact and Congress codified 
in the Detainers Act.  

4.  Finally, the insubstantiality of the Solicitor 
General’s and First Circuit’s Supremacy Clause 
objections reinforces the need for this Court’s review.  
First, this case involves the coordinated operation of 
two federal statutes, the Detainers Act and the 
habeas corpus statute.  The Supremacy Clause has 
nothing to do with that. 

Second, because inherent state sovereignty is at 
stake, the presumption is that Congress meant 
exactly what it said and did not intend to intrude on 
the States’ prerogatives.  See, e.g., Gregory v. 
Ashcroft, 501 U.S. 452, 460 (1991); United States v. 
Bass, 404 U.S. 336, 349 (1971); CATO Br. 10-12; 
States Br. 9-10.  The respect Congress built into the 
Detainers Act codified the historic practice of other 
courts of appeals—but not the First Circuit—in 
administering the procedural ad prosequendum writ.  
See United States v. Oliver, 523 F.2d 253, 258-259 (2d 
Cir. 1975) (“While a writ of Habeas corpus ad 
prosequendum may use mandatory language, the 
jurisdiction to which such a writ is addressed is relied 
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upon to cooperate in turning over the defendant to 
the other sovereign.”); United States v. Perez, 398 
F.2d 658, 660 (7th Cir. 1968). 

Third, the Solicitor General tries to change the 
subject by repeatedly conflating the ad 
prosequendum writ and the Great Writ (BIO 16-17 & 
n.5).  But the Constitution and this Court have long 
understood the difference.  The Great Writ is 
constitutionally protected, Art. I, § 9, cl. 2, and 
enforces individuals’ substantive liberty rights.  See 
Ex Parte Bollman, 8 U.S. (4 Cranch) 75, 95-97 (1807).  
It has nothing to do with advancing the Executive 
Branch’s prosecution of a Rhode Island crime that 
Rhode Island law already punishes. 

The ad prosequendum writ, for its part, protects 
no substantive interest and has “never ceased to be 
merely procedural.”  1 W. Holdsworth, A History of 
English Law 227 & n.3 (1926); see 3 W. Blackstone, 
Commentaries on the Laws of England 130-131 
(1768).  Indeed, state courts may issue ad 
prosequendum writs to obtain temporary custody of 
federal prisoners.  Smith v. Hooey, 393 U.S. 374, 381 
(1969).  Because it is purely procedural, the ad 
prosequendum writ accords “both respect and 
courtesy to the laws of the respective jurisdictions,” 
facilitating the “comity [that] is necessary between 
sovereignties in the administration of criminal justice 
in our federal-state system.”  Carbo, 364 U.S. at 621; 
see States Br. 11 (cases recognizing States’ right to 
decline custody under ad prosequendum writs); 
CATO Br. 22-25.     

Because of the ad prosequendum writ’s entirely 
procedural character, Congress can waive its use.  
The Detainers Act did just that, and that is a 
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legislative decision about which the Supremacy 
Clause says nothing.   
B. THE LAW OF THE CIRCUITS CONFLICTS 

The Solicitor General agrees that sequential 
holdings within an opinion constitute the type of 
binding precedent that can create circuit conflicts but 
then declares that “this is not the best interpretation” 
(BIO 20), of United States v. Scheer, 729 F.2d 164 (2d 
Cir. 1984).  But there is no other plausible reading of 
Scheer, which flatly rejected the United States’ 
argument that it could use the ad prosequendum writ 
to bypass Article IV(a)’s procedures after voluntarily 
invoking the Detainers Act.  Id. at 170.  While the 
court later found that the defendant waived his 
rights under the Act, the only reason the court 
reached that waiver question is because it first held 
that the writ provided the federal government no 
ticket out of its Detainers Act obligations.  Id. 

Scheer thus “announce[d] [a] holding[] in favor 
of a defendant on one issue while ultimately ruling 
against the defendant on other grounds.”  BIO 20.  
Where “a decision rests on two or more grounds, none 
can be relegated to the category of obiter dictum.”  
Woods v. Interstate Realty Co., 337 U.S. 535, 537 
(1949) (citing cases).  What is clear and confirmed by 
the U.S. Attorney’s Manual (Pet. 24-25) is that this 
case would have come out differently had it arisen in 
Connecticut or New York rather than Rhode Island.  
That disuniformity “compromises the integrity of the” 
Detainers Act, and only this Court can repair it.  
NAEO Br. 7; see States Br. 3-4; NGA Br. 11. 

Finally, the argument simply ignores the 
additional circuit conflict over the very Supremacy-
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Clause question on which the First Circuit and 
Solicitor General predicate their expungement of 
Article IV(a).  The First Circuit’s conclusion that 
States “ha[ve] never had authority to dishonor an ad 
prosequendum writ issued by a federal court” flatly 
contradicts the law in multiple other circuits.   See 
Pet. 32-33.  The Solicitor General has no serious 
answer to that. 
C. THE QUESTION PRESENTED IS OF 

EXCEPTIONAL IMPORTANCE 
In Article IV(a), Congress well understood that 

“[t]he right to formulate and enforce penal sanctions 
is an important aspect of the sovereignty retained by 
the States.”  Kelly v. Robinson, 479 U.S. 36, 47 
(1986).  That is why Congress commanded in the 
plainest language possible that federal requests for 
custody under the Detainers Act would be subject to 
the same disallowance decisions as all the other 
signatory States.  The en banc court’s nullification of 
that provision fully warrants this Court’s review, 
since the comportment of federal laws with the 
Constitution is ultimately for this Court to decide. 

Further, the Solicitor General told the First 
Circuit that this very question was of “exceptional 
importance,” U.S. Reh’g Pet. 1, and that does not 
change just because it is the States’ right that has 
been extinguished.  Almost every day, 48 Governors 
make considered judgments about the impact of 
ceding temporary custody over a state prisoner on the 
enforcement of their States’ criminal judgments.  
While the Solicitor General focuses narrowly on the 
infrequency of final gubernatorial decisions to say 
“no” (BIO 21), that misses the most important part of 
the story:  Congress’s codification in U.S. law of that 
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gubernatorial authority keeps the requesting and 
custodial States on even footing and prompts the very 
cooperative, behind-the-scenes dialogue and 
respectful compromises that a federalist system 
requires.  Disarmed by the First Circuit, the 
custodial State has nothing on its side of the balance 
with which to work. 

The court of appeals’ decision thus has destroyed 
the Compact’s balance, giving virtually complete 
substantive control over detainer decisions to the 
requesting State, while leaving the custodial State no 
option other than acquiescence.  That upheaval in a 
55-year old interstate compact—a change that breaks 
Congress’s express textual promise—is the type of 
“important [question] of federalism and comity” that 
merits this Court’s review, Parsons Steel, Inc. v. First 
Ala. Bank, 474 U.S. 518, 523 (1986).    

Finally, the Solicitor General’s “procedural 
issues” (BIO 22) are chaff that even he does not claim 
are any barrier to this Court’s review.  Whatever 
“belated intervention” means (BIO 23 n.9), the 
Solicitor General himself cannot really believe it  
relevant.  See, e.g., Alden v. Maine, 527 U.S. 706, 712 
(1999) (U.S. intervention after certiorari granted); 
Medical Bd. of California v. Hason, 537 U.S. 1028 
(2002) (mem.) (U.S. intervened at certiorari stage).   

The Solicitor General’s mootness reference (BIO 
22-23) is half-hearted because it is wholly wrong, 
misunderstanding how ad prosequendum writs work.  
The writ is not a one-time order to deliver a state 
prisoner, but instead continues in force until it is 
discharged by the prisoner’s return to state custody.  
See Pet. App. 138a (“retain[ing] the defendant” in 
federal custody until “his presence before this 
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[federal] court is no longer required”); Mauro, 436 
U.S. at 361 n.26.  A writ of prohibition enforcing 
Article IV(a)’s plain text promise to the States thus 
remains warranted.4

CONCLUSION 
 

The petition for a writ of certiorari should be 
granted.  

Respectfully submitted. 
Claire Richards 
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4  If the federal government had mooted the case before 

petitioner could obtain review, the proper recourse would be to 
grant the petition and vacate the judgment below.  United 
States v. Munsingwear, Inc., 340 U.S. 36 (1950). 
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