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QUESTIONS PRESENTED 

 
 Nearly 20 years ago, the Utah Supreme Court 
held that a jury’s decision that material is obscene for 
First Amendment purposes must be reviewed using 
the “independent appellate review” standard. When 
Petitioner Eric Butt appealed his two jury convictions 
for distributing harmful material to a minor to the 
Utah Supreme Court, he argued that the evidence 
was insufficient to prove that the material he distrib-
uted was “harmful to a minor” within the meaning of 
Utah’s statute. Butt never separately claimed that his 
drawings were constitutionally protected speech, nor 
did he ask the Utah Supreme Court to apply the 
independent appellate review doctrine to his case. 

 1. Is this case an appropriate vehicle for resolv-
ing an alleged lower-court split about the independent 
appellate review doctrine, where that doctrine was 
neither invoked nor ruled on below, and where no 
party disputes that the doctrine applies when a de-
fendant properly raises a First Amendment challenge 
to his conviction? 

 2. Should this Court grant review to set a 
“benchmark precedent” about what images can be 
distributed to minors, where the images at issue here 
are decidedly atypical and are unlikely to resemble 
images that will be at issue in other cases? 
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STATEMENT OF THE CASE 

A. Factual Background 

 In November 2008, Eric Butt was in jail awaiting 
sentencing on theft charges when he drew two naked 
pictures of himself and mailed them separately to his 
five-year-old daughter. R. 77:105-06. 

 Butt’s first picture was a naked self-portrait in 
which he drew his nipples, chest hair, pubic hair, 
penis, and testicles. See Pet. App. 31a. Off to the side 
of the picture, Butt wrote: “I have no idea why she 
wanted me to draw my weiner. But she insisted. 
Scary!!” Id. 

 In the second letter, mailed a few days after the 
first, Butt wrote that he could not “wait to bite” his 
daughter’s “butt cheek.” Pet. App. at 32a. He then 
drew a picture of “what it will look like.” Id. In the 
picture, Butt was again naked, with express depic-
tions of his nipples, penis, and testicles. See Pet. App. 
at 32a. This time, however, Butt depicted himself 
holding his daughter up to his face with her bottom 
against his mouth. Id. A bubble from his mouth 
contained the words, “Oh your butt taste so good,” 
and a bubble from his daughter’s mouth contained 
the words, “Oouch! Daddy don’t Bite so hard Giggle 
giggle.” Id. 

 
B. Procedural Background 

 Based on these drawings, Butt was charged 
with two third degree felony counts of distributing 
“harmful materials to a minor.” See Utah Code Ann. 
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§ 76-10-1206 (West 2009). The statute defines “mate-
rial harmful to minors” as: 

(5)(a) any description or representation, in 
whatsoever form, of nudity, sexual conduct, 
sexual excitement, or sadomasochistic abuse 
when it: 

(i) taken as a whole, appeals to the 
prurient interest in sex of minors; 

(ii) is patently offensive to the prevail-
ing standards in the adult community as 
a whole with respect to what is suitable 
material for minors; and 

(iii) taken as a whole, does not have 
serious value for minors. 

(b) Serious value includes only serious liter-
ary, artistic, political or scientific value for 
minors. 

Utah Code Ann. § 76-5-1201 (West 2009). 

 At trial, Butt claimed that neither drawing was 
sexual in nature. His innocent explanation for the first 
drawing was that he was mimicking a caveman draw-
ing that he and his daughter had seen on a docu-
mentary. But the drawing itself contradicted this. 
As noted, Butt wrote on that drawing that he had “no 
idea” why his daughter wanted him to “draw [his] 
weiner,” as well as his belief that her alleged request 
was “Scary!!” Pet. App. at 31a. Butt’s innocent expla-
nation for the second drawing was that it depicted a 
“tickling” game he played with his daughter before 
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being incarcerated. But Butt was not tickling his five-
year-old daughter in the drawing – instead, he was 
“biting” her buttocks. Pet. App. at 32a. Moreover, 
Butt was not clothed in the drawing, but was plainly 
naked. See id. It was not clear in the drawing whether 
his daughter was also naked. See id. In Utah, an 
adult commits a second degree felony when he touches 
the buttocks of a child with sexual intent. See Utah 
Code Ann. § 76-5-404 (West 2009). The jury convicted 
Butt on both counts, thereby necessarily rejecting 
both of his innocent explanations. 

 Butt appealed, arguing that, “as a matter of Utah 
law,” the evidence was insufficient to support his con-
victions. Opening Br. of Appellant at 29; see also Pet. 
App. at 13a-23a. Butt’s brief tangentially discussed 
some First Amendment principles as they related to 
his interpretation of the proper meaning of the Utah 
statute. For example, Butt argued that the Utah 
statute’s definition of “material harmful to minors” 
was equivalent to this Court’s definition of obscenity 
for adults as defined by the Miller test. See Opening 
Br. of Appellant at 24-30. 

 But Butt did not clearly develop an argument that 
the statute was unconstitutional – either as a matter 
of overbreadth or vagueness – nor did he clearly 
argue that his drawings were protected speech under 
the First Amendment. See generally Opening Br. of 
Appellant at 20-34; Supp. Br. of Appellant at 6-8. 
And Butt never asked the state appellate courts to en-
gage in “independent appellate review” to determine 
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whether his drawings were constitutionally protected 
speech. Indeed, that phrase does not appear in any 
appellate brief that Butt filed below. 

 In its responsive brief to the Utah Supreme Court, 
the State of Utah expressed its understanding that 
because Butt had not “argued that § 76-10-1201 is 
unconstitutional on grounds of overbreadth or vague-
ness, . . . potential question[s] about whether the 
statute unconstitutionally criminalizes distribution of 
protected speech are not before this Court.” Br. of 
Appellee at 38 n.8. Butt did not contest this – either 
in his reply brief or at oral argument before the Utah 
Supreme Court. 

 The Utah Supreme Court affirmed on the narrow 
ground that the evidence was sufficient to support 
Butt’s convictions for violating the Utah statute. See 
generally Pet App. at 13a-23a. In so doing, the Utah 
court acknowledged that there are First Amendment 
“limit[s] beyond which neither legislative draftsmen 
nor juries may go” in criminalizing speech. Id. at 19a-
20a. But the court agreed with the State’s contention 
that Butt had “not presented a viable argument that 
the statute under which he was convicted exceeds the 
bounds set by the Constitution.” Id. at 21a. It there-
fore declined to “define those parameters today.” Id. 
Moreover, while the court considered (and rejected) 
Butt’s sufficiency of the evidence claim, the Court did 
not separately analyze whether Butt’s drawings were 
protected speech under the First Amendment or what 
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the appropriate standard of review should be for such 
a determination. See id. at 13a-23a. 

---------------------------------  --------------------------------- 
 

REASONS FOR DENYING THE WRIT 

 Butt asks this Court to grant review to settle 
an alleged split among lower courts about whether 
independent appellate review is constitutionally re-
quired when deciding whether material is obscene or 
harmful to minors under the First Amendment. Pet. 
at 8-22. He also asks this Court to grant review to set 
a “benchmark precedent” on what material may be 
“harmful to minors” under the federal constitution. 
Pet. at 22-31. This case is not a good vehicle for 
deciding either question. 

 With respect to the first question, Butt asks this 
Court to review a claim that he has not previously 
made in this case in order to resolve a controversy 
that is not in dispute between these two parties. As 
noted, the independent appellate review doctrine was 
not raised or addressed below, but instead appeared 
for the first time in Butt’s certiorari petition to this 
Court. Butt asserts that the Utah Supreme Court 
“refused” to apply the independent appellate review 
doctrine, but the Utah Supreme Court could not have 
“refused” to do something that it was never asked to 
do. Pet. at 14. 

 Moreover, the issue raised is not in dispute 
between these two parties. Butt focuses on a lower-
court split about whether to apply the independent 
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appellate review doctrine, but the Utah Supreme 
Court has already come down on Butt’s side of that 
split. Thus, not only is this claim new to Butt’s certio-
rari petition, but it is also one about which these 
parties agree. Given this, there is no legal contro-
versy between these parties for this Court to resolve. 

 With respect to the second question, resolution of 
a First Amendment claim depends heavily on the 
facts and context of a particular case. But the draw-
ings at issue here are decidedly atypical – both in 
terms of their content and the context in which they 
reached the minor. As a result, Butt’s conviction will 
have no chilling effect on other public speech, and any 
First Amendment analysis of those anomalous draw-
ings would be easily distinguishable in future cases. 
This case therefore does not present a good vehicle for 
establishing any benchmark precedent. 

 
I. This case is not a good vehicle for re-

solving the lower-court split about the 
independent appellate review doctrine, 
because that doctrine was neither raised 
nor ruled on below, and because the 
parties do not dispute that it would have 
applied if Petitioner had raised it. 

A. This doctrine was not raised or ruled 
on below. 

 “This Court has almost unfailingly refused to con-
sider any federal-law challenge to a state-court deci-
sion unless the federal claim ‘was either addressed by 
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or properly presented to the state court that rendered 
the decision we have been asked to review.’ ” Howell v. 
Mississippi, 543 U.S. 440, 443 (2005) (citation omit-
ted). This rule is motivated, in part, by a “ ‘due regard 
for the appropriate relationship of this Court to state 
courts.’ ” Illinois v. Gates, 462 U.S. 213, 221 (1983) 
(citation omitted). “As we have explained, ‘it would 
be unseemly in our dual system of government to 
disturb the finality of state judgments on a federal 
ground that the state court did not have occasion to 
consider.’ ” Adams v. Robertson, 520 U.S. 83, 90 (1997) 
(citation omitted). Thus, where the state supreme 
court “did not pass on the question, we may not do 
so.” Gates, 462 U.S. at 219. 

 As noted, Butt did not argue below that his con-
viction violated the First Amendment. Instead, his 
argument below was that the evidence was insuf-
ficient to support his convictions under state law, as 
properly construed. See Pet. App. at 13a-23a. While 
his brief discussed some First Amendment principles, 
he never clearly articulated a separate claim that the 
statute or its application to him violated the First 
Amendment. See generally Opening Br. of Appellant 
at 20-34; Supp. Br. of Appellant at 6-8. Indeed, Butt 
never even mentioned the “independent appellate 
review doctrine” that is now central to his certiorari 
petition to this Court. 

 Butt nevertheless asserts that he raised the issue 
when he argued that the material “did not appeal to a 
‘prurient interest in sex of minors,’ ” as well as when 
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he asked the Utah Supreme Court to adopt this 
Court’s “accepted definition of appealing to the pruri-
ent interests.” Pet. at 7, 16-17. But Butt’s claim 
below was not a constitutional one; rather, his claim 
was that as a matter of state-law statutory construc-
tion, the Utah courts should use this Court’s First 
Amendment principles as guidance when determining 
what the elements of the Utah statute are intended to 
mean. None of the headings or sub-headings in Butt’s 
briefing below claimed that he was raising a First 
Amendment challenge; but they all did assert that he 
was making a state-law sufficiency of the evidence 
challenge. See Opening Br. of Appellant at 20, 22, 24, 
30; Supp. Br. of Appellant at 1, 3, 6, 8. Similarly, the 
text of his brief repeatedly focused on his interpreta-
tion of the “elements” of the Utah statute; it did not 
articulate a separate First Amendment claim or, more 
importantly, argue that the Constitution required 
that such a claim be independently reviewed by an 
appellate court. See Opening Br. of Appellant at 22-
34; Supp. Br. of Appellant at 6-8. As noted, Butt never 
directly invoked the independent appellate review 
doctrine. 

 Given this, the State noted in its responsive brief 
that it did not understand Butt to be raising a sepa-
rate First Amendment challenge. Br. of Appellee at 38 
n.8. Butt did not contest this, either in his reply brief 
or at oral argument, and the Utah Supreme Court 
accordingly declined to reach any constitutional 
issue precisely because Butt had not “presented a 
viable argument that the statute under which he was 
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convicted exceeds the bounds set by the Constitution.” 
Pet. App. at 21a. 

 Butt argues in his petition that this sentence in 
the opinion shows that the court “seemingly focus[ed] 
on the need for the statute to constrain the jury’s 
discretion, and not on any need for appellate courts to 
independently review the jury’s decision.” Pet. at 15 
(emphasis added). But when that sentence is read in 
context, it is clear that the Utah Supreme Court 
recognized that when properly invoked, an appellate 
court does have the duty to conduct an independent 
examination of a constitutional claim and that it de-
clined to do so only because Butt failed to adequately 
raise or brief such a claim: 

To be clear, a jury may not deem material to 
be proscribed by section 76-10-1201 without 
limit. At some point, the Constitution will 
step in to mark the outer limit of what a jury 
may find to be criminally actionable. Just as 
Miller recognizes that the Constitution will 
not permit a jury to find all material obscene 
for adults, likewise, the Constitution will in-
evitably block a jury’s impulse to criminalize 
certain material as harmful to minors. How-
ever, Defendant has not presented a viable 
argument that the statute under which he 
was convicted exceeds the bounds set by the 
Constitution, and we therefore do not define 
those parameters today. 

Pet. App. at 21a. Moreover, rather than supporting 
Butt’s assertion that his “independent appellate re-
view” claim was adequately argued below, the last 
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sentence shows that the Utah Supreme Court did not 
understand Butt to be making any such argument. 

 If the Utah Supreme Court was mistaken about 
this and Butt had actually intended to raise a First 
Amendment claim, Butt had a remedy under Utah 
law. Under rule 35(a), Utah Rules of Appellate Proce-
dure, a party may file a petition for rehearing if a 
Utah appellate court has “overlooked” an issue that 
was briefed but not addressed in the opinion. Butt 
never filed such a petition to argue that the Utah 
courts had overlooked anything. Instead, Butt argued 
that he is entitled to independent appellate review of 
the jury’s findings for the first time in his certiorari 
petition to this Court. 

 Thus, Butt asks this Court to review an issue 
that he never clearly raised below and which the Utah 
Supreme Court did not rule on. Because the Utah 
Supreme Court “did not pass on the question,” this 
Court “may not do so” either. Gates, 462 U.S. at 219 
(quotations and citation omitted). 

 
B. The parties do not dispute that in-

dependent appellate review applies to 
any properly raised constitutional ques-
tion. 

 This case is also not a good vehicle for resolving 
the alleged lower-court split because there is no con-
troversy about this issue between these parties. 
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 As noted, Butt asks this Court to review this case 
to resolve a lower-court split about whether a jury’s 
“obscenity findings” should be analyzed using non-
deferential “independent appellate review.” Pet. at 8. 
According to Butt, some lower courts recognize that 
there must be “independent appellate review” for “the 
entire range of First Amendment exceptions,” while 
other courts “refuse to apply” this rule and insist on 
giving deference to a jury’s determination. Pet. at 8-
21. Butt’s petition is predicated on the assertion that 
Utah falls into the latter camp. See id. at 12-17. 

 Butt is wrong about the state of Utah law on this 
issue. The Utah Supreme Court confronted this very 
question in City of St. George v. Turner, 860 P.2d 929, 
932 (Utah 1993), and held that “the discretion ordi-
narily accorded to determinations made by a trier of 
fact is more narrow in an obscenity case. If a trier of 
fact incorrectly applies obscenity standards and allows 
constitutionally protected speech to be punished, an 
appellate court has an obligation to correct the error.” 
The court recognized that the suppression of speech 
“raises an individual constitutional problem in which 
a reviewing court must determine for itself whether 
the attacked expression is suppressible within consti-
tutional standards.” Id. (citing Roth v. United States, 
354 U.S. 476, 498 (1957) (emphasis in original)). The 
court expressly rejected “ ‘the contention that a jury 
finding of obscenity vel non is insulated from review 
so long as the jury was properly instructed and there 
is some evidence to support its findings.’ ” Id. at 933 
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(citing Bose Corp. v. Consumers Union of United 
States, Inc., 466 U.S. 485, 506-07 (1984)). 

 Indeed, the Utah Supreme Court’s discussion in 
Butt is consistent with Turner. As noted, the court 
recognized that “there is a limit beyond which neither 
legislative draftsmen nor juries may go in concluding 
that particular material is ‘patently offensive’ ” under 
the Miller test, and reserved for itself the prerogative 
of “defin[ing] those parameters.” Pet. App. at 19a-21a. 

 Butt could have raised Turner in his brief as 
support for an independent appellate review argu-
ment, but he did not. Instead, his only citation to 
Turner was for the definition of a “prurient interest” 
in the context of adult obscenity. See Opening Br. of 
Appellant at 27. Like Butt, the Utah Supreme Court 
also did not reference Turner in its discussion, instead 
confining its analysis to the claims actually raised in 
Butt’s brief. 

 The Utah Supreme Court has therefore already 
embraced the very constitutional rule that Butt now 
says it “refused” to adopt, and it has not repudiated it 
in any subsequent case. The State of Utah did not 
challenge the validity of this rule below, nor does it do 
so now. There is no dispute between these parties on 
this point for this Court to resolve. 

 Butt’s petition nevertheless focuses on language 
from the Utah Supreme Court’s decision giving defer-
ence to the jury, claiming that this conflicted with 
the independent appellate review doctrine. See Pet. 
 



13 

12-17. Under that doctrine, however, independent ap-
pellate review is required only “in cases raising First 
Amendment issues.” Bose Corp., 466 U.S. at 499. 
Thus, “[w]hen the standard governing the decision of 
a particular case is provided by the Constitution” – 
i.e., when the question on appeal is whether the 
speech at issue was “protected by the First Amend-
ment” – courts must conduct independent appellate 
review to determine “the limits” of the First Amend-
ment “category” at issue. Id. 

 But as noted above, Butt never clearly raised a 
First Amendment claim nor asked the Utah Supreme 
Court to apply independent appellate review to such 
a claim. Thus, the court’s deference was limited to its 
review of the jury’s resolution of the state-law ques-
tion before it. Significantly, the state court expressly 
noted that if a constitutional claim had been raised, it 
would not have been similarly bound. See Butt, 2012 
UT 34, ¶¶ 32-34. 

 In sum, this case is not a good vehicle for resolv-
ing any lower-court split. A good vehicle would be one 
in which the constitutional claim was clearly raised, 
briefed, ruled on below, and in dispute between the 
parties – thereby giving this Court something to re-
view. Here, however, the issue was never clearly 
raised, was not ruled on, and is not now in dispute 
between the parties. 
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II. This atypical case is not a good vehicle for 
setting a benchmark precedent on what 
constitutes “harmful material to a minor.” 

 Butt also suggests that further review is war-
ranted to create a “benchmark ruling” about the scope 
of the First Amendment’s protections for images that 
are distributed to minors. Pet. at 22-31. Of course, 
that reasoning would apply to virtually any decision 
affirming a conviction under a child-obscenity statute, 
at least where the defendant had a colorable argu-
ment that the images in question were not obscene. 
There is no pressing need for this Court to review this 
particular conviction, particularly given the atypical 
nature of the images in question. 

 In Kois v. Wisconsin, 408 U.S. 229, 231 (1972), 
this Court recognized that when a First Amendment 
claim is at issue, a “reviewing court must, of necessi-
ty, look at the context of the material, as well as its 
content.” But the context and content at issue here 
are decidedly atypical. This is not a case where the 
State has criminalized the distribution of a mass-
produced image that was intended for public con-
sumption. Nor is this a case where the kind of image 
at issue fits easily within any known category (such 
as “hard-core” or “soft-core” pornography) that appeals 
to any known group. Rather, this is a case where the 
State of Utah has punished a single person for mailing 
two hand-drawn naked pictures of himself – with sex-
ual overtones – from jail to his five-year-old daughter. 
With the possible exception of Butt’s wife, there is no 
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indication that Butt intended for anyone else to ever 
see these drawings. 

 Thus, Butt’s conviction will have no chilling effect 
on the public. It will not prevent any company from 
publishing any magazine. It will not prevent any 
internet site from displaying its pictures. It will not 
cause any store to stop stocking any periodical or 
book. Instead, the criminalization of these unique, 
highly contextual images will likely affect Butt, his 
family, and no one else. 

 In short, a good vehicle for setting a benchmark 
precedent about the government’s power to regulate 
the distribution of images to minors would be one in 
which the image at issue resembles another image 
that would likely reach another minor. Here, how-
ever, it is highly unlikely that there will be many 
other prison inmates who would be similarly inclined 
to send naked, sexual-overtone-laden self-portraits of 
themselves through the prison mail system to their 
very young daughters. Because of this, a First Amend-
ment analysis of these drawings would be easily 
distinguishable by future cases based on this case’s 
highly unusual facts. It therefore would not create a 
useful “benchmark precedent” at all.1 

 
 1 As noted, Butt denies that these drawings had any sexual 
overtones, and his support for this assertion is his own self-
serving testimony at trial. But as discussed above, the jury 
rejected Butt’s claims at trial – and with good reason. Butt’s first 
drawing contained his own handwritten acknowledgment that it 
was intended to be a drawing of his “weiner,” not the educational 

(Continued on following page) 
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CONCLUSION 

 For the above reasons, this case does not present 
any compelling issue and does not warrant further 
review. 
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caveman explanation he later put forward. Indeed, Butt himself 
viewed this as inappropriate, as evidenced by his calling his 
daughter’s alleged request “scary.” And in his second drawing, 
Butt outright stated that he was depicting “what it will look 
like” when he “bite[s]” her buttocks. Under these facts, it was 
reasonable for the jury to find that these drawings would be 
harmful to a five year old, and it was likewise reasonable for the 
Utah Supreme Court to conclude that these drawings satisfied 
the terms of the Utah statute – the only claim that Butt clearly 
articulated below. 


