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REPLY BRIEF FOR PETITIONER 
      In Jenkins v. Georgia, 418 U.S. 153, 159–61 

(1974), this Court concluded that appellate courts 
must review jury verdicts of obscenity independently, 
rather than deferentially. Bose Corp. v. Consumers 
Union of United States, Inc., 466 U.S. 485, 508 
(1984), reaffirmed this conclusion. Yet lower courts 
are split at least 11–4–1 on whether to apply such 
independent review in obscenity cases. Most courts 
faithfully follow Jenkins, but several do not. Petn. 8–
22. The state does not deny that this split exists. 

Petitioner repeatedly cited Jenkins in arguing 
that his drawings did not satisfy the “prurient inter-
est” prong of the Miller/Ginsberg obscenity-for-
minors test, and that the Utah Supreme Court 
should review the matter without deferring to the ju-
ry. Yet the court nonetheless deferred to the jury, ra-
ther than conducting the requisite independent re-
view.  

Had independent review taken place, petitioner’s 
conviction would likely have been reversed. See Petn. 
19–20. This case is thus a good vehicle for resolving 
the deep split mentioned above. And the case is also 
a good vehicle for setting a helpful benchmark prece-
dent to guide judges, prosecutors, and citizens in de-
ciding what speech qualifies as obscene for minors. 

I. Petitioner Repeatedly Asked the Court Be-
low to Decide Itself Whether His Drawings 
Were Constitutionally Unprotected, and 
Not to Defer to the Jury’s Conclusion 
Jenkins, 418 U.S. at 159–61, held that appellate 

courts must review jury verdicts of obscenity inde-
pendently, rather than deferentially. This Court has 
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regularly cited Jenkins as a leading precedent for 
this proposition. See, e.g., Bose, 466 U.S. at 507; 
Harte-Hanks Communications, Inc. v. Connaughton, 
491 U.S. 657, 685 n.33 (1989); In re Primus, 436 U.S. 
412, 434 (1978). Most lower court decisions requiring 
independent appellate review in obscenity cases sim-
ilarly cited Jenkins as authority. See Petn. 10–11.  

Petitioner likewise relied on this passage from 
Jenkins, and asked the court below not to defer to 
the jury’s finding of obscenity: 

In Jenkins v. Georgia, the United States Su-
preme Court stated that, “[e]ven though 
questions of appeal to the ‘prurient interest’ 
or of patent offensiveness are ‘essentially 
questions of fact,’ it would be a serious mis-
reading of [Miller] to conclude that juries 
have unbridled discretion in determining 
what is ‘patently offensive.’”  

Opening Br. of Appellant 26–27. (This brief was first 
filed with the Utah Court of Appeals, but was later 
transferred with the rest of the case to the Utah Su-
preme Court. UTAH R. APP. P. 43(b)(2); Petn. 1.)  

After describing the drawings, petitioner cited a 
case stating that “mere nudity or simple reference to 
or discussion of sex does not, as a matter of law, ap-
peal to the prurient interest.” Opening Br. of Appel-
lant 27 (quoting City of St. George v. Turner, 860 
P.2d 929, 934 (Utah 1993)) (emphasis added). Inde-
pendent appellate review constitutes review “as a 
matter of law” of whether speech satisfies the rele-
vant First Amendment test. Bose, 466 U.S. at 513 
(concluding, in independently reviewing whether de-
fendant’s speech was libelous, that “[w]e may accept 
all of the purely factual findings of the District Court 
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and nevertheless hold as a matter of law that the 
record does not contain clear and convincing evi-
dence [of actual malice]”) (emphasis added); Harte-
Hanks Communications, 491 U.S. at 685 (likewise 
concluding, in conducting independent review, that 
“[t]he question whether the evidence in the record in 
a defamation case is sufficient to support a finding of 
actual malice is a question of law [citing Bose]”) (em-
phasis added); Peel v. Attorney Reg. & Discip. 
Comm’n of Illinois, 496 U.S. 91, 108 (1990) (plurality 
opinion) (“Whether the inherent character of a 
statement places it beyond the protection of the First 
Amendment is a question of law over which Members 
of this Court should exercise de novo review. Cf. 
[Bose].”) (first emphasis added). 

Petitioner then again appealed to Jenkins’ rejec-
tion of deference to the jury’s obscenity determina-
tion: 

While this Court will surely recognize the ju-
ry impliedly determined the Letters appeal to 
the prurient interest by its Verdict, the jury 
did not have unbridled discretion in deter-
mining what is patently offensive. Jenkins at 
160. 

Opening Br. of Appellant 28–29. And petitioner then 
argued why the convictions did not survive inde-
pendent review, again citing Jenkins: 

The Letters were not such that they depicted 
a “shameful or morbid interest in nudity, sex 
or excretion,” or were “utterly without re-
deeming social value” or went “beyond cus-
tomary limits of candor in describing or rep-
resenting such matters.” Jenkins, supra, 418 
U.S. at 154-155. Thus, the Letters do not 
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meet the United States Supreme Court’s ac-
cepted definition of appealing to the “pruri-
ent interests.” 

Id. at 29.  
Moreover, the standard of review section in peti-

tioner’s brief called for de novo review (what Utah 
courts call “correction-of-error” review, Kimball v. 
Kimball, 217 P.3d 733, 741 (Utah. Ct. App. 2009)). 
Opening Br. of Appellant 1–2. The state is thus mis-
taken in alleging that petitioner “has not previously 
made” the argument for applying independent re-
view. BIO 5. 

II. Petitioner Repeatedly Relied on the First 
Amendment by Citing This Court’s First 
Amendment Precedents 
The state also argues that petitioner’s “claim be-

low was not a constitutional one,” but was rather 
purely focused on “state-law statutory construction.” 
BIO 8. Yet petitioner repeatedly appealed to the 
First Amendment by citing this Court’s First 
Amendment precedents as federal constraints on 
state law, not just as guides to statutory interpreta-
tion.  

As this Court recently noted in deciding that a 
federal claim was “properly presented to” a state 
court, “[a] litigant wishing to raise a federal issue 
can easily indicate the federal law basis for his claim 
in a state-court petition or brief . . . by citing in con-
junction with the claim the federal source of law on 
which he relies or a case deciding such a claim on 
federal grounds . . . .” Nitro-Lift Technologies, LLC v. 
Howard, 568 U.S. __, slip op. at 3 (2012) (per curiam) 
(emphasis in original, internal quotation marks 
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omitted). Petitioner amply complied with this re-
quirement. 

For example, petitioner expressly cited Miller v. 
California, 413 U.S. 15 (1973), as defining the consti-
tutional rule for “whether a work or expression may 
be subject to state regulation.” Opening Br. of Appel-
lant 25. Though the state notes that petitioner ar-
gued “that, ‘as a matter of Utah law,’ the evidence 
was insufficient to support his convictions,” BIO 3 
(quoting Opening Br. of Appellant 29), that clause in 
petitioner’s brief was followed by the sentence, “Ad-
ditionally, the United States Supreme Court has all 
but guaranteed that no defendant will be subjected 
to prosecution for the exposure of obscene or harmful 
materials unless they depict or describe patently of-
fensive ‘hard core’ sexual conduct. Miller, supra.” 
Opening Br. of Appellant 29. Any such guarantee is a 
matter of First Amendment law, not just of statutory 
construction. And petitioner summarized his argu-
ment by saying, “[t]he Letters did not meet either the 
state or federal courts’ definitions of ‘prurient inter-
est.’” Id. at 30 (emphasis added). Petitioner was thus 
relying on both state law and federal constitutional 
constraints. 

Petitioner continued to make First Amendment 
arguments in the next section, for instance, 

Miller made plain that “no one will be subject 
to prosecution for the sale or exposure of ob-
scene materials unless these materials depict 
or describe patently offensive ‘hard core’ sex-
ual conduct.” Jenkins, supra, at 160 citing 
Miller at 27. 

Id. at 31. And even when petitioner cited Utah cases, 
he largely cited passages that discuss First Amend-
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ment law. Id. at 26–28 (citing passages from City of 
St. George, 860 P.2d at 934, and State v. Burke, 675 
P.2d 1198, 1199–1200 (Utah 1984) (per curiam), that 
applied this Court’s First Amendment precedents). 

Petitioner’s reply brief likewise made federal 
constitutional arguments using First Amendment 
precedents, arguing that “Miller remains the prece-
dent in this matter,” “the State is incorrect in its re-
liance upon Ginsberg,” and “[o]bscenity will not be 
prosecuted unless it is patently offensive ‘hard core’ 
sexual conduct[,] Miller at 27,” as well as relying on 
passages from City of St. George that discussed First 
Amendment constraints on obscenity law. Reply Br. 
of Appellant 10–11, 13. Petitioner’s supplemental 
brief similarly relied on a First Amendment prece-
dent, Kois v. Wisconsin, 408 U.S. 229, 231 (1972) (per 
curiam). Supp. Br. of Appellant 6–7. Petitioner’s in-
vocation of the Jenkins First Amendment independ-
ent appellate review rule thus came in an argument 
that repeatedly relied on the First Amendment. 

III. Petitioner Properly Raised His Independ-
ent Review Argument Together with His 
Sufficiency-of-the-Evidence Argument 
As the brief in opposition notes, BIO 8, petition-

er’s First Amendment arguments were made in sec-
tions that more broadly argued that there was insuf-
ficient evidence to support his conviction. But peti-
tioner was convicted under a statute that tracks the 
language of Ginsberg and Miller. Petn. 4–6. Petition-
er’s sufficiency-of-the-evidence and First Amendment 
arguments were closely linked because the analyses 
supporting those arguments were closely linked. 

Indeed, the point of independent appellate re-
view is to guide “sufficiency of the evidence” chal-
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lenges. Independent review in First Amendment cas-
es involves judges “independently decid[ing] whether 
the evidence in the record is sufficient to cross the 
constitutional threshold.” Bose, 466 U.S. at 511 (em-
phasis added).  

Likewise, in Harte-Hanks Communications, this 
Court cited Bose for the proposition that “[t]he ques-
tion whether the evidence in the record in a defama-
tion case is sufficient to support a finding of actual 
malice is a question of law” to be reviewed inde-
pendently, and then cited Jenkins as illustrating this 
rule in obscenity cases. 491 U.S. at 685 & n.33 (em-
phasis added). In New York Times Co. v. Sullivan, 
376 U.S. 254 (1964), a case applying independent re-
view, id. at 285, the Court concluded that “the evi-
dence” was “constitutionally insufficient” to support 
the verdict, id. at 288, 292. And lower courts similar-
ly note that independent review is a means of re-
viewing sufficiency of the evidence in cases raising 
First Amendment questions.1  

The state repeatedly states, BIO 3, 4, 8–9, that 
petitioner never argued that the Utah obscenity-for-
minors statute was unconstitutional. But petitioner 
has been making an as-applied First Amendment 
challenge, not a facial challenge to the statute. As-
                                            
1 See, e.g., Flynt v. State, 264 S.E.2d 669, 679 (Ga. Ct. App. 
1980) (“Appellant contests the sufficiency of the evidence * * * . 
In accordance with [a precedent that relied on Jenkins], we 
have made an independent appellate review of the material to 
decide the constitutional fact of obscenity.”); People v. Lindberg, 
190 P.3d 664, 692 (Cal. 2008) (“[W]hen a plausible First Amend-
ment defense is raised, a reviewing court should independently 
review the entire record in determining the sufficiency of evi-
dence supporting a juvenile court’s finding that the minor made 
a criminal threat within the meaning of section 422 * * *.”). 
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applied challenges are precisely where independent 
appellate review is required. 

The state also argues that, “the State noted in its 
responsive brief that it did not understand Butt to be 
raising a separate First Amendment challenge. Br. of 
Appellee at 38 n.8. Butt did not contest this, either in 
his reply brief or at oral argument * * *.” BIO 8. But 
the state’s footnote 8 simply noted that petitioner 
“has not argued that § 76-10-1201 is unconstitutional 
on grounds of overbreadth or vagueness.” Petitioner 
did not contest this because he was making an as-
applied challenge, not a facial overbreadth or vague-
ness challenge. 

Likewise, the state argues that, “the state court 
expressly noted that if a constitutional claim has 
been raised, it would not have been similarly bound 
[to defer to the jury]. See Butt, 2012 UT 34, ¶¶ 32–
34.” BIO 13. But the relevant portion of those para-
graphs said, “Defendant has not presented a viable 
argument that the statute under which he was con-
victed exceeds the bounds set by the Constitution, 
and we therefore do not define those parameters to-
day.” Petn. App. 22a (emphasis added). Again, the 
court simply noted that petitioner had not facially 
challenged the statute. But petitioner had indeed 
raised an as-applied challenge. 

IV. The Court Below Deferred to the Jury, Ra-
ther Than Conducting the Independent Re-
view Required by Jenkins 
Despite petitioner’s reliance on Jenkins, the 

court below engaged in “highly deferential” review of 
the jury finding of obscenity-for-minors. Petn. 15–17 
(laying out several such statements by the court). 
This is so even though the court recognized that ob-
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scenity cases raise First Amendment issues, repeat-
edly citing Miller as well as State v. Taylor, 664 P.2d 
439 (Utah 1983), and State v. Burke, 675 P.2d at 
1200, which themselves heavily relied on Miller, 
Ginsberg, and other First Amendment precedents. 

The court did briefly refer to limits on jury dis-
cretion, Petn. App. 21a. But this reference is followed 
by the statement that “[d]efendant has not presented 
a viable argument that the statute under which he 
was convicted exceeds the bounds set by the Consti-
tution.” Id. at 22a (emphasis added). As noted above, 
the court was thus discussing the need for the statute 
to constrain the jury’s discretion, not appellate 
courts’ duty to independently review the jury’s deci-
sion applying the statute. 

Moreover, a few paragraphs later, the court con-
cluded again that, “the assessment of whether the 
evidence is ‘harmful’ is a question for the jury” “act-
ing within its discretion.” Id. at 24a. And the court 
did defer to the jury’s discretion, rather than follow-
ing Jenkins and deciding itself whether the drawings 
appealed to a minor’s “prurient interest in sex.” Petn. 
16–17. 

As the state notes, in doing this the court did not 
apply City of St. George, 860 P.2d at 932. That 1993 
case stated that, “[i]f a trier of fact incorrectly applies 
obscenity standards and allows constitutionally pro-
tected speech to be punished, an appellate court has 
an obligation to correct the error.”  

Indeed, on the same page where petitioner ap-
pealed to the Jenkins independent review standard, 
petitioner cited City of St. George for the proposition 
that “simple reference to or discussion of sex does 
not, as a matter of law, appeal to the prurient inter-
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est.” Opening Br. of Appellant 27 (emphasis added) 
(citing 860 P.2d at 934); see also Reply Br. of Appel-
lant 10 (emphasis added) (quoting the same pas-
sage). This request that the court evaluate whether 
the “prurient interest” element was satisfied “as a 
matter of law” fits well with petitioner’s request for 
independent review under Jenkins. See supra p. 2. 

It is not clear why the court below changed 
course from City of St. George to this case. But it is 
clear that the court declined petitioner’s request for 
First Amendment independent appellate review un-
der Jenkins.  

In this, the court sided with the minority in the 
11–4–1 lower court split. Petn. 8–22. This case is 
thus a good vehicle for resolving this split—a split 
that would exist even if eventually the court below 
reversed course again.  

V. Besides Resolving the Split, Reviewing this 
Case Would Also Set a Valuable Benchmark 
for Future Courts 
As the petition for certiorari argues, Petn. 22–31, 

even setting aside the value of resolving the split, re-
viewing the decision below would helpfully clarify 
the Ginsberg/Miller test for lower courts, prosecu-
tors, and citizens.  

First, such review could reinforce the principle 
that, speech is obscene for minors only if it appeals to 
the “prurient”—i.e., “shameful or morbid”—“interest 
in sex of minors.” Petn. 17. This would provide valu-
able guidance even outside parent-child speech. 

The “obscenity for minors” doctrine is often re-
ferred to, including in Utah law and in Ginsberg, as 
the “harmful to minors” doctrine. Petn. 4. This 
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phrase is a legal term of art that refers only to 
speech that satisfies the Ginsberg/Miller test, includ-
ing the requirement that the speech appeal to the 
“prurient interest in sex of minors.” But there is 
danger that prosecutors, judges, and jurors will 
simply decide whether they think speech is “harmful 
to minors” in the lay sense of the phrase, rather than 
focusing on the constitutionally required elements of 
the offense. (This Court has remarked on a similar 
phenomenon in libel law: the tendency of jurors and 
even trial judges to confuse “actual malice” as a First 
Amendment term of art with “malice” in the lay 
sense. See, e.g., Harte-Hanks Communications, 491 
U.S. at 666 n.7; Masson v. New Yorker Magazine, 
Inc., 501 U.S. 496, 510–11 (1991); Greenbelt Co-op. 
Pub. Ass’n v. Bresler, 398 U.S. 6, 10 (1970).) 

Indeed, the Utah Attorney General seems to 
have fallen into this error. The BIO argues that peti-
tioner’s drawings were constitutionally unprotected, 
BIO 15–16 n.1, but without explaining how they ap-
pealed to the child’s “shameful or morbid” “interest 
in sex.” Instead, the state simply says that “it was 
reasonable for the jury to find that these drawings 
would be harmful to a five year old,” id.—seemingly 
referring to the state’s understanding of what is 
“harmful” in the lay sense. The jury’s decision in this 
case might be explicable by a similar confusion. 

A precedent applying the Ginsberg/Miller doc-
trine could help clear up this confusion. Such bench-
mark precedents, including Jenkins itself, have 
proved valuable for other First Amendment doc-
trines, such as obscenity for adults, libel, incitement, 
and commercial speech. See Petn. 22–23. A similar 
precedent is needed for the obscene-for-minors doc-
trine. 
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Second, reviewing this case can set a benchmark 
precedent for communications within families. Dif-
ferent families have different views about what is 
appropriate to show their children, including differ-
ent judgments about nudity and about humor that 
mentions private parts. 

And law enforcement will sometimes see parent-
child communications. The parent may be in jail. 
There might be a bitter divorce, in which one parent 
complains about the other parent’s communications 
to the child. The police might search a parent’s or 
child’s computer for some other reason, and find an 
allegedly obscene-for-minors e-mail. Or a drawing 
might accidentally fall into a third party’s hands. 

Parents thus deserve to have some benchmark 
for what communications to their children are consti-
tutionally protected. And prosecutors and judges can 
benefit from such a benchmark, too. 

CONCLUSION 
For these reasons, the petition for a writ of certi-

orari should be granted. 
Respectfully submitted. 

 EUGENE VOLOKH 
Counsel of Record 
Professor of Law 
UCLA School of Law 
405 Hilgard Ave. 
Los Angeles, CA 90095 
(310) 206-3926 
volokh@law.ucla.edu 
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