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QUESTION PRESENTED 
In Strickland v. Washington, 466 U.S. 668, 687, 

697 (1984), this Court established the now familiar 
two-part test for adjudicating an ineffective-assistance-
of-counsel claim and advised the lower courts that 
“there is no reason” for a state court “to address both 
components of the inquiry if the defendant makes an 
insufficient showing on one.” But, two decades later, 
this Court held that a state court’s failure to address 
both parts of the Strickland test would result in de 
novo, rather than deferential, review of the unreasoned 
sub-part under AEDPA, the Antiterrorism and Effec-
tive Death Penalty Act of 1996. Wiggins v. Smith, 539 
U.S. 510, 534 (2003). Most recently, this Court 
interpreted AEDPA’s plain language as requiring 
deference to a state-court adjudication of a “‘claim,’ not 
a component of one,” even if the state court provided no 
reasoning at all for its conclusion. Harrington v. 
Richter, 131 S. Ct. 770, 784 (2011). The recurring 
question presented by this Court’s conflicting state-
ments in this series of cases is: 

Whether a federal habeas court must grant 
AEDPA deference to both components of a state court’s 
merits adjudication of a defendant’s Strickland claim, 
when the state court addressed only one of the 
components in denying relief. 
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PARTIES TO THE PROCEEDING 
There are no parties to the proceedings other than 

those listed in the caption. The Petitioner is Hugh 
Wolfenbarger, Warden of a Michigan correctional 
facility. The Respondent is Demetrius Foster, an 
inmate. 
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OPINIONS BELOW 
The opinion of the Sixth Circuit Court of Appeals, 

App. 1a–14a, is reported at 687 F.3d 702 (6th Cir. 
2012). The opinion of the United States District Court, 
App. 16a–22a, is not reported but is available at 2010 
WL 3341534 (E.D. Mich. Aug. 24, 2010). The 
Magistrate Judge’s Report and Recommendation to the 
District Judge, App. 23a–44a, is not reported but is 
available at 2009 WL 6700315 (E.D. Mich., March 3, 
2009). The opinion of the Michigan Court of Appeals, 
App. 50a–66a, is not reported but is available at 2003 
WL 1558238 (Mich. App. March 25, 2003). 

JURISDICTION 
The Sixth Circuit Court of Appeals’ judgment was 

entered on July 20, 2012. App. 15a. The Sixth Circuit 
denied Petitioner’s motion to stay its mandate on 
August 15, 2012. App. 71a–75a. Petitioner invokes this 
Court’s jurisdiction under 28 U.S.C. § 1254(1). 
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CONSTITUTIONAL AND STATUTORY 
PROVISIONS INVOLVED 

The Counsel Clause of the Sixth Amendment to the 
United States Constitution provides: 

In all criminal prosecutions, the accused shall 
 . . . have the assistance of counsel for his 
defense. 

Section 2254 of the Antiterrorism and Effective 
Death Penalty Act of 1996, Pub. L. 104–132, 104, 110 
Stat. 1214, 1219 (codified at 28 U.S.C. § 2241 et seq.), 
provides in pertinent part: 

(d) An application for a writ of habeas corpus 
on behalf of a person in custody pursuant to 
the judgment of a State court shall not be 
granted with respect to any claim that was 
adjudicated on the merits in State court 
proceedings unless the adjudication of the 
claim 

(1) resulted in a decision that was contrary to, 
or involved an unreasonable application of, 
clearly established Federal law, as determined 
by the Supreme Court of the United States; or 

(2) resulted in a decision that was based on an 
unreasonable determination of the facts in 
light of the evidence presented in the State 
court proceeding. 
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INTRODUCTION 
This case involves several conflicting opinions of 

the Court concerning the proper deference given to 
state-court decisions under § 2254(d) of AEDPA, the 
Antiterrorism and Effective Death Penalty Act of 1996. 
The question presented is whether a federal habeas 
court must defer to both components of a state court’s 
merits adjudication of a defendant’s Strickland 
ineffective-assistance-of-counsel claim, when the state 
court addressed only one of the components in denying 
relief. 

The State of Michigan respectfully submits that 
the answer to that question is yes. As this Court 
recently affirmed, “§ 2254(d) applies when a ‘claim,’ not 
a component of one, has been adjudicated.” Harrington 
v. Richter, 131 S. Ct. 770, 784 (2011). Accordingly, a 
state-court decision is entitled to AEDPA deference 
even when “unaccompanied by an explanation.” Id.; 
accord Premo v. Moore, 131 S. Ct. 733, 740 (2011). The 
fact that a state court provided an explanation with 
respect to one—but not all—of a claim’s components 
makes no difference under § 2254(d)’s broad, claim-
based approach to habeas deference. 

The confusion flows from this Court’s earlier, 
contrary statements that a state court’s failure to 
address both components of the Strickland ineffective-
assistance test will result in de novo, rather than 
deferential, review of the unreasoned component under 
AEDPA. Wiggins v. Smith, 539 U.S. 510, 534 (2003); 
Rompilla v. Beard, 545 U.S. 374, 390 (2005); Porter v. 
McCollum, 130 S. Ct. 447, 452 (2009) (per curiam). The 
Sixth, Seventh, and Eleventh Circuits have all 
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acknowledged the conflict but have declined to hold 
that Harrington silently overruled Wiggins. E.g., 
Rayner v. Mills, 685 F.3d 631, 638–39 (6th Cir. 2012) 
(“[w]e certainly cannot assume that the Court [in 
Harrington] overruled sub silentio its holding in 
Wiggins”). The Third, Fifth, and Ninth Circuits have 
continued to follow Wiggins without analyzing the 
Court’s more recent holding in Harrington at all. What 
these decisions make clear is that the courts of appeal 
are unwilling to act until this Court provides more 
explicit instruction about AEDPA deference in the 
context of Strickland claims. This case presents an 
ideal vehicle to do so, because the state court analyzed 
only the performance component of the Strickland 
analysis, and the outcome turns on the standard of 
review applicable to the prejudice component, which 
the state court did not expressly address. 

The practical result of these conflicting precedents 
is that federal courts are granting less deference to a 
partially reasoned state-court decision than a decision 
with no reasoning at all. Such a result turns AEDPA 
on its head and forces states to spend considerable 
resources conducting new trials for defendants based 
on claims that Congress intended to bar when enacting 
AEDPA. Because only this Court is in a position to 
resolve the conflict within its own precedents, the 
petition for certiorari should be granted and the Sixth 
Circuit’s habeas ruling reversed. 
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STATEMENT OF THE CASE 

A. AEDPA deference 
Few federal laws have so vexed the federal courts 

as § 2254(d) of AEDPA. In just the past 12 years, this 
Court has granted certiorari in 94 AEDPA cases. 
Forty-six of those cases, like the present dispute, 
involved “questions of federal court deference to deci-
sions of state courts.” Garrus v. Secretary of Pennsyl-
vania Dep’t of Corrections, __ F.3d __, 2012 WL 
4215922, at *14 (3d Cir. May 30, 2012) (Hardiman, J., 
dissenting) (en banc) (citations omitted). This Court 
reversed 34 of those 46 cases (74%) “because the court 
of appeals failed to afford sufficient deference to the 
state court.” Id. (citations omitted). And 22 of those 
reversals were unanimous. Id. (citations omitted). 

Section 2254(d)’s text creates an extraordinarily 
deferential standard for habeas review, a deference 
that applies to a habeas “claim,” rather than a 
component of a claim: 

An application for a writ of habeas corpus on 
behalf of a person in custody pursuant to the 
judgment of a State court shall not be granted 
with respect to any claim that was adjudicated 
on the merits in State court proceedings unless 
the adjudication of the claim 

(1) resulted in a decision that was con-
trary to, or involved an unreasonable 
application of, clearly established 
Federal law, as determined by the 
Supreme Court of the United States; or 
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(2) resulted in a decision that was 
based on an unreasonable 
determination of the facts in light of 
the evidence presented in the State 
court proceeding. 

28 U.S.C. § 2254(d) (emphasis added); accord 
Harrington, 131 S. Ct. at 784 (“§ 2254(d) applies when 
a ‘claim,’ not a component of one, has been 
adjudicated.”); Premo, 131 S. Ct. at 740. 

B. The murder 
Respondent Demetrius Foster shot and killed 

Bobby Morris during the early morning hours of 
November 17, 1998, as a result of an earlier encounter 
involving Morris’s former girlfriend, Monique Brassell. 
Morris and Brassell lived together for several years 
with their children, but they separated shortly before 
the murder. 

On November 16, at approximately 11:00 p.m., 
Foster and two others visited Brassell’s home. 
Although Brassell and Foster had not previously met, 
they had sex. Morris arrived at Brassell’s home around 
2:00 a.m., along with three friends. Morris saw a truck 
outside the house and began banging on Brassell’s 
door. Brassell opened the door, and Morris pushed past 
her and went into the house, searching for the man he 
believed was with Brassell. Morris discovered Foster, 
grew angry, and ordered Foster to leave immediately. 
Morris then attacked Brassell while threatening to kill 
her, left the house, and smashed the windshield of 
Foster’s truck with a sledgehammer. After Foster left, 
Brassell called the police, who were dispatched to her 
home around 2:15 a.m. and left around 2:30 a.m. 
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While the police were at Brassell’s house, Foster 
went outside and noticed that Morris had smashed his 
windshield. When Foster came back into the house, he 
was enraged, and Brassell tried to calm him down by 
volunteering to pay for the damage to his truck. With 
Foster still in the room, Brassell gave police the 
address where Morris lived. Shortly after the police 
left, so did Foster. He was wearing a green jacket. 

After a series of stops that included a search for a 
gun, Morris and his three friends went back to Morris’ 
home. As Morris got out of the car, one of his friends 
saw Foster approach and shoot Morris at least seven 
times at point-blank range. The other two friends could 
not positively identify Foster as the murderer, but they 
testified that the shooter wore a green jacket. Morris 
died from the gunshot wounds. 

C. State-court proceedings 
A jury convicted Foster of second-degree murder. 

On direct appeal, Foster argued that his attorney had 
been ineffective. The Michigan Court of Appeals 
granted remand but limited the remand’s scope to an 
evidentiary hearing related to the effectiveness of 
Foster’s counsel. App. 68a–69a.  

On February 22, 2002, the trial court held the 
evidentiary hearing and received testimony from 
alleged alibi witness Arthur Daniels and defense 
counsel Wright Blake. Blake testified that he spoke to 
Daniels by telephone before trial and decided not to use 
him as an alibi witness because his proposed testimony 
was vague and lacked important details. The trial 
court nonetheless granted Foster a new trial sua 
sponte, ruling that it was ineffective to not present an 
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available alibi defense, and surmising that there would 
have been a different outcome had Daniels been called. 

The Michigan Court of Appeals vacated the trial 
court’s order because the trial court lacked jurisdiction 
to decide that Foster received ineffective assistance or 
to order a new trial. App. 67a. After receiving supple-
mental briefs addressing the alibi evidence, the 
Michigan Court of Appeal rejected Foster’s claim of 
ineffective assistance of counsel and affirmed Foster’s 
conviction. Specifically, the court concluded that Foster 
failed to overcome the presumption that counsel was 
engaged in sound trial strategy in electing not to call 
Daniels as an alibi witness. The court emphasized that 
defense counsel had interviewed Daniels and found his 
recitation of events to be weak, vague, and lacking 
necessary details to be convincing. The Court of 
Appeals did not expressly address prejudice. App. 63a–
65a. The Michigan Supreme denied leave to appeal. 
App. 49a. And the state courts also rejected Foster’s 
request for collateral relief. App. 47a–48a, 46a, 45a. 

D. District Court proceedings 
Foster filed a petition for federal habeas relief 

claiming that his trial counsel was ineffective for not 
calling Daniels as an alibi witness. The Magistrate 
Judge recommended that the District Court deny relief 
because trial counsel reasonably investigated the alibi 
defense information; his strategic choice not to present 
the witness was virtually unchallengeable; and Foster 
suffered no prejudice because there was no reasonable 
probability that the result at trial would have been 
different had the alibi witness testified. App. 28a–38a.  
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The District Court accepted the recommendation 
but only on the prejudice component of the ineffective-
assistance claim. The District Court believed that 
Foster’s trial counsel investigated insufficiently the 
alibi defense, but the court ultimately concluded that 
counsel’s ineffectiveness did not prejudice Foster. 
When weighed against the substantial trial evidence of 
Foster’s guilt, there was no reasonable probability that 
presenting the alibi defense would have yielded a 
different outcome. App. 17a–19a. 

E. Sixth Circuit ruling 
A Sixth Circuit panel held that Foster’s trial 

counsel was ineffective and concluded that the 
Michigan Court of Appeals was objectively 
unreasonable in reaching the contrary conclusion. App. 
8a–12a. Turning to Strickland’s prejudice component, 
the panel noted that the Michigan Court of Appeals did 
not discuss prejudice. Rather than relying on 
Harrington and granting deference to the state-court 
resolution of the Strickland “claim” as a whole, the 
panel followed Rayner v. Mills, 685 F.3d 631, 636–39 
(6th Cir. 2012), and reviewed the prejudice component 
de novo rather than under AEDPA deference. App. 12a. 

In Rayner, the Sixth Circuit held that Harrington 
did not disturb Wiggins because Harrington did not 
address a scenario where a state-court decision 
discussed only one Strickland component, like Wiggins. 
The Sixth Circuit panel here did not explain how it 
could provide a different level of deference component-
by-component when Harrington held expressly that 
AEDPA deference is a claim-by-claim proposition.  
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Applying de novo review, the panel concluded that 
Foster was prejudiced by his trial counsel’s failure to 
investigate and raise an alibi defense, and it granted 
Foster a conditional writ of habeas corpus, some 12 
years after his conviction. App. 12a–14a. 

REASONS FOR GRANTING THE PETITION 

I. Certiorari should be granted to resolve the 
conflict between this Court’s decisions in 
Harrington and Wiggins.  

A. Harrington correctly held that AEDPA 
deference applies to a state court order 
resolving a habeas “claim,” rather than “a 
component of a claim.” 

AEDPA imposes only one prerequisite to obtaining 
deferential review: that a “claim” “was adjudicated on 
the merits in State court proceedings.” 28 U.S.C. 
§ 2254(d). Harrington recognized that the statutory 
text does not require a statement of reasons; even an 
unexplained opinion is sufficient. 131 S. Ct. at 784. 
“This is so whether or not the state court reveals which 
of the elements in a multipart claim it found 
insufficient, for § 2254(d) applies when a ‘claim,’ not a 
component of one, has been adjudicated.” Id. 

This Court applied Harrington in another case 
issued the same day, Premo v. Moore, 131 S. Ct. 733 
(2011). In Premo, a state court rejected a Strickland 
claim that trial counsel was ineffective for failing to 
move to suppress a confession. “The state court did not 
specify whether this was because there was no 
deficient performance under Strickland or because 
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Moore suffered no Strickland prejudice, or both.” Id. at 
740. 

The state court’s failure to provide an explication of 
its decision made no difference under AEDPA. “To 
overcome the limitation imposed by § 2254(d), the 
Court of Appeals had to conclude that both findings 
would have involved an unreasonable application of 
clearly established federal law.” Id. (emphasis added). 
This Court reversed the court of appeals’ habeas grant, 
concluding that the unreasoned state-court decision 
“was not an unreasonable application of either part of 
the Strickland rule.” Id. (emphasis added). 

In sum, Harrington and Premo require AEDPA 
deference to a Strickland claim, regardless of whether 
a state court explained its reasoning on only one (or 
none) of the Strickland components. The problem is 
that the circuits continue to apply the Wiggins rule 
despite this Court’s holding in Harrington. 

B. Harrington’s holding cannot be recon-
ciled with the Court’s decision in Wiggins. 

Pre-Harrington, in the Wiggins line of cases, this 
Court instructed lower courts to apply de novo review 
when a state-court decision fails to set forth its 
reasoning with respect to one of the two Strickland 
components. Wiggins, 539 U.S. at 534. Several courts 
of appeal have recognized the inherent conflict between 
Harrington and Wiggins. E.g., McBride v. 
Superintendent, SCI Houtzdale, 687 F.3d 92, 100 n.10 
(3d Cir. 2012) (“We are thus spared the need to delve 
into the complicated question of what effect, if any, the 
Supreme Courts recent decision in Harrington v. 
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Richter, 131 S. Ct. 770, has had on the teachings from 
Wiggins”); Childers v. Floyd, 642 F.3d 953, 969 n.18 
(11th Cir. 2011) (en banc) (suggesting in dicta that 
Harrington “may” have overruled Wiggins’ progeny, 
Rompilla). 

Nonetheless, the courts of appeal have been 
understandably reluctant to say that Harrington 
overruled the Wiggins rule sub silentio. Each court that 
has addressed the question expressly has decided that 
the Wiggins principle remains intact. Rayner, 685 F.3d 
at 639 n.6;1 Ferrell v. Hall, 640 F.3d 1199, 1224–27 
(11th Cir. 2011); Johnson v. Secretary, DOC, 643 F.3d 
907, 930 n.9 (11th Cir. 2011); Sussman v. Jenkins, 642 
F.3d 532, 534 (7th Cir. 2011) (one-judge order denying 
motion to stay). And several additional courts have 
followed the Wiggins rule without noting the tension 
between Wiggins and Harrington. Gonzales v. Thaler, 
468 F. App’x 404, 407 (5th Cir. 2012); Jackson v. Kelly, 
650 F.3d 477, 485 (4th Cir. 2011); Miles v. Ryan, 2012 
WL 3641740, at *10 (9th Cir. Aug. 27, 2012); Hooks v. 
Workman, 2012 WL 3140916, at *29 (10th Cir. Aug. 3, 
2012). 

Those courts that have addressed the issue head on 
have attempted to reconcile this Court’s opinions based 
on the fact that Harrington involved a state-court 
decision that did not explain its analysis on either 
Strickland component, whereas Wiggins involved a 
state-court decision that set forth its analysis on one 
but not the other component of the Strickland analysis: 

                                            
1 The Sixth Circuit followed Rayner in the instant case and in 
Daniel v. Curtin, 2012 WL 3667993 (6th Cir. Aug. 28, 2012), and 
Williams v. Lafler, 2012 WL 3326301 (6th Cir. Aug. 14, 2012). 
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A summary holding rejecting an ineffective 
assistance claim necessarily reveals that the 
state court relied on at least one Strickland 
prong but gives no indication as to whether the 
holding was based on deficiency or prejudice or 
both. In such situations, it makes sense under 
Harrington for a habeas court to review both 
prongs pursuant to AEDPA to assure proper 
deference to the unspoken holding(s) actually 
relied upon by the state court. This contrasts 
with the situation in Wiggins in which the 
state court rendered a conclusion only on the 
deficiency prong. . . . It would be inappropriate 
to presume the state court not only had a 
finding in mind as to the unexplained prong 
but that this finding was against the 
petitioner. 

Rayner, 685 F.3d at 638. There are two fundamental 
problems with this reasoning. 

First, it is equally probable that a state court 
considered both Strickland components, decided both 
components against the defendant, but then chose to 
explain its analysis for only one Strickland component 
based on this Court’s advice in Strickland: “there is no 
reason for a court deciding an ineffective assistance 
claim . . . to address both components of the inquiry if 
the defendant makes an insufficient showing on one.” 
466 U.S. at 697. That advice is just as sound today as it 
was in 1984. A rule that requires state courts to 
expend resources articulating their rationale on both 
components of a Strickland claim in every case to 
obtain AEDPA deference is antithetical to AEDPA’s 
objectives of reducing delays in the execution of 
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sentences, promoting judicial efficiency, and conserving 
judicial resources. See Panetti v. Quarterman, 551 U.S. 
930, 945–46 (2007); Schriro v. Landrigan, 550 U.S. 
465, 474–75 (2007). Such a rule also interferes with 
state opinion-writing practices that properly “are 
influenced by considerations other than avoiding 
scrutiny by collateral attack in federal court.” 
Harrington, 131 S. Ct. at 784. 

Second, as Harrington made clear, § 2254(d) 
mandates deference to “claims,” not components. Even 
when a state court provides no reasoning at all with 
respect to a particular component, the state court’s 
rejection of the Strickland claim triggers AEDPA 
deference with respect to all of the claim’s components. 

Convicted defendants have effectively convinced six 
circuits to ignore Harrington and rewrite § 2254(d) so 
that AEDPA deference applies only when a state court 
provides a reasoned decision with respect to each 
component of a Strickland claim. But that is not how 
Congress drafted AEDPA’s plain text. Defendants may 
disagree with this Congressional policy choice, but it 
was a choice that Congress was free to make. 

In sum, this Court’s decisions in Harrington and 
Wiggins cannot be reconciled. Six circuits have been 
confronted with the conflict post-Harrington, and all 
six understandably declined to hold that Harrington 
overruled Wiggins sub silentio (three expressly, three 
without discussion). Only this Court can resolve the 
conflict between Harrington and Wiggins. 



15 

 

C. Significant adverse consequences are the 
natural result of allowing the Harrington/ 
Wiggins conflict to percolate further. 

Because Harrington said nothing explicit about 
Wiggins, it is highly unlikely that further percolation 
will prompt a circuit to create a conflict by holding that 
Wiggins is no longer good law. In addition, further 
percolation will have numerous adverse consequences.  

First, given the choice between providing detailed 
analysis with respect to every component of a multi-
component claim on the one hand, or providing no 
analysis at all on the other, state courts are likely to 
choose no explanation. Such a decision minimizes the 
use of state judicial resources while maximizing 
AEDPA deference on habeas review. There is no good 
reason for endorsing such a perverse incentive after 
Harrington.2 

Second, courts of appeal have recently begun citing 
Wiggins to avoid this Court’s holding in Cullen v. 
Pinholster, 131 S. Ct. 1388 (2011), that AEDPA forbids 
evidentiary hearings for claims that were adjudicated 
on their merits. In Toliver v. Pollard, 688 F.3d. 853, 
859 (7th Cir. 2012), the Seventh Circuit used Wiggins 
to circumvent Pinholster’s prohibition, reasoning that 
the state court’s failure to specifically address 
Strickland’s performance component meant there had 
been no adjudication on the merits of that component. 

                                            
2 The Michigan Court of Appeals opinion was decided March 25, 
2003, and Wiggins was decided on June 26, 2003. Thus, the 
Michigan Court of Appeals could not have known its decision 
would receive no AEDPA deference by addressing only one of the 
two Strickland components in its opinion. 
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Accordingly, the court remanded for an evidentiary 
hearing on performance. Accord Plummer v. Jackson, 
No. 09-2258, 2012 WL 3216779 (6th Cir. Aug. 8, 2012) 
(holding that there was no state-court adjudication on 
the merits of the Strickland prejudice component 
because the state court failed to provide analysis; 
accordingly, Pinholster did not bar an evidentiary 
hearing regarding prejudice). 

Third, the circuits’ continued reliance on Wiggins 
defeats Congress’ intent in adopting AEDPA. Congress 
mandated deferential review whenever a habeas 
“claim” is adjudicated on the merits in state court. 28 
U.S.C. § 2254(d). When a state court rejects a Strick-
land claim and explains its reasoning with respect to 
either of the performance and prejudice components, 
Congress intended deference to apply. The circuits’ 
rejection of that principle forces states to expend 
judicial and prosecutorial resources on habeas claims 
that do not demonstrate a conflict with this Court’s 
clearly established decisions. And that cost will persist 
until this Court addresses the issue. 

Fourth, Wiggins’ continuing viability allows federal 
courts to stray outside AEDPA’s narrow bounds. That 
is because the Wiggins holding skirts AEDPA’s anima-
ting purposes of promoting deference to reasonably 
decided state-court decisions and respect for a state’s 
interest in the finality of its own criminal convictions. 
When applied as here, Wiggins allows a federal court to 
act as a super-appellate state court, absent the 
opportunity for a lower-level state court to complete 
the Strickland analysis on remand. Further, it allows a 
federal court to engage in a freewheeling judicial 
inquiry into a state court conviction, rather than 
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reviewing a state court rejection of a federal claim for 
reasonableness, contravening AEDPA’s very essence. 

Finally, Wiggins’ continuing viability in the circuits 
post Harrington ensures a bizarre result: a state-court 
decision that contains no analysis whatsoever on either 
component of a Strickland claim will receive more 
AEDPA deference under Harrington than will a 
partially-reasoned state-court decision under Wiggins. 
That cannot be the result Congress envisioned, and it 
conflicts with AEDPA’s plain text, which requires 
deference to an adjudicated “claim.” 

In sum, the question of whether the Wiggins 
component-by-component approach has survived 
Harrington’s “claim” analysis is a recurring and 
important issue in federal habeas jurisprudence that is 
unlikely to be resolved by further percolation and is 
causing considerable harm to state interests. The issue 
merits this Court’s prompt and decisive resolution. 

D. There are good reasons for the Court to 
revisit Wiggins’ holding. 

Wiggins and Rompilla both applied de novo review 
to an unaddressed component of a Strickland claim. 
But the parties in those cases did not actually litigate 
the question of whether § 2254(d)(1) deference applied 
to the state court’s adjudication of the Strickland 
“claim,” as opposed to a “component of the claim.” 
Accordingly, the issue was not refined by the fires of 
adversary presentation that resulted in this Court’s 
“claim” analysis in Harrington.  

Notably, the state respondent in both Wiggins and 
Rompilla more or less conceded that the prejudice 
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component should be reviewed de novo. Brief for 
Respondent, Rompilla v. Beard, 2004 WL 3038118; 
Brief for Respondent, Wiggins v. Smith, 2003 WL 
543903. Accord Rompilla, 545 U.S. at 390 
(“Pennsylvania, indeed, does not even contest the claim 
of prejudice.”). Yet on the basis of those concessions, 
federal courts are now routinely declining to provide 
AEDPA deference and sometimes ordering an 
evidentiary hearing when a state court provides only a 
partial explication when rejecting a defendant’s 
constitutional claim on appeal. 3 

Due to the absence of briefing and argument, this 
Court’s treatment of the deference issue was limited to 
a single sentence in each opinion, with no analysis. 
Wiggins, 539 U.S. at 534 (“our review is not 
circumscribed by a state court conclusion with respect 
to prejudice, as neither of the state courts below 
reached this prong of the Strickland analysis”); 
Rompilla, 545 U.S. at 389–90 (“Because the state 
courts found the representation adequate, they never 
reached the issue of prejudice . . . and so we examine 
this element of the Strickland claim de novo.”). If 
Wiggins is going to be the going-forward rule for 
reviewing a state-court decision that provides analysis 
with respect to one, but not all, of a multi-component 
claim, this Court should vet the rule thoroughly and 
explain it in a reasoned decision. Such an opinion 
would be extraordinarily helpful in guiding state courts 
and members of the bar. Certiorari is warranted. 

                                            
3 Moreover, Wiggins, Rompilla, and Porter all involved the death 
penalty. As pointed out in many cases, death is different. E.g., 
Gardner v. Florida, 430 U.S. 349, 357–58 (1977). 
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II. This case is the proper vehicle to resolve the 
Harrington/Wiggins conflict. 
The instant dispute is an excellent vehicle to 

reexamine Wiggins in light of Harrington. Unlike some 
other federal opinions involving a partially-reasoned 
state-court decision, the Sixth Circuit here did not 
state that it would have reached the same decision 
applying AEDPA deference. Compare with Ferrell, 640 
F.3d at 1226 (“even if we were to review the matter 
through the lens of AEDPA deference, our conclusion 
would be the same”). Nor could it. There is no ground 
for granting Foster habeas relief under AEDPA with 
respect to the Strickland prejudice component. 

 Under § 2254(d), “a habeas court must determine 
what arguments or theories supported or, as here, 
could have supported, the state courts decision; and 
then it must ask whether it is possible fairminded 
jurists could disagree that those arguments or theories 
are inconsistent with the holding in a prior decision of 
this Court.” Harrington, 131 S. Ct. at 786. With respect 
to facts, a federal habeas court may grant relief only if 
the state-court adjudication of the claim “resulted in a 
decision that was based on an unreasonable 
determination of the facts in light of the evidence 
presented in the State court proceedings.” 28 U.S.C. 
§ 2254(d)(2). The Michigan Court of Appeals’ decision 
here satisfies that high standard. 

The federal Magistrate’s report and recom-
mendation concluded that the evidence against Foster 
“while not overwhelming was substantial.” App. 37a. 
One witness, “only a few feet away from the shooter,” 
“solidly identified” the shooter as Foster. Id. Another 
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witness identified the shooter’s jacket as the same one 
Foster was wearing that night. Id. Foster and the 
murder victim had an altercation earlier in the 
evening, culminating in Foster’s outrage about the 
murder victim breaking Foster’s windshield with a 
sledgehammer. Id. Finally, Foster learned where the 
murder victim lived from the victim’s ex-girlfriend, and 
the fatal shots were fired at that location. Id. 
“Considering all of the evidence,” the Magistrate said, 
“there is no reasonable probability that the result of 
the proceeding would have changed had the alibi 
witness’s testimony been presented.” 37a–38a (citing 
Strickland, 466 U.S. at 695). 

The District Court agreed. “Petitioner was 
positively identified by an eyewitness in close 
proximity to the shooter, Petitioner wore the same 
jacket on the night of the shooting that another 
witness identified as being that of the shooter, there 
was an altercation between Petitioner and the victim, 
and Petitioner knew where the victim lived, which is 
where the shooting occurred.” App. 18a–19a. “[W]hen 
weighed against the substantial evidence presented 
against Petitioner at trial, there is no reasonable 
probability that presenting the alibi defense would 
have yielded a different outcome.” App. 19a. 

The Sixth Circuit panel reached a different 
conclusion, characterizing the witness identification as 
“weak.” App. 12a–14a. Thus, on de novo review, the 
Sixth Circuit concluded that Foster should prevail on 
his Strickland claim. But given the contrary 
conclusions of the Magistrate and the District Court, it 
is not possible to say that the Michigan Court of 
Appeals’ rejection of Foster’s Strickland claim was 
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either contrary to this Court’s clearly established law 
or based on an “unreasonable” determination of the 
facts. 28 U.S.C. § 2254(d)(2). To put it another way, 
even if the Michigan Court of Appeals decision was 
“not necessarily correct—[it] was not objectively 
unreasonable.” Renico v. Lett, 130 S. Ct. 1855, 1865 
(2010). Accordingly, the validity of Foster’s murder 
conviction rises or falls based entirely on whether 
AEDPA deference applies to the Michigan Court of 
Appeals’ adjudication of Foster’s Strickland claim. 

In denying the State of Michigan’s motion to stay 
the mandate in this case, the Sixth Circuit panel 
alleged that the State conceded, during oral argument, 
the issue presented in this petition. That conclusion 
highlights the panel’s misunderstanding of the issue. 

During the Sixth Circuit hearing, the State’s 
counsel specifically argued that, pursuant to 
Harrington, AEDPA deference does not depend on a 
state court’s explication of a particular component of a 
habeas claim: 

The Supreme Court [has] made it clear that 
the court is not to parse out, and they did this 
in Harrington versus Richter, the entire 
resolution of the claim is to be given 
deference and it’s not to be parsed out word 
by word to find out which parts of that claim 
are given deference. So under Richter the 
entire analysis of the claim, the rejection of 
the ineffective assistance of counsel claim, is to 
be given that extreme deference under 
AEDPA. 
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Oral Argument, March 1, 2012 (emphasis added). In 
the passage on which the Sixth Circuit panel relied, 
counsel said—conditionally—that “if this court decides 
it can parse prejudice out from the deficiency,” then de 
novo review would apply. 

In sum, the State did not concede anything. And 
the panel’s misunderstanding of the State’s position 
should not insulate the panel’s erroneous decision from 
this Court’s review. Certiorari is warranted. 
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CONCLUSION 
The petition for a writ of certiorari should be 

granted.  
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