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Questions Presented

1. Whether the judgment of Puerto Rico Supreme
Court declining jurisdiction on account of Esso’s
late filing deprives it of property without due
process of law?

2. Was the constitutional claim now before the
Court properly presented to the Puerto Rico
courts?
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Corporate Disclosure Statement

Respondent is a class made up of all registered
vehicle owners in Puerto Rico. No named respondent
has a parent or publicly held company owning 10% or
more of its stock.
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Jurisdiction

Petitioner claims jurisdiction under 28 U.S.C.
§1258. Jurisdiction, however, is wanting. The Puerto
Rico Supreme Court (“PRSC”) dismissed Esso’s petition
for certiorari for lack of jurisdiction on account of being
untimely, an independent and adequate state ground. 

The question presented by Esso is precluded by the
above. In any event, it was not properly presented to
the PRSC.

Respondents respectfully request that the Court
deny the petition for writ of certiorari.

Statement of the Case

This case stems from a 1996 Puerto Rico statute
requiring wholesalers who purchase gasoline and diesel
(“gasoline”) measured in temperature adjusted
volumes, to likewise adjust the volume when they
resale, and for retailers to recognize the difference in
volume (between ambient and temperature adjusted)
to consumers through a reduction in price. The suit
alleged, and the trial court found, that Esso had
ignored this legal obligation and, consequently,
overcharged for gasoline.

Adjusting the volume of gasoline on account of
temperature is a century old practice that recognizes
that volume expands and contracts with temperature
changes but not the energy content. Thus, a fixed
number of BTUs spread over a larger volume if the
gasoline is warmer or crowd in a smaller volume if
colder. As a result, a warmer gallon of gasoline



2

contains less BTUs than a colder gallon of that same
gasoline. Temperature adjustment fixes those
disparities by applying a volume correction factor
–based on product density and temperature– that
theoretically converts the volume at whatever
temperature it is found to its equivalent volume at a
reference temperature of 60<F.

The 1996 legislation sought to end the wholesalers’
practice of reselling without temperature adjustment.
The legislature observed that because Puerto Rico’s
temperatures are consistently warmer than the
reference temperature, wholesalers were deriving an
unfair windfall on account of that temperature
differential. Esso alone gained an average of 1.34 cents
per gallon. See Pet. App. 288. Esso did not comply with
the legislation and continued to overcharge the
retailers, and ultimately the consumers, unjustly
enriching itself in the amount of $26,560,326.53.

The statute1 originated in Puerto Rico’s House of
Representatives through House Bill 2288. Despite the
active opposition by Esso and the other wholesalers,
the House approved the bill on June 18, 1996, with the
following language: “Article 5A. Every wholesaler-
distributor shall be bound to cede, transfer and
recognize the retailer of any temperature adjustment
received at the origin by said wholesaler-distributor for
the amount of gasoline and or special fuels purchased.” 
  

1 Art. 5A ,1996 P.R. Laws 157, P.R. Laws Ann. tit. 23, §1105a. 
Law 157 amended Law 3 of March 21, 1978, P.R. Laws Ann. tit.
23, §1101 et seq.  
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The House version only mandated temperature
adjustment by the wholesaler to apply from the
enactment date forward, with no retroactive
imposition. It did not provide for regulation because
temperature adjustment is, as Esso recognizes in the
petition, a standard practice. See Petition, 8. All that
was required from Esso and the other wholesalers was
to perform the same volumetric conversion the industry
had been doing for decades. Esso, in particular, already
performed those conversions in Puerto Rico when
receiving gasoline from the refinery and when selling
to industrial accounts.

When the bill reached the Senate, Esso appeared
before the Committee on Tourism, Commerce,
Industrial Development and Cooperativism and did not
argue or propose that the wholesaler’s transfer
required regulation. It questioned how that transfer
would benefit consumers.

The Committee reported that it had “no objection”
to the language approved by the House, but proposed
an amendment to incorporate and regulate the transfer
from retailers to consumers. Res. App. 164. While
temperature adjustment at the wholesale level was
straightforward, adjustment at retail was problematic
because the pumps lacked automatic adjustment
mechanisms. Thus, calculating the adjustment for
millions of low volume transactions that occur at
varying temperatures during daytime and nighttime in
Puerto Rico required special regulation.  

To that end, the amendment reported by the
Committee added the following provisions to the
language that came from the House:
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This temperature adjustment shall in turn, be
recognized and transferred by the retailer to the
consumer through a lowering of the price at the
retail sales level. The Department of Consumer
Affairs shall establish through regulations,
within a term of one hundred and twenty (120)
days from the approval of this act, a system that
guarantees that said transfer will be received by
the consumer. Provided, that the transfer for
temperature adjustments, shall not commence
until this mechanism has been established.2

The Committee’s Report makes clear that the added
language only concerns retail transactions: “to ensure
that retailers pass the benefit of the adjustment for
temperature to the consumer through a reduction in
gasoline prices at the pump and setting responsibility
to the Department for Consumer Affairs (“DACO”) to
establish such procedure through regulation.” Res.
App. 164. (emphasis added). The wholesaler’s
prospective obligation remained intact. The Senate,
and then the House, approved the bill with the
proposed amendment.

2 The adopted amendment is self-contained to consumer protection
as its introductory clause states, “[t]his temperature adjustment
shall in turn...” leading directly to the second prong of the statute. 
All the following references in the statutory text refer to the
transfer to consumers. “Said transfer” in the second sentence
refers to the transfer of consumers in the first sentence and the
last sentence refers to “the transfer” which clearly refers to the
second sentence relating to the consumers. If the Legislature had
intended to cover both transfers, the last sentence of the statute
would have read either “each of the transfers for temperature
adjustments” or “both temperature adjustments...” “shall not
commence.” 
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The statute is unique to Puerto Rico.

Esso was an active participant throughout the
legislative process. It knew how the bill progressed and
what were the various interests and purposes at play.
It knew that there was an independent interest in
mandating temperature adjustment at the wholesale
level. The notion it advances before the Court that
there was no “fair notice” of the statute’s immediate
application as to wholesalers is disingenuous at best. 

After the statute went into effect on January 1,
1997, Esso and the other wholesalers argued to the
Secretary of DACO that temperature adjustment at the
pump was not technologically possible. The Secretary,
ideologically adverse towards regulating the gasoline
industry, sided with their argument and stalled the
regulation.  At the same time the wholesalers initiated
an unsuccessful effort to repeal the statute in the
Legislature. Meanwhile, none of the wholesalers,
including Esso, complied with their own transfer
obligations not subject to the adoption of regulation.  

On March 6, 2000, respondents filed the present
class action for damages against the Commonwealth,
mandamus to DACO to adopt regulation, and for
damages against Esso and the other wholesalers under
the Puerto Rico Civil Code based on unjust enrichment
resulting from overcharging caused by their non-
compliance with the statute. Additionally, pursuant to
the Puerto Rico’s Consumer Class Action Act the
consumers claimed an amount equal to the damages
provided by the Civil Code. 



6

On May 15, 2000, Esso asked for the suit’s dismissal
arguing that plaintiffs had no cause of action because
it had no obligations until DACO approved regulation
and, furthermore, because the statute did not provide
for a private cause of action. Both of these defenses
were based on statutory interpretation with no
constitutional issues attached to them.

The court denied the motion. Esso and the other
wholesalers sought review from the court of appeals
(“CA”). Esso’s petition did not raise void for vagueness
arguments or any claim of deprivation of due process.
The CA reversed and dismissed the case.

Plaintiffs recurred to the PRSC, which, on June 20,
2003, reversed the CA.  It found that the language in
Article 5A regarding regulation pertained to retail
transactions and, thus, that the obligation of the
wholesalers to make the adjustment, “has at no time
has been subject to the approval of regulations by
DACO.” Pet. App. 317.  It further held that, “[t]he price
adjustment should have been effectuated in favor of
retailers from the moment that the amendment …
went into effect.” Pet. App. 317. 

In its petition to the Court, Esso argues that “the
consumers had not suffered any legal injury” when the
PRSC stated that the wholesalers had an obligation to
transfer the adjustment to retailers, because the PRSC
did not expressly mention that the retailers had an
obligation to transfer the adjustment to the consumers
before the regulations were approved.  Esso fails to
recognize that the PRSC required that the trial court
receive evidence to determine if the market would force
the retailers to transfer the adjustment to the
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consumers, without the need of the regulations. See
Pet. App. 321. And it also fails to recognize the
consumer’s claim for damages as of January 1, 1997,
under the Civil Code, not only for the infringement of
Art. 5A, but also for the ongoing unjust enrichment of
Esso by profiting from the purchase by consumers of
gallons of gasoline sold by Esso with an energy content
lower than the gallons acquired by Esso.   

In that 2003 opinion, the PRSC also dismissed
Esso’s argument, repeated in the petition before the
Court, that Article 5A did not grant a private cause of
action to the consumers noting that there was no
legislative expression to that effect. Pet. App. 320.  

Neither Esso nor the other wholesalers sought
reconsideration from the PRSC raising the question
Esso now raises that imposing a retroactive liability
under a statutory provision that according to Esso by
its plain terms imposed no legal obligation violates its
constitutional right to due process.

In its petition before the Court, Esso misstates the
facts when it says that: “[o]n remand, the
wholesalers… further argued that imposing retroactive
liability and damages for conduct that was not
unlawful until the PRSC’s 2003 judgment made it so
would violate their fundamental federal constitutional
right to due process of law.” Petition, 14.  That was not
the case.

On remand, Esso, in answering the complaint,
changed the position that it had not transferred the
adjustment because the regulations had not been
approved and posited that it had always transferred
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the adjustment to retailers through its cost structure.
Esso did not raise the constitutional issue it now
presents to the Court nor any federal due process
affirmative defense. Esso then engaged in a prolonged
six year discovery period, filled with petitions for
certiorari, unsuccessful removals to federal court and
parallel litigation.

On July 8, 2009, six years after remand, Esso filed
a motion (Res. App. 138) adopting by reference the
arguments in a motion for summary judgment filed by
codefendant Shell on 2 February 2009, (Res. App. 144),
arguing (1) that the PRSC’s 2003 interpretation that
the statute did not require regulations for the
commencement of the transfer of the adjustment to
retailers violated due process because it was
unpredictably expansive and should only be applied
prospectively because it did not provide fair notice for
the obligation it imposed; and (2) that the statute was
unconstitutionally vague because it did not identify a
transfer mechanism. 

Esso never pleaded those arguments as affirmative
defenses in its various answers to the complaint and
had therefore waived them. Shell later settled with the
class and the trial court never ruled on the motion for
summary judgment.

Under a Secretary appointed by a succeeding
administration, DACO approved the regulations,
Regulation PM-12, on March 4, 2005. They went into
effect in July, 2005. Consequently, the claim against
the Commonwealth and DACO was voluntarily
dismissed. The class action was amended on February
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8, 2008, in order to limit the extent of the damages up
to the date that the regulations went into effect.

Every wholesaler but Esso, who had by then ceased
operations in Puerto Rico, settled prior to trial through
agreements examined, approved and recommended by
DACO, as required by law. After publication of the
agreement in a local paper and a hearing before the
trial court attended by class representatives, the DACO
Secretary and the settling wholesalers, the trial court
approved the settlement agreements through partial
judgment on December 17, 2009.  

Contrary to petitioners misstatement that
“consumers themselves would not receive any
compensation at all” under the settlements, consumers
are receiving a price reduction over a period of five
years. DACO was charged by the Court to monitor the
wholesaler’s compliance and ensure that the reductions
reach the consumer. Counsel for the class continues to
represent the class in these monitoring proceedings
and receives payments of the attorney’s fees imposed
by law periodically, until satisfaction to the class is
concluded.  By law counsel’s fees are not subtracted
from the compensation accruing to the class.  There
have been no problems to date as to these settlements
with the other wholesalers who operate in Puerto Rico.

The trial court held an extensive trial. Esso
misstates the record when it claims that: “the trial
court implicitly acknowledged that Esso could not
comply with the transfer obligation until the 2005
regulation was promulgated,” (Petition, 2), and that:
“[a]ccording to the court, Esso’s extensive evidence that
it transferred the temperature adjustment through its
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cost and price structure was legally irrelevant because
the legislature had determined ‘it necessary that
DACO, with its expert knowledge, should establish the
parameters under which compliance for Article 5A...
would be guaranteed.’ App. 283.” Petition, 18.

On the contrary, while the trial court found that
Esso had expressly admitted it had not transferred the
adjustment as required by article 5A (Pet. App. 242-
43), it acknowledged that the PRSC had instructed the
court to receive evidence to determine if Esso had
anyhow transferred the temperature adjustment, be it
through a price adjustment or through market
practices. Pet. App. 133. After examining the evidence,
the court concluded that it had not. Pet. App. 268-79.

Contrary to Esso’s assertions, the court made no
finding of “extensive evidence” supporting the transfer.
It found Esso had no evidence: “There is no evidence
with respect to the transfer of the temperature
adjustment. There is no document whatsoever at ESSO
where one can expressly see that the temperature
adjustment was made in ESSO’s sales to retailers.”
Pet. App. 189. “Plaintiffs requested through discovery
that ESSO provide documents that would show that
the temperature adjustment was transferred into the
price to retailers through the cost structure from 1995
to the present, ESSO through its representative, Mr.
Jorge Landing Gordon, admitted that there were no
documents to prove this.” Pet. App. 195. 

Esso unsuccessfully attempted to persuade the trial
court that something it called a price build up tool –a
worksheet wherein it calculated the cost of the product
and compared it to price– demonstrated it took the
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effect of temperature adjustment into account. The
court concluded that those worksheets only proved that
Esso accounted for temperature adjustment as a
reduction in its product cost, but did not take that cost
reduction into account when determining the sale price,
and therefore that: “The effect of considering the
temperature adjustment in the cost and not including
it in the price of gasoline, is to increase ESSO’s profit
margin.” Pet. App. 186. That was precisely the practice
the legislature outlawed through article 5A.

On November 24, 2010, the trial court rendered
judgment ordering Esso to pay $26,560,326.53 for the
damages suffered by the class due to the overcharges.
In compliance with Puerto Rico’s Consumer Class
Action Act the court also provided 25% for attorney’s
fees and interest at 4.25% to begin at the moment the
damages were caused.  It did not provide double
damages.

The consumers’ class and Esso cross appealed to the
CA.3 The class questioned the damages computation,
the applicable interest rate, and the denial of double
damages. Esso, in turn, raised ten issues on appeal,
some about sufficiency of the evidence and
admissibility, others regarding lack of a private cause
of action and actionability. It only raised one
constitutional issue, a narrow void for vagueness claim
limited to asserting that the law “does not establish a
specific mechanism for transferring the adjustment.”
Res. App. 122. Esso did not restate there, and thus

3 Appeals No. KLAN201100004; KLAN20110007 filed January 3,
2011.
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abandoned, the fair notice, retroactive application
argument it had made by joining Shell’s summary
judgment petition. 

The consumers’ class charged that Esso had waived
the vagueness claim because it had never raised it as
an affirmative defense in its answers to the complaint
and amended complaints and that, in any event, the
statute as applied to Esso is not vague because
temperature adjustment is a well known practice in the
petroleum industry and the mechanism to transfer it
was known, understood and utilized by Esso.  

On October 25, 2011, the CA issued a consolidated
judgment on the appeals by Esso and the class. The
court did not rule on waiver but found, by applying
Puerto Rico case law, that the statute was not vague.
The federal claim was mentioned but not discussed nor
decided by the court. The CA denied all of Esso’s claims
and two of the class’ claims, but modified the judgment
to allow for double damages.

The judgment was notified to the parties on October
28, 2011. The class filed a petition for certiorari before
the PRSC on its two remaining error claims on
November 28, the last day of the 30 day period to
petition for review. Esso moved for the petition’s
dismissal arguing that it was prematurely filed because
the period for review was tolled by a motion for
reconsideration. The class opposed the request
asserting that Esso had failed to serve the motion for
reconsideration and, thus, never tolled the period for
review. The PRSC, assuming jurisdiction, denied
discretionary review of the class’ petition.
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On December 15, 2012, past the 30 day period for
its decisions to become final, the CA denied Esso’s
motion for reconsideration.  On the assumption that
the 30 day period for review had been tolled, Esso filed
a petition for a writ certiorari on January 14, 2012,
limiting the issues for review to four. Res. App. 69.
Because the petition was late, the class moved for
dismissal. Res. App. 58. Esso replied arguing the time
period had been tolled. Res. App. 48.

On February 24, 2012, the PRSC denied Esso’s
petition “for lack of jurisdiction.” Pet. App. 1. Esso
twice moved for reconsideration without making a
constitutional argument regarding the ruling of lack of
jurisdiction. Res. App. 25 & 1.

The PRSC has nine judges and functions in panels
of three. The denial of jurisdiction was determined by
one panel. The first motion for reconsideration was
denied by another panel and the second motion for
reconsideration by a third panel. In each panel the
decision was unanimous; that is, each of the court’s
nine justices concluded that the court lacked
jurisdiction.4

4 Esso misstates that “the court would not relent even after the
Commonwealth twice intervened to urge it to reconsider its
indefensible jurisdictional denial.” Petition, 3. That never
happened. The Commonwealth never urged the court to reconsider
its lack of jurisdiction determination, much less refer to the court’s
ruling as “indefensible.” In the Commonwealth’s first intervention
attempt, occurring after the court had dismissed the case and after
the jurisdictional term for reconsideration –and, thus, after any
conceivable period for an intervention had elapsed–, the
Commonwealth did not address the jurisdictional denial at all. It
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Reasons Why the Petition Should Be Denied 

Esso’s writ does not raise an important
constitutional issue nor does it allege a conflict among
circuits meriting clarification by the Court. Here, Esso
failed to comply with the rules of procedure for
perfecting an appeal before the PRSC and the
underlying statute is socio-economic legislation
concerning allocation of temperature adjustment
savings in the sale of gasoline that has a rational basis
and does not implicate a federal fundamental right or
a suspect classification. For these reasons, there is no
legitimate federal question and certiorari is not
warranted.

The Court is asked to review a judgment of the
PRSC that rests on the independent and adequate
state ground of lack of jurisdiction due to Esso’s
untimely filing. The question presented by Esso
–introduced through  disrespectful statements towards
the Puerto Rico court system, supported by a blatant
array of misstatements, and presented without any
reference, as required by Sup. Ct. R. 14.1(g)(i), to: the
stage in the proceedings when the federal questions
were raised; the method or manner of raising them; the
way in which they were passed on; pertinent quotations

only asked for a term to brief the court on the private cause of
action and double damages issues (neither of which it framed as
constitutional violations). After the court denied Esso’s motion for
reconsideration, the Commonwealth filed another motion where it
reiterated its earlier claims and included an in passing two
sentence comment at the end stating that the court could excuse
Esso’s error –hardly an urging and a protest– and in that manner
cure the jurisdictional defect.



15

of the record; specific reference to the places in the
record where the matter appears– was, furthermore,
not properly presented or decided by the PRSC.  

I. The Court lacks jurisdiction because the
judgment of the PRSC was based on an
independent and adequate state ground. 

The Court does not have jurisdiction under 28
U.S.C. §1258. That statute limits review by writ of
certiorari to “[f]inal judgments or decrees rendered by
the Supreme Court of the Commonwealth of Puerto
Rico.” Since Esso filed before  the PRSC past the
jurisdictional term for review and, consequently, the
court dismissed the petition for lack of jurisdiction, it
is deemed as if Esso was never before the PRSC and,
thus, has no jurisdictional basis under §1258 to petition
for writ of certiorari before the Court.

When a state Supreme Court does not pass upon the
merits of a case or upon the correctness of any of the
rulings below because its jurisdiction was not invoked
in accordance with the laws of the state, the Court has
not perceived any theory upon which the judgment of
dismissal may be reviewed. John v. Paullin, 231 U.S.
583, 585 (1913).  “Certainly no Federal right was
denied by that court, and if, as held by it, its appellate
jurisdiction was not properly invoked, no Federal
question was before it for decision.” Id. 

In legal effect, the case Esso brought before the
PRSC stands as though no petition had been
prosecuted before it and “for the want of a proper
appeal, no final judgment or decree in such court has
been rendered, it results that the statutory prerequisite
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for the exercise in this case of the reviewing power of
[the Court] is wanting.”  Newman v. Gates, 204 U.S. 89,
95 (1907).

The judgment rests on the statutory requirement
that the petition must be filed within 30 days after
notice of judgment of the CA, established in P.R. Civ. P.
52.2 (b):  “Writs of certiorari… to the Supreme Court to
review… the judgments of the Court of Appeals… shall
be filed within the jurisdictional term of 30 days from
the date of filing of a copy of the notice of the
judgment.” (emphasis added) 

The practice of the PRSC is to dismiss belated
petitions with the simple statement “for lack of
jurisdiction.”  In order to determine the legal basis in
this case one must go to the petition (Res. App. 69), to
the brief in opposition (Res. App. 58), the reply to that
brief (Res. App. 48) and to the motions for
reconsideration (Res. App. 25 & 1).  These sources
indicate that the jurisdictional defect was late filing.
The late filing occurred because Esso’s motion for
reconsideration to the CA was not served upon the
class, so the motion did not toll the running of the 30
days period to file the petition of certiorari.  Succinctly
put, the judgment of the CA was notified to the parties
on October 28, 2011. On November 4, 2011, Esso filed
the motion for reconsideration which it did not serve on
the class. The jurisdictional term to file the petition for
certiorari before the PRSC expired on November 28,
2011.  The petition was late when it was filed on
January 17, 2012.

The lack of service of the motion for reconsideration
violated P.R. Civ. P. 67.1 which requires that: “Every
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order issued by the court and every paper [motions,
etc.] filed by the parties shall be served on all the other
parties… .”  

In Sanchez Torres v. Hospital Dr. Pila, 158 D.P.R.
707, 712 (2003), the PRSC stated that “petitioner sent
the copy of the petition for certiorari to [defendant’s]
attorney to an incorrect address… such notice was
ineffective.” (emphasis added) The petitioner there,
unlike here, was able to salvage jurisdiction because he
had served a co-counsel. In Szendrey Ramos v. Castillo,
169 D.P.R. 873, 884-85 (2007), the court stated that a
motion for additional determinations of law or fact
which, like the motion for reconsideration, when duly
served tolls the running of the time for filing, if not
served, does not toll the time for filing an appeal.  And
in Caro v. Cardona, 158 D.P.R. 592, 599 (2003), it held
that: “…until a resolution, order or judgment is
adequately served to the parties, it has no effect and
the different terms [time limits] that derive from it do
not begin to run.” This requirement is clearly
applicable to the service of motions because such
service is required under P.R. Civ. P. 67.1 by the same
sentence as pertaining to resolutions or orders because
a party must have an opportunity to be heard and to
defend its substantive rights.  

The non-tolling effect of a failure to serve post-
judgment motions is not peculiar to Puerto Rico. See
Schaefco, Inc. v. Columbia River Gorge Comm’n, 849
P.2d 1225, 1226 (1993)(motion for reconsideration not
served until 4 days past allowable time limit did not
extend 30-day limit to file notice of appeal); Hightower
v. Morgan, 2004-CA-001899-MR, 2005 WL 1592916
(Ky. Ct. App. July 8, 2005)(motion for reconsideration
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not served within the ten days after entry of order, not
timely served so as to toll the 30-day period for filing
appeal).

Esso must bear the consequences of the procedural
defect. P.R. Civ. P. 67.2 provides that, “… Service on
the attorney… will be effected by delivering a copy or
sending it by mail, fax or electronic medium to the.
address of the attorney... that appears in the register of
the Supreme Court for the receipt of service in
compliance with Rule 9… .” P.R. Civ. P. 9 requires the
attorney to state the electronic address which appears
in the register of the Supreme Court in all papers in
the case.

P.R. Civ. P. 67.1 and 67.2 provide due process in its
primary sense of an opportunity to be heard and to
defend substantive rights. These rules, simple to
understand and of uniform application, were in force
when Esso served its motion for reconsideration to an
erroneous electronic mail address thereby not reaching
the class’ counsel.

The correct electronic address of the class’ counsel,
herein respondents, appears in the PRSC register, in
the papers plaintiffs filed in the CA and in the cover of
Esso’s appeal to the CA.  Esso was grossly negligent in
its service by not consulting the PRSC register or the
papers filed by the class or the cover of its own appeal
to the CA.  Esso took a wrong e-mail address from a list
of addresses used in the trial court where all its papers
were served by regular mail.

The Court has stated that the existence of cause for
a procedural default must ordinarily turn on whether
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the party can show that some objective factor external
to the party impeded counsel’s efforts to comply with
the State’s procedural rule. Murray v. Carrier, 477 U.S.
478, 488 (1986)(emphasis ours). Ignorance or
inadvertence is not “cause” because the attorney is the
petitioner’s agent when acting, or failing to act, in
furtherance of the litigation, and the petitioner must
bear the risk of attorney error. Coleman v. Thompson,
501 U.S. 722, 753 (1991). The use of a list with wrong
addresses instead of just following the rules of
procedure is not an external factor. 

Esso claims that the CA implicitly deemed the
defect immaterial when it dismissed the motion for
reconsideration. That is not so. An Implicit
determination of just cause is not permissible in Puerto
Rico, because the PRSC has determined that a  court
must explain and justify a finding of just cause.  See
Arriaga v. F.S.E., 145 D.P.R. 122, 129 (1998).  Just
cause, moreover, requires a showing, through concrete
and specific explanations. Those had not been given to
the CA. Even though the CA’s ruling on the motion for
reconsideration was notified on December 16, 2011, the
ruling was made on December 5, 2011, and as of that
date, Esso had not yet presented its just cause claim to
the court. It did so on December 12. A few days later
the CA specifically ruled on Esso’s just cause motion
with a “nothing to provide.” See time-line. Res. App.
166.

Worse still, the CA’s ruling on the motion for
reconsideration occurred past the 30 day period for
review.  That ruling had no legal effect and could not
toll the time for filing because the PRSC has reiterated
that a court acts without jurisdiction if it considers a
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motion for reconsideration after its judgment is final,
that is, past the term for review. See Reyes v. E.L.A.,
155 D.P.R. 799 (2001); Pagán v. Alcalde Mun. de
Cataño, 143 D.P.R. 314, 324 (1997).   

The Court has recognized “the important interest in
finality served by state procedural rules and the
significant harm to the States that results from the
failure of federal courts to respect them.” Coleman v.
Thompson, 501 U.S. 722, 750 (1991). “No procedural
principle is more familiar to th[e] Court than that a
constitutional right may be forfeited in criminal as well
as civil cases by the failure to make timely assertion of
the right before a tribunal having jurisdiction to
determine it.” Id. at 751 (quoting Yakus v. United
States, 321 U.S. 414, 444 (1944)). 

Far from being unforeseeable as Esso claims
invoking Staub v City of Baxley, 355 U.S. 313, 320
(1958), the judgment of the PRSC rests on a statutory
jurisdictional requirement uniformly applied and
breached by Esso by not presenting a timely petition. 
Rather than being rooted in an “arid ritual of
meaningless form” as Esso claims, the consequences of
the lack of service by Esso of a motion that would toll
the time limit for presentation of its petition of
certiorari is rooted in the primary due process
requirement of an opportunity to be heard and to
defend substantive rights.

The conclusion is inescapable that the Court lacks
jurisdiction because the judgment of the PRSC
dismissing the petition for certiorari for lack of
jurisdiction is based on an independent and adequate
state ground regularly followed by the Supreme Court
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of Puerto Rico5 that serves important state interests on
the finality of judgments and the prompt
administration of justice.  Esso’s claim that the
grounds for this dismissal were “manufactured” by the
PRSC (Petition, p.33) in order to avoid considering due
process violations is blatantly incorrect and offensive to
the dignity of the PRSC, that deserves the same respect
and deference as the highest courts of the states of the
Union.

Preclusion is indisputable on account of the well
established rule that, “the Court will not review the
federal questions if the state judgment is supported by
and independent and adequate ground of state law.” 
Charles Alan Wright, Arthur R. Miller & Edward H.
Cooper, 16B Federal Practice and Procedure §4019 (4th
ed. 1996). 

II. The Court lacks jurisdiction because the
question presented to the Court was not properly
presented to, nor decided by, the PRSC.

The Court will not consider a petitioner’s federal
claim unless it was either addressed by, or properly
presented to, the state court that rendered the decision
it is asked to review. Adams v. Robertson, 520 U.S. 83,
86 (1997). Independently of the fact that the Court
lacks jurisdiction because the judgment of the PRSC

5 Dávila v. RF Mortgage, 182 D.P.R. 86, 97 (2011) (A late petition
suffers the grave and incurable defect of lack of jurisdiction and
must be dismissed);  Rodríguez v. Zegarra, 150 D.P.R. 649 (2000);
Hernández v. Marxuach, 142 D.P.R. 492, 493 (1997); Misión
Industrial de P.R. v. Junta de Planificación, 143 D.P.R. 811, 812
(1997).
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rests on an independent and adequate state ground, it
also lacks jurisdiction because petitioner has failed to
affirmatively show that the question presented to the
Court was properly presented to the PRSC. 

Sup. Ct. R. 14.1(g)(i) requires petitioner to specify
the stage in the proceedings when the federal questions
sought to be reviewed were raised; the method or
manner of raising them in the way in which they were
passed on, and pertinent quotations of specific portions
of the record or summary thereof, with specific
reference to the places in the record where the mater
appears. These specifications are required by Rule 14,
“so as to show the federal question was timely and
properly raised and that this Court has jurisdiction to
review the judgment on a writ of certiorari.”  (emphasis
added)

Petitioner has not made an affirmative showing of
the facts necessary to establish that the federal
question was timely and properly raised before the
Puerto Rico courts and has not complied with the Rule
14 specifications to seek review from the Court.

The question presented is vague, because Esso’s
petition is ambiguously structured. The question
formally presented is defined as a due process violation
by the imposition of retroactive liability through a legal
obligation allegedly not yet in force because certain
regulations had not been promulgated. But, in open
violation of Rule 14 which prohibits including
additional information with the question presented,
Esso adds a paragraph wherein it charges violations of
a statute by imposing double damages and of another
statute allegedly denying the class a cause of action
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without raising constitutional issues in that paragraph
as to these violations.  Yet when it argues the reasons
why the court should grant the petition to review, Esso
argues that these statutory issues were due process
violations.  

Nowhere in Esso’s petition do we find the
specifications that Rule 14 requires to demonstrate
that the formal question presented or any one of the
elements of Esso’s argumental hodgepodge was timely
and properly raised before the Puerto Rico courts. 
Worse than that, the only arguable reference as to Rule
14’s specification requirements is made in passing and
contains a serious misstament of fact.  On page 19 the
Petition, Esso states that: “Esso appealed, [to the CA]
arguing that the imposition of retroactive liability and
damages violated its federal constitutional right to due
process…”  This is false.  Esso’s sole constitutional
argument was vagueness. It argued that: “Since Law
157 and Regulation PM-12 do not specify the
mechanism by which wholesalers are expected to
transfer the temperature adjustment, these provisions
are void for vagueness. Holding Esso accountable on
the basis on such provisions violates the Due Process
Clause of the United States Constitution.” Res. App.
124.  

The alleged due process violation in the imposition
of retroactive liability was also absent in Esso’s petition
for a writ of certiorari before the PRSC. The errors
there presented were:  

A. The CA erred in recognizing a cause of action
in open violation of the “It being  provided”
[“Disponiéndose”] contained in Art. 5A, that
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clearly and expressly provides that the
obligation to transfer the TA would not begin
until DACO established the corresponding
regulations. 

B. The CA erred by applying the statute
unconstitutionally.

C. The CA erred by acknowledging a private
cause of action in favor of Plaintiffs under Law
3.

D. The CA erred in determining that the
Consumer Class Action Act provides for double
damages.

Res. App. 83.

Error A regarding the contingency of the obligation
on the approval of the regulations, error C on the lack
of a statutory cause of action, and error D on double
damages were based exclusively on statutory
interpretation with no constitutional challenge.  Error
B addressed the same constitutional challenge Esso
raised before the CA on the narrow ground that the
statute was vague because it supposedly failed to
define a transfer mechanism from the wholesalers to
the retailers.  This charge had been waived and was
also different to the question of retroactive liability now
presented to the Court. If no constitutional claim is
made below as to a specific issue, the question is not
properly before the Court. Beck v. Washington, 369
U.S. 541, 550 (1962); see also Dewey v. Des Moines, 173
U.S. 193, 197-198; Illinois v. Gates, 462 U.S. 213
(1983). Such is the case at bar.
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A. Error A before the PRSC did not raise a
constitutional challenge.

The procedural history of error A, explained in the
statement of the case, makes clear the nature and
scope of this challenge as one of statutory
interpretation not entangled with constitutional
infirmities. This is why the constitutional argument as
to retroactive liability contingent on the approval of the
regulations is unsupported in Esso’s petition to the
Court by the specifications required by Rule 14.1(g)(i). 
Esso has not discharged the burden of showing that it
challenged before the PRSC the constitutionality of the
statute based on the language requiring the approval
of regulations for the commencement of the obligation
to transfer the adjustment. The Court lacks jurisdiction
on this account.  

B. Error B before the PRSC did not present the
constitutional challenge now presented before
the Court.

In error B Esso argues that the language to “cede,
transfer and recognize” the adjustment from
wholesalers to retailers was unconstitutionally vague
because it did not specify a mechanism to transfer the
adjustment to retailers and that the regulations were
necessary to correct its vagueness.  

This is not correct.  The scope of the regulations
required from DACO was limited to the transfer from
the retailer to the consumer. According to the
Committee report in the Senate the regulations were
necessary “to ensure that the retailer transfers the
temperature adjustment benefit to the consumer by
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lowering gasoline prices at the pump and assigning the
Department of Consumer Affairs the responsibility to
establish such procedure through Regulations.” Res.
App. 164. The amendment did not task the Department
with establishing a mechanism providing the method
by which wholesalers would transfer the adjustment to
retailers as petitioner claims. Due to its active
participation in the legislative process, Esso was aware
of this.

The PRSC interpretation of the statute in its June
20, 2003, opinion was consistent with the committee
report: 

[T]he first requirement in Law Number 3, supra,
[the duty of wholesalers to carry out the
adjustment], has at no time been subject to the
approval of regulations by DACO. The price
adjustment should have been effectuated in
favor of retailers from the moment that the
amendment to Law No. 3, supra, went into
effect. This construction of the statute is the only
one that gives effectiveness to the legislative
mandate and fosters the realization of the
primary purpose pursued by Law No. 3, supra,
to “provide reliefs to retailers from the
disproportionate control that may be exercised
by wholesalers and refiners.

Pet. App. 317.

The Court has held that “we must take the statute
as though it read precisely as the highest court of the
State has interpreted it.” Minnesota ex rel. Pearson v.
Probate Court, 309 U.S. 270, 514 (1940) (quoting
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Wainwright v. Stone, 414 U.S. 21, 22-23 (1973));
Johnson v. Fankell, 520 U.S. 911, 911 (1997) (state
court interpretation binding). 

The regulations were unnecessary to cure
vagueness at the wholesaler-retailer level because
temperature adjustment is a practice well known to the
members of the petroleum industry and Esso followed
that practice in acquiring gasoline and had only to
follow the same practice in order to transfer the
adjustment to retailers. For a statute to adequately
instruct wholesalers to follow what Esso recognizes in
its petition is a standard practice, employing the term
of art “temperature adjustment” suffices and fully
complies with the doctrine of this Court that the
Constitution “does not require impossible standards,”
only “that the language challenged convey sufficiently
definite warning as to the proscribed conduct when
measured by common understanding and practices.”
U.S. v. Petrillo, 332 U.S. 1, 8 (1947).

The vagueness issue raised before the PRSC in
error B, however, is a different issue than the one
defined in the petition as a due process violation by the
imposition of retroactive liability through a legal
obligation not yet in force because the regulations had
not been promulgated.  The Court lacks jurisdiction to
entertain the latter question because Esso has failed to
show that it was properly presented to the PRSC. 
Arguendo that Error B could include that claim it
would still not avail the jurisdiction of the Court
because the question of vagueness –error B– or the
imposition of retroactive liability was waived by Esso
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since it was not presented as an affirmative defense as
required by the Puerto Rico procedural rules.6

Without amending its answer to include the
affirmative defense, Esso joined codefendant Shell’s
motion for summary judgment raising the retroactive
liability constitutional issue before the trial court, but
the court never passed on this issue because Shell
settled and dropped out of the case. Esso abandoned
the retroactive liability issue and did not raise it before
the CA nor before the PRSC.  In the CA it did raise the
narrow issue of vagueness it later presented to the
Supreme Court which the class claimed they had
waived.  The court of appeals dismissed the vagueness
issue strictly on Puerto Rican law. 

The record is barren of facts by which Esso can
demonstrate to the Court that the question it presents
to the Court was properly presented to the PRSC.  Esso
has failed to and cannot comply with the specification
requirement of Rule 14.1(g)(i) and has not met its
burden of presenting the affirmative showing necessary
to sustain the jurisdiction of the Court. 

C. Error C before the PRSC did not raise a
constitutional challenge.

Error C posits that the plaintiffs lacked a cause of
action because the PRSC had decided in Aguadilla

6 Affirmative defenses “must be raised when responding to a
preceding pleading or they are deemed waived, they must in
addition be alleged in a clear, express and specific manner” Diaz
Ayala v. E.L.A., 153 D.P.R. 675, 695-696 (2001).
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Paint v. Esso, 183 D.P.R. 901 (2011), that article 4A of
Law 157 does not provide a private cause of action.
This same analysis, Esso argues, applies to article 5A.7 

Aguadilla Paint, contrary to Esso’s contention,
expressly recognizes a private cause of action for
damages under the Civil Code for violations to Art. 4A.
In holding that the plaintiff there could not bring an
action to enforce Art. 4A’s wholesaler/retailer
operational detachment, the PRSC was emphatic that
as to an action for damages, “we do no find anything in

7 Based on this argument, Esso makes the following misstatements
on Puerto Rico’s court system:

The Puerto Rico courts “...refused to dismiss this case even after
PRSC acknowledged that the relevant statute does not provide a
private cause of action.” Petition,1.

The court did so [refused to correct these glaring errors] even
though it had recognized in an opinion issued mere months earlier
that private parties do not even have a cause of action to enforce
the transfer obligation. Petition,3. 

[T]he PRSC implicitly acknowledged that the consumers never had
a cause of action in the first place. Petition, 6.

Accordingly, the court concluded that “a private person cannot
present a cause of action for alleged violation of Art. 4A.”
Petition,17 . 

The Puerto Rico courts held Esso liable for violating a legal
obligation that was not yet in force and literally impossible to
comply with, imposed punitive double damages under a law that
plainly limits recovery to actual damages, and dis so after the
legislature intervened to eliminate any doubt that the plaintiffs
have no cause of action whatsoever. Petition,1. 24.
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the law which bars this; to the contrary.” Res. App.
135.  Quoting from the special appearance of the
Solicitor General of the Commonwealth, the PRSC
pointed out that its holding barring enforcement
actions did not intend, “thereby to affect the right to
bring forward an ordinary damages action, if the latter
is appropriate pursuant to the Civil Code or other
principles of law.” Res. App.136. And concluded: “The
Legislative Assembly did not intend that a cause of
action such as the instant one could not be satisfied as
a simple or ordinary damages remedy under Art. 1802
of the Civil Code, supra. Just the opposite.” Res. App.
136 (emphasis added).

In its petition to the Court Esso disregards Rule
14.1(g)(i) of the regulations of this Court and does not
specify where in its petition to the PRSC it raised the
constitutional issue it now presents before the Court
regarding the opinion of Aguadilla Paint. It cannot do
so as error C was presented to the PRSC strictly as a
matter of statutory interpretation. It therefore has not
made and cannot make the affirmative showing
necessary to sustain the jurisdiction of the Court.

D. Error D before the PRSC did not raise a
constitutional challenge.

Error D claimed that the language of the Consumer
Class Action Statute stating that “the Court of First
Instance shall impose an amount equal to the damages
determined as compensation for damages” does not
mean double damages because when referring to
double damages in other statutes, the legislature has
used the words “double damages” and not the words
“an equal amount.” This is now morphed by Esso into
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a constitutional challenge that was not presented to the
PRSC. 

It is not correct that Puerto Rico’s legislature has
only used the words “double damages,” in punitive
legislation.  It has used “an equal amount” when
referring to double damages in many other occasions as
the Court can verify by examining article 193c of 1986
P.R. Laws 122; P.R. Laws Ann. tit. 29, §250i; and P.R.
Laws Ann. tit. 34, §1735k. Res. App. 168-69. 

Esso argued to the PRSC that: “[b]oth the federal
Court of the District of Puerto Rico and the Court of
Appeals for the First Circuit have recognized that Law
118 [the Consumers Protection Statute] is not a
substantive law, but simply a part of the Rules of Civil
Procedure which is limited to allow class actions by
consumers, when they have a cause of action under
substantive law.” Res. App. 112. The substantive
statute under which the cause of action arises in this
case is the Civil Code which provides for damages in
this class action based on unjust enrichment and the
infringement of a legal precept such as of Art. 5A.

The Consumer Class Action Act invests the trial
court “with authority to prevent, avoid, and punish any
action to the prejudice of the consumers.” P.R. Laws
Ann. tit. 32, §3341 (emphasis added).  To that end, it
provides that: “In its order or judgment, the Court of
First Instance shall impose an amount equal to the
damages determined as compensation for damages plus
a reasonable amount, not less than twenty-five percent
(25%) for attorney’s fees, plus legal interest from the
moment the damage is caused and costs of the
proceedings.” P.R. Laws Ann. tit. 32, §3343.
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The “amount equal to the damages determined” is
a sanction which would be meaningless if it did not
mean double damages. The damages determined are
those determined under the Civil Code and the amount
equal is the sanction necessary to achieve the purpose
of the statute to dissuade improper and deceitful
conduct on the part of the suppliers of goods and
services.

Esso claims, as the Commonwealth did in its
intervention before the PRSC, that a recognition of
double damages will wreck the Puerto Rico economy.
The Commonwealth, if truly worried, can just legislate
an amendment to the statute.

Error D raised the issue of double damages strictly
as a matter of statutory interpretation without any
constitutional infirmity attached to the discussion. 
Esso once again presents a constitutional issue to this
Court that it did not present to the PRSC and once
again fails to comply with Rule 14.1(g)(i) of this Court. 
Esso has not made the affirmative showing necessary
to establish that the question presented to the Court
was properly presented to  the PRSC and therefore its
petition does not sustain the jurisdiction of the Court. 

III. The issue is not sufficiently important to
warrant the Court’s attention

The procurement by Esso of the intervention by the
Commonwealth and other amici,8 Esso’s

8 The Puerto Rico Manufacturer’s Association (“PRMA”), through
Esso’s counsel in Aguadilla Paint v. Esso, and the Puerto Rico
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characterization of unsustained due process violations
demeaningly imputed to the courts of Puerto Rico,
Esso’s depiction of the case as one of “paramount
importance to Puerto Rico,” as well as Esso’s rhetorical,
unsubstantiated warnings as to the catastrophic
consequences that will be wrought on the “gasoline
industry,” on Puerto Rico’s “economy” and its
“population,”  are demonstrative of the lack of
substance and legal merits of its petition.  

The real effects of the judgment of the courts of
Puerto Rico will impact only the two parties to this
case: (1) the class composed of 2,000,000 vehicle owners
in Puerto Rico who will receive a reduction in the price
of gasoline and monetary compensation for the
overcharges they paid; and (2) Esso, ultimate
beneficiary of the overcharges the consumers paid, who
will have to satisfy the money judgment plus attorney’s
fees.

Given that there is no similar statute in the states
of the Union, and that all other wholesalers in Puerto
Rico settled this case and have been operating under
the statute satisfactorily, the issue regarding this
opinion of the Supreme Court of Puerto Rico is most
unlikely to recur and is too narrow and unsubstantial
to warrant review by the Court.

Chamber of Commerce requested, but were not granted,
permission to file briefs. Esso has been a member of both
organizations. The Commonwealth was a party in the case for ten
years and never raised any concerns regarding any consequences
to the Puerto Rican economy.
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CONCLUSION

For these reasons, the petition for a writ of
certiorari should be denied.

Respectfully submitted, 

José A. Hernández Mayoral
   Counsel of Record
206 Tetuan Street, Suite 702
San Juan, Puerto Rico 00901
jahm@mac.com
(787) 722-7782

Counsel for Respondents
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APPENDIX 1
                         

IN THE SUPREME COURT OF PUERTO RICO

Certiorari No. CC-12-0024

[April 25, 2012]
________________________________________
JESÚS F. TRILLA PIÑERO )
D/B/A PUERTO RICO MOTOR COACH, )
TRANSPORTE INSTALACIÓN Y )
RESTAURACIÓN DE MUEBLES DE )
OFICINA, INC. (T.I.R.M.O. INC.), ET AL. )

Plaintiffs-Respondents )
)

v. )
)

ESSO STANDARD OIL PUERTO RICO; )
TOTAL PETROLEUM CORP., ET AL. )

Defendants- Petitioners )
_________________________________________ )

SECOND MOTION FOR RECONSIDERATION

TO THE HONORABLE SUPREME COURT:

COMES NOW the petitioner Esso Standard Oil
Company (Puerto Rico), Inc. (“Esso”), through the
undersigned attorneys, and very respectfully states and
petitions:
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I. Introduction 

Through a resolution dated April 13, 2012 (notified
on April 20th), Panel I held that ESSO’s motion for
reconsideration was “denied”. The latter, in turn, was
filed given that on February 24, 2012 (notified on
March 1st), Panel II held that ESSO’s Petition for
Certiorari was “denied for lack of jurisdiction”. Thus,
without any further explanation, two panels of this
Court understood that there was no jurisdiction, in
spite of the fact that a probing and thorough reading of
the appeal reveals that the jurisdiction for issuing this
writ is unquestionable since it involves a term of strict
compliance, and not a jurisdictional one. The effect of
this clearly erroneous characterization is that, for
totally unjustified reasons, an appeal is rejected that
raises issues of paramount importance to the economic
stability of the country. If the Court fails to reconsider
this ruling, a judgment of the Court of Appeals (“CA”)
which, as the Solicitor General of Puerto Rico has also
expressed in representation of the Government, is
erroneous and which, with no basis in the law,
doubled the amounts awarded by the Court of First
Instance (“CFI”) to more than $57 million, will be
confirmed. As of this date, said amount could exceed
$70 million. On the other hand, Messrs. Hernández
Mayoral and García Rodón, counsel for respondents,
will be guaranteed millions in profits.

The Judgment at hand is massive, among the very
highest in recent years, and it impacts the gasoline
industry, which is vested with the utmost public
interest. As discussed below, the Judgment improperly
relies on an alleged violation of law, although the
condition required for the law to become effective had



App. 3

not yet been fulfilled. Moreover, the CA’s
multimillion-dollar doubling of the award is
unsupported by the applicable law or its legislative
history. At a minimum, this unusual and unpredictable
outcome should be explained, so that companies doing
or interested in doing business in Puerto Rico are
advised of this momentous change in the rules of play.
The Solicitor General of Puerto Rico1, the Chamber of
Commerce and the Puerto Rico Manufacturers’
Association all acknowledge the importance of this
petition on the economy of the country and, thus, they
sought leave to appear as amici curiae.

II. This Court has jurisdiction to issue the writ
and revoke the Judgment

As this Court may note, the mere switch of a letter
in the email address to which the reconsideration
timely filed before the CA was notified is the
unjustified basis for the inability of this case to be
heard on its merits before this Forum. This is in spite
of the fact that the CA itself denied the respondents’
jurisdictional arguments with regard to the
notification, and, as a result, considered the merits of
the request for reconsideration. In such a very
disproportionately unfair manner, the opportunity

1 This past March 26, 2012, the Government of Puerto Rico made
an appearance in this case through the Solicitor General to
communicate to the Honorable Court his desire to express himself
on certain important matters set out in this appeal. The Court
never expressed itself on this request. While the Solicitor General
invoked the amicus curiae rule, the Honorable Court could have
also allowed her appearance under Rule 50 of the Regulations of
this Honorable Court.
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to address an appeal is dismissed although, as
recognized by the Solicitor General, the Chamber of
Commerce, and the Manufacturer’s Association, it
raises issues which are of paramount importance for
the economic stability of the country. Let us consider
the jurisdictional aspect.

As is known, what tolls the filing deadline to seek
the Supreme Court’s review is the filing of the motion
for reconsideration (and not service thereof). Rule 84(A)
of the CA Regulation. Therefore, once ESSO timely
filed the motion for reconsideration before the CA (Ap.
9069-9102), the deadline to seek this Court’s review
was tolled, and that term did not begin to run anew
until the CA addressed the referenced motion, which
occurred on December 5, 2011 (notified on the 16th of
that month) (Ap. 9106-9111). Rule 84 of the CA
Regulation; Rule 52.2(f) of Civil Procedure; Rule
20(a)(10) of the Supreme Court’s Regulation. Moreover,
as to ESSO’s opposition to the respondents’ request for
dismissal, the CA, in its December 16, 2011 resolution
(not. on December 22), held “nothing more to decide.
See this Court’s Resolution of December 5th, 2011”, in
which it considered and denied the motion for
reconsideration (Ap. 9139). Thus, the CA reaffirmed its
holding as to the existence of just cause and, because
respondents did not seek review of that conclusion, that
holding is final and conclusive. Insular Highway v.
A.I.I. Co., 174 DPR 793, 811 (2008) y Morán v. Martí,
165 DPR 356, 366 (2005). Hence, the instant petition
was timely filed, and there is no doubt that this Court
has jurisdiction to address it. This was likewise the
understanding of the Solicitor General, the Chamber of
Commerce, and the PRMA [Puerto Rico Manufacturers
Association]. In the last instance and under Rule 50 of
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its Regulations, this Court has the power to reconsider
ESSO’s Petition. 2011 TSPR 174, R. 50.

Plaintiffs-petitioners, however, argue that this
Court does not have jurisdiction to consider ESSO’s
appeal because, after the CA ‘s Judgment was notified,
the petitioner, although it timely filed a motion for
reconsideration before that court, served plaintiffs a
copy thereof to an email address that turned out to be
incorrect. The flaw consisted in having switched only
one letter of the email address (the letter “m”), in
the following manner:

Correct address Incorrect address to
which the Motion for 
Reconsideration was

notified

jahm@mac.com jamh@mac.com

As we shall see, a holding to the effect of lack of
jurisdiction because of a one letter switch responds to
procedural limitations that have already been overcome
by our legal system and should never lead to the
dismissal of a brief for lack of jurisdiction, particularly
in a case that is over 12 years old and which raises
issues that are so crucial, have a high degree of public
interest, and involve an exaggerated amount of over
$70 million. This even more salient in that what is
concerned is a process that is null ab-initio, which lacks
authority in law (“standing”) for its filing as a private
cause and one that is brought before the Judicial
Forum of the Court of First Instance. See Aguadilla
Paint v. Esso, 2011 TSPR 194.
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Note that what is involved is a mere switch of the
fourth letter of an email address that is 12 letters long.
Also note that the mistake is only perceptible when
examined closely and when both addresses are
carefully compared. Additionally, we must add that it
occurred in the context of a new method of electronic
service that has only been in use for a short period of
time. A delay in service to respondents of the
reconsideration sought before the CA, as a result of the
switch letter, the “m”, in the email address, does not
present an issue of lack of jurisdiction. It is firmly
established that the deadline to serve motions for
reconsideration is of strict compliance, and not a
jurisdictional requirement. Rule 13(B)(1) of the CA
Regulation. Therefore, such deadline can be extended
if, as in this case, just cause is established for not
having served during the initial deadline. See Rojas v.
Axtmayer, 150 D.P.R. 560, 564-565 (2000). 

In this case, the petitioner explained, to the CA’s
satisfaction, that there was just cause. The incorrect
email address was included as that of Atty. Hernández
Mayoral on a “List of Attorneys to Serve” attached to
24 motions filed by the petitioner before the CFI. Other
parties in this case, such as the ADG, the
Commonwealth of Puerto Rico, and DACO also used
this list. However, no party, including plaintiffs, ever
filed an informative motion to state that the address
was incorrect. The petitioner also never received any
returned emails that were sent to the said address, nor
any notices from mac.com as to the rejection of the
email. Truly, given the facts underlying this procedural
aspect, there can be no conclusion other than an
excusable failure of perception which, in turn, is not
damaging to the other party.



App. 7

Thus, the CA exercised its discretion to determine
whether the delay in service of the motion for
reconsideration was justifiable. While it denied the
reconsideration filed by the petitioner, the truth is that
through its December 5, 2011 resolution (notified on
the 16th of that month) it understood that it was free
of jurisdictional defects (Ap. 9106-9111). The CA clearly
had jurisdiction to make that ruling, as it is not until
this Court issues the writ of certiorari (pending event)
that the CA loses its jurisdiction. See Rule 20(J) of this
Court’s Regulation. There is no reason whatsoever to
conclude that the CA abused its discretion in arriving
at its conclusion. Pueblo v Rivera Santiago, 176 D.P.R.
559 (2009).

The foregoing is in line with the public policy
principle that cases should be herd and addressed on
their merits. Rivera v. Superior Packaging, 132 D.P.R.
115, 124 (1992). The Judiciary Act of 2003 incorporates
this principle by providing that “[t]he rules of
procedure of the CA shall contain, without limitation,
rules aimed at minimizing the number of appeals that
are dismissed for notification defects [.]” 24 LPRA
§ 24w. In any event, a simple error as that which took
place before the CA, and which resulted from the use of
a relatively new method of electronic service, and of the
email address that appears in multiple filings in the
record of the case, constitutes just cause and should not
lead to the disproportionate injustice of losing the right
to ensure the review of a judgment that is rife with
errors, such as the one which concerns us here, and
which may exceed $70 million. Nor should it result in
that the Court pass up the opportunity to establish the
state of law and provide justice.
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III. Reasons on the merits wherefore this
Court must reconsider

A. Scale of the Judgment

If this Court decides not to review the Judgment
issued by the CA, the amount that the petitioner is
required to compensate, with interest, will exceed $70
million. There is no doubt that this is a substantial
and material amount, but above all, unjustified. This in
itself makes this Court’s intervention an urgent
matter. Hereinafter, we discuss how the lower courts
reached such amount and the reasons why the
judgment should be reversed.

After 10 years of litigation and an 11-week trial, the
CFI took seven months to issue a judgment that held
that the petitioner had not complied with Article 5A of
Act 3 of 1978 (23 L.P.R.A. § 1105A), which requires
wholesalers to transfer the temperature adjustment to
retailers. The CFI’s judgment ordered a disbursement
to plaintiffs of more than $26 million, plus 25% in
attorney fees, costs and pre-judgment interest,
plus $4 million to the Gasoline Retailers’ Association.
By issuing said judgment, the CFI completely ignored
the legislative mandate that clearly and emphatically
stated that the transfer of the temperature adjustment
would not begin until the regulation that guaranteed
that consumers would receive said transfer was passed.
That is, the CFI disregarded the condition that the
Legislature itself had established for the obligation to
transfer the temperature adjustment to begin, and
imposed the multimillion dollar judgment as if the law
had no such condition.
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On the other hand, the CFI rejected plaintiffs’
request to double the awarded damages, correctly
holding that the Consumer Class Action Act (32
L.P.R.A. §§ 3341-3344) does not provide for double
damages.

The CA confirmed the CFI’s judgment, but granted
plaintiffs double damages, increasing the amount
awarded by the CFI from over $26 million to over
$53 million. Despite the fact that, as the CFI correctly
concluded, the Consumer Class Action Act for
Consumers of Goods and Services does not provide for
double damages, the CA based its decision on
comments contained in a bill submitted 38 years later,
to amend a different statute not approved by the
legislature. That ruling, based on materials that are
not even primary sources of law, is clearly mistaken
and should be reversed by this Court.

The amount that the CA improperly doubled will
result in a judgment against the petitioner that could
exceed $70 million. At the very least, it is scandalous
that such an amount remain unchanged for three
fundamental reasons:

1. The amount is based on an alleged violation
of law that was not yet in effect because the
condition that the legislature itself
established for the obligation to transfer the
temperature adjustment to become effective,
that is, the Department for Consumers
Affairs’ approval of the regulation to enforce
the law, had not yet been fulfilled.
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Article 5A, after setting forth the obligation to
transfer the temperature adjustment, clearly set out
the following:

The Department of Consumer Affairs [“DACO”]
shall establish through regulations, within a
term of one hundred and twenty (120) days from
the approval of this act, a system that
guarantees that said transfer will be received by
the consumer. It being provided, that the
transfer for temperature adjustments shall
not commence until this mechanism has
been established.

23 L.P.R.A. §1105a (emphasis added). A cursory review
of Article 5A is enough to realize that the petitioner’s
duty to act pursuant to this provision became effective
when DACO approved the regulation, not before. Thus,
contrary to the conclusions of the CFI and the CA,
there could not be a cause of action for allegedly failing
to transfer such adjustment while DACO had not
passed the corresponding regulation. That is the
legislative mandate, and to depart from the plain
language of the law to impose a multimillion-dollar
sum, as done by the CFI and the CA, warrants the
intervention of this Court to correct such a clear error.

Both the CA and the CFI justified such a ruling on
the Law of the Case doctrine, based by an  unpublished
judgment without opinion issued in this case in
2003 by this Court. On that occasion, a seriously
divided Supreme Court (Judges Andreu García,
Fuster Berlingeri and Hernández Denton in
favor, Justices Corrada del Rio and Rivera Pérez
against, and Justices Rebollo López and Naveira
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de Rodón inhibited) ruled that, despite the plain
language of the law, wholesalers and the
petitioner had an obligation to transfer the
temperature adjustment, even though the
regulation by DACO that would establish a
uniform mechanism for the transfer had not been
approved.

If a case exists that would justify a departure by
this Court from the Law of the Case doctrine, it is this
petition. The time that has transpired since that
unpublished judgment without opinion has proven
that it was impossible to fulfill the legislative mandate.
DACO took almost 9 years to pass the regulation, and
the mechanism created by that agency, which allows
the retailer to charge whatever price it wants for
gasoline, as long as that the price ends in a decimal
that does not exceed 0.7 cents, is highly questionable.
In fact, given that impossibility, both the House and
the Senate, with DACO’s support, passed a law to
repeal Article 5A of Act 3. However, after the direct
lobbying efforts of plaintiffs’ attorney, Mr. Hernández
Mayoral, with Governor Rosselló, the law that would
repeal Article 5A received a pocket veto. As a result,
plaintiffs’ attorney, Atty. Hernández Mayoral, the only
person to actually benefit from the veto, ensured that
his lawsuit remained alive in the courts. Given this
overwhelming background, wherein the law on which
the claim is based could not be implemented by the
Agency in charge of enforcing it, and which was, in fact,
repealed by the Legislature, it is clear that this Court,
as the highest legal forum in this jurisdiction, can and
must amend its previous conclusion to correct a clearly
unfair and erroneous ruling.
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2. The amount of damages was improperly
doubled based on a law that does not provide
for double damages.

Contrary to the CFI, the CA held that the Consumer
Class Action Act provided for double damages. Thus,
the CA doubled the damages from $26 million to $53
million.

The Consumer Class Action Act states that:

In its order or judgment, the Court of First
Instance shall impose an amount equal to the
damages determined as compensation for
damages, plus a reasonable amount not less
than twenty-five percent (25% ) for attorney’s
fees, plus legal interest from the moment the
damage is caused and costs of the proceedings.

32 L.P.R.A. §3343 (emphasis added). The CA concluded
that “equal” amounts to “double”. However, as
explained in the petition, neither the law, its legislative
history, the applicable case law, nor the treatise-
writers who discuss this law even mention the word
“double” or anything to that effect. As is well known,
when the Legislature has intended to impose double
damages, it has explicitly stated that intent. The
Employment Anti-Discrimination Act (29 LPRA § 146),
the Protection of Working Mothers Act (29 LPRA
§ 469), the Retaliation Against an Employee for
Providing Testimony Act (29 LPRA § 194th), the
Anti-Workplace Discrimination on Account of Sex Act,
(29 LPRA § 155j) and the Working Hours Act (29 LPRA
§ 282) all use the word “double”. As is to be expected,
when considering something as extraordinary as the



App. 13

imposition of punitive double damages, there must be
an express reference to such a remedy, since “it is well
known that penalties are not presumed and that the
intent for its imposition should appear clearly” Salgado
v. Superior Court, 92 D.P.R.367, 372 (1965). This
contrasts with the decision of the CA, which based its
conclusion of double damages on a bill unrelated to
the Consumer Class Action Act, which was not
even approved.

2. According to this Court’s recent ruling in
Aguadilla Paint v. Esso, 2011 TSPR 194,
Plaintiffs-respondents do not have a right to
a private cause of action and the courts lack
subject-matter jurisdiction; therefore, the
judgments in this case are null ab initio.

As if the foregoing were not enough, this Court has
already held that there is no private cause of action
under Act 3, the law on which plaintiffs-respondents
base their claim. In Aguadilla Paint v. Esso, 2011
TSPR 194, the Court categorically stated the following:

[W]e hold no doubts [that] a private party, [...]
whether a person or a legal entity, does not have
standing to file a cause of action against a
distributor-wholesaler for alleged violations to
Article 4A of [Act 3].

Aguadilla Paint, supra, at p. 13 (emphasis added). The
United States Court of Appeals for the First Circuit has
also made the same ruling, in the context of a class
action similar to this one, for alleged damages resulting
from unfair trade practices based on section 259 of the
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Antitrust Act and Act 118 as to consumer class actions.
The First Circuit dismissed the claim stating that:

[T]he courts that have considered the issue have
held that procedural class action provisions
neither create substantive rights nor give rise to
an independent cause of action. We have found
no case contrary to this holding, and we have no
basis for concluding that Puerto Rico would
deviate from this unanimous authority. 
[...].
We conclude that the district court correctly
dismissed [plaintiffs’] claims under the Antitrust
Act and the [Consumer Class Action Act, Act,
118 (“CCAA”)]. The Antitrust Act expressly
prohibits a private right of action for suits
brought under section 259(a), and nothing in the
CCAA –a procedural class action statute--
provides any indication that the Puerto Rico
legislature intended to create a substantive right
of action for class action suits pursuant to
section 259(a).

Díaz v. Hyundai, 501 F.3rd 12, 16 (1st Cir. 2007).

Although Aguadilla Paint involves a claim under
Article 4A, the Court left no doubt as to the fact that its
ruling also applied to claims brought under Article 5A
(regarding temperature adjustment). See p. 12 of the
opinion. Article 5A is expressly described as included
together with Article 4A by Act 157, as part of Article
8 of the Gasoline Act 3. There is no doubt that the
reasoning that led the Court to conclude that there is
no private cause of action under Article 4A is equally
applicable to Article 5A, of the instant case.
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Furthermore, we note that Art. 5A is enforced
pursuant to the Antitrust Act, Act 77 of June 25, 1964
(the “Anti-Trust Act”), 10 L.P.R.A. §§257 et seq., by the
Office of Monopolistic Affairs (“OAM”) before DACO.
Thus, the courts will not have subject-matter
jurisdiction to hear such cases. See articles 8 and 10 of
Act 3, 23 L.P.R.A §§ 1108 y 1110; Aguadilla Paint, 2011
TSPR 194, at p. 14. The structure that the Legislature
has carefully designed through Act 3 and the
jurisdictional reserve granted to DACO, is an
expression of public policy that has remained unaltered
since the approval of Act 3. By legislative design, there
is no subject-matter jurisdiction and the judgments
issued by the lower courts in this case are null.
Vázquez v. ARPE, 128 D.P.R. 513, 537 (1991). It is
firmly established that “... if a judgment is null, it must
be rescinded regardless of the merits of the defenses or
claims of the affected party ” . García Colón v Sucn.
González, 178 D.P.R. 527, 543-544 (2010).

B. Negative Impact on the Stability of
Businesses

We have already discussed the profound defects of
the CA’s Judgment. In essence, it is a decision that
injects uncertainty as to the rules of the game
applicable to entities that do or are interested in doing
business in Puerto Rico. As we have seen, in the case of
temperature adjustment, the CA opted to ignore the
part of the law that conditioned its effectiveness on an
event that had yet to transpire. Without the regulation
that would enforce the law having been approved, and
despite the fact that the Legislature itself provided that
the temperature adjustment would not be transferred
until the approval of such regulation, the CA decided to
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apply that law to the petitioner and found millions in
damages. What is more, the CA doubled the damages
awarded even though the law does not provide for
double damages.

If the writ of certiorari is not granted to reverse the
CA’s ruling, the devastating message sent to
businesses in Puerto Rico is that they cannot rely on
the clear language of the laws that regulate them and
that they would be subject to multimillion dollar
judgments, based solely on the judicial encroachment
of the Legislature’s powers, as occurred in this case.

Both the Chamber of Commerce and the Puerto Rico
Manufacturers’ Association (“PRMA”) acknowledged
this risk and requested leave to appear before this
Court as amici curiae. The PRMA showed great
concern as to the CA’s having held the Petitioner liable
by applying a law, even when the language of that law
stated that it would not become effective until DACO
approved the corresponding operational regulation. The
Solicitor General and the PRMA also expressed concern
over the CA’s acknowledgement of a private cause of
action, in direct contravention to this Court’s recent
holding in Aguadilla Paint, supra. Additionally, the
Solicitor General and the PRMA were also worried over
the imposition of double damages based on a law that
does not provide for such remedy, and which is nothing
more than a statute to set forth the procedure to follow
in consumer class actions, and not a substantive law.

The Solicitor General of Puerto Rico also expressed
deep concern over the imposition of double damages
and the negative effects thereof on the business world,
when such infliction is not based on the language of the
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law: “This type of unexpected result certainly
discourages the investment of capital in Puerto
Rico, and therefore, affects its economic
development.” Request by the Solicitor General
(March 26, 2012), pp. 2-3 (emphasis added). Likewise,
the Chamber of Commerce started that:

Decisions, such as the CA’s, that impose
additional unforeseen risks to businesses,
introduce uncertainty with regard to the
applicable rules of the game, and affect the
image that we want to project as a stable society
of law and order where the laws are interpreted
uniformly according to their clearly stated
provisions. The effect is particularly important
in this case, because it deals with an unforeseen
interpretation of a law, 40 years after its
approval, which has the real effect of a judicial
amendment, without the benefit of a public
discussion or debate or citizen participation.

In the absence of any evidence of legislative
intent to support it, the erroneous CA decision
should be reversed for the added reason of the
negative and immediate material effect that it
would have on the risks of doing business in
Puerto Rico and the potential that it would have
in dissuading businessmen and local and
international investors from investing in our
economy. Given the importance to the public
interest of what should be the remedy available
under 118, any decision that grants double
damages to the plaintiffs should arise from a
clear Legislative expression and the
corresponding public debate regarding the
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diverse factors that favor or not the
implementation of such a punitive remedy in the
future, taking into consideration the economic
circumstances under which we live on our
island. That being the appropriate nature of
public discussion for a legislative move, and not
a judicial one, this Honorable Court should issue
the Writ of Certiorari requested and revoke the
CA’s decision, thereby permitting, if in fact there
exists a legislative intention to grant double
indemnity to the plaintiffs under Law 118, that
it be the Legislature that so expresses it clearly
in the exercise of its constitutional role.

Memorandum of Law of the Chamber of Commerce, pp.
4-5.

The interest that these leaders of the Puerto Rican
business sector have expressed concern over  should
not be ignored. As acknowledged by the Solicitor
General of Puerto Rico, the Chamber of Commerce and
the PRMA, the petition raises several issues that
transcend the petitioner’s specific interests. If the writ
of certiorari is not issued and the CA’s Judgment is not
reversed, business endeavors in Puerto Rico would be
adversely impacted in difficult and trying times. This
Court’s intervention is urgently required to correct the
highlighted errors, establish the applicable law, and
uphold the obvious principle that businesses should be
able to rely on the clear language of the laws that
regulate them.
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C. Unconstitutional Application of the Law

There is no doubt that the law that imposes the
obligation to transfer the temperature adjustment is
unconstitutional, as applied by the CFI and the CA
against the petitioner, because it violates the Due
Process Clause of the Fifth and Fourteenth
Amendments of the United States Constitution, and
Article II, Section 7 of the Constitution of Puerto Rico.
A cursory review of that law suffices to realize that it
does not establish the mechanism through which
wholesalers should make the transfer.2 The law itself
acknowledges that omission, because it conditioned its
effectiveness on DACO’s approval of the corresponding
regulation that would establish the mechanism, as we
have seen. However, the regulation that was approved
almost 9 years later (Reg. PM-12 of DACO) also failed
to address such an important omission since, while it
does indicate how retailers are to transfer the

2Artícle 5A de la Ley 157 provides:
Every wholesaler-distributor shall be bound to pass on,
transfer and acknowledge to the retailer any temperature
adjustment received in its origin by such
wholesaler-distributor for the amount of gasoline and/or
special fuels purchased. This temperature adjustment
shall in turn, be acknowledged and transferred by the
retailer to the consumer through a lowering of the price at
the retail sales level. The Department of Consumer Affairs
shall establish through regulations, within a term of one
hundred and twenty (120) days from the approval of this
act, a system that guarantees that said transfer will be
received by the consumer. It being provided, that the
transfer for temperature adjustment shall not commence
until this mechanism has been established. 

23 L.P.R.A. §1150ª (emphasis added).
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adjustment to consumers, it fails to address how
wholesalers, like the petitioner, would be
required carry out the transfer.

As known, the void-for-vagueness doctrine is not
limited to criminal proceedings, and is even applicable
in the administrative context. Pedro Muñiz v. Adm. del
Deporte Hípico, 156 D.P.R. 18, 32 (2002). Inasmuch as
both the law and the regulation regarding the
temperature adjustment failed to set forth the
mechanism for wholesalers to carry-out the transfer,
both measures are void for vagueness, and requiring
payment of damages and imposing punitive measures,
such as those established by the CA, violates the
petitioner’s right to due process. Roberts v. U.S.
Jaycees, 468 U.S. 609, 629 (1984).

IV. Conclusion

As discussed, with a simple “denied for lack of
jurisdiction,” Panel II of this Court refused to address
a brief that seeks to review a ruling by the CA that
contains serious errors and that, for the petitioner,
represents a judgment that may exceed $70 million, as
well as multimillion dollar return for
plaintiffs-respondents’ attorneys, Hernández Mayoral
and García Rodón. It is a Judgment of significant
magnitude, that improperly relies on an alleged
violation of law, despite the fact that the condition that
the law itself set forth for its effectiveness had yet to
occur. On the other hand, the multimillion dollar
doubling of the judgment imposed by the CA has no
basis whatsoever on the applicable law nor on its
legislative history. The Solicitor General, the Chamber
of Commerce, and the PRMA, aware of the importance
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of this Petition for the economy of the country,
acknowledged the foregoing and requested leave to
appear before this Court as amici curiae.

The magnitude of the errors committed by the CA,
the amounts involved and adverse impact of the CA’s
decision on the stability of the Puerto Rico economy
warrant this Court’s intervention, so as to correct the
errors, establish the state of law, and uphold the basic
principle that business and citizens should be able to
rely on the plain language of the laws of that regulate
them.

WHEREFORE, it is very respectfully requested
that this Court reconsider the Resolution of Panels II
and I, of February 24 and April 13, 2012, respectively,
thus issuing the writ of certiorari and reversing the
appealed judgment.

RESPECTFULLY SUBMITTED. In San Juan,
Puerto Rico, on April 25, 2012.
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APPENDIX 2
                         

IN THE SUPREME COURT OF PUERTO RICO

Certiorari No. CC-12-0024

[March 15, 2012]
________________________________________
JESÚS F. TRILLA PIÑERO )
D/B/A PUERTO RICO MOTOR COACH, )
TRANSPORTE INSTALACIÓN Y )
RESTAURACIÓN DE MUEBLES DE )
OFICINA, INC. (T.I.R.M.O. INC.), ET AL. )

Plaintiffs-Respondents )
)

v. )
)

ESSO STANDARD OIL PUERTO RICO; )
TOTAL PETROLEUM CORP., ET AL. )

Defendants- Petitioners )
_________________________________________ )

MOTION FOR RECONSIDERATION

TO THE HONORABLE SUPREME COURT:

COMES NOW ESSO STANDARD OIL COMPANY
(PUERTO RICO), INC. (“ESSO”), through the
undersigned attorneys, and very respectfully states and
petitions:
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I. Introduction 

Through a resolution dated February 24, 2012
(notified on March 1st), Panel II, composed of Associate
Judges Fiol Matta, Pabón Charneco, and Feliberti
Cintrón held that ESSO’s Petition for Certiorari was
“denied for lack of jurisdiction”. Thus, without any
explanation as to why Panel II  understood that it had
no jurisdiction, the Court rejected an appeal that raises
issues of paramount importance to the economic
stability of the country. If the Court fails  to reconsider
this ruling, a judgment of the Court of Appeals (“CA”)
which, with no basis in the law, doubled the
amounts awarded by the Court of First Instance
(“CFI”) to more than $57 million, will be confirmed.
As of this date, said amount could exceed $70 million.
On the other hand, Mr. Hernández Mayoral and Mr. 
García Rodón, counsel for respondents, will be
guaranteed millions in profits.

The Judgment at hand is massive, among the very
highest in recent years, and it impacts the gasoline
industry, which is vested with the utmost public
interest. As discussed below, the Judgment improperly
relies on an alleged violation of law, although the
condition required for the law to become effective had
not yet been fulfilled. Moreover, the CA’s
multimillion-dollar doubling of the award is
unsupported by the applicable law or its legislative
history. At a minimum, this unusual and unpredictable
outcome should be explained, so that companies doing
or interested in doing business in Puerto Rico are
advised of this momentous change in the rules of play.
The Chamber of Commerce and the Puerto Rico
Manufacturers’ Association both acknowledge the
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importance of this petition on the economy of the
country and, thus, they sought leave to appear as amici
curiae.

Furthermore,  as  explained  in  Section  III (p.  7),
this  Court’s  jurisdiction  to  issue the  writ requested
is unquestionable.

II. Reasons for which this Court 
should reconsider

A. Scale of the Judgment

If this Court decides not to review the Judgment
issued by the CA, the amount that the petitioner is
required to compensate, with interest, will exceed $70
million. There is no doubt that this is a substantial
and material amount, but above all, unjustified. This in
itself makes this Court’s intervention an urgent
matter. Hereinafter, we discuss how the lower courts
reached such amount and the reasons why the
judgment should be reversed.

After 10 years of litigation and an 11-week trial, the
CFI took seven months to issue a judgment that held
that the petitioner had not complied with Article 5A of
Act 3 of 1978 (23 L.P.R.A. § 1105A), which requires
wholesalers to transfer the temperature adjustment to
retailers. The CFI’s judgment  ordered a disbursement
to plaintiffs of more than $26 million, plus 25% in
attorney fees, costs and prejudgment interest,
plus $4 million to the Gasoline Retailers’ Association.
By issuing said judgment, the CFI completely ignored
the legislative mandate that clearly and emphatically
stated that the transfer of the temperature adjustment
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would not begin until the regulation that guaranteed
that consumers would receive said transfer was passed.
That is, the CFI disregarded the condition that the
Legislature itself had established for the obligation to
transfer the temperature adjustment to begin, and
imposed the multimillion dollar judgment as if the law
had no such condition.

On  the  other hand,  the CFI rejected  plaintiffs’
request  to  double  the  awarded  damages, correctly
holding that the Consumer Class Action Act (32
L.P.R.A. §§ 3341-3344) does not provide  for double
damages.

The CA confirmed the CFI’s judgment, but granted
plaintiffs double damages, increasing the amount
awarded by the CFI from over $26 million to over
$53 million. Despite the fact that, as the CFI correctly
concluded, the Consumer Class Action Act for
Consumers of Goods and Services does not provide for
double damages, the CA based its decision on
comments contained in a bill submitted 38 years later,
to amend a different statute not approved by the
legislature. That ruling, based on materials that are
not even primary sources of law, is clearly mistaken
and should be reversed by this Court.

The amount that the CA improperly doubled will
result in a judgment against the petitioner that  could 
exceed  $70  million. At  the  very least,  it is 
scandalous  that  such  an  amount remain unchanged
for three fundamental reasons:

1. The amount is based on an alleged violation
of law that was not yet in effect because the
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condition that the legislature itself
established for the obligation to transfer the 
temperature adjustment to become effective,
that is, the Department for Consumers 
Affairs’ approval of the regulation to enforce
the law, had not yet been fulfilled.

Article 5A, after setting forth the obligation to
transfer the temperature adjustment, clearly set out
the following:

The Department of Consumer Affairs [“DACO”]
shall establish through regulations, within a
term  of one hundred  and  twenty (120) days 
from  the  approval  of this act,  a system  that 
guarantees that said transfer will be received by
the consumer. It being provided, that the 
transfer for temperature adjustments shall
not commence until this mechanism has
been established.

23 L.P.R.A. §1105a (emphasis added). A cursory review
of Article 5A is enough to realize that the petitioner’s
duty to act pursuant to this provision became effective
when DACO approved the regulation, not before. Thus,
contrary to the conclusions of the CFI and the CA,
there could not be a cause of action for allegedly failing
to transfer such adjustment while DACO had not
passed the corresponding regulation. That is the
legislative mandate, and to depart from the plain
language of the law to impose a multimillion-dollar
sum, as done by the CFI and the CA, warrants the
intervention of this Court to correct such a clear error.
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Both the CA and the CFI justified such a ruling on
the Law of the Case doctrine, based by an  unpublished
judgment without opinion issued in this case in
2003 by this Court. On that occasion, a seriously
divided Supreme Court (Judges Andreu García, Fuster
Berlingeri and Hernández Denton in  favor, Justices
Corrada del Rio and Rivera Pérez against, and Justices
Rebollo López and Naveira de Rodón inhibited) ruled
that, despite the plain language of the law, wholesalers
and the petitioner had an obligation to transfer the
temperature adjustment, even though the regulation by
DACO that would establish a uniform mechanism for
the transfer had not been approved.

If a case exists that would justify a departure by
this Court from the Law of the Case doctrine, it is this
petition. The time that has transpired since that
unpublished judgment without opinion has proven
that it was impossible to fulfill the legislative mandate.
DACO took almost 9 years to pass the regulation, and
the mechanism created by that agency, which allows
the retailer to charge whatever price it wants for
gasoline, as long as that the price ends in a decimal
that does not exceed 0.7 cents, is highly questionable.
In fact, given that impossibility, both the House and
the Senate, with DACO’s support, passed a law to
repeal Article 5A of Act 3. However, after the direct
lobbying efforts of plaintiffs’ attorney, Mr. Hernández
Mayoral, with Governor Rosselló, the law that would
repeal Article 5A received a pocket veto. As a result,
plaintiffs’ attorney, Atty. Hernández Mayoral, the only
person to actually benefit from the veto, ensured that
his lawsuit remained alive in the courts. Given this
overwhelming background, wherein the law on which
the claim is based could not be implemented by the
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Agency in charge of enforcing it, and which was, in fact,
repealed by the Legislature, it is clear that this Court,
as the highest legal forum with jurisdiction, can and
must amend its previous conclusion to correct a clearly
unfair and erroneous ruling.

2. The amount of damages was improperly
doubled based on a law that does not provide
for double damages.

Contrary to the CFI, the CA held that the Consumer
Class Action Act provided for double damages. Thus,
the CA doubled the damages from $26 million to $53
million.

The Consumer Class Action Act states that:

In its order or judgment, the Court of First
Instance shall impose an amount equal to the
damages determined as compensation for
damages, plus a reasonable amount not less
than twenty-five percent (25% ) for attorney’s
fees, plus legal interest from the moment the
damage is caused and costs of the proceedings.

32 L.P.R.A. §3343 (emphasis added). The CA concluded
that “equal” amounts to “double”. However, as
explained in the petition, neither the law, its legislative
history, the applicable case law, nor the treatise-
writers who discuss this law even mention the word
“double” or anything to that effect. As is well known,
when the Legislature has intended to impose double
damages, it has explicitly stated that intent. The
Employment Anti-Discrimination Act (29 LPRA § 146),
the Protection of Working Mothers Act (29 LPRA
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§ 469), the Retaliation Against an Employee for
Providing Testimony Act (29 LPRA § 194th), the
Anti-Workplace Discrimination on Account of Sex Act,
(29 LPRA § 155j) and the Working Hours Act (29 LPRA
§ 282) all use the word “double”. As is to be expected,
when considering something as extraordinary as the
imposition of punitive double damages, there must be
an express reference to such a remedy, since “it is well
known that penalties are not presumed and that the
intent for its imposition should appear clearly” Salgado
v. Superior Court, 92 D.P.R.367, 372 (1965). This
contrasts with the decision of the CA, which based its
conclusion to double damages on a bill unrelated to
the Consumer Class Action Act, which was not
even approved.

3. According to this Court’s recent ruling in
Aguadilla Paint v. Esso, 2011 TSPR 194,
Plaintiffs-respondents do not have a right to
a private cause of action and the courts lack
subject-matter jurisdiction; therefore, the
judgments in this case are null ab initio.

As if the foregoing were not enough, this Court has
already held that there is no private cause of action
under Act 3, the law on which plaintiffs-respondents
base their claim. In Aguadilla Paint v. Esso, 2011
TSPR 194, the Court categorically stated the following:

[W]e hold no doubts [that] a private party, [...]
whether a person or a legal entity,  does not
have standing to file a cause of action against a
distributor-wholesaler for alleged violations to
Article 4A of [Act 3].
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Aguadilla Paint, supra, at p. 13 (emphasis added). The
United States Court of Appeals for the First Circuit has
also made the same ruling, in the context of a class
action similar to this one, for alleged damages resulting
from unfair trade practices based on section 259 of the
Antitrust Act and Act 118 as to consumer class actions.
The First Circuit dismissed the claim stating that:

[T]he courts that have considered the issue have
held that procedural class action provisions
neither create substantive rights nor give rise to
an independent cause of action. We have found
no case contrary to this holding, and we have no
basis for concluding that Puerto Rico would
deviate from this unanimous authority. 
[...].
We conclude that the district court correctly
dismissed [plaintiffs’] claims under the Antitrust
Act and the [Consumer Class Action Act, Act,
118 (“CCAA”)]. The Antitrust Act expressly
prohibits a private right of action for suits
brought under section 259(a), and nothing in the
CCAA –a  procedural class action statute--
provides any indication that the Puerto Rico
legislature intended to create a substantive right
of action for class action suits pursuant to
section 259(a). 

Díaz v. Hyundai, 501 F.3rd 12, 16 (1st Cir. 2007).

Although Aguadilla Paint involves a claim under
Article 4A, the Court left no doubt as to the fact that its
ruling also applied to claims brought under Article 5A
(regarding temperature adjustment). See p. 12 of the
opinion. Article 5A is expressly described as included
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together with Article 4A by Act 157, as part of Article
8 of the Gasoline Act 3. There is no doubt that the
reasoning that led the Court to conclude that there is
no private cause of action under Article 4A is equally
applicable to Article 5A, of the instant case.

Furthermore, we note that Art. 5A is enforced
pursuant to the Antitrust Act, Act 77 of June 25, 1964
(the “Anti-Trust Act”), 10 L.P.R.A. §§ 257 et seq., by the
Office of Monopolistic Affairs (“OAM”) before DACO.
Thus, the courts will not have subject-matter
jurisdiction to hear such cases. See articles 8 and 10 of
Act 3, 23 L.P.R.A §§ 1108 y 1110; Aguadilla Paint, 2011
TSPR 194, at p. 14. The structure that the Legislature
has carefully designed through Act 3 and the
jurisdictional reserve granted to DACO, is an
expression of public policy that has remained unaltered
since the approval of Act 3. By legislative design, there
is no subject-matter jurisdiction and the judgments
issued by the lower courts in this case are null.
Vázquez v. ARPE, 128 D.P.R. 513, 537 (1991). It is
firmly established that “... if a judgment is null, it must
be rescinded regardless of the merits of the defenses or
claims of the affected party”. García Colón v Sucn.
González, 178 D.P.R. 527, 543-544 (2010).

B. Negative Impact on the Stability of
Businesses

We have already discussed the profound defects of
the CA’s Judgment. In essence, it is a decision that
injects uncertainty as to the rules of the game
applicable to entities that do or are interested in doing
business in Puerto Rico. As discussed, in the case of
temperature adjustment, the CA opted to ignore the
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part of the law that conditioned its effectiveness on an
event that had yet to transpire. Without the regulation
that would enforce the law having been approved, and
despite the fact that the Legislature itself provided that
the temperature adjustment would not be transferred
until the approval of such regulation, the CA decided to
apply that law to the petitioner and found millions in
damages. What is more, the CA doubled the damages
awarded even though the law does not provide for
double damages.

If the writ of certiorari is not granted to reverse the
CA’s ruling, the devastating message sent to
businesses in Puerto Rico is that they cannot rely on
the clear language of the laws that regulate them and
that they would be subject to multimillion dollar
judgments, based solely on the judicial encroachment
of the Legislature’s powers, as occurred in this case.

Both the Chamber of Commerce and the Puerto Rico
Manufacturers’ Association (“PRMA”) acknowledged
this risk and requested leave to appear before this
Court as amici curiae. The PRMA showed great
concern as to the CA’s having held the Petitioner liable
by applying a law, even when the language of that law
stated that it would not become effective until DACO
approved the corresponding operational regulation. The
PRMA also expressed concern over the CA’s decision to
acknowledge a private cause of action, in direct
contravention to this Court’s recent holding in
Aguadilla Paint, supra.  Additionally, PRMA was also
worried over the imposition of double damages based
on a law that does not provide for such remedy, and
which is nothing more than a statute to set forth the
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procedure to follow in consumer class actions, and not
a substantive law.

The Chamber of Commerce also expressed concern
over the imposition of double damages and the negative
effects thereof on the business world, when such
infliction is not based on the language of the law:

Decisions such as the CA’s, that impose
additional unforeseen risks to businesses,
introduce uncertainty with regard to the
applicable rules of the game, and affect the
image that we want to project as a stable society
of law and order where the laws are interpreted
uniformly according to their clearly stated
provisions. The effect is particularly important
in this case, because it deals with an unforeseen
interpretation of a law, 40 years after its
approval, which has the real effect of a judicial
amendment, without the benefit of a public
discussion or debate or citizen participation.

In the absence of any evidence of legislative
intent to support it, the erroneous CA decision
should be reversed for the added reason of the
negative and immediate material effect that it
would have on the risks of doing business in
Puerto Rico and the potential that it would have
in dissuading businessmen and local and
international investors from investing in our
economy. Given the importance to the public
interest of what should be the remedy available
under 118, any decision that grants double
indemnity to the plaintiffs should arise from a
clear Legislative expression and the
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corresponding public debate regarding the
diverse factors that favor or not the
implementation of such a punitive remedy in the
future, taking into consideration the economic
circumstances under which we live on our
island. That being the appropriate nature of
public discussion for a legislative move, and not
a judicial one, this Honorable Court should issue
the Writ of Certiorari requested and revoke the
CA’s decision permitting, if in fact there exists a
legislative intention to grant double indemnity
to the plaintiffs under Law 118, that it be the
Legislature that so expresses and carries it out
within its constitutional role.

Memorandum of Law of the Chamber of Commerce, pp.
4-5.

The interest that these leaders of the Puerto Rican
business sector have expressed concern over  should
not be ignored. As acknowledged by the Chamber of
Commerce and PRMA, the petition raises several
issues that transcend the petitioner’s specific interests.
If the writ of certiorari is not issued and the CA’s
Judgment is not reversed, business endeavors in
Puerto Rico would be adversely impacted in difficult
and trying times. This Court’s intervention is urgently
required to correct the highlighted errors, establish the
applicable law, and uphold the obvious principle that
businesses should be able to rely on the clear language
of the laws that regulate them.
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C. Unconstitutional Application of the Law

There is no doubt that the law creates the obligation
to transfer the temperature adjustment is 
unconstitutional, as applied by the CFI and the CA
against the petitioner, because it violates the Due
Process Clause of the Fifth and Fourteenth
Amendments of the United States Constitution, and
Article II, Section 7 of the Constitution of Puerto Rico.
A cursory review of that law suffices to realize that it
does not establish the mechanism through which
wholesalers should make the transfer.1 2The law itself

1 Artícle 5A of Law 157 provides:
Every wholesaler-distributor shall be bound to pass on,
transfer and acknowledge to the retailer any temperature
adjustment received in its origin by such
wholesaler-distributor for the amount of gasoline and/or
special fuels purchased. This temperature adjustment
shall in turn, be acknowledged and transferred by the
retailer to the consumer through a lowering of the price at
the retail sales level. The [DACo] shall establish through
regulations, within a term of one hundred and twenty
(120) days from the approval of this act, a system that
guarantees that said transfer will be received by the
consumer. It being provided, that the transfer for
temperature adjustment shall not commence until this
mechanism has been established. 

23 L.P.R.A. §1150ª (emphasis added).

2 In Rodríguez v. Nasrallah, 118 D.P.R. 93, 96 (note 3), this Court
provided that “[in] cases such as these, magistrates must makie an
effort so that the parties and this Court are in a a position to issue
a judgment on the correctness of their ruling. It is clear that
limiting oneself to a conclusion –‘never acquired jurisdiction’- goes
against the principles of having to apply the principles established
in our procedural system.” While this cite refers to a ruling from
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acknowledges that omission, because it conditioned its
effectiveness on  DACO’s approval of the corresponding
regulation that would set forth the mechanism.
However, the regulation that  was approved almost 9
years later (Reg. PM-12 of  DACO) also failed to
address such an important omission since, while it does
indicate how retailers are to transfer the adjustment to
consumers, it fails to address how wholesalers, like
the petitioner, would be required carry out the
transfer.

As known, the void-for-vagueness doctrine is not
limited to criminal proceedings, and is even applicable
in the administrative context. Pedro Muñiz v. Adm. del
Deporte Hípico, 156 D.P.R. 18, 32 (2002). Inasmuch as
both the law and the regulation regarding the
temperature adjustment failed to set forth the
mechanism for wholesalers to carry-out the transfer,
both measures are void for vagueness, and requiring
payment of damages and imposing punitive measures,
such as those set established by the CA, violates the
petitioner’s right to due process. Roberts v. U.S.
Jaycees, 468 U.S. 609, 629 (1984).

III. This Court has Jurisdiction to Issue the
Writ of Certiorari and to Reverse the
Judgment

The resolution of Panel II that denied the petition
provided “denied for lack of jurisdiction”. There is no
explanation as to what the said Panel based itself on to

a lower court, the same principle must apply to the rulings of the
other judicial forums.
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conclude that the Court had no jurisdiction. That result
is contrary to the understanding of this Court that
when there is “lack of jurisdiction,” the reasons thereof
should be explained.

This Honorable Court has jurisdiction to issue the
requested writ of certiorari because ESSO filed its
Petition for Certiorari within the 30 days after the CA
considered the merits of and denied ESSO’s Motion for
Reconsideration before that court. That is, the CA
denied respondents’ arguments regarding service and,
consequently, evaluated the merits of the request for
reconsideration. What  tolls  the  filing deadline to 
seek  the  Supreme  Court’s  review is  the filing of the 
motion  for reconsideration (and not service thereof).
Rule 84(A) of the CA Regulation. Therefore, once ESSO 
timely filed the motion for reconsideration before the
CA (Ap. 9069-9102), the deadline to seek this Court’s 
review was  tolled,  and  that  term  did  not  begin  to 
run  anew  until  the  CA  addressed  the  referenced
motion, which occurred on December 5, 2011 (notified
on the 16th of that month) (Ap.  9106-9111). Rule 84 of
the CA Regulation; Rule 52.2(f) of Civil Procedure; Rule
20(a)(10) of the Supreme Court’s Regulation. Moreover,
as to  ESSO’s opposition to  the respondents’ request
for dismissal, the CA, in its December 16, 2011
resolution (not. on December 22), held “nothing more to
decide. See this Court’s Resolution of December 5th,
2011”, in which it considered and denied the motion for
reconsideration (Ap. 9139). Thus, the CA reaffirmed its
holding as to the existence of just cause and, because
respondents did not seek review of that conclusion, that
holding is final  and conclusive. Insular Highway v.
A.I.I.Co., 174 DPR 793, 811 (2008) y Morán v. Martí,
165 DPR 356, 366 (2005). Hence, the instant petition
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was timely filed, and there is no doubt that this Court
has jurisdiction to address it.

We may, nonetheless, presume that the reason why
Panel II held that there was a “lack of jurisdiction” is
related to the fact that, after the CA’s Judgment was
notified, the petitioner, although it timely filed a
motion for reconsideration before that court, served
plaintiffs a copy thereof to an  email address that
turned out to be incorrect. The flaw consisted in
having switched only one letter of the email
address (the letter “m”), in the following manner:

Correct address Incorrect address to
which the Motion for 
Reconsideration was

notified

jahm@mac.com jamh@mac.com

As we shall see, a holding to the effect of lack of
jurisdiction because of a one letter switch responds to
procedural limitations that have already been overcome
by our legal system and should never led to the
dismissal of a brief for lack of jurisdiction.

Note that what is involved is a mere switch of the
fourth letter of an email address that is 12 letters long.
Also note that the mistake is only perceptible when
examined closely and when both addresses are
carefully compared. Additionally, we must add that it
occurred in the context of a new method of electronic
service that has only been in use for a short period of
time. A delay in service to respondents of the
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reconsideration sought before the CA, as a result of the
switch letter, the “m”, in the email address, does not
present an issue of lack of jurisdiction. It is firmly
established that the deadline to serve motions for
reconsideration is of strict compliance, and not a
jurisdictional requirement. Rule 13(B)(1) of the CA
Regulation. Therefore, such deadline can be extended
if, as in this case, just cause is established for not
having served during the initial deadline. See Rojas v.
Axtmayer, 150 D.P.R. 560, 564-565 (2000).

In this case, the petitioner explained, to the CA’s
satisfaction, that there was just cause. The incorrect
email address was included as that of Atty. Hernández
Mayoral on a “List of Attorneys to Serve” attached to
24 motions filed by the petitioner before the CFI. Other
parties in this case, such as the ADG, the
Commonwealth of Puerto Rico, and DACO also used
that list. However, no party, including plaintiffs, ever
filed an informative motion to state that the address
was incorrect. The petitioner also never received any
returned email correspondences that it had sent to that
address, nor did it ever receive any indication or notice
of failure of remittal or delivery to the referenced
address.

Thus, the CA exercised its discretion to determine
whether the delay in service of the motion for
reconsideration was justifiable. Although it denied the
reconsideration filed by the petitioner, the truth is that
through its December 5, 2011 resolution (notified on
the 16th of that month) it understood that it was free
of jurisdictional defects (Ap. 9106-9111). The CA had
clearly had jurisdiction to make that ruling, as it is not
until this Court issues the writ of certiorari (pending
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event) that the CA loses its jurisdiction. See Rule 20(J)
of this Court’s Regulation. There is no reason
whatsoever to conclude that the CA abused its
discretion in arriving at its conclusion. Pueblo v Rivera
Santiago, 176 D.P.R. 559 (2009).

The foregoing is in line with the public policy
principle that cases should be heard and addressed  on
the merits. Rivera v. Superior Packaging, 132 D.P.R.
115, 124 (1992). The Judiciary Act of 2003 incorporates
this principle by providing that “[t]he rules of
procedure of the CA shall contain, without limitation,
rules aimed at minimizing the number of appeals that
are dismissed for notification defects [.]” 24 LPRA
§ 24w. In any event, a simple error as that which took
place before the CA, and which resulted from the use of
a relatively new method of electronic service, and of the
email address that appears in multiple filings in the
record of the case, constitutes just cause and should not
lead to the disproportionate injustice of losing the right
to ensure the review of a judgment that is rife with
errors,  such as the one which concerns us here, and
which may exceed $70 million. Nor should it result in
that  the Court pass up the opportunity to establish the
state of law and provide justice.
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IV. Conclusion

As discussed, with a simple “denied for lack of
jurisdiction,” Panel II of this Court refused to address
a brief that seeks to review a ruling by the CA that
contains serious errors and that, for the petitioner,
represents a judgment that may exceed $70 million, as
well as multimillion dollar return for
plaintiffs-respondents’ attorneys, Hernández Mayoral
y García Rodón. It is a Judgment of significant
magnitude that improperly relies on an alleged
violation of law, despite the fact that the condition that
the law itself set forth for its effectiveness had yet to
occur. On the other hand, the multimillion dollar 
doubling of the judgment imposed by the CA has no
basis whatsoever on the applicable law or its 
legislative history. The Chamber of Commerce and  the
PRMA,  aware of  the importance of this  Petition  for
the  economy of the  country,  acknowledged  the 
foregoing and requested leave to appear before this
Court as amici curiae.

The magnitude of the errors committed by the CA,
the amounts involved and adverse impact  of the CA’s
decision on the stability of the Puerto Rico economy
warrant this Court’s intervention, so as to correct the
errors, establish the state of law, and uphold the basic
principle that business and citizens should be able to
rely on the plain language of the laws of that regulate
them.

WHEREFORE, it is very respectfully requested
that this Court reconsider the Resolution of Panel II, of
February 24, 2012, thus, issuing the writ of certiorari
and reversing the CA’s Judgment.
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RESPECTFULLY SUBMITTED. In San Juan,
Puerto Rico, this 15th of March, 2012.

McCONNELL VALDÉS LLC 
Attorneys for ESSO Standard Oil Puerto Rico
PO Box 364225
San Juan, Puerto Rico 00936-4225 
Tel: (787) 250-5632 
Fax: (787) 759-2785 
http://www.mcvpr.com

/s/ Arturo J. García Solá
ARTURO J. GARCÍA SOLÁ
RUA No.: 8,031 
ajg@mcvpr.com

/s/ Héctor M. Laffitte
HÉCTOR M. LAFFITTE
RUA No.: 1,867 
hml@mcvpr.com

TORO, COLÓN, MULLET,
RIVERA & SIFRE, P.S.C.
Attorneys for ESSO Standard Oil Puerto Rico
Union Plaza, Suite 311 
416 Avenida Ponce de León 
San Juan, Puerto Rico 00918-3430
Tel: (787) 751-8999 
Fax: (787) 763-7760

/s/ Manuel Fernández Bared
MANUEL FERNÁNDEZ-BARED 
RUA No.: 8,801 
mfb@tcmrslaw.com
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/s/ Ángel Sosa Báez
ÁNGEL SOSA BÁEZ
RUA No. 13,942 
asosa@tcmrslaw.com

/s/ Paula Gutiérrez-Rivera
PAULA GUTIÉRREZ-RIVERA
RUA No.: 17,336
pgutierrez@tcmrslaw.com

LCDO. GUILLERMO ARBONA LAGO

Attorneys for ESSO Standard Oil Puerto Rico 
PO Box 361728
San Juan, Puerto Rico 00936-1728

Tel: (787) 793-1996 
Fax: (787) 781-9375
/s/ Guillermo Arbona Lago 
GUILLERMO ARBONA LAGO
RUA No.: 3,361 
dianaazizi@yahoo.com

LAURA R. DOMÍNGUEZ LLERANDI

Attorney for Esso Standard Oil (Puerto Rico)
30 Calle Reparto Piñero 
Guaynabo, PR 00969-5650

Tel. y Fax. (787) 963-0677

/s/ Laura R. Domínguez Llerandi 
LAURA R. DOMÍNGUEZ LLERANDI
RUA No.: 14,042 
ldominguezlaw@gmail.com
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NO.: JF-2012-110 CERTIFICATE OF
TRANSLATOR

I, Joaquín Font, am a Certified Interpreter of the
United States District Courts, and hereby
CERTIFY: that according to the best of my
knowledge and abilities, the foregoing is a true and
faithful rendering into English of the original
Spanish text, which I have translated.

The translated document is eleven (11) pages long,
including this certification sheet, and contains no
changes or erasures.

As indicated in its caption, this translation’s
content is a Motion for Reconsideration before the
Puerto Rico Supreme Court [Certiorari No.
CC-12-0024].

/s/ Joaquín Font            

Joaquín Font – Font Translations 
United States Courts Certified Interpreter

Calle Calaf 400, Suite 268, 
San Juan, Puerto Rico 00918 

Toll-Free Tel & Fax: 1-877-562-78746
Email: jf@fonttranslations.com
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______________________________________ )
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REPLY TO OPPOSITION FILED BY
PLAINTIFFS TO THE ISSUANCE OF A WRIT

OF CERTIORARI BY ESSO

TO THE HONORABLE SUPREME COURT:

COMES NOW the appellant, Esso Standard Oil
Company (Puerto Rico), Inc. (“ESSO”), through the
undersigned legal representative, and respectfully files
this reply to the “Opposition to the Issuance of Writ of
Certiorari” of January 27, 2012 (the “Opposition”), of
the plaintiffs-appellees, the consumers of gasoline and
diesel (the “Plaintiffs”).

I. The appeal is not tardy, since ESSO filed and
notified its Motion for Reconsideration before
the Court of Appeals in a timely manner,
which stayed the term to appeal before the
Supreme Court.

After the notification of the Judgment of the Court
of Appeals (“CA”), which occurred on October 28, 2011,
(App. 8979-8982), on November 14, 2011, ESSO filed a
timely Motion for Reconsideration with regard to said
Judgment (the “Motion for Reconsideration”),
notifying all of the parties simultaneously
through e-mail. (App. 9069-9102). On November 28,
2011, Plaintiffs filed a request for certiorari before this
Court requesting the review of the Judgment.1   ESSO
became aware of the writ of the Plaintiffs on November
30, 2011 and, on that same date, communicated with
their attorney, José A. Hernández Mayoral, Esq., who

1 Appeal No. CC-11-0975.



App. 50

indicated that the notice of the Motion for
Reconsideration had been sent to an email other than
his (jamh@mac.com, instead of jahm@mac.com).  The e-
mail was never returned by the system, nor was any
notice whatsoever generated of any failure or
breakdown, wherefore ESSO did not detect the
discrepancy until November 30.  That is why, on that
same date, ESSO again sent another copy of the Motion
for Reconsideration to Attorney Hernández Mayoral by
e-mail.  See Exhibit A on page 2, par. 5 (“Reply to
Opposition to Informative Motion and Motion to
Dismiss” of ESSO), filed on December 9, 2011 before
this Honorable Forum (in CC-11-975)).2

It is an undisputable fact that the e-mail
jamh@mac.com appears as the one corresponding to
Attorney Hernández Mayoral in a “List of Attorneys to
be Notified” included in 24 documents filed by ESSO
before the CFI (see Exhibit A at page 3, par. 7 and
Exhibit 2 of this one - Sworn Statement of Torres
Luzunaris), and that, in fact, other parties in the case,
such as the Gasoline Retailers Association (“ADG” in
Spanish), the Commonwealth of Puerto Rico (“ELA” in
Spanish), and the Department of Consumer Affairs
(“DOCA”), use the aforementioned “list of Attorneys to
be Notified”.  See Exhibit A at page 5, par. 9 and
Exhibit 2 of this one -Sworn Statement of Torres
Luzunaris.  The voluminous record of the case,
however, does not include any motion or note of
clarification whatsoever from the attorneys of the

2 Despite the voluminosity of Exhibit A, it is included for greater
convenience of this Honorable Court since said document was filed
in case CC-11-975, directly related to this one.
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consumers-plaintiffs or of any person or party
whatsoever clarifying that the e-mail address
jamh@mac.com was incorrect.  See Exhibit A, at page
5, par. 10 and Exhibit 2 of this one - Sworn Statement
of Torres Luzunaris. That is, as of June 2009, ESSO, as
well as other parties, used a“List of Attorneys to be
Notified” that included the e-mail jamh@mac.com, but
the Plaintiffs never advised that they were not
receiving the notifications and/or that an incorrect
address was being used.  Note, also, that ESSO never
received the return of any e-mail sent to the address
jamh@mac.com, nor did it receive any notification
whatsoever from mac.com.3

As established in Rule 84 of the Regulations of the
CA “[t]he timely filing of a motion for reconsideration
will stay the terms to appeal or file before the Supreme
Court.” Regulation of the CA, R. 84(A) (emphasis ours).
The filing is made “only with the Clerk of the CA”.  Id.
R. 14.  The language of Rules 84 and 14 is clear: the
filing of the motion for reconsideration with the Clerk
of the CA is what interrupts the terms to file before the
Supreme Court, not the notification to the parties.  The
fact that the notification of a copy of the Motion for
Reconsideration did not reach a party due to the

3 When an e-mail arrives to the corresponding domain, the server
that receives it checks that the address is one that it administers. 
If the address does not exist, the system does not allow its entry
and shortly thereafter it issues a message that evidences the lack
of delivery, called in English “non-delivery report” or “NDR”. 
Nevertheless, in this case, the subscribers never received any
message that indicated that the message to Atty. Hernandez
Mayoral had not been received.  See Exhibit A at page 5, par. 10
and Exhibit 2 of this one-Sworn Statement of Torres Luzunaris).
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transposition of two letters in an e-mail address, does
not suppress the effect that the motion for
reconsideration has to interrupt the terms to file before
the Supreme Court when the delay in the notification
can be adequately justified, as has occurred in this
case.

The notification of a motion for reconsideration
constitutes a requirement of strict compliance.  Lagares
v. ELA, 144 D.P.R. 601, 618-619 (1997); Regulation of
the CA, Rule 13(B)(1).  Due to the impact that they
could have with regard to the substantive rights of the
parties, the Supreme Court has been consistent in
concluding that the jurisdictional procedural
requirements have to be expressly determined by law. 
See, Lagares, 144 D.P.R. at page 617, and its progenie.
Contrary to a jurisdictional term, a term of strict
compliance can be extended. See, Rojas v. Axtmayer
Ent. Inc, 150 D.P.R. 560, 564-565 (2000).  Nevertheless,
this can be done only when the party who requests it
demonstrates just cause for the tardiness.  Id.  The
accreditation of just cause is made with concrete and
particular explanations -- duly evidenced in the
document-- that allow the Court to conclude that there
was an excusable reason for the delay or tardiness.  See
id.  Vagueness and excuses or stereotyped allegations
do not comply with the requirement of just cause. See
Id.

In their argument, the consumers do not even
rebate what is previously stated by ESSO with regard
to the existence of just cause.  They fail to mention the
legal standard applicable to the lack of observation of
a term of strict compliance, that is, that it can be
tolerated provided there is just cause for this and the
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interested party states in detail and adequately
certifies the just cause for the delay.  See, García
Ramis v. Serrallés, 171 D.P.R. 250, 253 (2007) et al. 
The consumers merely equate the effect of a defective
notification of an order or judgment with the lack of
notification of a motion for reconsideration, and for this
they invoke the cases of Plan de Bienestar v. Seaboard,
2011 T.S.P.R. 120, and Caro v. Cardona, 158 D.P.R.
592 (2002), out of context. In said cases, which refer to
defective notifications of findings of the CFI, this
Honorable Court applied the principle that the cases
must be heard on the merits and that a case should not
be dismissed due to defects in the notifications. 
Following this principle, this Honorable Court
remanded the cases to the lower court for their
consideration on the merits.

The consumers sustain their Opposition on cases
resolved under the state of law prior to the New Rules
of Civil Procedure of 2009, when there existed certain
uncertainty regarding when a motion for
reconsideration interrupted the period to file an appeal. 
As can be seen from the text of the new Rule 47, this
defect was corrected.  Rule 47 of Civil Procedure of
2009 provides that “[o]nce the motion for
reconsideration has been filed the terms to resort
on appeal will be interrupted for all of the
parties. These terms will commence to be counted
again as of the date when there is filed in the record a
copy of the notice of the resolution resolving the motion
for reconsideration.”  32 L.P.R.A. App. V, R. 47
(emphasis ours).  The consumers also cite several
unpublished opinions of federal cases, however they
make no reference whatsoever to Rule 5(b) of Federal
Civil Procedure regarding notifications, which affirms
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that the notification of a writ through electronic means
is perfected by the mere transmission:

(h) Service: How Made.
(1) Serving an Attorney.

[...]
(2) Service in General.  A paper is served

under this rule by:
[...]

(E) sending it by electronic means if
the person consented in writing -in
which event service is
complete upon transmission,
but is not effective if the
serving party learns that it did
not reach the person to be
served; or
[...]

Fed. R. Civ. P. 5(b)(2)(E) (emphasis ours).

If we apply the federal rule to the facts of this case,
it is necessary to conclude that ESSO complied with
the requirements of notification of the aforementioned
Rule 5, since it perfected the notification when it
transmitted the e-mail notifying the Motion for
Reconsideration. ESSO notified the copy of the Motion
for Reconsideration to an e-mail address that
reasonably and in good faith it understood
corresponded to Atty. Hernández Mayoral, since the
address appears from a list of notifications used for
more than two years by several of the parties, without
Atty. Hernández Mayoral advising the CFI or the
parties that the address was incorrect.
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Beyond legal references, Plaintiffs do not allege to
have suffered any prejudice due to the defective
notification.  And it is that the CA had not yet
adjudicated the Motion for Reconsideration on the date
that ESSO became aware of the error in the
notification.  In view of the fact that the Plaintiffs did
not suffer any prejudice whatsoever, and considering
that there has been just cause for the alleged tardiness
in the notification of the copy of the Motion for
Reconsideration to the Plaintiffs, the CA acted correctly
in extending the term of strict compliance for the
notification and adjudication the motion on its merits,
which finding became final and binding, since the
Plaintiffs did not appeal said determination. 
Furthermore, there is no indication that the CA
committed an abuse of discretion in  evaluating the
interests of the parties, wherefore this Court should
not intervene with its finding.  See, Pueblo v. Rivera
Santiago, 176 D.P.R. 559 (2009) (opinion issued by
Judge Pabón Charneco).

On the other hand, it is not correct when the
Plaintiffs allege that the controversy with regard to the
notification of the Motion for Reconsideration was not
corrected by its eventual adjudication by the CA, since
“on the date the CA expressed itself, its jurisdiction
had expired.”  Opposition, at page 5.  The Plaintiffs
forget that it is only when this Honorable Court issues
the writ of certiorari that the CA loses jurisdiction over
the case.  See Rule 20(J) of this Supreme Court; see,
also, Pagán Navedo v. Rivera Sierra, 143 D.P.R. 314
(1997).  (The proceedings in this case will be stayed
only when the petition for certiorari is issued.  It is at
the time that the proceedings are stayed that the court
of first instance loses jurisdiction over these matters.) 
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That is, the fact that the Plaintiffs filed a Petition for
Certiorari did not deprive the CA of jurisdiction.  In
fact, as of today, the CA still has jurisdiction in this
case.4

In the Opposition, the Plaintiffs also indicate that
because ESSO only filed a motion for reconsideration
with regard to a finding of the CA related to the
allegations of the Plaintiffs before the CA, the term for
ESSO to appeal the findings of the TA with regard to
ESSO’s appeal was not interrupted.  Opposition at
pages 5-6.  Said allegation is petty.  The appeals of the
Plaintiffs and of ESSO, both resulting from a single
judgment of the CFI, were consolidated by the CA,
which resulted in one Judgment.  The consolidation
implies that all of the affairs and cases are unified,
from the point of view of the terms that are applicable. 

4 As ESSO discussed in its Petition for Certiorari, the Judgments
of the CFI and of the CA in this case were issued by courts without
jurisdiction over the matter, since the Plaintiffs lacked the right to
a private cause of action.  Thus, an inevitable consequence of the
radical lack of jurisdiction over the matter is that “the parties
cannot voluntarily grant jurisdiction over the matter to a court nor
can the court a[r]rogate the same on its own.”  Vázquez v. ARPE,
128 DPR 513, 537 (1991). Therefore, the controversy regarding the
notification of the Motion for Reconsideration lacks consequence. 
It is moot issue.  In view of the fact that the judgments of the CFI
and the CA are null, and since  the parties may not confer
jurisdiction over the matter to the courts, the subject of the
notifications can also not confer “per se” a jurisdiction to the courts
that the Legislature expressly denied them.  The actions of the
parties cannot vary the public policy established by the
Legislature, nor can they amend the jurisdictional provisions of
Law 3 and the Anti-Trust Law which confers primary and
exclusive jurisdiction to the DOCA.
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See Rodríguez Mora v. García Lloréns, 147 D.P.R. 305,
310 (1998) (regarding a single ruling there cannot be
two different terms to appeal).

For the reasons stated above, it is not correct that
this appeal is tardy.

. . . . . . . . . .

RESPECTFULLY SUBMITTED.

In San Juan, Puerto Rico, today February 6, 2012.

Certified to be a true and correct 
translation from its original.

Aída Torres, USCCI
787.723.4644
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OPPOSITION TO THE ISSUANCE OF
A WRIT OF CERTIORARI

TO THE HONORABLE SUPREME COURT:

COME NOW the plaintiffs-appellees, through the
undersigned  attorneys and very respectfully state and
pray:

This Honorable Supreme Court should not issue the
writ of certiorari filed by the petitioner Esso Standard
Oil Puerto Rico (ESSO): because the appeal is tardy;
because it attempts to relitigate matters that are the
law of the case or that were waived and because it
alleges errors without any merit whatsoever.

I. The appeal is tardy

The Court of Appeals (CA) issued its judgment on
October 25, 2011, and because it disposes in the same
of two appeals that were consolidated-
KLAN201100004 and KLAN201100007- it issued
several notifications on October 28, 2011. (App. 8970
and 8981).  The Judgment disposed of each appeal
separately.  In its section II which is entitled:
“ R E Q U E S T  F O R  A P P E A L  O F  E S S O
KLAN201100007”) (App. 8992) there are discussed and
disposed of the statements of error alleged by Esso in
that appeal.  In turn, in Section III, entitled
“REQUEST FOR APPEAL OF THE CONSUMER
CLASS KLAN201100004”, there are discussed and
disposed of the indications of error alleged by the
consumer class in this appeal (App. 9050).  The CA
maintained that differentiation since, as stated by the
commentators: “In consolidated appeals the separate
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appeals do not merge into one”.  16A Fed. Prac. & Proc.
Juris. § 3949.2 (4th ed.)1

ESSO appeals both notifications of judgment in the
same Petition.  Pursuant to Rule 20 of the Supreme
Court, Esso had 30 days counted as of these two
notifications to appeal, with the term expiring on
Monday, November 28, 2011.

ESSO suggests that the term to appeal was
interrupted with the motion for reconsideration that it
filed before the CA on November 14, 2011 and that the
30 days commenced with the denial of that motion for
reconsideration, which occurred on December 5,
notified on December 16, 2011 (Petition 4).

The motion for reconsideration questions the
manner in which the CA disposed of one of the
statements of error alleged by the herein appellee in
KLAN201100004 (See, App. 4069 of the Appeal of the
appellee, App. 9055 of the Judgment of the TA, and
App. 9070 of the Motion for Reconsideration).  What it
alleged in the reconsideration is what appears as 
statement of error D of the Petition.

1 The parties also maintained the separate identity of the appeals. 
It was commonly the case that the parties identified the writs that
were particular to one of the appeals only with the number of that
appeal.  For example, the appellant in 00004 identified its
supplementary brief only with 00004 (App. 8895), and when as an
appellee it opposed the supplementary brief that Esso filed in its
appeal, it identified that motion only with 00007 (App. 8906).
Similarly Esso, as the appellant in 00007, identified its “Motion for
Reconsideration to Exclusion of Supplementary Brief”, only with
number 00007. (App. 8964).
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ESSO does not disclose in its petition that the
aforementioned motion for reconsideration was not
notified to the appellee until November 30, having the
period to appeal already elapsed.  Esso also fails to
disclose in its writ that the lack of notification was due
to gross negligence: not following what is required by
the rules regarding the method of notification and
instead using an old  notifications list with an e-mail
address which from its face was incorrect.

A motion for reconsideration not notified does not
interrupt the term to appeal.2  This Honorable
Supreme Court has applied this rule in the almost
identical context of a motion for additional findings:

The requirement of notifying the filing of a
request for additional findings of fact and
conclusions of law is of strict compliance.  The
failure to comply with this requirement would
deprive the court of instance of jurisdiction to
entertain the same. Moreover the lack of
observance of this precept will not interrupt the
term that one has to request the review of a
judgment before the Court of Appeals.

2 “The notification to an incorrect address, other than the one that
appears in the record, is as if no notification had been made.”  Plan
de Bienestar de Salud de la Unión de Carpinteros de Puerto Rico
v. Seaboard Sur. Co., 2011 TSPR 120 (August 12, 2011).  This
finding was made by the Court in the context of a notification from
the Court of First Instance but also applies to the notification by
a party, since the rule that governs notifications by the courts and
by the parties is the same.
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Szendrey Ramos v. Castillo, 169 DPR 873, 884-85
(2007).

In the Federal Courts it has been applied to motions
for reconsideration and new trial.  For example, with
regard to motions for reconsideration:

Although Green’s motion was nominally filed
under Fed.R.Civ.P. 59, the record does not
reflect that it was served on the defendants
within 10 days of entry of judgment, as required
by Rule 59.  Only a motion timely served under
Rule 59 tolls as to the underlying judgment the
running of the appeal period.

Green V. Hopkins, 1989 WL 64276 (4th Cir. 1989). And
as to motions requesting a new trial:

The undisputed facts are that following the trial
court’s judgment for plaintiff, the defendant
filed, but did not serve, a motion for new trial. 
And, timely filing and service are not
prerequisite to an effective motion for new trial. 
The filing of the motion did not therefore toll the
running of the statutorily jurisdictional 30-day
period for taking an appeal.

Sutherland v. Fitzgerald, 291 F.2d 846, 846-47 (10th

Cir. 1961).

In the states it is the same.  For example in the
State of Washington:

Here, Schaefco filed the motion for
reconsideration within 10 days of the Superior
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Court’s July 2 order.  However, it did not serve
the motion on the Commission until July 16- 5
days past the allowable time limit.  It did not
extend the 30-day limit for filing the notice of
appeal.  As such, the notice of appeal Schaefco
filed on September 9 was well outside the 30-day
time limit.

Schaefco Inc. v. Columbia Rivera Gorge Comm’n., 849
P.2d. 1225, 1226 (1993).  In Kentucky:

If such a motion is timely served, then it tolls
the time for filing a notice of appeal. See CR
73.02(1) (e), However, Hightower’s motion for
reconsideration was not served within ten days
after the entry of the March 30, 2004, order.
Therefore, it was not timely served so as to toll
the running of the 30-day period for filing an
appeal from the March 30, 2004 order.

Hightower v. Morgan, 2004 CA-001899-MR, 2005 WL
1592916 (Ky. Ct. App. July 8, 2005).

It could not be otherwise, since the lack of
notification of a motion for reconsideration within the
term to appeal the judgment of the CA does not allege
a mere formal defect but a potential violation of due
process, with equal rank of protection as the
substantive merit of the case.3  Due process requires, as

3 “We have repeatedly resolved that the regulatory provisions
regarding appeals to be filed before this court should be rigorously
observed... It is true that in the recent past we have pointed out to
the appellate forum that it should be flexible in certain
applications of its regulation, but this has been in very particular
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a general rule, the true and effective notification or
service pursuant to applicable statutory precepts.  Río
Construction Corp. v. Municipio de Caguas, 155 DPR
394 (2001).  In the context of the reconsideration, this
is how this Honorable Supreme Court has perceived it:

[W]e cannot read and interpret Rule 47.1 of Civil
Procedure, supra [reconsideration] in an isolated
manner.  In the procedural situation which we
are involved with today, we must consider it
together with Rules 46, 65.3 and 67 [notification]
of the same body.  We have repeatedly resolved
that “[p]ost-judgment remedies are provided by
civil procedural law through statutes.  That is
why they form part of due process.”... Therefore,
the lack of adequate and timely notification of
any resolution, order or judgment, could affect
the right of a party to question the resolution,
order or judgment issued, thereby affecting the
guarantees of due process.

Caro Ortiz v. Cardona Rivera, 158 DPR 592, 598 (2003)
(underscore ours)

This doctrine established in relation to the
notification of judgments, resolutions or orders of the

situations where said flexibility was fully justified, such as when
it involved a mere requirement of form, of less importance... or
when the appellate forum has imposed a severe sanction of
dismissal without properly having advised the party.  None  of said
statements of ours should be interpreted as giving leave to the
parties or to the appellate forum to unfairly avoid the compliance
of the regulation of this forum,...”  Arriaga v. Fondo del Seguro del
Estado, 145 DPR 122, 129-30 (1998).
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court is also applicable to the notification of motions by
the parties; not only because the requirement of
notification is established in the same rule and in the
same sentence (R. 67.1: “Any order issued by the Court
and any motion filed by the parties will be notified to
all of the parties”), but because the effects of not
notifying are exactly the same: that the party cannot
protect its right nor act within the terms established by
law, because it does not know that a motion has been
filed that can affect its rights or that can affect the
term to appeal.

It involves a requirement of due process, since so
that the parties can protect their rights it is necessary
that they know what the court has resolved or what the
other parties pretend be resolved by the court.  In both
cases, when an order of the court is not notified to the
party or it is not notified of a motion for
reconsideration, its due process is potentially being
violated.

The problem as examined by commentator Cuevas
Segarra is that the lack of notification by the party who
files a motion for reconsideration causes an ex parte
litigation to occur that “has no place under our
constitutional law.”  IV Tratado de Derecho Procesal
Civil (2nd Ed. JTS 1375).  Having caused this ex parte
litigation the same cannot be corrected, since the
judger will evaluate the request without the opposition
of the opposing party- or, what is even worse, under the
assumption that the opposing party is not opposed to
the same. This is not corrected by giving the notified
party the opportunity to express itself after the court
has formed a judgment without the benefit of its
arguments.  Cuevas Segarra has stated with regard to
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this that “[e]xcept for situations that are truly
extraordinary, this is what is required by due process.”

That is why the consequences of not notifying a
motion for reconsideration are the same as those of not
notifying an order or a judgment, to wit, “it has no
effect... To adjudicate procedural effects to the same...
would upset the procedural structure and would
undermine due process. It is difficult to request from a
party that it act with diligence and in accordance with
the procedural status of the case, if it does not know
the same because it was not notified.”  Caro Ortiz, 158
DPR at 599-60.

The lack of notification in this case was not
corrected by the eventual adjudication of its motion for
reconsideration by the CA.  On the date the CA
expressed itself, its jurisdiction had already expired.

It is necessary to conclude that the motion for
reconsideration not notified did not interrupt the term
to appeal and that, therefore, the term to appeal
expired on November 28, 2011.  The Petition filed last
on the 17th is, therefore, tardy and this Honorable
Court lacks jurisdiction to consider it.

With regard to statements of error A, B and C, the
appeal is tardy for one additional reason.  These
statements of error refer to issues pertaining to the
disposition of appeal KLAN201100007.  They were
statements of error H, J and A of this appeal before the
CA and were resolved in the section of the judgment
dealing with this appeal. (See. App, pages 8992 and
8996.)  Esso did not file a motion for reconsideration
with regard to the ruling of KLAN201100007.
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As we indicate above, even though the CA issued a
single document of judgment, it maintained the
individuality of the appeals, divided the judgment in
sections, and issued two notifications, one for each
appeal.

Esso pretended that with stating “COMES NOW
the appellant and appellee” (App. 9069) it gave validity
to its motion for reconsideration for the notification of
KLAN201100004 as well as against that of
KLAN201100007.  But, in its capacity as “appellant”
under KLAN201100007 the motion made no allegation
whatsoever.

In Andino v. Topeka, 142 D.P.R. 933 (1967) this
Honorable Supreme Court stated that the nature of a
motion is not made by its title but by its contents. 
Specifically it provided therein that merely putting the
title of Motion Requesting Additional Findings, without
stating anything, does not stay the term to appeal. 
Inspired on this principle, Rule 47 regarding
reconsideration was amended to add that motions must
have a specific and particular content, otherwise they
will be denied “and it will be understood that the same
has not interrupted the term to appeal.”  Rule 47 of
Civil Procedure of 2010; see Supreme Court of Puerto
Rico, Office of the Secretary of the Judicial and
Notarial Conference, “Report on the Rules of Civil
Procedure”.

Thus, with regard to the disposition of
KLAN201100007, the motion for reconsideration filed
on November 14, 2011, in addition to not having stayed
the course of 30 days to appeal because it was not
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notified, it did not stay it either because with regard to
that appeal the motion did not allege anything.

The period for Esso to appeal expired on November
28, 2011. Therefore, this Hon. Court lacks jurisdiction
to consider this appeal.

Certified to be a true and correct 
translation from its original.

Aída Torres, USCCI
787.723.4644
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AMENDED CERTIORARI PETITION 

TO THE HONORABLE COURT: 

COMES NOW, ESSO Standard Oil Company
(Puerto Rico), Inc. (“ESSO”) through the
undersigned attorneys, and very respectfully states,
alleges, and prays: 

I. INTRODUCTION 

This case poses a fundamental issue that hurts the
economic stability of Puerto Rico. At stake is the
adequate balance and development of one of the most
important components of our economy: the gasoline
industry, which is deemed to be of a high public
interest. The judgment under review duplicates the
damages awarded by the Court of First Instance to $57
million. It also unduly guarantees a millionaire profit
in legal fees to the plaintiff’s legal representatives.1

 
As this Honorable Court will see, the judgment

whose review is sought contains various errors that
warrant granting this certiorari petition and its
eventual reversal. The judgment’s most serious error is
that it grants a multimillion dollar award based on the
alleged breach of an obligation imposed by a certain
statute, in spite of the fact that the law clearly
established a condition for it to become enforceable,
and said condition had not yet been met. Moreover, the
effectiveness of the obligation to transfer the

1 The attorneys for Plantiffs-appellees are José Alfredo Hernández
Mayoral and Rafael García Rodón.
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temperature adjustment was expressly conditioned
upon the issuance of a certain regulation, which was
not approved until more than eight years after the
statute’s enactment, precisely because the very agency
called to approve the regulation understood that it was
impossible to comply with the statute. 

The situation is even more serious in this case
because, pursuant to the recent decision in Aguadilla
Paint v. ESSO, 2011 TSPR 194, the courts lack subject
matter jurisdiction over this case because no private
cause of action in favor of the Plaintiffs-respondents
exists.2 Furthermore, the double damages granted by
the appeals court are not appropriate, since neither the
statute nor even its [legislative] history mentions the
subject. 

The dangerous message sent by the appealed
judgment is that, when doing business in Puerto Rico,
businesses cannot rest solely on the plain language of
the statutes that regulate commercial activity, and that
such entities are at the mercy of a court that usurps
legislative powers, as occurred in this case, and
modifies the clear language of a statute with regard to
its effectiveness. The judgment also provides a
multimillion dollar award for the alleged violation of
the statute, which was improperly modified in this
way, and which is also impermissibly vague with
respect to how to calculate the “temperature
adjustment”, and how to transfer it. 

2 In this brief, the term “plaintiffs-appellees”, refers to the
plaintiffs, consumers of gasoline and diesel, as well as the Gasoline
Retailers’ Association. 
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Judgments such as the one of whose review is
sought destabilize the market, create a hostile and
uncertain environment for investment, and
unreasonably increase the risk of doing business on the
Island. The need to issue the requested writ of
certiorari is, therefore, imperative, so that this Court
intervene in order to restore the stability that our
economic environment requires in these times. 

II. LEGAL PROVISIONS ESTABLISHING THE
JURISDICTION AND VENUE OF THIS
HONORABLE COURT 

This court has jurisdiction over this petition
pursuant to Art. 3.002(d) of the Judiciary Law of 2003,
Law No. 201 of August 22, 2003, as amended, 4
L.P.R.A. §24s(d), Rule 52.2 of the Rules of Civil
Procedure of Puerto Rico, 32 L.P.R.A. Ap. V; and Rule
20 of this Supreme Court Regulation.
 
III. B R IEF DISCUSSI O N  O F TH E

JURISDICTIONAL BASES 

Art. 3.002(d) of the Judiciary Law provides that this
Court, “through a writ of certiorari [,...] shall review
the [...] judgments or rulings of the Court of Appeals
[...].” Accordingly, Rule 52.2 (b) of the Rules of Civil
Procedure, 32 L.P.R.A. Ap. V, and Rule 20(A) (1) of this
Court’s Regulation, provide that said petition for
certiorari must be filed within a 30 day period.
Moreover, Rule 52.2(f) of the Rules of Civil Procedure,
supra, and Rule 20(C) of this Court’s Regulation,
provide that, in cases where a motion for
reconsideration is filed in the CA, the term  for filing
the petition for certiorari is to be counted from the date
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of the filing of the ruling granting or denying the
motion for reconsideration into the case record. 

The CA issued its Judgment on October 25, 2011.
See the Appendix to ESSO’s Petition for Certiorari
(“Ap.”), 8983-9068. The Judgment was filed in the
record of the case and notified on October 28, 2011.
(Ap. 89798982). On November 14, 2011, ESSO timely
filed a Motion for Reconsideration. (Ap. 90699102). On
December 5, 2011, and with notice thereof on December
16, the CA denied it (Ap. 9110-9111 and Ap. 9106-
9109). 

IV. THE CA’S JUDGMENT WHOSE REVIEW IS
REQUESTED 

ESSO requests review of the Judgment issued by
the CA, Panel I of the San Juan Judicial Region
(Judges Rivera Román, Hernández Sánchez, and
Ramos Torres), in the consolidated cases Jesús F.
Trilla Piñero h/n/c Puerto Rico Motor Coach, y otros v.
Secretario del Departamento de Asuntos del
Consumidor y otros, KLAN201100004 and
KLAN201100007 (the “CA Judgment”). The CA’s
Judgment was notified on October 28, 2011. (Ap. 8979-
9068). In its Judgment, the CA ordered ESSO to pay
$57 million, including $53 million awarded to
Plaintiffs for the alleged breach of the obligation to
transfer the temperature adjustment, and almost $4
million awarded to the Gasoline Retailers’ Association
(“ADG”); plus attorney’s fees, interests and costs.
 

On November 14, 2011, ESSO filed a motion to
reconsider. (Ap. 9069-9102). The CA denied ESSO’s



App. 74

motion through a ruling issued on December 5, 2011
and notified on December 16, 2011. (Ap. 9106-9111).
 

In reference to the same case, pending before this
Honorable Court are two additional certiorari petitions.
These are CC-11-0975 and CC-11-0943.3

 
V. THE CFI’S JUDGMENT WHOSE REVIEW

WAS REQUESTED TO THE CA 

ESSO requested the CA to revoke the Partial
Judgment entered by the Court of First Instance (the
“CFI” or the “Court of First Instance”, San Juan
Superior Division, on November 24, 2010, notified and
docketed on December 1, 2010 (the “CFI Judgment”), in
the case Jesús F. Trilla Piñero h/n/c Puerto Rico
Motor Coach y otros v. Secretario del Departamento de
Asuntos del Consumidor y otros, Civil No. KAC 2000-
1096 (907). (Ap. 3644-3756).

VI. FACTUAL AND LEGAL BACKGROUND 

1. On January 30, 1996, House Bill (“H.B.”) 2288
was presented during the administration of then
Governor Pedro Rosselló to introduce certain
amendments to Law No. 3 of March 21, 1978, 23
L.P.R.A. §§ 1101 et seq. (hereinafter referred to as

3 We note that on December 15, 2011, this Supreme Court issued
an opinion in the case of Aguadilla Paint v. ESSO, Certiorari
Number CC-2010-1135, which has a direct impact on this
proceeding. In Aguadilla Paint, the Court ruled that there is no
private cause of action under Law No. 3 of March 21, 1978 - the
statute under which the Plaintiffs have brought this case against
ESSO.
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“Law 3”). The bill proposed the complete separation
between the operations of gasoline retailers and
wholesalers. H.B. 2288 also proposed the addition of
Article 6(a), which provided for the transfer of the
temperature adjustment (hereinafter referred to as
“TA”) that the wholesalers receive at the origin.
According to the statement of motives, the purpose of
H.B. 2288 was to foster competition among the gasoline
market participants. During the hearings before the
House of Representatives regarding H.B. 2288, the
wholesalers objected to Article 6(a) because of its
ambiguous language, stating that it was unclear what
wholesalers were required to do and that it could have
negative consequences in the market, which was
regulated by the Department of Consumers’ Affairs
(“DACO”, in its Spanish acronym).
 

2. The Department of Justice and the DACO also
expressed concern about the bill. DACO’s Secretary at
that time, José A. Alicea, stated: “[a]rticle 6A regarding
[TA], provides that the wholesaler is required to
transfer to the retailer, any [TA] received at the origin.
We recommend that it is better to include the [TA] as
part of the acquisition cost of the product, at all levels.”
See DACO’s May 1, 1996 Statement. (Ap. 3612-3613). 

3. The proposed Art. 6A was finally approved as
Article 5A, which includes the requirement that DACO
issue a regulation establishing a mechanism for the
transfer. Art. 5A, as approved by Law 157 on August
21, 1996, 23 LPRA § 1105A (“Law 157”), provides: 

Every wholesaler-distributor shall be bound to
pass on, transfer and acknowledge to the retailer
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any temperature adjustment [TA] received at its
origin by said wholesaler-distributor for the
amount of gasoline and/or special fuels
purchased. This TA shall, in turn, be
acknowledged and transferred by the retailer to
the consumer through a lowering of the price at
the retail sales level. The [DACO] shall establish
through regulations, within a term of one
hundred and twenty (120) days from the
approval of this act, a system that guarantees
that said transfer will be received by the
consumer. It being provided, that the
transfer for temperature adjustments shall
not commence until this mechanism has
been established. (Emphasis added).

 
On January 1, 1997, Law 157 and DACO’s obligation to
approve the regulation within the 120-day period
provided in the statute came into effect.
 

4. When Law 157 came into effect, DACO regulated
the wholesalers’ gross profit margins. However, market
studies had consistently shown that the wholesalers’
profit margins and rates of return were lower than the
levels that DACO had established because Puerto Rico
is one of the most competitive jurisdictions in the
Caribbean and the United States. Thus, on December
31, 1997, just one year after Law 157 came into effect,
DACO eliminated the profit margin controls (favoring
a free gasoline and diesel market) and, instead,
implemented a monitoring system to observe the
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reasonableness of the wholesalers’ rates of return and
margins.4

5. DACO did not enact the regulations required by
Art. 5A within the 120 day period established by the
Law. 

6. On March 6, 2000, attorneys José A. Hernández
Mayoral and Rafael García Rodón filed this class action
on behalf of all gasoline and diesel consumers in Puerto
Rico against the Secretary of DACO, the
Commonwealth of Puerto Rico, and all the gasoline and
diesel wholesalers in Puerto Rico (including ESSO) and
the Puerto Rico Gasoline Retailers Association (“ADG”),
among others. (Ap. 201-215). Plaintiffs claimed the
right to receive a TA in the gasoline prices pursuant to
Art. 5A of Law 3 and requested that DACO be ordered
to approve the regulation. 

7. On May 26, 2000, ADG filed an answer to the
complaint and a cross-claim against the
Commonwealth of Puerto Rico and DACO alleging: (i)
infringement of Article 5A, which required DACO to
enact a regulation, and (ii) damages resulting from
DACO’s failure to approve the regulation. In addition,
ADG filed cross-claims against the defendant
wholesalers asserting that they had failed to transfer
the TA to retailers. (Ap. 408-418). 

8. The wholesalers moved to dismiss the complaint
because DACO had not adopted the required regulation

4 DACO had eliminated the profit margin controls for the retailers
on July 27, 1993. 
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and because the law provided no private cause of action
for Plaintiffs’ claim. (Ap. 232-245, 432-434, 435-480,
486-488). The trial court denied the motion to dismiss.
(Ap. 595-615). Therefore, on October 27, 2000, the
wholesalers filed a certiorari petition before the CA.
(Ap. 3757-3791). On June 28, 2001, a panel of the CA
unanimously dismissed all claims against the
wholesalers, holding that the wholesalers had no
obligation to comply with Art. 5A until DACO enacted
the regulation required by law. (Ap. 3792-3815). 

9. On August 10, 2001, Plaintiffs filed a certiorari
petition before the Puerto Rico Supreme Court (CC-
2001-661) to review the CA’s judgment dismissing the
suit. At that time, DACO had still not adopted the
regulation required by Art. 5A. Eventually, on June 20,
2003, through an unpublished judgment pursuant to
Rule 50, the Supreme Court reversed the CA’s decision
dismissing Plaintiffs’ claims and held that the
consumers could continue with their claims against the
wholesalers (the “2003 Judgment”). The vote was 3 to
2, with Judges Andreu García, Fuster Berlingeri and
Hernández Denton voting in favor, and Corrada Del
Río and Rivera Pérez voting against the decision.
Judges Rebollo López and Naveira de Rodón recused
themselves. (Ap. 4079-4111). At that time, DACO had
still not adopted the regulation. 

10. On May 4, 2005, 8 years and 9 months after
Law 157 had been passed, DACO’s Secretary Alejandro
García Padilla finally adopted the “Regulation to
Implement the [TA] in the Volumes of Petroleum-
Derived Fuels,” known as “Regulation PM-12”. The
regulation became effective for retailers on July 3, 2005
and for wholesalers on September 21, 2005. Regulation
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PM-12 allows the retailer to set any price it wants, as
long as the price ends with a decimal not to exceed 0.7
cents. This was Secretary García Padilla’s purported
way of transferring the TA to the consumer. Under
PM-12, a retailer who charges, for example, 90.7
cents per liter is transferring the TA, but the
retailer across the street who charges 50.9 cents
per liter is not carrying out the transfer. During
trial, the retailers testified and admitted that PM-12
did, in fact, enable them to raise, instead of reduce,
their prices to the consumers.5 And, at least one
retailer testified that after PM-12’s approval, he did
raise his prices to consumers.6 Thus, PM-12 sets out
the illogical –and– incorrect theory that when a
consumer buys gasoline at 90.7 cents per liter he
receives the TA, but does not receive it when he buys it
at 50.9 cents per liter. To this effect, José Aníbal
Torres, who has worked at DACO’s Weights and
Measures Division since 1988, testified during the trial
as follows:
 

Q So, the retailer may charge the price it wants,
but cannot charge more than 0.7 [¢] of every penny
that it’s charging. Is that what you are saying? 
A Correct. 

5  H. Gierbolini, Trial, September 29, 2009 (84:20-86:17 y 87:12-18)
(Ap. 5507-5509, 5510); E. Reyes, Trial, October 6, 2009 (218:6-
220:7) (Ap. 6121-6123); M. Rivera, Trial, October 6, 2009 (53:6-24)
(Ap. 5956); C. Crespo, Trial, October 13, 2009 (17:13-19) (Ap. 6450). 

6 C. Crespo, Trial, October 13, 2009 (25:13-26:11) (Ap. 6458-6459).
.
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P The retailer may charge a dollar, two dollars, it
can charge $ 100 per gallon, it can charge $100 plus
0.7 [¢] and it would comply with the regulation. 
A Correct. 
Q And that’s one way to transfer from retailer to
the consumer. 
R Under Regulation PM-12. 
Q And is it your understanding, from your point of
view, that it is an effective way to pass it on to the
consumer? 
R That’s what the regulation says. 
Q Yes, but I’m asking you, as an expert on weights
and measures that has testified  extensively on
temperature adjustments, if you understand that
this is a valid and effective  way to pass the
adjustment on to the consumers.
A In my personal opinion, no. 
P No. Of course, because they can charge the price
they want. 
A Of course. 

See José A. Torres, Trial, September 16, 2009 (75:6-
76:6) (App. 4738-4739). 

In Puerto Rico, all advertised prices of gasoline and
diesel end with the fraction of 7/10 (.7) of a cent, as
required by the PM-12 in order to transfer the TA to
the consumer, from the “last cent” of any price the
retailer may wish to establish. In fact, with all due
respect and conviction, that 7/10 of a cent is merely a
fallacy, due to the fact that in a deregulated market,
the “price formula ending in 7/10” has no real meaning,
when the previous integer number remains at the
discretion of the retailer. This was exactly what the
consumers obtained through the 2009 settlement
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agreements reached with the other co-defendant
wholesalers. That had been DACO’s position for over 8
years, before Garcia Padilla issued Regulation PM-12. 

A liter of regular gasoline now fluctuates between
81.7 and 89.7¢, but this only means that the retailer
can legally charge the price he wants, as long as the
price ends in 7/10 of a cent. Therefore, 81.9¢ is not
legal, but 86.7¢ is legal under the PM-12. This is an
illusory benefit to consumers. 

11. The case continued before the trial court.
Plaintiffs alleged that ESSO did not transfer the TA to
the retailers pursuant to Art. 5A during the period
from January 1, 1997 through June 2005. ADG’s claim
against ESSO covers the period from January 1, 1997
through October 31, 2008, the date when ESSO ceased
its operations in Puerto Rico. After Regulation PM-12
was adopted, Plaintiffs voluntarily dismissed their
claims against DACO and the Commonwealth of
Puerto Rico. Plaintiffs also dismissed their claims
against various other wholesalers but maintained their
claims against Shell, Sol, Capeco, Total, Chevron and
ESSO. 

12. Between August and October 2009, Plaintiffs
and ADG executed settlement agreements with the rest
of the co-defendant wholesalers. In some of the
settlement agreements, and contrary to their
contentions in this case, Plaintiffs acknowledged that
the TA can indeed be transferred to the retailers
through a uniform price adjustment. (Ap. 3964-4054).
These settlement agreements, which were approved by
the trial court and by DACO, and some of which
expressly allowed the transfer of the TA through the
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price, resulted in a partial judgment (Ap. 2513-2522),
leaving ESSO (who by then had left the Puerto Rico
market), as the sole defendant. Under those settlement
agreements, the only disbursement made by the
wholesalers was the payment of legal fees to Plaintiffs’
counsels. 

13. The trial against ESSO lasted eleven weeks.
More than twenty witnesses and experts testified.
Seven months after trial, on November 24, 2010, the
CFI issued a Partial Judgment against ESSO ruling
that ESSO had not complied with Art. 5A. (Ap. 3644-
3756). The judgment ordered ESSO to pay Plaintiffs
more than $26 million, plus 25% in attorneys’ fees,
costs and prejudgment interests, plus $4 million to be
paid to ADG. 

14. On January 3, 2011, both ESSO (Ap. 139-194)
and the Plaintiffs (Ap. 4055-4077) appealed to the CA.
Plaintiffs requested the CA to double the damages
awarded to over $80 million and award a higher
interest rate. On April 4, 2011, both Plaintiffs and
ESSO filed their respective appellee and supplemental
briefs. (Ap. 8701-8905). On motion by Plaintiffs, the CA
excluded ESSO’s supplemental brief (Ap. 8919-8926).
The CA also did not allow ESSO to file a reply brief to
Plaintiffs’ appellee brief. (Ap. 8959-8963). 

15. On October 25, 2011, the CA issued its
judgment (the “CA Judgment”) (Ap. 89799068). The CA
Judgment confirmed the trial court’s partial judgment;
however, it partially granted Plaintiffs’ appeal by
concluding that the text of the Consumer Class Action
Act, Law 118 of 1971 (“Law 118”) requires that courts
provide double damages to plaintiffs in consumer class
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actions. Thus, the Court of Appeals awarded Plaintiffs
double damages, increasing the damages awarded by
the trial court from a sum over $26 million to a sum of
over $53 million. In reaching this conclusion, the CA
exclusively relied on certain comments contained in
the statement of purpose of a bill submitted 38 years
later, to amend a different statute, and which was
never approved by the Legislature. (Ap. 9056-9057). 

16. On November 14, 2011, ESSO filed a motion
to reconsider as to the CA’s holding on double damages.
(Ap. 9069-9102). ESSO’s motion was considered and
denied on December 5, 2011. (Ap. 9106-9111). 

VII. LISTING OF ERRORS 

A. The CA erred in recognizing a cause of action in
open violation of the “It being provided”
contained in Art. 5A, that clearly and expressly
provides that the obligation to transfer the TA
would not begin until DACO approved the
corresponding regulations. 

B. The CA erred by applying the statute
unconstitutionally. 

C. The CA erred by recognizing a private cause of
action in favor of Plaintiffs under Law 3. 

D. The CA erred in determining that the Consumer
Class Action Act provides for double damages. 
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VIII. DISCUSSION OF ERRORS 

This petition satisfies the criteria of Rule 30 of the
Supreme Court’s Regulation to consider whether or not
to issue certiorari petitions. First, its issuance would
prevent a failure of justice since, otherwise, ESSO
would be punished, despite the fact that the law in
question expressly conditioned the effect of the
obligation to the adoption of regulations by DACO
establishing the mechanism for the transfer of the TA
through the distribution chain and, moreover, it is
impermissibly vague as to how the obligation must be
complied with. Second, the Judgment of the CA is
contrary to law, because it requires ESSO to pay a
million dollar damages amount, even though the Court
lacks jurisdiction over the matter as there is no private
cause of action and, therefore, Plaintiffs lack standing
to file this suit. Finally, the expression of a clear
guideline on the inappropriateness of double damages
under the Consumer Class Action is of great public
interest, and it gives the opportunity to this court, as
the highest Forum, to vindicate the law and establish
the law in the country. 

A. The CA erred in recognizing a cause of
action in open violation of the “It being 
provided” [“Disponiéndose”] contained in
Art. 5A, that clearly and expressly provides
that the obligation to transfer the TA
would not begin until DACO established
the corresponding regulations.  

The CA erred in recognizing a cause of action under
Art. 5A of Law 3, despite the clear language of the
article which expressly conditions the obligation to
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transfer the TA to DACO’s adoption of the regulation
establishing the mechanism for the transfer. Pursuant
to Art. 5A, ESSO’s obligation to act would arise when
DACO approved the Regulation, not prior to that event.
Consequently, a cause of action for allegedly not
transferring such adjustment cannot exist. Ortiz Rosa
v. Mun. Aguadilla, 107 DPR 819 (1978) (the law in
question did not begin prior to approving the regulation
necessary for its implementation). 

The CA relied on the Judgment without opinion
issued by this Court in 2003, concluding that it
constitutes the law of the case. However, pursuant to
such doctrine, and despite the 2003 Judgment, this
Court, as the highest judicial forum in this jurisdiction,
may modify its previous conclusions to correct a ruling
which is clearly erroneous and causes unfair results.
Noriega Rodríguez v. Hernández Colón, 130 DPR 919
(1992), citing Estado v. Ocean Park, 79 DPR 158, 174
(1956) (if a court of law understands that the “Law of
the Case” as set out is wrong and can cause serious
injustice, it is free to discard it.); Rodriguez v. Mehne,
168 DPR 570, 590 (2006) (Concurring Op. by A.J. Fiol
Matta) (“[T]he doctrine of the law of the case is not an
unbreakable rule.”); Torres Capeles v. Rivera
Alejandro, 143 DPR 300, 311 (1997) (“when it comes to
do justice,... there are no technical molds that could
limit or imprison fair remedies.”).
 

The doctrine of the Law of the Case is “at the
service of justice, not injustice, it is not ironclad nor
is of absolute application. On the contrary, it can be
discarded if it leads to manifestly unfair results”.
Noriega, 130 DPR at 931, citing Ocean Park, 79 DPR at
174 (emphasis added). When a case is returned to the
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consideration of a reviewing court, if it believes that its
prior rulings were erroneous and can result in serious
injustice, it must apply a different law or rule to correct
its initial decision. In re Fernández Díaz, 172 DPR 38,
44 (2007). This is particularly true considering that the
Law of the Case is merely a rule of practice and should
NOT be seen as a limitation to the court’s authority.
Messinger v. Anderson, 225 U.S. 436, 444 (1912). This
must be the case, especially when it comes to the court
of highest hierarchy in a jurisdiction. It has been
clearly stated that the reviewing court’s duty to provide
for justice pursuant to the law exceeds its duty to be
consistent. E.H Schopler, Annotation, Erroneous
Decisions as Law of the Case on Subsequent Appellate
Review, 87 A.L.R. 2d 271, § 3 [a] (originally published
in 1963).
 

For the reasons discussed below, we respectfully
request this Honorable Court reverse the erroneous
ruling of the CA, which was based on a judgment
without opinion, by a seriously divided Supreme
Court7, and which, in turn, is clearly erroneous and has
generated unfair results. The doctrine of the Law of the
Case requires such reversal.
 

Article 5A of Law 3 provides: 

7 A Judgment issued by a divided Court, by a majority of three
judges in favor (judges Andreu García, Fuster Berlingeri and
Hernández Denton), and two judges against (judges Corrada del
Río and Rivera Pérez), with other two judges recused (judges
Rebollo López and Naveira de Rodón). We respectfully maintain
that this is not the type of judgment that warrants deference
under the Law of the Case doctrine. 
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Every wholesaler-distributor shall be bound to
pass on, transfer and acknowledge to the retailer
any temperature adjustment [TA] received at its
origin by said wholesaler-distributor for the
amount of gasoline and/or special fuels
purchased. This TA shall, in turn, be
acknowledged and transferred by the retailer to
the consumer through a lowering of the price at
the retail sales level. The [DACO] shall establish
through regulations, within a term of one
hundred and twenty (120) days from the
approval of this act, a system that guarantees
that said transfer will be received by the
consumer. It being provided, that the
transfer for temperature adjustments shall
not commence until this mechanism has
been established. (Emphasis added.)

 
When the legislator has used clear and unequivocal
language, the text of the law is the best expression of
the legislative intent. Morales Cales v. Marengo, 181
DPR 852, 858 (2011) (Op. A.J. Pabón Charneco)
(“[F]irst, one must go to the text of the law, because if
the language is clear and free from all ambiguity, its
letter should not be disregarded under the pretext of
complying with its spirit. Art. 14 of the Civil Code... [I]f
the language is clear and free from ambiguity, there is
no need to look beyond the text of the law in search of
the true legislative intent, but rather the intent
expressed in the letter of the statute must be
discovered and given effect “); Sánchez Díaz v.
Commonwealth, 181 DPR 810, 821-22 (2011) (Op. A.J.
Fiol Matta) (“Article 14 of the Civil Code ... directs the
judge to not undervalue the letter of the law, under the
pretext of complying with its spirit, when the law is
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clear and free from all ambiguity. ... This, in turn,
requires the courts’ highest discipline in applying a
law, to avoid replacing the legislator’s criteria for the
convictions or beliefs that the judge may have”).
 

Article 5A imposes on the wholesalers the obligation
to transfer the TA received. However, the “It being
provided” in such article establishes that the
obligation is conditioned on, and suspended until,
DACO approves its regulation regarding the transfer
mechanism (“...the transfer of the [TA] shall not
commence until this mechanism has been
established”). See Arts. 1066, 1067 and 1070 of the
Puerto Rico Civil Code, 31 LPRA §§ 3041 (“An
obligation is exigible... when its compliance does not
depend on an uncertain or future event...”), 3042 (“In
conditional obligations, the acquisition of rights... will
depend on the event which constitutes the condition”.),
and 3045 (“The condition of the occurrence of some
future event in a given time extinguishes from the time
it elapses, or, if there is no doubt that the event will not
occur.”). 

Contrary to the interpretation adopted by the
Supreme Court in its 2003 judgment, neither Article
5A, nor Law 157’s legislative history, make any
distinction regarding the moment when the wholesaler
and retailer’s obligation to carry out the transfer
begins. To the contrary, the clear language of Art. 5A
can only be construed so as to conclude that the “It
being provided” should be interpreted as applicable to
the obligation of wholesalers as well as the obligation
of retailers to transfer the TA to the next level in the
distribution chain. Rodríguez v. Industrial
Commission, 99 DPR 368, 373 (1970) (“The rational
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sense of the ‘It being provided’ is only achieved when
considered as an integral part of the rest of the
subsection.”). This was, indeed, the legislative intent.8 

Nothing in Art. 5A suggests that the condition
precedent of the approval of a regulation by DACO
applies only to the retailer’s obligation. It would not
make any sense to require the wholesaler to transfer
the TA to the retailer as soon as Art. 5A went into
effect, while exempting the retailer from transferring
it to the consumer until DACO approved the regulation
(which occurred 8 years and 9 months after Art. 5A
came into effect). If that were the case, the legislature
would be causing the retailers’ unfair enrichment at
the wholesalers’ cost while the regulation was not
approved. 

The conclusion that Art. 5A did not require the
wholesalers to transfer the TA until the approval of the
regulation by DACO is consistent with the fact that
Law 3: (1) does not even define what “TA” is, and (2)
includes no mechanism or instructions as to how to
make the transfer. The legislature’s intention was
clearly for DACO to fill the void as to how to transfer
the TA and the efficacy of the obligation was
conditioned upon and suspended until DACO’s
fulfillment of that. Otherwise, the legislature could
have specifically stated that the wholesaler’s obligation
took effect immediately, while that of the retailers did

8 The Court’s argument in its 2003 Judgment– that the different
interests incorporated in Art. 5A turns the “It being provided” of
the article not applicable to the wholesalers’ obligation- was never
raised by Plaintiffs but raised by the Court motu proprio. 
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not. Accordingly, ESSO’s obligation to transfer the TA
did not take effect until DACO approved Regulation
PM-12, whose provisions bound the wholesalers from
September, 2005. Thus, the damages award granted to
consumers for the period between 1997 and 2005 is
clearly erroneous and must be reversed.
 

The Legislature was also not in a position to
establish the mechanism to implement the transfer of
the TA, but rather expressly delegated that task to
DACO, which is the administrative agency with
expertise in the matter. However, as we describe below,
it was practically impossible for DACO to adopt a
regulation that would guarantee the transfer of the TA
to the consumers in a gasoline market free of price
controls. If DACO was unable to establish the
mechanism required by Art. 5A for the transfer of the
TA, ESSO was equally unable to comply with the law
in the absence of a regulation, as indeed Art. 5A
considered. In fact, DACO itself always held the
position that it was practically impossible to achieve
the objectives of Art. 5A without unreasonably
interfering with the market, and even recommended its
repeal on several occasions. Considering the input
provided by DACO and the deference to the
administrative agency’s expertise in adopting and
enforcing regulations, the Legislature introduced
several bills aimed at repealing Art. 5A. When DACO,
through its Secretary García Padilla, finally adopted
the regulation almost nine years after the adoption of
Law 157, its real effect was found to be completely
adverse to the consumers and, thus, its purpose was
frustrated. Let us explain. 
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1. On February 20, 1998, the House of
Representatives ordered its Consumer Affairs
Commission to investigate and determine the reasons
why DACO’s Secretary José A. Alicea had not issued
the regulation within the required term. DACO
indicated that, since February of 1997, it had
commenced such process but had not been able to
conclude it. Carlos E. Lasanta Meléndez, then Interim
Secretary of DACO, pointed out that, in a market
without [price] controls it was difficult “to adopt a
regulation carrying out the mandate of the Law
without unreasonably intervening with the market.”
(Ap. 3935-3936). 

2. On February 18, 1999, H.B. 4354 was introduced
to assess whether the legislation enacted in recent
years to regulate the gasoline industry fulfilled its
purpose of benefiting the consumers. DACO reiterated
that it had not been able to adopt the regulation and
stated that “[u]p to this time, we do not have a model
that guarantees the mandate of the Law”. (Ap. 3937-
3942). On November 11, 1999, the House of
Representatives unanimously passed H.B. 2861 to
repeal Article 5A. 

4. On April 6, 2000, the House of Representatives
reconsidered H.B. 2861, which sought to repeal Art. 5A,
and on June 20, 2000, again unanimously voted to pass
H.B. 2861. DACO supported its repeal, stating that the
market deregulation had resulted in prices lower than
those fixed under the regulation and that, in order for
compliance with Article 5A to be viable, DACO would
have to again regulate the [profit] margins through the
whole distribution chain, which would increase the cost
to the consumer because, in free markets, market
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forces cause the savings in costs to reach the
consumers. This legislation was also approved by the
Senate on June 24, 2000 and submitted to the
governor. However, shortly thereafter, and as a result
of the direct lobbying efforts of Plaintiffs’ counsel, José
A. Hernández Mayoral, with the Governor, H.B. 2861
received a pocket veto. Therefore, this case continued
only because of the intervention of Plaintiffs’ attorney.
Then Secretary of DACO, José Antonio Alicea, testified
to this effect during trial: 

R The distinguished attorney met with the
Governor and asked him not to sign the law. 
[...] 
BY ATTORNEY HERNÁNDEZ MAYORAL: 
P Are you referring to me? 
R I am referring to you. 
P The Governor [...] did not sign the measure

repealing the Article. 

Trial, September 23, 2009, pp. 112-113 (Ap.5263-5264). 

5. On January 2001, Sila M. Calderón became
Governor and on February 28, 2001, Representative
Alida Arizmendi Corrales introduced H.Res. 700 to
investigate the alleged inaction, and a possible
violation of law by the previous Secretary of DACO for
failing to comply with Art. 5A. The Secretary stated
that there was no formula to allow DACO to comply
with the Law and to guarantee a price reduction to the
consumer. He pointed out that the only available option
was to reinstate the profit margin controls, which
would increase the prices to the consumers. Similarly,
DACO’s Secretary at the time, Attorney Fernando
Torres Ramírez, stated that it had not been possible to
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adopt regulations because: (i) of the lack of parameters
to implement the TA, (ii) there was not a single
jurisdiction in the United States that required the TA
transfer at the retail level, and (iii) that the Puerto
Rico consumer pays less than, for example, the
consumers in Hawaii, where a modality of the TA
transfer exists. 

6. On March 11, 2002, H.B. 2272, a new bill aimed
at repealing Art. 5A, was introduced in the House of
Representatives. DACO’s Secretary, Fernando Torres
Ramírez, detailed the efforts made by DACO to comply
with the Law and, consistently with his predecessor,
said that to guarantee that consumers receive a price
reduction, it was necessary to regulate the wholesalers’
profit margins, which had been lower than the margins
that DACO would have authorized under a regulated
market. DACO, once more, recommended the repeal of
Art. 5A. H.B. 2272 was approved by the House of
Representatives but not by the Senate. (Ap. 3890-
3893). 

From the foregoing, it is clear that it was extremely
difficult for DACO to comply with its obligation to
adopt a regulation to implement the transfer of the TA
required by Art. 5A. In fact, it took DACO eight years
and nine months, instead of the 120 days required by
the Law, to enact said regulation. During all the time
that DACO did not adopt the required regulation, the
obligation to transfer the TA simply did NOT take
effect, pursuant to the clear terms of the “It being
provided” contained in Art. 5A. It cannot be that
DACO’s inertia is translated into a multimillion dollar
liability for ESSO. This Court should acknowledge the
deference that case law has always conferred to the
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administrative agencies with expertise in the matter at
hand, since it is clear that DACO itself could not
comply with the condition established by Art. 5A for
the TA transfer requirement to become effective,
because it determined that it was too complicated, it
did not promote the consumers’ best interests, and
should be repealed. See Torres Santiago v. Dept. of
Justice, 181 DPR 969, 1002 (2011) (Op. A.J. Pabón
Charneco) (“the decisions of administrative agencies
deserve great deference by the courts... because the
administrative agencies have expertise and specialized
knowledge as to the matters delegated to them by
law.”); JP v. Cordero, 177 DPR 177, 186 (2009) (Op. A.
J. Martínez Torres). 

Thus, the 2003 Judgment turned out to be
erroneous and should be reversed. Eight years after the
Judgment without opinion of 2003, this Court is now
in a better position to reevaluate the controversy, and
correct the evident injustice it caused. In this case,
ESSO was condemned to pay in excess of $60 million
for allegedly failing to comply with an obligation that
arose under a law – Art. 5A – whose effect was
conditioned on a regulation to be adopted by DACO,
which was NOT approved until almost nine years after
the Law was passed. Thus, the wholesalers’ obligation
to transfer the TA did not begin until DACO approved
the regulation to implement it. Therefore, the
revocation of the appealed Judgment is warranted. 

B. The TA erred by applying the statute
unconstitutionally 

The CA erred by failing to acknowledge that Art.
5A, as applied in this case, violates the constraints of



App. 95

the Due Process Clause of the Fifth and Fourteenth
Amendments of the Constitution of the United States,
as well as Section 7 of Article II of the Constitution of
the Commonwealth of Puerto Rico. 

Although Art. 5A and Regulation PM-12 both
establish that wholesalers and retailers have certain
general obligations with respect to TA, neither one
establishes a specific mechanism through which
wholesalers and retailers should transfer such
adjustment. Based on Art. 5A, wholesalers understood
that their duty did not begin until DACO approved the
regulation establishing the mechanism for the transfer.
This was more than reasonable, as that is what Art. 5A
literally says. However, this regulation only stated how
retailers were supposed to transfer the TA to
consumers.9 As to wholesalers, Art. 7 of PM-12 only
states that the wholesaler’s invoices must indicate the
delivered gross volume and net volume of gasoline or
special fuels, as measured in the terminal where trucks
are loaded, as well as the price per unit. It does not
state how wholesalers shall transfer the adjustment. 

Because Law 157 and Regulation PM-12 fail to
specify the exact mechanism through which
wholesalers are expected to transfer the TA, those
provisions are void due to vagueness. The imposition of
liability on ESSO based on such provisions violates the
Due Process Clause of the U.S. Constitution. The U.S.

9 Although in the 2003 Judgment this Court eventually found that
the wholesaler’s duty to transfer the TA was not subject to the
adoption of a regulation, that court was not requested to consider,
nor did the decision address the constitutional issues raised
herein.
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Supreme Court has explained the void-for-vagueness
doctrine as follows: 

The void-for-vagueness doctrine reflects the
principle that “a statute which either forbids or
requires the doing of an act in terms so vague
that [persons] of common intelligence must
necessarily guess at its meaning and differ as to
its application, violates the first essential
element of due process of law.” The requirement
that government articulate its aims with a
reasonable degree of clarity ensures that state
power will be exercised only on behalf of policies
reflecting an authoritative choice among
competing social values, reduces the danger of
caprice and discrimination in the administration
of the laws, enables individuals to conform their
conduct to the requirements of law, and permits
meaningful judicial review. 

Roberts v. U.S. Jaycees, 468 U.S. 609, 629 (1984)
(internal citations omitted). The U.S. Supreme Court
has ruled that the doctrine also applies to civil cases.
See Village of Hoffman Estates v. Flipside, 455 U.S.
489, 498-99 (1982). See Borden v. School Dist. Of
Township, 523 F.3d 153, 167 (3er Cir. 2008). Also, “[i]t
is a basic principle of due process that an enactment is
void for vagueness if its prohibitions are not clearly
defined”. Grayned v. City of Rockford, 408 U.S. 104,
108 (1972); See Skilling v. U.S., 130 S.Ct. 2896; 177
L.Ed.2d 619 (2010); Kolender v. Lawson, 461 U.S. 352,
357 (1983). 

This Court has also construed the void-for-
vagueness doctrine. See Pacheco Fraticelli v. Cintrón
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Antonsanti, 122 D.P.R. 229 (1988); Vives Vázquez v.
Tribunal Superior, 101 D.P.R. 139 (1973). The Court’s
recent expressions are of particular relevance to this
case, in that it found administrative regulations
impermissibly vague, and therefore contrary to the due
process clause. In Muñiz v. Adm. del Deporte Hípico,
156 D.P.R. 18 (2002), the plaintiff filed a complaint
alleging, inter alia, that one of the Equestrian
Administration’s regulations was too vague. Such
regulation prohibited the use of horse names with a
propagandistic purpose, but did not define
“propaganda”, nor did it provide any criteria for
interpreting the text of the regulation. Thus, this Court
found the regulation vague, and constitutionally
unsound. Id. at p. 32. Similarly, in Asociación de
Farmacias de la Comunidad v. Dept. de Salud, 156
D.P.R. 105 (2002), this Court had to analyze if a
regulation that merely repeated the general and
ambiguous criteria of the law upon which it was
premised was impermissibly vague. Id. at p. 117. Such
regulation was also found vague, and consequently
unconstitutional. Id. at p. 144. In the instant case,
although the law specifically required DACO to adopt
a regulation to implement the transfer, no regulation
was adopted for nine years because DACO could not
find an effective way to do so in a deregulated market.
The law did not state the manner through which the
transfer would be implemented. Nonetheless, ESSO is
being penalized for failing to comply with a general
obligation arising from a law that did not specify the
manner in which the obligation had to be fulfilled, but
rather delegated in DACO the responsibility to
establish such mechanism.
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The CA, while erroneously concluding that Art. 5A
and Regulation PM-12 are not unconstitutionally
vague, asserted that, because the concept of TA is
generally known, ESSO must have known how to
comply with Art. 5A and Regulation PM-12. See the CA
Judgment at 28-29 (Ap. 9010-9011). Otherwise stated,
the CA concluded that somehow, knowledge of the
general concept of TA should fill the statute’s
deficiencies. This holding, however, is untenable and
ignores the absence of any indication in Art. 5A and
PM-12 as to how ESSO was to perform the adjustment
or how it was to document the transfer, which the CA
also admits is lacking. To this effect, in its attempt to
find a basis for denying that Art. 5A is void for
vagueness, the CA acknowledges that Art. 5A does not
clearly define how the transfer of the TA is to be
carried out and that Regulation PM-12 was approved,
precisely, to fill that void. See the CA Judgment at 20
(Ap. 9002) (“Certainly, Art. 5A of Law 3 does not define
with precision the way of carrying out the [TA]”).
 

The unconstitutional vagueness of the law in this
case is particularly evident because, during trial, ESSO
provided extensive evidence that it had transferred the
TA through a uniform price adjustment (through its
pricing tool –“Price Build Up Tools”). This method of
transferring the TA was endorsed by the trial court and
DACO when approving the settlement agreements
between Plaintiffs and the ADG with the other co-
defendant wholesalers who provided for the transfer of
the TA through a uniform price adjustment. Yet, the
CFI and the CA, however, incorrectly concluded that
ESSO had not transferred the TA in the manner
required by Art. 5A and PM-12.
 



App. 99

In reaching its conclusions, the CA also completely
ignored this case’s entire record and eleven year
history, including that: (1) on two occasions, the
Legislature unanimously voted to repeal Art. 5A; (2)
that it took DACO eight years to approve a “regulation”
to enforce Art. 5A, precisely, because it considered
Article 5A’s mandate impossible to comply with;10 (3)
that this Court, in its 2003 Judgment, expressly
acknowledged several different ways through which
wholesalers could have properly complied with Art.
5A;11 and (4) that there were multiple witnesses and
experts during trial with differing theories regarding
precisely how wholesalers had to transfer the TA.12 To
this effect, José Aníbal Torres (Interim Director of
DACO weights and measures division), Leonardo

10 See Testimonies of C. Lasanta, 10/14/09 (237:7-22) (Ap. 6917); L.
Torres, Trial, 9/16/09 (89:6-13, p. 132:1719) (Ap. 4752); and J.A.
Alicea, Tr. 9/23/09 (95:15-97:7) (Ap. 5246-5248); (99:13-100:20) (Ap.
5250-5251); (101:22-104:6) (Ap. 5252-5253); (110:19-111:2) (Ap.
5261-5262); (126:12-129:10) (Ap. 5277-5288). 

11 The assertion made by the CA that Art. 5A and PM-12 clearly
establish how wholesalers were to transfer the TA ignores this
Court’s 2003 Judgment, which acknowledged that, precisely
because Art. 5A was silent in that regard, there are several valid
mechanisms for wholesalers to comply with their duty.
Specifically, the Supreme Court acknowledged that transferring
the adjustment through market forces was a valid way to comply
with Art. 5A. See the Supreme Court 2003 Judgment, at p. 19 (Ap.
4079). 

12 Carlos Lasanta, DACO’s Sub-Secretary until May of 1998,
testified that Law 157 does not specify the mechanism for
transferring the TA. See Testimony from C. Lasanta, Tr. 10/14/09,
(248:9-12) (Ap. 6928); Tr. 10/20/09 (60:3-9) (Ap. 6992); (76:14-23)
(Ap. 7008). 
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Torres (who from 1998 to 2001, served as a legal
counsel to DACO’s Sub-Secretary) and Carlos Lasanta
(DACO’s Sub-Secretary until May of 1998) testified
that if the Legislature had wanted wholesalers to sell
gasoline to retailers only with an adjusted volume13,
Art. 5A would have so specifically stated.14 The
aforementioned events alone dispel the CA’s erroneous
notion that the mechanism for wholesalers to transfer
the TA under Art. 5A and Regulation PM-12 was clear. 

The CA acknowledges that Regulation PM-12 was
approved, precisely, to fill Art. 5A’s void in defining
how the TA transfer is to be carried out. See the CA
Judgment at 20-21 (Ap. 9002-9003). The CA, however,
failed to recognize that Regulation PM-12 was
approved almost nine years after Law 157. In other
words, for almost nine years ESSO had no way of
knowing how DACO would have required the TA
transfer to be made. Similarly, in their appellee brief
before the CA, Plaintiffs, in a failed attempt to
establish that Art. 5A is clear with regard to the duty
of wholesalers, inadvertently admitted the contrary.
Plaintiffs quote Regulation PM-12’s definition of TA as
an aid to understand the language of Art. 5A, because
the latter cannot be understood on its own. See
Plaintiffs’ Appellee Brief at 42 (Ap. 8782) (“If article 5A

13 The adjusted volume refers to the exercise of calculating the
equivalent of a specific volume of gasoline at a certain temperature
to the volume it would occupy at the industry standard
temperature of 60 F.

14 See Testimonies from J. A. Torres, Tr. 9/15/09 (223:21-225:13)
(Ap. 4656-4658); L. Torres, Tr. 9/16/09 (198:14-23) (Ap. 4861); and
C. Lasanta, Tr. 10/20/09 (76:24-77:4) (Ap. 7008-7009).
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is read along with [the definition of TA from Regulation
PM-12], it can be clearly seen that what the law
requires is that the wholesalers recognize to the
retailers the adjustment in volume from gross to net....”
(Ap. 8782). The position of Plaintiffs and the CA, thus,
show that Art. 5A cannot stand on its own and,
therefore, remains unconstitutionally vague. 

In any event, even if we assume, arguendo, that the
interpretation of the CA and Plaintiffs is correct (i.e.,
that Regulation PM-12 filled the void of Art. 5A by
defining how wholesalers have to transfer the TA), this
would mean that wholesalers would have reasonably
been informed of how to comply with their duty to
transfer the TA only after Regulation PM-12 came into
effect in 2005. If that were true, Plaintiffs have no right
to damages since they did not file a claim against
ESSO for the period following the enactment of
Regulation PM-12.
 
C. The TA erred by acknowledging a private

cause of action in favor of Plaintiffs under 
Law 3  

1. In Aguadilla Paint v. ESSO this Honorable
Court held that there is no  private cause of
action under Law 3. 

Recently, through an opinion issued by Judge
Kolthoff Caraballo on December 15, 2011 in the case
Aguadilla Paint v. ESSO, 2011 TSPR 194, this Court
concluded, without any doubt, that there is no private
cause of action under Art. 4A of Law 3: 
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In the instant case we have no doubt to the
effect that a private person, natural or legal,
lacks standing to file a cause of action against a
wholesaler-distributor for alleged violations to
Art. 4A of the [Law 3] of Gasoline, supra. That
is how it clearly appears from the pertinent
statute... 

Aguadilla Paint, 2011 TSPR at *13 (emphasis added).
This Court added that: 

Whereas, as we have established, a private
person cannot file a cause of action for an
alleged violation of Art. 4A of the [Law 3] of
Gasoline, supra, respondents lack a cause of
action arising from a statute. Thus, the court of
first instance certainly lacks subject matter
jurisdiction to consider such cause of action and
should have dismissed it, pursuant to Rule 10.2
of Civil Procedure of 1979, supra. 

Id. at *14 (emphasis added). 

Like Art. 4A, Art. 5A was added to Law 3 through
Law 157. Both articles include prohibitions or
mandates to the wholesalers and are expressly subject
to the provisions of the Anti-Trust Act, Law No. 77 of
June 25, 1964, LPRA §§ 257 et seq. (“Anti-Trust Act”).
Under the Anti-Trust Act, there is no private cause of
action for unfair or deceitful practices and acts in
commerce, and only the Department of Justice, through
its Office of Monopolistic Affairs (“OAM”), can
prosecute for unfair trade practices before DACO,
which is the forum with exclusive primary jurisdiction: 
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[P]ursuant to the legislative mandate, the
Department of Justice, through the OAM, is the
agency responsible to directly enforce violations
to the Anti-Trust Act, specifically with regard to
the violations to the provisions on unfair trade
practices, including any unfair or deceitful
practice or act. Also, we conclude that, pursuant
to Article 3 of the Anti-Trust Act, supra, DACO
is the agency with exclusive primary
jurisdiction over any antitrust cause of
action undertaken by the O.A.M. based on
unfair or deceitful practices or acts. 

Id. at 24, 27-28 (emphasis added). See also, 23 LPRA
§§1108 and 1110. 

With respect to Art. 5A, this Court held the
following: 

Article 8 of Law [3] of Gasoline, supra, is
directed at two intimately connected ends. First,
establish as an “unfair or deceitful practice or
act” all violations to Arts. 2, 2A, 4, 4A, 5 and 5A
of Law [3] of Gasoline. Second, establish that
any violation to the articles mentioned will
be subject to the provisions of the Anti-
Trust Act, supra. Complementing this
provision, Art. 10 of Law [3] of Gasoline provides
that “The Secretary of Justice shall be
responsible for the compliance of the purposes
and provisions of this law [3 of 1978], through
the Office of Monopolistic Affairs of said
Department.” 
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Aguadilla Paint, 2011 TSPR at *5 (bold in the original,
underline added). When this Court analyzed Plaintiffs’
claims in this case in 2003, it based its ruling that
there was a private cause of action on the language of
Article 8 that resulted from the amendments of Law
157. However, such text contained an error in the
articles of Law 3, that were numbered in its Article 8
as those that were subject to the enforcement
provisions of the Anti-Trust Act. The Legislature
corrected this error through the amendments to Law 3
adopted in 2005, two years after the erroneous decision
by this Court. See Law 74 of August 25, 2005 (“Law
74”), Art. 4 (“Any violation to Articles 2, 2A, 4, 4A, 5
and 5A will constitute an unfair or deceptive practice
or act and will be subject to the provisions of Law No.
77 of June 25, 1964, as amended.”) (Ap.123-126); and
its corresponding Statement of purpose (“On the other
hand, both Art. 8 and Art. 9 require amendments to
clarify which articles may be considered a violation to
fair competition and to establish which will be subject
to the penalties of the law.”) (Emphasis added) (Ap.
123-124). In Aguadilla Paint, the Court analyzed the
changes made to Art. 8 and concluded that, despite
such error, the legislative intent was always that the
articles added by Law 157 (Arts. 4A and 5A) would be
subject to the Anti Trust Act and would not provide for
a private cause of action:
 

Considering the above, we have no doubt that
the version of Article 8 of Law [3] of Gasoline,
supra, which arose as a result of the amendment
made by Law No. 157 was the product of an
error, probably typographical, which did not
reflect the intent or will of the legislator. As
suggested by the codification note of the article
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history, we understand that the intent of
Law No. 157 was to include Arts. 4, 4A, 5 and
5A in the version of Article 8 of the Gasoline
Law, supra, and that its exclusion was caused by
a mere administrative error (“clerical error”).

 
Aguadilla Paint, 2011 TSPR at *12 (emphasis added). 

Since Arts. 4A and 5A share a similar origin and
purpose, the same rationale in Aguadilla Paint applies
to Art. 5A. Thus, Plaintiffs and the ADG lack a private
cause of action against ESSO for violations of Art. 5A.
Plaintiffs also lack standing, which deprives the courts
of subject matter jurisdiction.15 If this Court were to
allow a private cause of action in this case, it could
destabilize the delicate balance the Legislature sought
to maintain in the gasoline market, and, thus,
Plaintiffs’ claims should have been dismissed.16 

15 When the law grants jurisdiction to an administrative agency, it
should be interpreted as an exclusive concession. Semidey v.
ASIFAL, 177 DPR 657, 676 (2009); and Aguadilla Paint, 2011
TSPR at 33.

16 Neither is this a claim under Article 1802 of the Civil Code.
Plaintiffs and the ADG have repeatedly stated that their claim is
not based on Article 1802. In one of the documents filed in the trial
court, plaintiffs affirmed that “this cause of action does not arise
from Article 1802, but from Law 157[...]” (Ap. 783). They also
indicated that “[i]t is aberrant to describe this claim, as typified by
the Supreme Court, as one of tort under Art. 1802” (Ap. 785) and
that “[t]he wholesalers’ conduct does not fit into the concept of tort
as it is defined in Art. 1802.” (Ap. 786). Plaintiffs described the
effort to categorize this claim as one under Article 1802 as
aberrant, frivolous, and reckless. (Ap. 790).
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2. Since there is no private cause of action,
plaintiffs-appellees lack standing  and,
therefore, courts lack subject matter
jurisdiction. 

Since there is no private cause of action under Art.
5A of Law 3, the courts have no authority under the
laws or the Constitution of Puerto Rico to grant
Plaintiffs any remedy and, according to Rule 10.2 of
Civil Procedure, the complaint should be dismissed.
Plaintiffs also lack standing to sue. This leaves the
courts without subject matter jurisdiction in this case.
According to Prof. Hernández Colon, pursuant to Rule
10.2 (5) and 10.8 (b) of Civil Procedure, the defense of
lack of cause of action is privileged and can be raised at
any time:17 

[t]he defense based on not stating a claim that
justifies granting a remedy can be raised at any
time, because if the complaint does not aver a
cause of action, the court cannot grant a remedy
based on facts alleged and proved that do not
give rise to a remedy. 

17 The lack of subject matter jurisdiction may be alleged at any
time during the proceedings. See Ponce Federal v. Chubb, 155 DPR
309, 329-333 (2001); and Souffront v. AAA, 164 DPR 663, 674
(2005). It is characterized by the following: 1) it cannot be
remedied; 2) the parties cannot grant the court jurisdiction, and
the court cannot assume it motu propio; (3) any decision issued by
the court is null; (4) the courts must analyze their own jurisdiction;
5) the appellate courts must analyze the jurisdiction of the lower
courts; and 6) the lack of subject matter jurisdiction may be
brought up at any time by any party or by the court. See Vázquez
v. ARPE, 128 DPR 513, 536-537 (1991).
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R. Hérnandez Colón, Práctica Jurídica de Puerto Rico,
Derecho Procesal Civil, §2608, LexisNexis de Puerto
Rico, Inc., 2010, p. 271. Although the defense may be
raised at any time, ESSO asserted it in its motion to
dismiss filed on May 15, 2000 (Ap. 232-235), and has
preserved that argument throughout its defense in this
case, including its appeal to the CA. (Ap. 188-190).
 

In order for a court to have jurisdiction over a case,
plaintiffs need to have standing to sue. Plaintiffs must
show that: 1) they have suffered concrete damages; 2)
the damages are real, immediate and precise, and not
abstract or hypothetical; 3) there is a connection
between the damages suffered and the cause of action;
and 4) the cause of action arises under the laws or
the Constitution. See Colegio de Peritos Electricistas
v. A.E.E., 150 D.P.R. 327 (2000); Asociación de
Maestros v. Torres, 137 D.P.R. 528 (1994); Hernández
Torres v. Gobernador, 129 D.P.R. 824 (1992). The
courts must ensure that plaintiffs have a cause of
action authorized under the laws or the constitutions of
Puerto Rico or the United States. See ELA v. Aguayo,
80 D.P.R. 552, 559 (1958), quoting from Haley v.
Eureka County Bank, 26 P. 64, 65 (Nev. 1891). In Díaz
v. Hyundai, 501 F. 3d 12, 16 (1st Cir. 2007), plaintiffs
filed a class action suit similar to Plaintiffs’ action in
this case claiming damages for unfair acts or practices
in commerce, based upon section 259 of the Anti-Trust
Act and Law 118, Consumer Class Action Act. The
First Circuit, however, dismissed the claims, stating as
follows:
 

[T]he courts that have considered the issue have
held that procedural class action provisions
neither create substantive rights nor give rise to
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an independent cause of action. We have found
no case contrary to this holding, and we have no
basis for concluding that Puerto Rico would
deviate from this unanimous authority. 
[...] 
We conclude that the district court correctly
dismissed [plaintiffs’] claims under the Antitrust
Act and the CCAA [Consumer Class Action Act,
Act 118]. The Antitrust Act expressly prohibits
a private right of action for suits brought under
section 259(a), and nothing in the CCAA - a
procedural class action statute - provides any
indication that the Puerto Rico legislature
intended to create a substantive right of action
for class action suits pursuant to section 259(a).
Thus, the district court was correct in granting
[defendants’] motion to dismiss. 

Díaz v. Hyundai, 501 F. 3d at 16-17.18 

Where, as here, it appears that the court lacks
subject matter jurisdiction, it must dismiss the action.

18 In Guzmán v. Vaquería Tres Monjitas,  169 DPR 705, 723 (2006),
this Court held that Law 118 is a procedural mechanism that did
not create a form of cause of action different from the established
by Rule 20 of Civil Procedure. That has been recognized in the
federal jurisdiction in Díaz v. Hyundai, 431 F. Supp. 2nd 209, 212
(D.P.R. 2006) confirmed by Díaz v. Hyundai, 501 F. 3rd 12, 15-16
(1st Cir. 2007). Indeed, on March 24, 2009, Plaintiffs admitted that:
“The Consumer Class Action Act does not establish causes
of action.” (bold in the original). (Ap.129). Plaintiffs also stated
that “The Class Action Act does not establish cause of action. It
established the substantive right to use the procedural mechanism
of the class action to sue for causes of action established by other
statutes.” Id. (Ap. 129).
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See Rule 10.8(c) of Civil Procedure. Likewise, it must
dismiss when the claims fall under the exclusive
jurisdiction of an administrative agency, such as
DACO, or the federal courts. See González v. Mayagüez
Resort, 176 D.P.R. 848 (2009). Therefore, this Court
should dismiss all of Plaintiffs’ and the ADG’s claims
for lack of subject matter jurisdiction and standing.
 
D. The CA erred in determining that the

Consumer Class Action Act provides for 
double damages. 

1. The clear text of Law 118 cannot be
interpreted as providing for double 
damages, nor is there any indication that
the Legislature had such intent. 

The CA concluded that the Consumer Class Action
Act, Law 118 of 1971, provides double damages and
increased Plaintiffs’ compensation from over $26
million to over $53 million.19 The basis for the CA’s
decision was not even brought forth by Plaintiffs
during the proceedings and it constitutes an
interpretation that is clearly contrary to basic
principles of statutory interpretation. Under the Civil
Code, [w]hen a law is clear and free of all ambiguity,
the letter of the same shall not be disregarded, under
the pretext of fulfilling its spirit.” 31 LPRA § 14. “[T]he
scope of a statute’s simple and absolute language will
not be restricted by interpreting it as if it provides
something that the Legislature did not intend it to

19 The judge that presided the panel indicated that he would not
award Plaintiffs double damages.
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provide, and resolving in this way would be equivalent
to invading the Legislature’s prerogatives.” Lasalle v.
ACAA, 140 DPR 694, 696 (1996). In this case, Law 118
is clear and provides: 

In its order or judgment, the Court of First
Instance shall impose an amount equal to the
damages determined as compensation for
damages, plus a reasonable amount of not less
than twenty-five percent (25% ) for attorney’s
fees, plus legal interest from the moment the
damage is caused, and costs of the proceedings… 

32 L.P.R.A. § 3343 (emphasis added). This provision,
like other statutes addressing damages, identifies the
elements of the compensation required to be paid,
namely, “an amount equal to [1] the damages
determined as compensation for damages, [2] a
reasonable amount not less than twenty-five percent
(25%) for attorney’s fees, [3] legal interest from the
moment the damage is caused and [4] the costs of the
proceedings.” 32 L.P.R.A. § 3343. Neither expressly nor
implicitly does the provision say anything concerning
a “doubling” of damages. The CA, nonetheless,
concluded that “equal” is equivalent to “double” (Ap.
9056). That interpretation of the statute has no basis
in the language of the statute itself, nor is it supported
in the case law, the legislative history or treatises
discussing the statute. Neither of those sources
mentions the words “double,” “two” or “two times,” or
any other expression that would suggest double
damages. The legislators never considered or even
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discussed the possibility of imposing double damages.20

Even though Law 118 was later amended by Law 269
of November 16, 2002, its statement of purpose does
not mention double damages. The analysis of Associate
Justice Liana Fiol Matta, in her law review article
titled “The Consumer Class Action”,21 does not even
suggest that the statute provides for the imposition of
double damages nor any other kind of punitive
damages. Although this Court mentioned Law 118 in
Hernández Denton v. Western Pines, 103 D.P.R. 741,
746 (1975), García Rubiera v. Asociación de Suscripción
Conjunta, 165 D.P.R. 311 (2005), and Guzmán v.
Vaquería Tres Monjitas, 169 D.P.R. 705 (2006), none of
those cases mentions the possibility of imposing double
damages. In Guzmán, through an opinion rendered by
Justice Fiol Matta, it stated that “...Law No. 118 did
not create a form of class action different from the one
established by Rule 20 [of Civil Procedure], but rather

20 See the Senate discussion on the Senate Session Diary, April 6,
1971, pp. 543-544, 554-555; the text approved by the Senate as P.
del S. 825 on April 6, 1971; the House of Representatives Report on
P. del S. 825 of May 20, 1971; the House of Representatives
Session Diary, May 20, 1971, pp. 1701-1702, 1705; the text
approved by the House of Representatives as P. del S. 825 on May
20, 1971; the Senate and House of Representatives Joint Report on
P. del S. 825; and the complete text and statement of purpose of
Law 118 of June 25, 1971. Nowhere in any of these documents is
there a mention of “double” damages, “twice” the damages or “two
times” the damages.

21 Liana FiolMatta, La Acción de Clase del Consumidor, 36 Rev.
Col. Abog. P.R. 683 (1975). This is the only law review article that
we have found which contains a comprehensive discussion of Law
118. Justice Fiol Matta does not even suggest that the statute
provides for double damages.
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extended the remedies available for the consumers of
goods and services.” Guzmán, 169 D.P.R. at 723. Rule
20 does not provide for double damages in class actions. 

Law 118, similar to the Summary Employment
Claim Act, Law No. 2 of 1961 (32 LPRA § 3118), is a
procedural law that does not create additional
substantive rights, such as a double indemnity. Both
the Federal Court for the District of Puerto Rico and
the Court Of Appeals for the First Circuit have
recognized that Law 118 is not a substantive law, but
simply a part of the Rules of Civil Procedure which is
limited to allow class actions by consumers, when they
have a cause of action under substantive law. See Díaz
v. Hyundai, 431 F. Supp 2d. 209, 212 (DPR 2006)
confirmed by Díaz Ramos v. Hyundai Motor Co., 501 F.
3d. 12, 15-16 (1st Cir. 2007) (Neither state or federal
provisions relating to class actions confer substantive
rights, but are procedural mechanisms that do not alter
the requirements of the underlying substantive claim:
“[t]he Statement of Motives accompanying [Law 118]
explains that ‘[m]any persons acting together as
consumers who have been defrauded may enforce their
individual rights by means of a consumer class action
[...] Not surprisingly, this statement indicates that
rights must already exist at an individual level in order
to support a class action”). See Simonet v. Smithkline,
506 F. Supp. 2d 77, 90-91 (DPR 2007) (The Statement
of purpose of Law 118 states that the law
“acknowledges [consumers’] rights to file class actions
in [Puerto Rico’s] courts when they have a cause of
action that warrants a remedy according to the law or
the jurisprudence”); Rivera Muñiz v. Horizon Lines,
737 F. Supp. 2d 57, 64 (DPR 2010) (Law 118 “does not
create substantive rights and therefore cannot be the
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basis for an independent cause of action [internal
quotations omitted]. Rather it is a procedural device
that enables a plaintiff to sue on behalf of a class of
similarly situated persons and itself to vindicate
substantive rights created by other statutes”). José A.
Cuevas Segarra y Rafael Hernández Colón also refer to
the Law 118 as a modality of Rule 20.22  None of them
mention the availability of double compensation.
 

One must assume that, had something as
extraordinary as the imposition of double damages
been intended, at least a passing reference to that
effect would have appeared in the statute, the
legislative history, law review articles, in writings of
commentators or in the applicable case law. Yet there
is no mention of that in any of these sources. By
contrast, when, in other statutes, the legislature has
intended to impose double damages, it has so stated
expressly in the language of the statute providing
for the substantive rights. For example, the Act
against Discrimination in Employment23 expressly
provides that anyone who acts in violation of the
statute “...shall incur civil liability... for a sum equal
to twice the amount of damages sustained...” 29
L.P.R.A. §146 (emphasis added). The Act for the
Protection of Working Mothers24 provides that anyone

22 José A. Cuevas Segarra, Práctica Procesal Puertorriqueña,
Procedimiento Civil, Rule 20, Publicaciones J.T.S.; Rafael
Hernández Colón, Práctica Jurídica de Puerto Rico, Derecho
Procesal Civil, § 1005, LexisNexis Puerto Rico, Inc., 2010, p. 124.

23 Act No. 100 of June 30, 1959. 

24 Act No. 3 of March 13, 1942. 
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who acts in violation of the statute “...shall pay a sum
equal to twice the amount of the damages...” 29
L.P.R.A. § 469 (emphasis added). The Act Against
Discrimination of Workers Who Share Testimony25

provides that the employer’s liability for violating the
statute “...shall be double the amount determined ...”
29 L.P.R.A. § 194a (emphasis added). The Anti-
Workplace Sexual Harassment Act26 provides that any
person responsible for sexual harassment in the
workplace “...shall incur civil liability for a sum equal
to double the amount of the damages ...” 29 L.P.R.A.
§ 155j (emphasis added). The Working Day Act27

provides that any employer who incurs in practices
against the law “...may be sued for an amount equal to
twice the amount of the damages...” 29 L.P.R.A. § 282
(emphasis added). Law 118 states that the judgment
“will impose an amount equal to the damages”. It does
not state “equal to twice” the damages, as the other
laws mentioned do.28 In addition, double damages are
punitive damages, which, as a matter of law, are
prohibited in Puerto Rico in the absence of an express
legislation. Guardiola Álvarez v. Depto. de la Familia,

25 Act No. 115 of December 20, 1991. 

26 Act No. 17 of April 22, 1988.

27 Act No. 379 of May 15, 1948, as amended.

28 The legislator has also used the following words: “...the amount
due, plus an equal amount ... as additional compensation...” in to
provide for the payment of double damages. See 29 L.P.R.A.
§§ 177, 193c, 250i and 282. In those cases, the words “plus” and
“additional” are used to show the intent of imposing double
damages.
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175 DPR 668 (2009). Law 118 does not provide such
specific provision. 

2. Expressions contained in a Senate Bill
introduced 38 years after Law 118 was
enacted, and which has not been approved by
the Legislature, is [sic] not an appropriate
source to determine the legislative intent. 

The CA’s reliance on an unrelated bill which has not
even been approved by the Legislature is totally
erroneous and unprecedented and cannot be a basis to
conclude that the statute provides for double damages.
The ultimate purpose of the rules of legal
interpretation is to determine the intent of the
Legislature when it approved the statute in question.
R.E. Bernier y José A. Cuevas Segarra, Aprobación e
Interpretación de las Leyes en Puerto Rico,
Publicaciones J.T.S. 1987, at 241. The courts must
examine the statute in its entirety and the context
under which it was approved.29 Id. at 315. 

The CA expressly acknowledged that neither the
Statement of Purpose of Law 118, nor its legislative
history, mentions the possibility of double damages.

29 The binding legislative intent is that approved by the majority
of the legislators, since the will of the majority of the legislative
body constitutes the intent of the Legislature and, thus, the
authentic definition of the examined statute. See PSP v. ELA, 107
DPR 590, 604-605 (1978); Consejo de Titulares v. Portal de Sofía,
181 DPR 945 (2011). “[I]t is a generally accepted rule that the
expressions of a single legislator, are not representative of the
collective intent of the body which approved the statute”. Vázquez
v. Secretario, 103 DPR 388, 390 (1975).
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However, it relied, not upon the statement of purpose
nor the legislative history of the statute but on the
statement of purpose of Bill No. 1002 submitted by the
Senate on July 31, 2009 (the “S.B. 1002”) to “find” the
“legislative intent” behind Law 118. S.B. 1002 proposed
certain amendments to the Puerto Rico
Telecommunications Act, not to Law 118. The CA
recognizes that Bill 1002 “has no direct impact on Law
118”. However, it concluded that the bill “constitutes a
ratification by the Legislature that the phrase ‘amount
equal to the damages determined as compensation for
damages’ is equivalent to duplicating the amount that
the court will finally set as compensation for damages”.
(Ap. 9056). This isolated expression, in a statement of
purpose of a bill that never became law and that has
nothing to do with Law 118, cannot be a valid legal
source to determine the legislative intent of Law 118.
This Court has recognized that the legislative intent
cannot be interpreted based on expressions
contained in a bill that has not been approved by
the Legislature. See Jiménez y Salellas v. Maryland
Casualty, 92 DPR 207, 211-212 (1965); 
 
Buscaglia v. Corte, 64 DPR 11, 28 (1944). In Buscaglia,
the Court faced an argument very similar to the CA’s
reasoning in this case and refused to accept, as
evidence of the legislative intent, certain expressions
contained in the statement of purpose of two other bills
submitted after the statute in question and which had
not been approved by the Legislature:
 

[t]he Legislature’s intent or purpose in
approving the bill cannot be interpreted based
on the statements contained in another bill
approved during a subsequent meeting and
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much less by what is said in a bill that has
not received approval from both chambers. 

Id. at 28 (emphasis added). 

Even if it were appropriate for the Court to consider
an isolated expression in an unrelated bill which was
never approved in order to interpret the legislative
intent of another statute, a review of a Joint Report of
both chambers issued during the legislative process of
Bill 1002 shows that the Department of Justice (the
“Department”) submitted an statement indicating that,
contrary to the expression of the statement of purpose,
the text of Section 3 of Law 118 does not provide for
the imposition of double damages. The Report
reflects the Department’s position as follows: 

It should be noted that in S.B. 1002’s Statement
of Motives it states that Act No. 118 imposes a
penalty equivalent to twice the damages plus
attorney fees. It is understood that
according to section 3 of [Act 118] there is
no imposition of double damages as
referred to in the Statement of Motives. 

See history of Bill 1002 and Joint Report, at p. 8
(emphasis added) (Ap. 9092). 

This Court should not allow the unprecedented
subordination of Law 118’s text and its legislative
history to a purported legislative intent based on
expressions contained in a bill that (1) has not been
approved by the Legislature, (2) was proposed 38 years
after Law 118, and (3) is not related to Law 118.
Upholding such a ruling would represent a great
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uniform risk to businesses in Puerto Rico and would
cause that every time the interpretation of a statute is
at issue, the parties may be able to use the legislative
history of unrelated bills that were not approved as a
basis for its interpretation. Therefore, the CA decision
to double the amount of damages awarded by the CFI
is clearly erroneous and should be reversed.
 
IX. PRAYER 

WHEREFORE, ESSO respectfully requests that
this Court issue the writ of certiorari, reverse the CA
Judgment and dismiss all of Plaintiffs’ and ADG’s
claims in this case.
 

In San Juan, Puerto Rico, today February 8, 2012,
originally filed on January 17, 2012.
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APPENDIX 6
                         

Certified Translation-JF-2012-113

COMMONWEALTH OF PUERTO RICO 
COURT OF APPEALS 

CA NO.: _________

CIVIL NO.:KAC-2000-1096 

COURTROOM: 905 

RE: CIVIL ACTION 

[Filed January 3, 2011]
_____________________________________________
JESÚS F. TRILLA PIÑERO D/B/A )
PUERTO RICO MOTOR COACH, ET AL. )

)
Plaintiffs-Appellees )

)
v. )

)
SECRETARIO DEL DACO, THE SHELL ) 
COMPANY (PUERTO RICO) LIMITED, )
ESSO STANDARD OIL COMPANY )
(PUERTO RICO), TOTAL PETROLEUM )
CORPORATION, CHEVRON PUERTO )
RICO LLC, CARIBBEAN PETROLEUM )
CORPORATION, ASOCIACIÓN DE )
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DETALLISTAS DE GASOLINA, INC., ET AL. )
)

Defendants-Appellants )
_____________________________________________)

APPELLANT’S BRIEF

TO THE HONORABLE COURT: 

COMES NOW ESSO STANDARD OIL
COMPANY (PUERTO RICO) (“ESSO”), through its
undersigned attorneys, and very respectfully states,
alleges and petitions:

[Segment of Text Beginning on Page 13, Line 33 of
Source Document:]

A. THE CFI ERRED BY APPLYING THE LAW
UNCONSTITUTIONALLY. 

The CFI’s decision should be vacated because the
law under which liability was imposed on ESSO, Law
157, as applied in this case, violates the limitations of
the Due Process Clause of the Fifth and Fourteenth
Amendments of the United States Constitution, as well
as Section 7 of Article II of the Constitution of the
Commonwealth of Puerto Rico.6 

6 On July 8, 2009, ESSO filed a motion joining a Motion for Partial
Summary Judgment filed by Shell regarding this matter (Ap.
1374-1377). The CFI decided to postpone adjudication of such
motions until after the trial (Ap.1336-1337). However, the CFI
Judgment makes no reference whatsoever to these motions. 
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1. Neither Law 157 nor Regulation PM-12
provide a mechanism for temperature
adjustment transfer. 

Although both Law 157 and Regulation PM-12
establish that wholesalers and retailers have certain
general obligations with respect to temperature
adjustment, neither the Law nor the Regulation
establish a specific mechanism for transferring such
adjustment. Specifically, Article 5(a) of the Law, 23
L.P.R.A. § 1105(a), provides as follows:

All distributor-wholesalers shall be obligated to
recognize, pass and transfer, to the retailer, any
temperature adjustment received at its origin by
said distributor-wholesaler for the amount of
gasoline or special fuels purchased. This
temperature adjustment will in turn be
recognized and transferred by the retailer to the
consumer by a reduction in prices at the retail
sale level. The Department of Consumer Affairs
shall establish, by regulations, within 120 days
of adoption of this law, a system to ensure that
the consumer receives such transfer. It is
provided that temperature adjustment transfer
will not begin until this mechanism has been
established. 

Emphasis added. 

It was on the basis of the above article that
wholesalers understood that their obligation to transfer
the temperature adjustment to retailers did not begin
until approval by DACO of the relevant regulations
establishing how the transfer would be made to
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consumers. (Ap. 3551-3585). This did not occur until
May 2005, eight years after the Law entered into force,
when DACO finally enacted Regulation PM-12.
However, this regulation only specifies how retailers
are supposed to transfer the adjustment to consumers,
i.e., through a reduction of $0.76 per gallon in the price
of gasoline. See article 8 of the Regulation. The
regulation does not indicate how wholesalers are
supposed to transfer the adjustment to retailers.7

 
With respect to wholesalers, article 7 of Regulation

PM-12 only indicates that their bills must include the
amount delivered in gross volume and net volume in
gallons of gasoline and/or special fuels, as measured at
the terminal where trucks are loaded, as well as price
per unit (gallons or liters). It does not specify how
wholesalers are to transfer the adjustment. 

In support of this, the CFI received ample testimony
during the trial from the witnesses, both of plaintiffs
and of ESSO, confirming that neither Law 157 nor
Regulation PM-12 establishes the mechanism for the
transfer of the temperature adjustment. For example,
both Carlos Lasanta, who in May 1998 still held the
position of Undersecretary of DACO, and who during
the trial was rebuttal witness for the plaintiffs, and
Lianabel Oliver, the plaintiffs’ own expert, testified
that the Law did not specify the mechanism to carry
out the transfer of the temperature adjustment. See

7 Although in June 2003 the Supreme Court of Puerto Rico
eventually determined that the duty of the wholesaler to transfer
the temperature adjustment was not subject to the adoption of
regulations, the court was not requested to consider, nor did the
decision contemplate, the constitutional matters alleged herein.
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Proceedings 14/10/09, p. 248:9-12 (Ap. 2620);
Proceedings 20/10/09, p. 60:60:3-9 and p. 76:14-23 (Ap.
2624, 2625); and Proceedings 30/9/09, p. 77:11-25 (Ap.
3157). 

2. The omission of Law 157 and Regulation
PM-12 of a mechanism whereby
wholesalers would transfer the
adjustment makes these provisions
unconstitutionally vague, in violation of
the Due Process Clause of the United
States Constitution.

Since Law 157 and Regulation PM-12 do not specify
the mechanism by which wholesalers are expected to
transfer the temperature adjustment, these provisions
are void for vagueness. Holding ESSO accountable on
the basis on such provisions violates the Due Process
Clause of the United States Constitution. The United
States Supreme Court has explained the void-for-
vagueness doctrine as follows: 

The void-for-vagueness doctrine reflects the
principle that “a statute which either forbids or
requires the doing of an act in terms so vague
that [persons] of common intelligence must
necessarily guess at its meaning and differ as to
its application, violates the first essential
element of due process of law.” Connally v.
General Construction Co.. 269 U.S. 385, 391, 46
S.Ct. 126, 127, 70 L.Ed. 322 (1926). The
requirement that government articulate its aims
with a reasonable degree of clarity ensures that
state power will be exercised only on behalf of
policies reflecting an authoritative choice among
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competing social values, reduces the danger of
caprice and discrimination in the administration
of the laws, enables individuals to conform their
conduct to the requirements of law, and permits
meaningful judicial review. See, e.g., Kolender v.
Lawson. 461 U.S. 352, 357-358, 103 S.Ct. 1855,
1858, 75 L.Ed.2d 903 (1983); Gravned v. City of
Rockford. 408 U.S. 104, 108-109, 92 S.Ct. 2294,
2298-2299, 33 L.Ed.2d 222 (1972); Giaccio v.
Pennsylvania. 382 U.S. 399, 402-404, 86 S.Ct.
518, 520-521, 15 L.Ed.2d 447 (1966); Roberts v.
U.S. Javcees, 468 U.S. 609, 629 (1984). 

As stated by the Supreme Court in Gravned: “It is a
basic principle of due process that an enactment is void
for vagueness if its prohibitions are not clearly
defined.” Grayned, supra, 408 U.S. at 108 (1972);
Kolender v. Lawson. 461 U.S. 352, 357 (1983). “A
statute is impermissibly vague if it does not provide
persons of ordinary intelligence reasonable warning of
the forbidden conduct.” Gravned. 408 U.S. 108. “The
void-for-vagueness doctrine reflects the principle that
a statute which either forbids or requires the doing of
an act in terms so vague that [persons] of common
intelligence must necessarily guess at its meaning and
differ as to its application, violates the first essential of
due process of law.’” Roberts, 468 U.S. 629 (citations
omitted).8 

8 The court has held that the doctrine applies in civil cases. See
Village of Hoffman Estates v. Flipside Hoffman Estates. Inc., 455
U.S. 489, 498-99 (1982) (footnotes omitted); Borden v. School Dist.
of Township of East Brunswick, 523 F.3d 153, 167 (3rd Cir. 2008). 
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The Supreme Court of Puerto Rico has interpreted
the vagueness doctrine as described above. See Pacheco
Fraticelli v. Cintrón Antonsanti. 122 D.P.R. 229 (1988);
Vives Vázquez v. Tribunal Superior. 101 D.P.R. 139
(1973). The Supreme Court’s recent conclusions are
particularly relevant to the above-captioned case, since
it has determined that impermissibly vague
administrative regulations are contrary to the due
process clause. 

In Pedro Muñiz v. Administración del Deporte
Hípico. 156 D.P.R. 18 (2002), the plaintiff filed suit
alleging that one of the Equestrian Administration
regulations was too vague. This regulation, which
provided the criteria under which the director of the
administration would approve horse names, prohibited
approval of names with a propagandist purpose. Since
the regulation did not define what “propaganda” meant
nor provide any criteria for interpreting the regulation,
it was determined that it was vague and
constitutionally invalid, Id., p. 32. Similarly, in
Asociación de Farmacias de la Comunidad v. Dept. de
Salud. 156 D.P.R. 105 (2002), the Court had to consider
whether a regulation that only repeated the general
and vague criteria of the law under which it was
approved was impermissibly vague. Id., p. 117. The
Court concluded that said regulation was vague and,
therefore, that it was unconstitutional. Id., p. 144. In
our case, even though the law specifically required
DACO to adopt regulations to implement the transfer,
no regulations were adopted for nine years. However,
ESSO is penalized for not complying with a general
obligation that was not defined anywhere. 
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As explained above, neither Law 157 nor the
Regulation PM-12 provide any indication on how to
comply with the statutory directives. This vagueness
becomes apparent from a plain reading of both the Law
and the Regulation, and is accentuated further by the
testimony from multiple witnesses during the trial
regarding the different theories specifically on how the
wholesalers were to transfer the adjustment. ESSO
reasonably believed it was complying with the law by
transferring the temperature adjustment through its
price and cost structure and through market forces, a
method that was endorsed by the Supreme Court.
Although the CFI disagreed with the Supreme Court
and held that such methods are not valid ways to
comply with the law, based on the language of both the
law and the regulation, ESSO had no way of knowing
that a court would find that its way of transferring the
adjustment does not comply with the law. Therefore,
the CFI’s decision is unconstitutional and should be
vacated.

[Segment of Text from Page 49, Line 20 of Source
Document:] 

WHEREFORE, ESSO very respectfully requests
that this Honorable Court vacate the Partial Judgment
issued by the Court of First Instance and dismiss all
claims of the plaintiffs and the cross-claim plaintiffs in
this case. 

In San Juan, Puerto Rico, on this 3rd day of
January, 2011.
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No.: JF-2012-113 CERTIFICATE OF
TRANSLATOR 

I, Joaquín Font, am a Certified Interpreter of the
United States District Courts, and hereby CERTIFY:
that according to the best of my knowledge and
abilities, the foregoing is a true and faithful
rendering into English of the original Spanish text
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Certified Translation-JF-2012-115

COMMONWEALTH OF PUERTO RICO 
COURT OF APPEALS

Appeal No.: KLAN2011-00007

[Filed April 4, 2011]
______________________________________
JESÚS F. TRILLA PIÑERO D/B/A )
PUERTO RICO MOTOR COACH, )
TRANSPORTE, INSTALACIÓN Y )
RESTATURACION DE MUEBLES DE )
OFICINA, INC., (T.I.R.M.O., Inc.),  )
ELIAS RUBEN GUTIÉRREZ )
SÁNCHEZ, MANUEL SALDAÑA )

)
         Plaintiffs-Appelants )

)
         v. )

)
CHEVRON OF PUERTO RICO, LLC; )
SHELL COMPANY (PUERTO RICO), ) 
ESSO STANDARD OIL PUERTO RICO; ) 
TOTAL PETROLEUM CORP.; )
CARIBBEAN PETROLEUM CORP.; )
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ASOCIACIÓN DE DETALISTAS [sic] )
DE GASOLINA )

)
        Defendants-Appellees )
______________________________________ )

Appeal from the Court of First
Instance, Division of San Juan

Civil No. K AC2000-1096(905)

Re: Civil Action and Class Action

APPELLEE’S BRIEF

To the Honorable Court of Appeals:

Come now plaintiffs-appellees, through their
undersigned attorneys, and very respectfully state and
pray.

[Segment of Text beginning on Page 9, Line 19 of
Source Document:]

A. ESSO cannot argue that article 5A is
unconstitutionally vague because it waived
same and, moreover, because it lacks
foundation on the merits

Although in its heading of the assignment of error
appellants state that “the CFI erred by applying the
law unconstitutionally,” the text of the argument does
not address the application of the law by the CFI. The
challenge of vagueness is directed at the law itself and
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the regulation. Appellants so express it in the
subheadings that frame their arguments.

1. Neither Law 157 nor Regulation PM-12 provide
a mechanism for temperature adjustment transfer.

2. The omission of Law 157 and Regulation PM-12
of a mechanism whereby wholesalers would transfer
the adjustment makes these provisions
unconstitutionally vague, in violation of the Due
Process Clause of the United States Constitution.

The vagueness argument cannot succeed because it
was waived and moreover because neither the statute
nor the regulation is vague.

1. Appellant waived this affirmative defense.

The constitutional challenge of vagueness of the law
and the regulation is an affirmative defense, and like
any affirmative defense it must be raised in pleadings.
Kewanee Oil & Gas Co. v. Mosshamer, 58 F.2d 711,
712 (10th Cir. 1932) (the contention that the state
statute is unconstitutional is an affirmative defense,
and must be so pleaded in the answer.) This is because
the unconstitutionality of a statute cannot be raised for
the first time in an argument; it must first be pleaded
to then be argued. Mount Tivy Winery v. Lewis, 42 F.
Supp. 636, 640 (N.D. Cal. 1942) aff’d, 134 F.2d 120 (9th
Cir. 1943) (The constitutionality of a statute cannot be
raised for the first time in argument. It must be
properly pleaded and thereafter adequately argued.)
See also Butts v. Curtis Pub. Co., 225 F. Supp. 916, 920
(N.D. Ga. 1964) aff’d, 351 F.2d 702 (5th Cir. 1965) affd,
388 U.S. 130, 87 S. Ct. 1975, 18 L Ed. 2d 1094 (1967)
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(rejecting an argument of unconstitutionality raised for
the first time by motion without having been previously
pleaded).

Rule 6.3 of the 1979 Rules of Civil Procedure in
effect as of the date of filing of the instant complaint
establishes that defenses “must be expressed
affirmatively,” and it provides a list numerus apertus.
Moreover, Rule 10.2 states that these defenses have to
be presented in the “responsive pleading,” except six
specific ones that can be raised by motion.5 Our
Supreme Court has established that failure to plead
them affirmatively entailed a waiver: “Affirmative
defenses must be raised on responding to a preceding
claim or they are considered waived, and they must be
pleaded clearly, expressly and specifically.” Díaz Avala
v. E.L.A. 153 D.P.R. 675 (2001). These standards of
precedent have been incorporated into the new Rule 6.3
of Civil Procedure.

Appellants did not raise the alleged
unconstitutional vagueness of the law or regulation
either in their answer to the original complaint
(Appendix to Appeal 492-501) or in their joint answer
to the amended [complaint] (Appendix to Appeal 758-
771), or in the joint amended answer to the amended
complaint (Appendix to Appeal 825-836), or in the joint
answer to the second amended complaint (Appendix to
Appeal 1032-1047), or the joint answer to the third

5 The only defenses that can be raised by motion are: (1) lack of
subject-matter jurisdiction; (2) lack of personal jurisdiction;
(3) inadequacy of summons; (4) inadequacy of service of summons;
(5) failure to present a claim that warrants the granting of a
remedy; (6) failure to jointly try an indispensable party.
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amended complaint (Appendix to Appeal 1152-1164). It
was not raised in any of its pleadings. It thus waived
same, and it cannot raise it in this appeal.

The fact that ESSO filed, on July 8, 2009, as stated
in footnote number 6 of the appeal, a motion joining a
motion for partial summary judgment filed by Shell
regarding this matter did not remedy the defect of
failing to have raised it. The CFI did not adjudicate
that motion and proceeded to trial. If it had been
adjudicated, it would have had to be dismissed because
Esso had waived that defense by not arguing it in its
answers. See Coppoc v. Moeller, 69 Ark.App. 392, 394,
13 S.W.3d 596, 598 (2000) (“Even if an affirmative
defense is raised in a motion for summary judgment, if
it was not raised in the answer, then the party is
precluded from arguing it at any other stage in the
case[.]”)

Therefore, this Honorable Court of Appeals should
not admit this first assignment of error since the
subject has been waived.

[Segment of Text from Page 52, Line 1 of Source
Document:]

V. CONCLUSION AND PRAYER

Wherefore, consumers pray the appeal of defendant
ESSO Standard Oil Puerto Rico be rejected.

RESPECTFULLY SUBMITTED.

IN SAN JUAN, PUERTO RICO, this 4th day of April,
2011.
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No.: JF-2012-115 CERTIFICATE OF
TRANSLATOR

I, Joaquín Font, am a Certified Interpreter of the
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that according to the best of my knowledge and
abilities, the foregoing is a true and faithful
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The content of this translation is a group of segments
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Court of Appeals, with regard to Appeal No.
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/s/ Joaquín Font 
Joaquín Font

United States Courts Certified Interpreter 
Calle Calaf 400, Suite 268, Hato Rey, 

Puerto Rico 00918 
Toll-Free Tel & Fax: 1-877-562-78746 

Email: jf@fonttranslations.com 
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APPENDIX 8
                         

Certified Translation-JF-2012-109

Cite from Aguadilla Paint

2011 WL 6759549 (P.R.), 2011 TSPR 194

AGUADILLA PAINT CENTER, INC.; CB Gasoline
Service Group; Micada de Puerto Rico, Inc.,

Respondents
v.

ESSO STANDARD OIL, CO. (PUERTO RICO),
Petitioner.

In the Supreme Court of Puerto Rico.
No. CC-2010-1135.

San Juan, Puerto Rico, on December 15, 2011.

Now, with regard to the fact that the respondent’s
cause of action may be satisfied with a simple or
ordinary damages remedy under Art. 1802 of the Civil
Code, 31 L.P.R.A. sect. 5141, we do not find anything in
the law which bars this; to the contrary. As the
Solicitor General correctly points out in her special
appearance, from the discussion set forth in the
legislative history related to the chambers’ reports that
originated the Antitrust Act, the following is set out:

With respect to the actions of particular persons,
for treble damages, these are not authorized
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with respect to the acts prohibited by Article 3,
without there being an attempt thereby to
affect the right to bring forward an
ordinary damages action, if the latter is
appropriate pursuant to the Civil Code or
other principles of law. (Emphasis added.)60

As we can see, the legislator’s statements were clear.
The Legislative Assembly did not intend that a cause
of action such as the instant one could not be satisfied
as a simple or ordinary damages remedy under Art.
1802 of the Civil Code, supra. Just the opposite.
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NO.: JF-2012-109 CERTIFICATE OF
TRANSLATOR

I, Joaquín Font, am a Certified Interpreter of the
United States District Courts, and hereby CERTIFY:
that  according to the best of my knowledge and
abilities, the foregoing is a true and faithful
rendering into English of the original Spanish text,
which I have translated.

The translated document is two (2) pages long,
including this certification sheet, and contains no
changes or erasures.

As indicated in it, this translation’s content is a cite
from a Puerto Rico Supreme Court decision
[“Aguadilla Paint”].

/s/ Joaquín Font 
Joaquín Font

Joaquín Font – Font Translations
United States Courts Certified Interpreter

Calle Calaf 400, Suite 268, 
San Juan, Puerto Rico 00918

Toll-Free Tel & Fax: 1-877-562-78746
Email: jf@fonttranslations.com
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Certified Translation JF-2012-112

COMMONWEALTH OF PUERTO RICO 
COURT OF FIRST INSTANCE 

SUPERIOR DIVISION OF SAN JUAN

CIVIL NO. KAC 00-1096 (907) 

RE: Civil Action 

[Filed July 8, 2009]
_________________________________
JESÚS F. TRILLA PIÑERO, et al. )

)
Plaintiffs, )

)
v. )

)
DEPARTMENT OF CONSUMER )
AFFAIRS (DACO), et al. )

)
Defendents. )
_________________________________)
 
MOTION OF ESSO STANDARD OIL COMPANY

(PUERTO RICO) JOINING THE PETITION
FOR SUMMARY JUDGMENT FILED BY THE

SHELL  COMPANY (PUERTO RICO) ON
FEBRUARY 2, 2009
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TO THE HONORABLE COURT: 

COMES NOW ESSO Standard Oil Company
(Puerto Rico), hereinafter “ESSO,” through its
undersigned legal representation, and very respectfully
states, alleges and petitions: 

1. On February 2, 2009, The Shell Company
(Puerto Rico Limited (hereinafter, “Shell”) filed a
“Motion for Summary Judgment” with this Honorable
Court. In said petition, Shell affirms, with respect to
the applicability of Law 157 of August 21, 1996, 23
L.P.R.A. §1001 et seq., that the language of the statute
is specific on stating that article 5a of Law 157 would
not be applicable until the Department of Consumer
Affairs (hereinafter, “DACO”) established regulations
determining the temperature adjustment transfer
mechanism. 

2. In view of the clear language as to the effective
date of application of article 5a, wholesalers did not
have adequate notice with respect to being obliged to
transfer the temperature adjustment as of the date on
which the aforementioned law came into force, i.e. as of
January 1, 1997. 

3. Not until the date of the Supreme Court
judgment, June 20, 2003, were the wholesalers
informed that Law 157 required them, as of 1997, even
without enactment of the regulations required under
said law, to transfer the temperature adjustment.
Requiring the retroactive application of the law violates
the wholesalers’ right to due process of law with
respect to having adequate notice with respect to the
application of the law in controversy. 
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4. Law 157 does not specify how the temperature
adjustment was to be made, but rather the aforesaid
adjustment is entirely contingent on the
implementation of regulations by DACO. These
regulations were finally passed by DACO on May 4,
2005. 

5. Requiring the specific performance of Law 157
from the date of its entry into force in 1997, the
language of which strictly conditions its application on
regulations that were enacted in 2005, violates the
wholesalers’ due process of law. 

6. Before the Supreme Court judgment, and
pursuant to the clear, express language of Article 5a,
the wholesalers did not have adequate notice that they
had the obligation to act affirmatively in a specific way
as of January 1, 1997. Nevertheless, although Article
5a of Law 157 does not specifically provide how to
calculate and transfer the temperature adjustment, in
the absence of the regulations required from DACO,
the wholesalers had been transferring the temperature
adjustment to the retailers through their cost
structures and marketing practices long before the
entry into force of Law 157. 

7. Pursuant to the above, Esso joins the Petition for
Summary Judgment filed by Shell on February 2, 2009,
adopting all its arguments and legal grounds. Esso
seconds the arguments, both substantive and
procedural, asserted by Shell in the aforesaid petition. 

WHEREFORE, co-defendant Esso very respectfully
requests that this Honorable Court take cognizance of
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the foregoing and grant the Petition for Summary
Judgment filed by Shell on February 2, 2009.
 

RESPECTFULLY SUBMITTED. 

In San Juan, Puerto Rico, on this 8th day of July,
2009. 

I CERTIFY that on this date I have served a copy
of this filing by fax and regular mail to the parties
involved in accordance with the attached list of
attorneys. 

TORO, COLÓN, MULLET, 
RIVERA & SIFRE, P.S.C. 
Attorneys for ESSO Standard Oil 
Company (Puerto Rico) 
PO Box 195383 
San Juan, PR 00919-5383 
Tel: (787) 751-8999 
Fax: (787) 763-7760 

[Signature] 
MANUEL FERNÁNDEZ BARED 
Bar Assoc. No.: 10301 
Email: mfb@tcmrslaw.com 

LAURA R. DOMÍNGUEZ LLERANDI, ESQ. 
Attorney for 
ESSO Standard Oil Company 
(Puerto Rico) 
30 Calle Reparto Piñero 
Guaynabo, PR 00969-5650 
Tel and Fax: (787) 963-0677 
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[Signature] 
LAURA R. DOMÍNGUEZ LLERANDI 
Bar Assoc. No.: 15171 
Email: ldominguezlaw@gmail.com

[Revenue stamp:] 

TREASURY 
[Coat of arms] 
COMMONWEALTH OF 
PUERTO RICO 

5120
Esso Trilla

MFB 
0025370-1

07/AUG/2009

$1.00 

Internal Revenue Stamp 
50106-20090-0708-65754702 

[Number aligned vertically to left:] 3-0025370-1 
TREASURY
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No.: JF-2012-112 CERTIFICATE OF
TRANSLATOR 

I, Joaquín Font, am a Certified Interpreter of the
United States District Courts, and hereby CERTIFY:
that according to the best of my knowledge and
abilities, the foregoing is a true and faithful
rendering into English of the original Spanish text
which I have translated.
 
The translated document is four (4) pages, including
this certification sheet, and contains no changes or
erasures. 

As captioned, the content of this translation is a
motion in the Commonwealth of Puerto Rico Civil
Case No. 00-1096. 

In San Juan, Puerto Rico, today, Wednesday,
October 31, 2012. 

/s/ Joaquín Font 
Joaquín Font 

United States Courts Certified Interpreter 
Calle Calaf 400, Suite 268, Hato Rey, 

Puerto Rico 00918 
Toll-Free Tel & Fax: 1-877-562-78746 

Email: jf@fonttranslations.com 
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APPENDIX 10
                         

Certified Translation JF-2012-116 

COMMONWEALTH OF PUERTO RICO 
COURT OF FIRST INSTANCE 

SAN JUAN SUPERIOR COURT DIVISION

CIVIL CASE NO. KAC 00-1096 (907)
 

FOR: Civil Action

[Filed February 2, 2009]
____________________________________
JESÚS F. TRILLA PINERO, et al. )

)
Plaintiffs, )

)
v. )

)
SECRETARY, DEPARTMENT OF )
CONSUMER AFFAIRS (DACO), et al. )

)
Defendants. )

___________________________________ )
 

MOTION FOR SUMMARY JUDGMENT

TO THE HONORABLE COURT: 

COMES NOW The Shell Company (Puerto Rico)
Limited (“Shell”) through the undersigned legal counsel
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and very respectfully STATES, ALLEGES and
PETITIONS: 

INTRODUCTION 

Law No. 157 of August 21, 1996 (hereinafter “Law
157” or “the statute”), provides for the transfer of “any
temperature adjustment received at its origin... for the
amount of gasoline or special fuels purchased” from the
distributor-wholesaler to the retailer and from the
retailer to the consumer. However, the statute
specifically establishes that “[t]he Department of
Consumer Affairs shall establish through regulations...
a system that guarantees that said transfer will be
received by the consumer” and “that the transfer for
temperature adjustments shall not commence until this
mechanism has been established.” Id. Given the clear
language of Law 157, which imposes no obligation
whatsoever to transfer the adjustment until such time
as the Department of Consumer Affairs (“DACO”)
approves the regulation to implement the Law,
distributor-wholesalers received no notice whatsoever
that the statute would apply before said regulation was
approved — or at least they did not receive such notice
until the decision of the Supreme Court of Puerto Rico
on June 20, 2003, which concluded that Law 157 did in
fact impose obligations on distributor-wholesalers even
in the absence of regulations. The retroactive
application of the Supreme Court’s interpretation that
wholesalers were required to transfer the temperature
adjustment in sales that took place before said Court
issued its decision would violate the rights of
wholesalers to fair notice and to due process of law
under the U.S. Constitution. See Bouie v. City of
Columbia. 378 U.S. 347, 352 (1964) (“There can be no
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doubt that the deprivation of the right [to due process]
of fair warning can result... from an unforeseeable and
retroactive judicial expansion of narrow and precise
statutory language”).
 

Moreover, given that Law 157 does not define how
the “temperature adjustment” should be calculated or
“transferred”, and given that wholesalers had no
independent form or way of determining how the
legislative order would require them to do so, the
statute is too vague to impose obligations in the
absence of the regulation. Therefore, at least before
DACO approved Regulation PM-12 on May 4, 2005,
Law 157 was vague and ambiguous (“void for
vagueness”). See Roberts v. U.S. Jaycees, 468 U.S. 609,
629 (1984) (“The void-for-vagueness doctrine reflects
the principle that ‘a statute which either forbids or
requires the doing of an act in terms so vague that
[persons] of common intelligence must necessarily
guess at its meaning and differ as to its application,
violates the first essential element of due process of
law’”)(quotation omitted). It would violate the right of
wholesalers to due process of law to apply a vague law
to them and determine that they had an obligation to
transfer the adjustment before DACO Regulation PM-
12 was approved.
 

Therefore, this Court should dismiss any causes of
action that seek to impose liability upon wholesalers
for allegedly failing to transfer the temperature
adjustment prior to the approval of Regulation PM-12
on May 4, 2005, or at least prior to the Supreme Court
decision on June 20, 2003.
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SUMMARY JUDGMENT 

Rule 36.2 of Civil Procedure provides that a party
against whom a complaint has been brought “may at
any time file a motion, which may or may not be based
on sworn statements, to request a summary judgment
in its favor on all or any part of the claim.” 32 L.P.R.A.
App. M, R. 36.2.

The purpose of a summary judgment is to obtain a
remedy quickly when the petitioner can demonstrate
that there is no real controversy with regard to the
material facts in question. See Consejo de Titulares C.
Parkside v. MGIC Fin., Corp., 128 D.P.R. 538 (1991).
“The summary judgment is a procedural mechanism
that gives the judge the discretion to issue a
judgment... on any controversy contained therein,
when... there is no legitimate dispute of fact and... all
that remains is to apply the law.” María T. Malavé
Serrano, Plaintiff-Respondent v. Oriental Bank &
Trust. Defendant-Petitioner. 2006 TSPR 63 (P.R. 2006)

The summary judgment “shall be issued
immediately if the pleadings, depositions, answers to
interrogatories and admissions offered, together with
the sworn statements, if any, demonstrate that there is
no real, substantial controversy with regard to any
material fact, and that, as a question of law, a
summary judgment should be issued..” 32 L.P.R.A.
App. DI, 36.3. 

The matters raised in this motion are strictly legal
and there is no real controversy with regard to the
material facts in question.
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BACKGROUND

Article 5(a) of Law 157, as amended, provides that: 

Every wholesaler-distributor shall be bound
to pass, transfer and acknowledge to the retailer
any temperature adjustment received at its
origin by such wholesaler-distributor for the
amount of gasoline and/or special fuels
purchased. This temperature adjustment shall
in turn be acknowledged and transferred by the
retailer to the consumer through a lowering of
prices at the retail sales level. The Department
of Consumer Affairs shall establish through
regulations, within a term of 120 days from the
approval of this law, a system that guarantees
that said transfer will be received by the
consumer, it being provided that the transfer for
temperature adjustment shall not commence
until this mechanism has been established.

 
Id. (emphasis added.) Upon passing Law 157 on August
21, 1996, the Legislature stipulated that the statute
would “come into effect” on January 1, 1997. By that
date, however, DACO had not yet approved the
regulation necessary to establish the “mechanism”
required by the statute.
 

On March 6, 2000, in spite of the fact that DACO
had not yet approved the regulation to implement Law
157, Plaintiffs filed the above-captioned action, alleging
that defendants had been selling gasoline and special
fuels (diesel) in Puerto Rico since 1997 without having
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transferred the temperature adjustment1. The above-
captioned plaintiffs filed this case pro se and on behalf
of an alleged class made up of all gasoline and diesel
consumers in Puerto Rico. The class was eventually
redefined and now includes all owners of registered
motor vehicles who bought gasoline or special fuels in
Puerto Rico from 1997 to 20052. 

Plaintiffs named all distributor-wholesalers in
Puerto Rico as defendants (Texaco, Shell, Esso, Gulf,
Caribbean Petroleum, Gasolinas de PR, Corp., etc.),
(hereinafter, collectively, “the wholesalers”), DACO, the
Commonwealth of Puerto Rico (“ELA”) and the
Gasoline Retailers’ Association (“ADG”). Plaintiffs
alleged that wholesalers had sold millions of gallons of
gasoline and special fuels (diesel) to retailers since
1997 without transferring the temperature adjustment.
They furthermore alleged that retailers had paid

1 The Gasoline Retailers’ Association (“ADG”) filed a counterclaim
against the wholesalers, DACO and the Commonwealth, alleging
that its members had not received the temperature adjustment.
Initially, the Gasoline Retailers’ Association requested $35,000,000
in compensation for damages and limited its claim to the period
from 1997 to 2000. Recently, however, it requested authorization
to amend its counterclaim — which the Court authorized on
December 19, 2008 — to increase the amount of its alleged
damages to $60,544,439 and to extend the claim period up to the
present. The ADG also included a new cause of action for the
period after the approval of Regulation PM-12. The ADG now
alleges that since the approval of the regulation, retailers have
transferred the temperature adjustment to consumers but have
not received it from wholesalers.

2 For Shell’s purposes, the claim covers the period from 1997 to
2003. 
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millions of dollars more than they allegedly should
have paid because the price adjustment had not been
applied. Plaintiffs argued that consumers, on the other
hand, had paid retailers too much by buying gasoline or
fuel without the adjustment. Plaintiffs requested, inter
alia, compensation for damages from the wholesalers
for the allegedly overpaid amounts as a result of the
alleged failure on the part of wholesalers to transfer
the temperature adjustment in gasoline and diesel
sales3. 

I. Court of First Instance 

In the initial stages of the case, the wholesalers
filed a motion for dismissal of the original complaint.
They argued, inter alia, that according to the clear and
simple language of the statute, the obligation to
transfer the temperature adjustment had not
commenced and, therefore, there was no legal
obligation to make the transfer until DACO had
approved the regulation for implementation of the law.
The Court of First Instance denied the request for
dismissal and the wholesalers appealed this decision. 

3 The Third Amended Complaint, filed in February 2008, requested
$139,984,113.78 in damages. Plaintiffs furthermore allege that
they are entitled to double damages. Plaintiffs are also requesting
interest up to the filing of the Third Amended Complaint, of
approximately $70,000,000. Plaintiffs claim that this amount
increases monthly by $761,682.74. In all, the consolidated claim
against the wholesalers is approximately $350,000,000. 
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II. Court of Appeals 

The Court of Appeals revoked the order of the Court
of First Instance and dismissed the case, concluding
that the wording of the statute was clear and
unequivocal and demonstrated that the intention of the
legislator was that the obligation to transfer the
temperature adjustment would not commence until
after DACO had approved the required regulation. The
Appellate Court concluded that without the regulation
of DACO, there could be no violation of the law on the
part of the wholesalers. The Court determined that the
claim actually constituted an anticipation of what could
happen once DACO approved the regulation if the
wholesalers refused to transfer the temperature
adjustment. The Court concluded that even if DACO
had approved the regulation, this fact on its own is not
sufficient to bring a claim against the wholesalers, as
said wholesalers must have breached that regulation in
order for a claim to be brought against them. Finally,
the Court resolved that there was no justiciable
controversy and that any obligation that the
wholesalers had according to the statute was not
enforceable until after DACO had approved the
required regulation. 

III. Supreme Court of Puerto Rico 

Plaintiffs appealed the decision to the Supreme
Court. On June 20, 2003, the Supreme Court issued a
Resolution revoking the order of the Court of Appeals.
The Supreme Court concluded that the obligation of the
wholesalers to transfer the temperature adjustment
was not conditional upon approval by DACO of the
regulation required by the statute and that the
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wholesalers had the obligation to make the price
adjustment in favor of retailers as of January 1, 1997. 

IV. Regulation PM-12 

Even after the Supreme Court issued its decision,
the wholesalers had no way of knowing how to comply
with Law 157. The statute itself provides no
explanation as to how the “temperature adjustment”
should be calculated or transferred. On May 4, 2005, 
DACO finally approved the required regulation, the so-
called Regulation PM-12. 

DISCUSSION 

I. The federal due process clause prohibits the
imposition of the obligation to transfer the
temperature adjustment on any sale prior to the
decision of the Supreme Court on June 20, 2003.

 
“Due process requires that parties receive fair notice

before being deprived of property.” General Elec. Co. v.
E.P.A.. 53 F.3d 1324, 1328-29 (D.C. Cir. 1995), CITING
Mullane v. Central Hanover Bank & Trust Co., 339
U.S. 306, 313 (1950). In the absence of notice - for
example, when a statute or regulation is not
sufficiently clear to warn a party about what is
expected of it - neither the state nor any agency may
deprive a party of property by imposing civil liability.
General Elec. Co., 53 F.3d, pp. 1328-29. Notice is
sufficient only when a “person of common intelligence
[has] a reasonable opportunity to know what is
prohibited, so that he may act accordingly.” Grayned v.
City of Rockford. 408 U.S. 104,108 (1972).
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A deprivation of the right to fair notice may result
not only in vague statutory language but also in “an
unforeseeable and retroactive judicial expansion
of narrow and precise statutory language.” Bouie.
378 U.S., p. 352 (emphasis ours). Specifically, when the
“interpretation that a state court makes of a [state]
statute” “has no support at all in the law or the
interpretation that other courts have made of the law
before the conduct in issue occurred”, it could be said
that this was “so unexpected under the law in effect...
that it does not provide the ‘fair notice’ required by the
Due Process of Law Clause.” Ponnapula v. Spitzer, 297
F.3d 172,183 (2d Cir. 2002) (quoting Bouie, 378 U.S. p.
354) (italics and internal quotations omitted). “The due
process clause therefore ‘avoids... validating the
application of a” law or regulation “that fails to give
fair warning of the conduct that it prohibits or
requires.”’ Id. (quoting Gates & Fox Co. v. OSHRC, 790
F.2d 154, 156 (D.C. Cir. 1986)). 

In this case, wholesalers could not have anticipated
the interpretation that the Supreme Court of Puerto
Rico ultimately gave to Law 157. Law 157 provides that
the transfer of the temperature adjustment “shall not
commence until” DACO has established “by
regulations... a system that guarantees that said
transfer will be received by the consumer.” 23 L.P.R.A.
§ 1105a (emphasis ours). To apply the Supreme Court
decision retroactively would be to effectively eliminate
the above words in italics from the law. Nothing on the
face of the statute indicates to wholesalers how they
should make these transfers or what “temperature
adjustment” refers to, or the definition and scope of the
term. There is also no indication whatsoever in the
statute that consumers have or would have a direct
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cause of action against wholesalers, especially in the
absence of the required DACO regulation. Therefore, a
reasonable wholesaler could never have foreseen that
the Court would interpret the language of the statute
as having immediate effect, creating enforceable direct
obligations to consumers as of January 1, 1997.
 

Indeed, the Supreme Court decision drastically
violates basic principles of statutory interpretation -
principles which the Court itself had previously found
are applicable to the laws of the Commonwealth. See
Romero Barceló v. Hernández Agosto, 115 D.P.R. 368,
402-03 (1984) (“we find it pertinent to recall and point
out... that the ‘clear text of the law is the expression
par excellence of legislative intention”). (cites omitted).
When the meaning of a statute “is expressed by the
Legislature itself in clear and unequivocal terms, there
is no room or excuse for interpretations.” Id. (quotation
omitted). The “function [of the Court] is to interpret the
law and not to judge its goodness or wisdom.” Id. (cite
omitted). Therefore, the Court “should not [] undermine
the purposes of a statute when the wording is clear and
express with no ambiguity as to the legislator’s
intention.” Id. (cite omitted). In the instant case, the
retroactive application of the Supreme Court’s
interpretation strays so far from the language of the
statute as to constitute an example of overstepping the
limits of the greatest discretion permitted4. 

4 In addition to contradicting the wording of Law 157 that “the
transfer of the temperature adjustment shall not commence until
the mechanism has been established”, the interpretation of the
Supreme Court distinguishing between the obligations of
wholesalers and retailers is not evident in the text of the law and
is contrary to the intention of the statute. The Court itself



App. 155

In view of the complete absence of fair notice to the
wholesalers that they were required, in spite of the
unequivocal language of the statute, to transfer a
vague and undefined “temperature adjustment”
immediately as of January 1, 1997, the interpretation
of the Supreme Court violates the right of the
wholesalers to due process of law under the U.S.
Constitution, and if applied at all can only be applied
prospectively.
 
II. In the absence of the DACO regulation for the

implementation of Law 157, this law is
unconstitutionally vague and in violation of the Due
Process Clause of the U.S. Constitution. 

“It is a basic principle of due process that an
enactment is void for vagueness if its prohibitions are

concluded that “[t]he aim of” Law 157 is “to benefit the consumer.”
Supreme Court Resolution on p. 15. The statute explicitly requires
both wholesalers and retailers to transfer the temperature
adjustment. The final sentence of the article, which establishes the
commencement date of that obligation, does not distinguish
between wholesalers and retailers. Consequently, the
interpretation of the Supreme Court, which requires wholesalers
to transfer the adjustment to retailers for sales as of January 1,
1997 but does not in turn require the corresponding transfer from
retailers to the consumer until DACO approves the regulation,
defeats the purpose of the statute and is clearly contrary to the
clear language thereof. The result of the interpretation of the
Supreme Court would be that consumers would not receive any
benefit for the temperature adjustment during the eight (8) years
that DACO took to approve the regulations, while retailers would
be unjustly enriched by the profit received from wholesalers for
sales during that same period. This outcome would be completely
inconsistent with the purpose and intention of the legislator to
benefit the consumers. 
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not clearly defined.” Grayned v. City of Rockford, 408
U.S. 104, 108 (1972); see also Kolender v. Lawson, 461
U.S. 352, 357 (1983). According to this doctrine, a law
is impermissibly vague if it fails to “give a person of
ordinary intelligence a reasonable opportunity to know
what is prohibited.” Grayned, 408 U.S. p. 108. “The
void-for-vagueness doctrine reflects the principle that
‘a statute which either forbids or requires the doing of
an act in terms so vague that [persons] of common
intelligence must necessarily guess at its meaning and
differ as to its application violates the first essential
requirement of due process of law.’” Roberts, 468 U.S.
on p. 629 (CITE omitted). Cases that question the
constitutionality of statutes due to vagueness generally
involve criminal statutes and statutes that involve
First Amendment interests. See Torres Rivera v.
Calderón Serra, 412 F.3d 205, 212 (lst Cir. 2005).
However, the Supreme Court has expressed that the
doctrine also applies in civil cases. See Village of
Hoffman Estates v. Flipside, Hoffman Estates, Inc.,
455 U.S. 489, 498-99 (1982) (footnotes omitted); Borden
v. School Dist. of Township of East Brunswick, 523
F.3d 153, 167 (3rd Cir. 2008). 

As evident from the discussion above, prior to the
Supreme Court decision, there were no guidelines as to
how to comply with the legislative order. Evan after the
Supreme Court decision, until DACO approved
Regulation PM-12 on May 4, 2005, the statute was
impermissibly vague because it was entirely unclear
how to calculate the “temperature adjustment” to
which the law refers or how to “transfer” that
adjustment. “A person of ordinary intelligence” simply
did not have a “reasonable opportunity to know what
[the statute required or] prohibited”.  Grayned, 408
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U.S. p. 108. For example, in Regulation PM-12, DACO
estimated the amount of the required adjustment at
two tenths of a cent per liter. Leaving aside the
question of whether PM-12 is reasonable or whether
this is a valid method, the gasoline industry had no
way of knowing that DACO would adopt the method
that it ultimately chose. As the Supreme Court itself
acknowledged in its resolution, there are various ways
in which the requirements of Law 157 could be
fulfilled. For example, the transfer could be made at a
price determined by competitive market forces. See
Supreme Court Resolution on p. 19.
 

Indeed, DACO attributed its inaction during the
eight years it took to adopt a regulation to the
perceived impossibility of drafting a regulation that
would guarantee the transfer of the temperature
adjustment to consumers in a gasoline and fuel market
free of price controls. From 1989 until January 1998,
that is, during the first year after Law 157 came into
effect, DACO imposed strict profit margin controls on
fuel and gasoline wholesalers, which prohibited them
from charging prices above a predetermined maximum
gross margin per gallon in their transactions with
retailers. DACO deregulated the wholesale sector of the
industry effective January 1, 1998, thereby leaving it
up to the market to establish the prices that
wholesalers could charge retailers. During the eight
years prior to approval of the regulation, DACO
appeared on two occasions before the Puerto Rico
Legislature and stated that, in a market free of price
controls, DACO could not adopt a regulation that could
fulfill the legislative order to “guarantee” that
consumers would receive the temperature adjustment.
To “guarantee” this transfer, DACO stated, it would
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have to impose price controls, which, from DACO’s
point of view, would inevitably result in higher prices
than what retailers would otherwise charge consumers.
In subsequent communications, DACO again stated
that it believed that it could not enact a regulation that
would guarantee the transfer of the temperature
adjustment to consumers in a deregulated market.
These facts underline the point that before Regulation
PM-12, there was simply no way of knowing what Law
157 required.

In summary, Law 157 did not provide any
guidelines as to how it was to be complied with, a task
which the legislator had expressly delegated upon
DACO. Therefore, in the absence of the regulation
required from DACO to implement the law, the statute
is void for vagueness. The unreasonable and
unexpected interpretation of the statute by the
Supreme Court complicated the issue. Given the lack
of guidelines for the statute in the absence of the
regulation, and the decision by the Supreme Court to
impose liability on wholesalers retroactively without
the regulation to implement the law (in spite of the
clear language to the contrary in the law itself),
imposing liability for the period prior to May 4, 2005
would seriously violate the federal constitutional rights
of wholesalers. Until the Supreme Court decision,
wholesalers simply did not receive fair notice that they
had any obligation to act pursuant to Law 157 or what
they had to do to comply with the law. Even assuming
that at that time they were given notice, wholesalers
had no way of knowing what actions would constitute
compliance with the statute in the absence of the
required regulation. Therefore, to impose affirmative
obligations upon wholesalers prior to the DACO
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regulation would violate their right to due process of
law. 

CONCLUSION

The legislature specifically established that the
obligations imposed under Law 157 would not
commence until DACO had adopted the required
regulation. The legislature did not include any bases in
the statute for calculating the temperature adjustment,
or establish any mechanism to guarantee the transfer
along the supply chain. The legislature understood the
complexity of the matter covered by the statute, which
is why it delegated its implementation upon DACO. It
was thus totally unforeseeable that the Supreme Court
would interpret the statute as imposing obligations
upon wholesalers before DACO had adopted the
regulation required by the statute. Even after the
Court had so interpreted it, the wholesalers were
placed in the constitutionally impermissible situation
of having to guess what they had to do to comply with
Law 157. In light of the unconstitutional vagueness of
the statute in the absence of the required regulation,
wholesalers should not be liable for any alleged breach
of the statute during the period before DACO adopted
the regulation. Otherwise, due process of law at least
requires that wholesalers cannot be liable for any
alleged breach of the statute prior to the decision by
the Supreme Court on June 20, 2003, because, until
that time, the wholesalers had not received fair notice
that the statute imposed any obligation upon them to
act. 

The questions raised in this motion deal strictly
with matters of law over which there is no real dispute
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of fact. Therefore, the mechanism of summary
judgment is appropriate given the nature of the remedy
requested.

WHEREFORE, for the reasons outlined herein, the
party herein very respectfully requests the Court to
issue a summary judgment and determine that:
 

a) According to the clear and unequivocal language
of the statute, the wholesalers did not receive fair
notice that they were required to transfer the
adjustment as of January 1, 1997, or how to do so; 

b) The interpretation that the Supreme Court gave
to Law 157 strays from the ordinary methods of
statutory interpretation and, therefore, prior to the
decision of June 20, 2003, fair notice had not been
given that the statute would be interpreted as imposing
affirmative obligations on the distributor-wholesalers,
even in the absence of the DACO regulation; 

c) In light of the lack of fair notice to the
wholesalers, due process of law requires that the
interpretation of the Supreme Court should only apply
prospectively; 

d) Prior to the enactment of the regulation by
DACO, there were no guidelines whatsoever as to how
to comply with the legislative order. Therefore, the
statute, in the absence of the regulation, is void for
vagueness; 

e) In view of the unconstitutional vagueness of the
statute, any claim to impose liability upon wholesalers
for actions prior to the regulation violates their right to
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due process of law pursuant to the United States
Constitution; and 

f) To issue any other remedy deemed fair and
reasonable.

RESPECTFULLY SUBMITTED 

In San Juan, Puerto Rico, February 2, 2009. 

McCONNELL VALDÉS LLC 
Attorneys for 

The Shell Company (Puerto
Rico) Limited 

PO Box 364225 
San Juan, PR 00936-4225 
Tel: (787)250-2619/2630 
Fax: (787)759-9225/2782 
http://www.mcvpr.com 

For: [Illegible signature] 
Juan A. Marqués Díaz 

Bar No. 11380 
jam@mcvpr.com

 
[Illegible signature] 

Antonio A. Arias Larcada 
Bar No. 10309 

aaa@mcvpr.com 

[Illegible signature] 
Britt E. Arrieta Rivera 

Bar No. 16188 
bea@mcvpr.com 
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[Internal Revenue - Two $1 Stamps, Emblem reads:] 
TREASURY DEPARTMENT 

COMMONWEALTH 
OF PUERTO RICO

No.: JF-2012-116 CERTIFICATE OF
TRANSLATOR

 
I, Joaquín Font, am a Certified Interpreter of the
United States District Courts, and hereby CERTIFY:
that according to the best of my knowledge and
abilities, the foregoing is a true and faithful
rendering into English of the original Spanish text
which I have translated.
 
The translated document is thirteen (13) pages,
including this certification sheet, and contains no
changes or erasures.
 
The content of this translation is, as captioned, a
Motion for Summary Judgment in the
Commonwealth of Puerto Rico Civil Case No. KAC
00-1096. 

In Aibonito, Puerto Rico, today, Friday, 
November 2, 2012. 

/s/ Joaquín Font
Joaquín Font 

United States Courts Certified Interpreter 
Calle Calaf 400, Suite 268, San Juan, 

Puerto Rico 00918 
Toll-Free Tel & Fax: 1-877-562-78746 

Email: jf@fonttranslations.com 
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APPENDIX 11
                         

Certified Translation JF-2012-114

[Segment of Text From Page 1, Line 1 of Source
Document:] 

COMMONWEALTH OF PUERTO RICO 

12th Legislative Assembly 

7th Regular Session 

SENATE OF PUERTO RICO

June 24, 1996

Report on House Bill 2288 

TO THE SENATE OF PUERTO RICO
 

Your Commission of Tourism, Trade, Industrial
Development and the Cooperative System, after review
and evaluation of House Bill No. 2288, recommends
enactment of the measure with the following
amendments:

[Segment of Text beginning on Page 6, Line 42 of
Source Document:] 

2. Article 5A is added 



App. 164

We have no objection to this Article, but we have
amended it to ensure that the retailer transfers the
temperature adjustment benefit to the consumer by
lowering gasoline prices at the pump and assigning the
Department of Consumer Affairs the responsibility to
establish such procedure through Regulations. 
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No.: JF-2012-114 CERTIFICATE OF
TRANSLATOR 

I, Joaquín Font, am a Certified Interpreter of the
United States District Courts, and hereby CERTIFY:
that according to the best of my knowledge and
abilities, the foregoing is a true and faithful
rendering into English of the original Spanish text
which I have translated. 

The translated document is four (4) pages, including
this certification sheet, and contains no changes or
erasures. 

As captioned on its first page, the content of this
translation is a selection of segments a Senate of
Puerto Rico Report on House Bill 2288. 

In Aibonito, Puerto Rico, today, Thursday,
November 1, 2012. 

/s/ Joaquín Font
Joaquín Font 

United States Courts Certified Interpreter 
Calle Calaf 400, Suite 268, Hato Rey, 

Puerto Rico 00918 
Toll-Free Tel & Fax: 1-877-562-78746 

Email: jf@fonttranslations.com 
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APPENDIX 12
                         

TIMELINE

DATE EVENT

Oct 28, 2011 Court of Appeals Sentence

Nov 14, 2011 E s s o  f i l e s  m o t i o n  f o r
reconsideration (fails to serve on
opposing counsel).

Nov 28, 2011 Class files Petition for a Writ of
Certiorari before Puerto Rico
Supreme Court.

NOV 28, 2011 DEADLINE FOR PETITIONS FOR
REVIEW

NOV 30, 2011 E s s o  s e r v e s  m o t i o n  f o r
reconsideration on opposing
counsel

NOV 30, 2011 Esso moves to dismiss class’
petition on grounds that it is
premature

DEC 6, 2011 Appeals’ court issues a order
denying Esso’s motion for
reconsideration

DEC 16, 2011 Appeals’ court notifies the order
denying motion for reconsideration.
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JAN. 17, 2012 Esso files petition for writ of
certiorari

JAN. 27, 2012 Class files opposition to Essos
petition and asks for dismissal for
lack of jurisdiction.

FEB. 10, 2012 Esso files a reply to Class’
opposition

FEB 24, 2012 Puerto Rico Supreme Court denies
Esso’s petition for lack of
jurisdiction.
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APPENDIX 13
                         

Law No. 122 of July 12, 1986

Article 4. Every employee who having complied with
the requirements of this law, who is illegally deducted
any amount from his salary or his vacation  or sick
leave, will be entitled to collect through civil action,
filed by him or by the Secretary of Labor and Human
Resources on his behalf, the difference owed. Plus an
amount equal to the one he was not paid, as additional
compensation, in addition to the costs, expenses,
interests and attorneys fees of the proceeding, the
latter in a reasonable amount which shall never be less
than Fifty (50) Dollars.

29 L.P.R.A. §250i

(a) Any employee or worker who receives compensation
for his/her work which is less than that prescribed by
this chapter or a collective bargaining agreement or an
individual work contract, shall be entitled to collect
through a civil suit, the difference owed up to the total
amount of the corresponding compensation for wages,
vacation and sick leave, or any other benefit, plus an
amount equal to that which has not been paid to
him/her as additional compensation, plus costs
interest, expenses and fees of the lawyers in the case,
notwithstanding any other agreement to the contrary.

.....



App. 169

34 L.P.R.A. §1735k

...

Any employee who has complied with the provisions of
this chapter and whose salary or vacation or sickness
leave is illegally discounted, shall have the right to
collect the difference owed to him, plus an equal
amount that he has not received, corresponding to
additional compensation, apart from legal costs,
expenses, interests and attorney’s fees, the latter in a
reasonable amount, never below one thousand dollars
($1,000).




