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INTEREST OF AMICI CURIAE1 

 ACLHIC is a California not-for-profit corporation, 
comprised of 37 member life and health insurance 
companies doing business in California. ACLHIC’s 
members represent an industry that provides more 
than two trillion dollars of insurance coverage to 
Californians and has contributed more than $400 
billion to California’s economy. ACLHIC represents 
its constituent insurers with respect to, among other 
things, legislative and regulatory issues affecting the 
health care and health insurance industries.  

 CAHP is a California not-for-profit corporation, 
comprised of 39 public and private health care service 
plans that collectively provide health care coverage to 
over 21 million Californians. CAHP represents its 
constituent plans with respect to, among other 
things, legislative and regulatory issues affecting the 
health care and health insurance industries. 

 AHIP is a national trade association representing 
companies that administer or provide insurance 

 
 1 Pursuant to Rule 37.2(a), the Association of California Life 
and Health Insurance Companies (“ACLHIC”), the California 
Association of Health Plans (“CAHP”), and America’s Health 
Insurance Plans (“AHIP”) gave timely notice to all parties of 
their intention to file an amici curiae brief on November 2, 2012, 
and all parties consented. Those consents are lodged herewith. 
Pursuant to Rule 37.6, ACLHIC, CAHP and AHIP certify that 
no party’s counsel authored this brief and no party, its counsel, 
or person other than ACLHIC, CAHP and AHIP contributed 
money intended to fund the brief ’s preparation or submission. 
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benefits, including health, pharmaceutical, long-term 
care, disability, dental and supplemental coverage to 
more than 200 million Americans, including partici-
pants in or beneficiaries of employee benefit plans 
governed by the Employee Retirement Income Securi-
ty Act of 1974 (“ERISA”), 29 U.S.C. §§ 1001, et seq. 
AHIP advocates for public policies that expand access 
to affordable healthcare coverage for all Americans 
through a competitive marketplace that fosters 
choice, quality, and innovation. 

 ACLHIC, CAHP, AHIP, and their members, have 
a strong interest in this case because of the unintend-
ed yet inevitable effects the decision below will have 
on plans, employers who offer those plans, consumers 
who are covered by the plans and the economy in 
general. Moreover, the Circuit split as to the issue of 
waiver, as identified by Blue Shield in the Petition, 
threatens to erode the foundation upon which ERISA 
is based. In particular, plans and their fiduciaries will 
be subject to inconsistent regulatory schemes and 
remedies, resulting in the loss of efficiency and pre-
dictability in claims administration, and a corre-
sponding increase in administrative costs. Higher 
costs ultimately hurt plan participants, whose em-
ployers may cut benefits, ask employees to bear a 
greater share of their health care expenses, or, in 
some cases, stop offering employee benefit plans 
entirely.  

---------------------------------  --------------------------------- 
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SUMMARY 

 Congress intended ERISA to offer a unified 
scheme that is easy to administer with predictable 
results in order to induce employers to offer coverage 
to their employees. Often, plan administrators engage 
in a two-step process as to claims submitted by em-
ployees and their covered dependents. In the first 
phase of the process, the administrator determines 
whether the claim is covered by the plan. If there is 
no coverage, the claim is denied and there is no 
further inquiry at that time concerning whether the 
services are “medically necessary.” If there is cover-
age, however, the plan administrator engages in the 
second phase of the process, determining whether the 
services are medically necessary.  

 In this case, the administrator determined that 
the claim was excluded under the terms of the health 
care service agreement, a decision with which the 
lower court agreed. Because the claim was excluded 
regardless of medical necessity, the administrator did 
not conduct a medical necessity determination. The 
Ninth Circuit disagreed with the coverage determina-
tion.2 Rather than remanding the case to the adminis-
trator to make the medical necessity determination, 
the Ninth Circuit held that, if an administrator does 
not assert medical necessity as an alternative basis 

 
 2 The Ninth Circuit agreed that Harlick’s plan did not 
provide coverage but held that the California Mental Health 
Parity Act required that the claim be covered nonetheless. App. 
16, 34, 46. 
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for denying the claim, the plan has waived the right 
to assert subsequently that there was no medical 
necessity.  

 The decision below has far-ranging consequences 
with respect to claims handling. In light of this rul-
ing, every plan in California and throughout the 
Ninth Circuit will have to engage in the fact-intensive 
determination of medical necessity just in case a court 
subsequently disagrees with the plan’s coverage 
determination. This process often includes, among 
other things, obtaining the plan member’s medical 
records, as well as consultation from health care 
professionals in order to examine the plan member’s 
specific medical condition and whether the medical 
evidence demonstrates that the requested treatment 
or service is safe and effective. This usually entails 
analysis of whether the requested treatment will be 
furnished in accordance with generally accepted 
professional standards consistent with the member’s 
symptoms or diagnosis at the most appropriate level 
that can be provided safely and effectively.  

 Moreover, as Blue Shield has explained in its 
Petition, the Circuits vary widely on this important 
issue of plan administration. Many plans are national 
in scope. Moreover, even if an employer does not 
conduct business in various states, employers may 
nevertheless employ plan members who reside, or 
who have dependents who reside, in different Cir-
cuits. This means that plan administrators will have 
to master and apply different rules depending on the 
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jurisdiction, again increasing the time, costs and 
burdens associated with plan administration.  

 For these reasons, and as stated below, amici 
curiae strongly urge the Court to review this issue, as 
it is inconsistent with ERISA’s underlying purpose of 
efficiency and uniformity and jeopardizes employer-
provided health plans. 

---------------------------------  --------------------------------- 
 

REASONS FOR GRANTING THE WRIT 

A. Circuit Conflicts in Interpreting ERISA 
Undermine Its Purpose of Establishing a 
Nationwide, Uniform Regulatory Scheme 

 “The purpose of ERISA is to provide a uniform 
regulatory regime over employee benefit plans.” 
Aetna Health Inc. v. Davila, 542 U.S. 200, 208 (2004). 
Uniformity is important so that plan administrators 
will have a single, unified scheme to enforce. Accord 
New York State Conference of Blue Cross & Blue 
Shield Plans, et al. v. Travelers Insurance Company, 
et al., 514 U.S. 645, 657 (1995) (“The basic thrust of 
the pre-emption clause [is] to avoid a multiplicity of 
regulation in order to permit the nationally uniform 
administration of employee benefit plans.”).  

 “Uniformity is impossible, however, if plans are 
subject to different legal obligations in different 
States.” Egelhoff v. Egelhoff, 532 U.S. 141, 148 (2001). 
Indeed, requiring administrators to master “differing 
state regulations affecting an ERISA plan’s ‘system 
for processing claims and paying benefits’ ” would 
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impose “ ‘precisely the burden that ERISA pre-
emption was intended to avoid.’ ” Id., 532 U.S. at 150 
(citations omitted). 

 As Blue Shield notes in its Petition, there is a 
Circuit split as to the issue of waiver. The lower 
courts have fully reviewed the issue from all sides 
such that there is no need to develop the issue further 
below. See, e.g., Glista v. Unum Life Ins. Co., 378 F.3d 
113, 130-131 (1st Cir. 2004) (noting the numerous 
different approaches by different courts). Without 
resolution by this Court, however, the conflicting 
decisions on this important issue as to claims admin-
istration undermine the very purpose of ERISA to 
provide a uniform regulatory scheme. See Fort Hali-
fax Packing Co., Inc. v. Coyne, 482 U.S. 1, 11 (1987) 
(“A patchwork scheme of regulation would introduce 
considerable inefficiencies in benefit program opera-
tion, which might lead those employers with existing 
plans to reduce benefits, and those without such 
plans to refrain from adopting them.”).  

 Left unresolved, and because the Ninth Circuit 
rule is the most restrictive, some plan administrators 
may opt to use the Ninth Circuit rule across the 
board simply for ease of administration. This is likely 
to create a situation in which the least appropriate 
and most inefficient rule is adopted in the majority of 
locations throughout the country. The various rules 
enunciated by the Circuits may even induce forum 
shopping. (Section 502(a) lawsuits may be brought “in 
the district where the plan is administered, where the 
breach took place, or where a defendant resides or 
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may be found,” 29 U.S.C. § 1132(e)(2).) Some courts 
have interpreted that to mean venue is proper in any 
district in which a plan has minimum contacts. See 
Waeltz v. Delta Pilots Retirement Plan, 301 F.3d 804, 
810 (7th Cir. 2002); I.A.M. Nat’l Pension Fund, Ben. 
Plan A v. Wakefield Indus., Inc., Div. of Capehart 
Corp., 699 F.2d 1254, 1257 (D.C. Cir. 1983). Choice of 
law issues further complicate what is supposed to be 
a uniform, easy-to-administer program. As this Court 
explained: 

“[T]he burden is exacerbated by the choice-
of-law problems that may confront an admin-
istrator when the employer is located in one 
State, the plan participant lives in another, 
and the participant’s former spouse lives in a 
third. In such a situation, administrators 
might find that plan payments are subject to 
conflicting legal obligations.”  

Egelhoff, supra, 532 U.S. at 149.  

 For all these reasons, the resolution of the con-
flicts among the Circuits as to the waiver rule is both 
timely and important, warranting the grant of Certi-
orari. 

 
B. The Decision Below Ignores Practicalities 

and Adds Administrative Burdens and 
Costs, Thereby Conflicting with Relevant 
Decisions of This Court 

 In enacting ERISA, Congress desired “to create a 
system that is [not] so complex that administrative 
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costs, or litigation expenses, unduly discourage 
employers from offering welfare benefit plans in the 
first place.” Varity Corp. v. Howe, 516 U.S. 489, 497 
(1996). “ERISA ‘induc[es] employers to offer benefits 
by assuring a predictable set of liabilities, under 
uniform standards of primary conduct and a uniform 
regime of ultimate remedial orders and awards when 
a violation has occurred.’ ” Conkright v. Frommert, 
130 S. Ct. 1640, 1649 (2010) (emphasis added; cita-
tion omitted). The decision below creates even more 
unpredictability than already existed on this issue as 
a result of the Circuit split, and ignores the practical-
ities of claims handling.  

 ERISA claims determinations involve at least 
two important steps: First, the claims administrator 
evaluates whether the plan covers the claimed medi-
cal services. If there is coverage, the claims adminis-
trator determines whether the treatment is medically 
necessary. ERISA plan administrators often do not 
make the second determination as to medical necessi-
ty when a claim is denied on the ground that it is not 
covered because there is no need to engage in that 
extra, time-intensive step unless the claimant chal-
lenges the coverage determination. If there is a 
challenge, the claims administrator then makes a 
determination as to medical necessity with the full 
involvement of the claimant. The procedure is a 
practical approach designed to avoid unnecessary 
administrative burdens and costs.  

 In contrast to the current process, the Ninth 
Circuit’s approach will create tremendous adminis-
trative burdens that will both increase costs and 
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delay the claims determination process – the exact 
opposite of what Congress intended in enacting 
ERISA. Imposing the Ninth Circuit’s rule would be 
like requiring lower courts to decide the amount of 
damages when there is a defense verdict just in case 
the verdict is reversed on appeal, or requiring courts 
to issue rulings on the merits even when a case is 
dismissed for lack of standing. It is not practical to 
utilize scarce resources in this manner. 

 Yet, given the Ninth Circuit’s interpretation of 
the waiver doctrine, plans governed by Ninth Circuit 
law will have little choice but to engage in the fact-
finding determination as to medical necessity in 
virtually every case in order not to waive any rights. 
The decision below therefore drastically increases 
costs and administrative burdens by requiring admin-
istrators to determine if they are in a jurisdiction that 
applies the Harlick waiver doctrine and if so, to 
engage in fact-finding as to medical necessity up 
front, even if the administrator has determined there 
is no coverage.  

 
C. The Ultimate Effect Is Borne By the Con-

sumer as Increased Costs Lead to More 
Expensive and/or Fewer Employer Spon-
sored Plans  

 “ERISA does not require an employer to offer 
health benefits, [it only] mandate[s] compliance if 
such benefits are offered.” Congressional Res. Serv., 
ERISA Regulation of Health Plans: Fact Sheet 1 (Oct. 
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3, 2007).3 For this reason, uniformity, consistency and 
ease of administration are vital to ERISA plans. This 
Court has noted the detrimental effect that results 
when ERISA’s purposes are not met: 

“Faced with the difficulty or impossibility of 
structuring administrative practices accord-
ing to a set of uniform guidelines, an em-
ployer may decide to reduce benefits or 
simply not to pay them at all.” 

Fort Halifax Packing Co., supra, 482 U.S. at 13.  

 Even a one percent increase in the cost of provid-
ing health benefits has devastating effects, as each 
one percent increase in managed care plans’ costs 
results in a potential loss of insurance coverage for 
about 315,000 individuals. Health Economics Prac-
tice, Barents Group LLC, Impacts of Four Legislative 
Provisions on Managed Care Consumers: 1999-2003 
at ii (1998).4  

 The decision below inevitably will lead to in-
creased costs as plan administrators will have to 
master a patchwork of different sets of laws, deter-
mine which law will apply, and then, if the Harlick 

 
 3 Available at http://congressionalresearch.com/RS20315/ 
document.php?study=ERISA+Regulation+of+Health+Plans+Fact+ 
Sheet. 
 4 Available at http://www.uhia.net/web-storage/webstorage5/ 
Impact%20of%20Four%20Legislative%20Provisions%20-%20Barrents 
%20Group.pdf. 
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waiver rule applies, engage in the “just in case” 
analysis to preserve their rights.  

 Increases in health care costs will undoubtedly 
impact the scope of benefits employers offer their 
employees. As the costs of the insurance rises, em-
ployers will be faced with these choices: (1) incur 
substantial additional expense to offer health care 
coverage to employees and their families; (2) have 
employees increase their contributions through 
higher deductibles and co-pays; (3) offer plans to 
employees that provide substantially reduced ben-
efits; or (4) in some cases, determine that the cost 
of coverage is too high and discontinue the employer-
sponsored benefits altogether. 

 These decisions, in turn, obviously will impact 
employees and their families, who will either bear 
additional health care contribution costs, accept plans 
with greatly reduced benefits or, if the employer 
decides not to offer coverage, be forced to obtain 
insurance elsewhere.5 

 
 5 For those individuals who do not receive insurance 
through their employers, the Patient Protection and Affordable 
Care Act (“PPACA”) requires most Americans to maintain 
“minimum essential” health insurance coverage or face PPACA’s 
“penalty” provision. 26 U.S.C. § 5000A. Employers with more 
than 50 employees will have to choose between providing 
employer-sponsored plans notwithstanding the increased cost or 
face the possibility of paying the shared responsibility payment 
imposed by PPACA. 26 U.S.C. § 5000A(b)(1). If the employer 
opts for the shared responsibility payment, that decision will 
impact federal subsidies for low income employees. 
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 It is already a major burden for employers, 
especially small employers, to offer health care bene-
fits for their employees, and many employers who do 
offer these benefits require employees to make signif-
icant financial contributions toward the cost of their 
premiums or dues. A 2010 survey of employers re-
ported that, due to the recession, many employers 
already had “increased cost sharing or reduced the 
scope of coverage, or increased the amount workers 
pay for insurance as a result of the economic down-
turn.”6 Employer Health Benefits, 2010 Summary of 
Findings, Kaiser Foundation, at p. 1. In 2010, on 
average nationwide, employees paid 30 percent of the 
cost of premiums for an employer-sponsored family 
plan, a figure that has more than doubled since 2000.7 
The Insured: A Primer, Key Facts About Americans 
Without Health Insurance, December 2010, Kaiser 
Commission on Medicaid and the Uninsured, at p. 5, 
16. 

 By making health coverage less affordable 
through increasing administrative costs, the decision 
below will only serve to exacerbate these problems.  

   

 
 6 http://ehbs.kff.org/pdf/2010/8086.pdf. 
 7 http://www.kff.org/uninsured/upload/7451-06.pdf. 



13 

D. The Ninth Circuit’s Ruling Also Increases 
Burdens on States, Leading to Even More 
Costs That Could Be Avoided 

 Many states, such as California, provide addi-
tional protections to consumers in those instances 
where a claim is denied based on medical necessity. If 
the claim administrator denies a claim based on the 
absence of medical necessity, notice of that finding 
triggers the plan member’s right to seek an Inde-
pendent Medical Review (“IMR”). See generally Cal. 
Health & Saf. Code §§ 1340, et seq. In that event, the 
member generally must seek an IMR within six 
months of the denial or the participant may be forev-
er barred. Cal. Health & Saf. Code § 1374.30(k); Cal. 
Health & Saf. Code § 1374.30(m)(1) (a decision not to 
participate in the IMR process may cause the enrollee 
to forfeit legal rights). 

 Upon receipt of notice that a participant wants 
an IMR, the plan has three days to provide certain 
information to the medical review organization 
designed by the department of managed health care 
(“DMHC”). Cal. Health & Saf. Code §§ 1374.30(n), 
1341(a). If there is any medical necessity issue, the 
DMHC must conduct an IMR. Cal. Health & Saf. 
Code § 1374.30(d)(3). Among other things, the DMHC 
engages independent physicians who must promptly 
review the file to determine medical necessity. Cal. 
Health & Saf. Code § 1374.33(a). The analysis leading 
to the finding must be in writing, citing to the enrol-
lee’s medical condition and the relevant documents in 
the record, and in general must be completed within 
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30 days of receipt. Cal. Health & Saf. Code 
§ 1374.33(c), (d). The director of the DMHC thereafter 
is required to perform annual audits of IMR cases. 
Cal. Health & Saf. Code §§ 1374.34(e), 1341(b).8  

 If the Harlick waiver rule remains the law, it 
could have the unintended consequence of burdening 
state review processes with additional IMR reviews, 
the vast majority of which are unnecessary and would 
not have occurred pre-Harlick in those instances 
where the coverage decision either is not challenged 
or is upheld.9 In addition to the administrative costs 
and burdens, such reviews would be unfair, confusing 
and burdensome to the claimant who will be required 
to spend time exhausting an appeal of a medical 
necessity denial that will not ultimately result in 

 
 8 The California Insurance Code has similar requirements. 
See Cal. Ins. Code §§ 10169, et seq. Forty-eight states and the 
District of Columbia have IMR procedures.  See, e.g., Alaska 
Stat. §§ 21.07.050, et seq.; Ariz. Rev. Stat. §§ 20-2537, et seq.; 
Haw. Rev. Stat. §§ 432E-1, et seq.; Mo. Rev. Stat. §§ 376.1382, et 
seq.; Mont. Code Ann. §§ 33-37-102, et seq.; Or. Rev. Stat. 
§§ 743.857, et seq.; Wash. Rev. Code § 48.43.535. 
 9 PPACA provides that group health plans shall comply 
with the applicable state external review processes, including, at 
a minimum, the consumer protections set forth in the Uniform 
External Review Model Act (“UERMA”) (which allows consum-
ers to seek IMR for up to four months following notice of an 
adverse utilization review determination). 42 U.S.C. § 300gg-
19(b); UERMA, section 8A(1), available at http://www.naic.org/ 
documents/committees_b_uniform_health_carrier_ext_rev_model_ 
act.pdf.  
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obtaining the medical treatment or service because 
there is no coverage.  

 
E. Policy Reasons Support This Court Grant-

ing Certiorari  

 The issues raised in the Petition are of vital 
significance to plans in California and throughout the 
nation. If left to stand, the decision below will wreak 
havoc on the orderly administration of plans. Instead 
of methodically addressing issues as they become 
ripe, plans out of necessity will have to determine if 
they are in an automatic waiver jurisdiction, and if 
so, conduct “medical necessity” determinations each 
and every time a claim is denied. The increased 
burden and expense will increase the costs of admin-
istration and therefore the costs of coverage. That 
will translate into employers shifting some of the 
costs to employees, or offering less coverage, which 
translates into less people being insured through 
employer-sponsored plans. 

---------------------------------  --------------------------------- 
 

CONCLUSION 

 Certiorari should be granted because there is 
conflict among the Circuit Courts concerning an 
important, recurring issue that should be decided by 
this Court. S.Ct. Rule 10(a). Certiorari should also be 
granted because the issue involves an important 
federal question, and the decision below conflicts with  
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relevant decisions of this Court. S.Ct. Rule 10(c). 
Amici curiae therefore urge this Court to grant Certi-
orari.  
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