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QUESTION PRESENTED 

California reserves a highly profitable business 
opportunity – offering co-located eye care and 
eyewear sales – to in-state optometrists who choose 
to run optical businesses.  While an in-state 
optometrist who sells eyewear is free to offer an eye 
examination and then turn around and sell eyewear 
to the same individual, national optical stores like 
petitioners cannot even co-locate with a state-
licensed optometrist.  Petitioners challenged this 
favoritism as a violation of the dormant Commerce 
Clause.  Based on an extensive factual record, the 
district court found “overwhelming” evidence that in-
state optometrists and interstate optical companies 
“compete for the same customers with the same 
products in the same market,” A.99, and that the 
state’s regime gives an indisputable advantage to in-
state optometrists because consumers demand one-
stop shopping.  The district court also considered the 
state’s public health justification for the law and 
found it wholly lacking.  While California’s expressed 
concern – that economic pressure to sell eyewear 
could distort the eye care function – might justify a 
complete separation of the two functions, it does not 
remotely justify allowing in-state optometrists to 
fully integrate the functions, while denying 
petitioners even the opportunity to co-locate.    

 The Ninth Circuit reversed, holding that under 
this Court’s decisions in General Motors Corp. v. 
Tracy, 519 U.S. 278 (1997), and Exxon Corp. v. 
Governor of Maryland, 437 U.S. 117 (1978), even 
though in-state optometrists who sell eyewear and 
interstate optical companies directly compete for the 
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same customers in the same market, they are none-
theless not similarly situated.  As a result, the Ninth 
Circuit found that California’s regime does not 
discriminate against similarly situated businesses 
and thus it was unnecessary even to consider 
whether the state has a legitimate basis for the 
differential treatment.   

The question presented is: 

 Did the court of appeals err in holding, contrary 
to the consistent rulings of this Court and other 
Circuits, that a state regime that reserves a valuable 
business opportunity to in-state businesses, and 
excludes out-of-state businesses that compete for the 
same customers in the same market, can escape 
meaningful scrutiny simply on the ground that the 
direct competitors employ different business models 
or are otherwise deemed differently situated by the 
state. 
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PARTIES TO THE PROCEEDINGS 

Petitioners, who were the plaintiffs-appellees in 
the initial appeal to the Ninth Circuit and the 
plaintiffs-appellants in the second appeal to the 
Ninth Circuit are National Association of Optom-
etrists & Opticians; LensCrafters, Inc; and Eye Care 
Centers of America, Inc. The respondents are 
Kamala D. Harris, in her official capacity as Attorney 
General of the State of California, and Charlene 
Zettei, Director, Department of Consumer Affairs.  
Previous defendants were Edmund G. Brown, Jr., in 
his official capacity as Attorney General of the State 
of California; Carrie Lopez, in her official capacity as 
Director of the Department of Consumer Affairs; and 
Brian Stinger, in his official capacity as Director of 
the Department of Consumer Affairs. 
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RULE 29.6 STATEMENT 

LensCrafters, Inc. is an Ohio corporation wholly 
owned by Luxottica Group, S.p.A., a publicly held 
company, through the following intervening comp-
anies: LensCrafters, Inc., is owned by the United 
States Shoe Corporation, which is owned by Avant 
Garde Optics, L.L.C., which is owned by Arnette 
Optics Illusions, Inc., which is owned by Luxottica 
U.S. Holdings Corp., which in turn is owned by 
Luxottica Group, S.p.A.  No other publicly held 
corporation owns 10% or more of LensCrafters, Inc.’s 
stock. 

Eye Care Centers of America, Inc. is a Texas 
corporation and an indirect wholly owned subsidiary 
of Highmark Inc., through the following intervening 
companies: Eye Care Centers of America, Inc. is a 
wholly owned subsidiary of ECCA Holdings Corp-
oration, which is a wholly owned subsidiary of HVHC 
Inc., which is a wholly owned subsidiary of Highmark 
Inc.  No other publicly held corporation owns 10% or 
more of Eye Care Centers of America, Inc.’s stock. 

National Association of Optometrists and 
Opticians has no parent corporation, and no publicly 
held corporation owns 10% or more of it. 
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PETITION FOR WRIT OF CERTIORARI 

When it comes to selling prescription eyewear – 
a multi-billion dollar annual market – California 
reserves an irreplaceable advantage for its in-state 
businesses, at the direct expense of their out-of-state 
competitors.  Prescription eyewear purchasers prefer 
– indeed, most insist upon – the convenience of 
buying eyewear where they get their prescription.  
In-state optometrists who run on-site eyewear 
businesses are free to provide eye examinations and 
then turnaround and sell eyewear to the same 
individuals, providing the one-stop shopping 
customers demand.  However, California denies 
national eyewear companies that valuable 
opportunity by prohibiting them from co-locating in 
any way with optometrists.  This, obviously, drives 
consumers wishing to purchase prescription eyewear 
to California optometrists and away from their out-
of-state competitors.   

California’s justification for this blatant discrim-
ination – which is virtually unique nationally – is a 
non-sequitur.  The state expresses concern that 
financial pressures to sell more eyewear could distort 
the eye examination process.  While that concern 
might justify complete separation between the 
examination and selling functions – i.e., a 
requirement that optometrists never be allowed to 
sell glasses – it does not remotely justify a regime in 
which optometrists are free to combine both functions 
in the same locale, but petitioners cannot co-locate in 
any way with optometrists.  The district court laid all 
this bare.  It found that optometrists sell eyewear no 
differently from petitioners, and are in direct 
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competition with them for the same customers.  The 
district court then went to the second step of this 
Court’s dormant Commerce Clause test and found 
the state’s justification for this blatant discrimination 
entirely lacking. 

The Ninth Circuit, by contrast, employed a 
mistaken analysis that wholly excused the state from 
any obligation to justify its discrimination in favor of 
in-state entities, and conflicts sharply with this 
Court’s dormant Commerce Clause decisions, as well 
as those of other Circuits.  The Ninth Circuit reached 
this anomalous result by concluding that 
optometrists who run eyewear businesses are not 
“similarly situated” to stand-alone eyewear retailers, 
even though they compete in the same market for the 
same customers.  Indeed, the Ninth Circuit relied on 
the fact that the former were licensed health-care 
providers to find them differently situated, thus 
using the very regulatory regime the petitioners 
challenged to avoid any meaningful analysis of the 
state’s justification.  Although the Ninth Circuit 
based its analysis on General Motors Corp. v. Tracy, 
519 U.S. 278 (1997), and Exxon Corp. v. Governor of 
Maryland, 437 U.S. 117 (1978), its reasoning conflicts 
with those decisions as well as others making clear 
that such discrimination among direct competitors 
must be tested, not brushed aside.  This Court’s 
dormant Commerce Clause precedents demand 
meaningful analysis of such discrimination precisely 
in order to smoke out the kind of flimsy, ill-fitting 
rationale offered by California, and rejected by the 
district court. 
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Review by this Court is imperative.  Not only do 
the Ninth Circuit’s decisions conflict with this Court’s 
precedents and those of other Circuits, they provide a 
roadmap for states to discriminate against national 
chains and internet businesses by deeming them not 
“similarly situated” simply because they are not 
licensed by the state, or have distinctive business 
models.  This Court’s review is also imperative 
because this Court is all that stands between 
California and its efforts to drive national eyewear 
retailers from the state.  While many interstate 
optical retailers offer a form of co-location through a 
cumbersome HMO-like arrangement, California has 
now made clear that it views that option as 
foreclosed, and that enforcement efforts will begin in 
earnest if certiorari is denied.  Thus, both 
jurisprudential and practical factors strongly favor 
this Court’s review.  

OPINIONS BELOW 

The first opinion of the Ninth Circuit is reported 
at 567 F.3d 521 and reproduced at A.30.  Its second 
opinion is reported at 682 F.3d 1144 and reproduced 
at A.1.   

The final judgment of the district court is 
reported at 709 F. Supp. 2d 968 and reproduced at 
A.49.  The district court’s initial decision is reported 
at 463 F. Supp. 2d 1116 and reproduced at A.71. 

JURISDICTION 

The final judgment of the Ninth Circuit was 
entered on June 13, 2012.  On September 10, 2012, 
Justice Kennedy extended the time within which to 
file a petition for certiorari to and including October 
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11, 2012.  This Court has jurisdiction under 28 
U.S.C. § 1251(1). 

CONSTITUTIONAL AND STATUTORY 
PROVISIONS INVOLVED 

The Commerce Clause of the U.S. Constitution is 
reproduced at A.120.  The relevant provisions of the 
California Code are reproduced at A.121. 

STATEMENT OF THE CASE 

I. The Retail Eyewear Market in California 

This case is about competition in the retail 
eyewear market.  When consumers seek to buy 
prescription eyewear, they can go to a state-licensed 
ophthalmologist or optometrist who also sells 
eyewear (hereinafter “optometrists”), or they can 
purchase their glasses from an optician or optical 
retailer, such as LensCrafters.  National optical 
companies and in-state optometrists are the primary 
competitors in the retail eyewear market; together, 
they account for approximately 86 percent of retail 
eyewear sales in California.  A.76-66, 91.  Almost all 
California optometrists in private practice – over 90 
percent – sell eyewear.  A.76.  

 Extensive discovery revealed that optometrists 
and optical companies sell eyewear to the exact same 
customers in the exact same way.  A.106.  As the 
district court explained, although optometrists have 
special training relating to the provision of eye care, 
that training “is irrelevant” to the retail selling of 
eyewear.  A.100 (“If the selling of eyewear had a 
component that was health related, then all 
optometrists would be required to sell glasses and no 



5 

 

optical companies or opticians would be permitted to 
do so.  That, however, is simply not the case.”).  
Indeed, defendants’ own expert acknowledged that 
“the guts of dispensing eyewear in a medical office or 
in an optometric office, or in a retail chain, they’re 
basically the same.” A.99.  As a result, “consumers 
readily switch between optometrists and retail 
optical chains for their prescription eyewear 
purchases.”  A.99. 

It is undisputed that the “primary factor 
[a]ffecting competition in the retail eyewear market 
is the overwhelming consumer preference” for “one-
stop shopping” – getting an eye exam and buying 
glasses at the same location.  A.79.  As the district 
court noted, “co-located” eye care and eyewear sales 
has “become the dominant form of retailing eyewear.”  
A.79.  Eyewear retailers that do not offer eye 
examinations and one-stop shopping are rapidly 
disappearing from the market.  A.60.   

Throughout the country, interstate optical com-
panies co-locate with optometrists who do not sell 
eyewear in order to compete with optometrists who 
do.  The vast majority of states permit this sort of co-
location.  California is an outlier.  Although 
California freely permits its state-licensed opt-
ometrists to offer “one-stop shopping,” it bars optical 
companies from doing the same.  By statute, 
California bans optical companies from having any 
type of business relation-ship with optometrists, from 
furnishing optometrists on their premises, from 
referencing the availability of eye care in eyewear 
advertisements, and even from setting up eyewear 
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sales floors in close proximity to optometrists in 
retail establishments.  A.121-126.  

As a practical matter, the beneficiaries of this 
statutory scheme are exclusively in-state 
optometrists, who are allowed to sell eyewear via the 
“one-stop shopping” model overwhelmingly preferred 
by customers, without competition from optical 
companies.  Indeed, defendants acknowledge that the 
exclusive ability of state-licensed optometrists to 
offer one-stop shopping provides them with a 
competitive advantage in the retail eyewear market, 
making it “easier to attract business, make sales, and 
enjoy profits.”  A.80.  Conversely, the inability of 
optical companies to sell eyewear at a location where 
eye exams are offered puts them at a significant 
competitive disadvantage in the retail eyewear 
market.  Although the statutory scheme does not 
facially distinguish between in-state and out-of-state 
optical companies, it is uncontested that the vast 
majority of optical companies burdened by the co-
location ban are national chains.  Even more 
important, the optometrists benefited by the ban are 
exclusively in-state.  A.94-95.   

Federal regulators have long recognized the anti-
consumer, anti-competitive nature of such discrim-
ination.  In a 1989 rulemaking proceeding, the 
Federal Trade Commission (“FTC”) concluded that 
such laws “insulate[] local optometrists from 
competition from large, price-competitive chain firms, 
most of which operate interstate” and thus “deny[] 
interstate ophthalmic providers access to local 
markets when the evidence demonstrates that the 
States’ asserted basis for such actions – to protect 
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citizens from poor-quality ophthalmic care – has no 
substantial basis in fact.”  54 Fed. Reg. 10285, 10298.  
The FTC observed that a “substantial body of 
evidence demonstrates that these restrictions raise 
prices [for] consumers and, by reducing the frequency 
with which consumers obtain vision care, decrease 
the overall quality of care provided in the market” 
without providing “any offsetting benefits” to 
consumers.”  54 Fed. Reg. 10286.1   

Interstate optical companies have for several 
decades offered a limited version of co-location using 
“Knox-Keene plans” – state-regulated HMOs licensed 
under California’s Knox-Keene Health Care Service 
Plan Act of 1975.  Interstate optical companies lease 
space within their stores to affiliated Knox-Keene 
plans that contract with optometrists to provide eye 
examinations on the premises.  A.77.  The Knox-
Keene arrangement is costly and burdensome, which 
explains why the national companies’ California 
market share is already much lower than in the rest 
of the country.  A.60.  In February 2002, however, the 
California Attorney General brought an enforcement 
action against an out-of-state eyewear business, 
contending that the Knox-Keene arrangement 
violates the ban against optical companies 

                                            
1 Indeed, the FTC ultimately declared the California statutory 
scheme and others like it an “unfair act or practice.”  54 Fed. 
Reg. 10305.  That conclusion was subsequently overturned on 
the ground that Congress had not unambiguously authorized 
the agency to regulate states in this way.  Cal. State Bd. of 
Optometry v. FTC, 910 F.2d 976 (D.C. Cir. 1990).  That ruling in 
no way questioned, however, the FTC’s underlying factual 
findings. 
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coordinating with optometrists to offer one-stop 
shopping.  The California Supreme Court has since 
affirmed the California Attorney General’s position 
that the Knox-Keene law does not permit co-location.  
See People v. Cole, 38 Cal. 4th 964, 135 P.3d 669 
(2006).  

II. The District Court’s Initial Decision 
Finding the State’s Discrimination Wholly 
Unjustified 

Faced with the elimination of their last available 
means to provide co-location, petitioners challenged 
the constitutionality of the statutory scheme under, 
inter alia, the dormant Commerce Clause.  
Petitioners argued that by allowing only in-state 
entities to provide co-located eye care and eyewear 
sales, the statutory scheme has a severe and 
unjustified discriminatory effect on national optical 
companies. 

After extensive discovery, the district court ruled 
in petitioners’ favor and declared the statutory 
scheme unconstitutional under the dormant 
Commerce Clause.  A.118.  As an initial matter, the 
district court dismissed the state’s argument that the 
statutory scheme is non-discriminatory because it 
does not facially distinguish between in-state and 
out-of-state companies, explaining: “This contention 
while correct misses the point.  Certainly, a facially 
neutral statute may be discriminatory because of its 
effect.”  A.85 (internal quotation omitted).  Focusing 
on the practical effects of the statutory scheme, the 
district court found “overwhelming” evidence “that 
interstate optical companies, such as LensCrafters, 
and in-state optometrists compete for the same 
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customers with the same products in the same 
market,” as well as “uncontroverted evidence 
demonstrating that the primary factor effecting 
competition in the retail eyewear market is the 
overwhelming customer preference for one-stop 
shopping.”  A.79, 99.  Based on these factual findings, 
the district court concluded that the statutory 
scheme discriminates against interstate commerce by 
providing a significant competitive advantage to in-
state eyewear sellers (optometrists) at the expense of 
their out-of-state eyewear competitors (national 
optical companies).  A.118.  

Recognizing that a finding of discrimination 
between direct competitors is only the first step in 
the analysis, the district court reviewed the record to 
determine whether the state had presented evidence 
demonstrating that the statutory scheme furthers a 
legitimate interest that cannot be achieved in a less-
discriminatory way.  A.102-03.  Quite the opposite, 
the district court found “quite strong” evidence in the 
legislative history that the provisions “were enacted 
with a purely protectionist purpose,” a conclusion the 
court found bolstered by defendants’ failure to 
introduce any evidence supporting their claim that 
the challenged laws are necessary as a public health 
measure.  A.101.  The court explained that “the 
record is essentially silent as to how the practices 
identified by defendants actually harm the public’s 
health.”  A.113-114.  Indeed, based on its review of 
the record, the district court found no “genuine issue 
of fact regarding the quality of care by optometrists 
associated with chains as compared to optometrists 
who dispense eyewear.”  A.113.  The district court 
also found that even if the state had a legitimate 
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interest in restricting co-location, there plainly were 
non-discriminatory ways it could do so.  A.105-113.  

The district court rejected the state’s reliance on 
General Motor Corp. v. Tracy, 519 U.S. 278 (1997), 
and Exxon Corp. v. Governor of Maryland, 437 U.S. 
117 (1978), finding the statutory schemes at issue in 
those cases clearly distinguishable from California’s 
restrictions on optical companies.  The district court 
observed that in Tracy, this Court found no “‘actual 
or prospective competition between the supposedly 
favored and disfavored entities,’” whereas here the 
record irrefutably established “that interstate optical 
companies, such as LensCrafters, and in-state 
optometrists compete for the same customers with 
the same products in the same market.”  A.96 
(quoting Tracy, 519 U.S. at 300), 99.  And in Exxon, 
the district court explained, “the statute placed ‘no 
barriers whatsoever’ on competition in local markets” 
by interstate entities using the same business model 
as the supposedly favored local entities.  A.94 
(quoting Exxon, 437 U.S. at 126).  In contrast, 
“California has enacted a statutory scheme which has 
the practical effect of barring all out-of-state entities 
from offering one-stop shopping, while reserving for 
the principal in-state competitors the right to provide 
this competitive advantage.”  A.94. 

The district court acknowledged that the Sixth 
Circuit upheld a similar statutory scheme in 
LensCrafters, Inc. v. Robinson, 403 F.3d 798 (6th Cir. 
2005) on the ground that “licensed optometrists and 
optometric stores such as LensCrafters are not 
similarly situated because they provide different 
services to the market,” id. at 804, but concluded that 



11 

 

it “[could] not agree with the Sixth Circuit’s 
reasoning.”  A.98.  “As this court reads the dormant 
Commerce Clause cases,” the district court explained, 
“the question is not whether the entities are business 
corporations versus educated professionals, but 
whether they ‘provide different products.’ . . . [I]t is 
the activity or conduct engaged in that is compared, 
without regard to the status of the entity.”  A.98-99 
(quoting Tracy, 519 U.S. at 298).  “In other words,” 
the district court further explained, the test is 
“whether or not the favored and disfavored entities 
compete in the same market, with the same products, 
for the same customers,” and under that test, “the 
evidence in this case is overwhelming” that interstate 
optical companies and in-state optometrists are 
similarly situated.  A.99.  The district court thus 
granted summary judgment to petitioners.  A.118. 

III. The Ninth Circuit Decision Dispensing 
With Any Analysis of the State’s 
Justification 

The Ninth Circuit reversed on appeal.  Citing 
Tracy and Exxon, the court of appeals held that in-
state optometrists and interstate optical companies 
are not “similarly situated” within the meaning of the 
dormant Commerce Clause.  Therefore, it found it 
unnecessary even to consider whether the state has a 
legitimate basis for treating them differently.  A.38.   

The Ninth Circuit determined that although in-
state optometrists and interstate optical companies 
are indeed direct competitors in the retail eyewear 
market, Tracy and Exxon hold that such direct 
competition is insufficient to make the two groups 
similarly situated.  A.42-43.  Here, the Ninth Circuit 
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held, optometrists are differently situated because 
they are state-licensed medical providers, and the 
court “must give deference” to the state’s purported 
health and safety rationale for distinguishing 
between the two groups.  A.39-40.  The court of 
appeals then invoked Exxon for the proposition that 
states “may legitimately distinguish between 
business structures in a retail market.”  A.42.   

Having deferred to defendants’ asserted 
legislative judgment that the two competitors are 
differently situated, the Ninth Circuit did not 
consider the district court’s extensive, record-based 
determination that the state failed to produce any 
evidence in support of its public health argument, or 
the district court’s conclusion that California’s 
“separation” concerns were refuted by its decision to 
allow state-licensed optometrists to provide eye 
exams and sell eyewear to the same customers.  
Recognizing, however, that even non-discriminatory 
laws may violate the dormant Commerce Clause “if 
the burden they place on interstate commerce 
outweighs their benefits,” A.45, the Ninth Circuit 
remanded to the district court to apply the balancing 
test articulated in Pike v. Bruce Church, Inc., 397 
U.S. 137 (1970).  Plaintiffs’ petition for rehearing and 
rehearing en banc was denied.  A.48. 

IV. Proceedings on Remand 

On remand the district court viewed itself as 
foreclosed from accepting petitioners’ Pike balancing 
test arguments.  The district court explained that 
given the Ninth Circuit’s reading of Exxon, interstate 
commerce cannot be impermissibly burdened by laws 
that simply “prevent businesses with certain 
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structures or methods of operation from participating 
in a retail market.”  A.62.  While the district court 
acknowledged that the statutory scheme results in 
“substantial” loss of profits for interstate optical 
companies, A.66-68, it found this evidence irrelevant 
given the Ninth Circuit’s determination that the 
statutory scheme does no more than “inhibit the 
business model [interstate optical companies] find to 
be most profitable.”  A.69. 

The Ninth Circuit affirmed, concluding that 
“one-stop shopping” is merely petitioners’ “preferred 
method of operation,” and that “the dormant 
Commerce Clause does not protect this method of 
operation, nor guarantee Plaintiffs their preferred 
method of operation.”  A.14.  The court of appeals 
also found that under Exxon, it is irrelevant to the 
Pike inquiry whether the challenged law significantly 
shifts business and profits from out-of-state entities 
to in-state entities.  A.17-23.   

The state has agreed to refrain from moving to 
shut down LensCrafters’ Knox-Keene co-location 
arrangements only until petitioners’ constitutional 
challenge is resolved. 

REASONS FOR GRANTING THE PETITION 

This Court has long recognized that state and 
local governments may not adopt regulations that 
unfairly benefit in-state businesses at the expense of 
out-of-state competitors.  The Commerce Clause and 
a robust national economy demand nothing less.  
Although laws favoring in-state entities are not 
unlawful per se, and sometimes may be warranted by 
important government interests, states must justify 



14 

 

such discrimination.  Discriminatory laws, which 
pose presumptive risks to a national economic 
market, must be tested to ensure that the state’s 
rationale is not merely a guise for favoring in-state 
entities.   

This Court’s efforts to police discrimination have 
never been limited to prohibiting facial discrim-
ination, and would certainly extend to transparent 
efforts like those of California to limit a lucrative 
business opportunity to in-state entities.  Although 
the challenged statutory scheme does not facially 
distinguish between in-state and out-of-state eyewear 
sellers, it comes close.  It allows only in-state 
optometrists to sell eyewear and offer eye 
examinations in the same place, and prevents 
petitioners from co-locating in any way with those 
licensed to provide eye examinations.  Even the state 
concedes that its co-location ban has an 
overwhelmingly disproportionate negative impact on 
interstate optical companies, to the sole benefit of 
their exclusively in-state competitors in the retail 
eyewear market.  Under this Court’s precedents, 
such discrimination between direct competitors must 
be scrutinized to determine whether the differential 
treatment is justified, and California’s justification 
here not only is unsupported by the evidence, it 
makes no sense.  California’s stated concerns about 
the economic pressures of eyewear sales distorting 
the eye care function might well justify a 
requirement of complete separation between the two.  
And if California made that judgment, petitioners 
could not insist on co-location no matter how much 
they preferred that business model.  But a state 
cannot express concerns about the need to separate 
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two functions and then allow only in-state entities to 
do both.   

The district court faithfully applied this Court’s 
precedents to invalidate California’s discriminatory 
regime. The district court found that in-state 
optometrists and national optical companies are 
direct competitors in the retail eyewear market and 
that one-stop shopping confers an enormous 
advantage upon in-state businesses to the explicit 
detriment of their out-of-state competitors.  The 
district court tested the state’s justification for that 
discriminatory treatment and found it wholly 
lacking.   

The Ninth Circuit reached a different result on 
appeal only by fundamentally misreading this 
Court’s decisions in Tracy and Exxon as excusing the 
state from any obligation to justify its favoritism.  
The upshot of the Ninth Circuit’s interpretation of 
Tracy and Exxon is that state governments can now 
rely on superficial differences between in- and out-of- 
state entities – including those created by the state’s 
own regulatory regime – to avoid any meaningful 
scrutiny of discriminatory regulations.  
Unfortunately, the Ninth Circuit is not the only court 
to misread those decisions.  There is disagreement 
among the Circuits, with some faithfully applying 
this Court’s precedents to require states to justify 
discrimination, while others, exemplified by the 
decisions below, invoke Tracy and Exxon to treat 
superficial differences between actual competitors’ 
business models as sufficient to obviate the need for 
meaningful analysis.  At a time when e-commerce 
and national branding are transforming a truly 
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national economy, with corresponding incentives for 
states to favor local businesses with different 
“business models,” this Court’s review is imperative.  
Review is also critical because California has made 
clear its intent to enforce its complete ban on co-
location, which will transform the eyewear market in 
California with stores closing and hundreds of 
millions of dollars in sales shifting to in-state 
businesses.  In sum, this Court’s review is necessary 
to eliminate confusion in the Circuits, to restore 
meaningful review of favoritism of in-state 
businesses, and to prevent the permanent foreclosure 
of competition in California. 

I. The Ninth Circuit Decisions Conflict With 
This Court’s Longstanding Commerce 
Clause Jurisprudence and Misread This 
Court’s Decisions in General Motors v. 
Tracy and Exxon Corp. v. Governor of 
Maryland 

A. The Decisions Below Conflict with this 
Court’s Framework For Evaluating 
Dormant Commerce Clause Challenges 

This Court has set forth a two-part analysis for 
determining whether a law violates the dormant 
Commerce Clause.  First, a court determines whether 
the challenged law discriminates either facially, in 
purpose, or in effect against interstate commerce.  
C&A Carbone, Inc. v. Town of Clarkstown, 511 U.S. 
383, 390 (1994); Bacchus Imps., Ltd. v. Dias, 468 U.S. 
263, 270 (1984).  The test for such discrimination is 
clear: “‘[D]iscrimination’ simply means differential 
treatment of in-state and out-of-state economic 
interests that benefits the former and burdens the 



17 

 

latter.”  Or. Waste Sys., Inc. v. Dep’t of Env’t Quality 
of State of Or., 511 U.S. 93, 99 (1994).  What matters 
is differential treatment of entities that compete in 
the same market for the same customers.  See, e.g., 
Alaska v. Arctic Maid, 366 U.S. 199, 204 (1961).  In 
policing discrimination, this Court ignores superficial 
differences between actual competitors, see id. at 204, 
while ensuring that seemingly-similar entities 
actually compete in the relevant market, Tracy, 509 
U.S. at 300-01.  Direct competition for the same 
customers in the same market – even if different 
business models are used to compete – has always 
been the touchstone of this Court’s dormant 
Commerce Clause analysis.  Id.; Bacchus, 468 U.S. at 
269; Arctic Maid, 366 U.S. at 204.  Thus, as this 
Court has repeatedly recognized, state laws that 
provide a competitive advantage to local businesses 
over out-of-state entities who compete for the same 
customers in the same market are by definition 
discriminatory.  See, e.g., Hunt v. Wash. State Apple 
Adver. Comm’n, 432 U.S. 333, 350-51 (1977); 
Bacchus, 468 U.S. at 268. 

This is not to say that all state laws that discrim-
inate against interstate commerce are unconstit-
utional.  Under the second part of this Court’s 
framework, courts scrutinize the state’s underlying 
rationale for treating out-of-state entities differently 
to determine whether the discrimination is justified.  
The state bears the burden of demonstrating that the 
discrimination furthers a legitimate interest and that 
no other means exist to advance that interest.  C&A 
Carbone, 511 U.S. at 392.  



18 

 

Applying this Court’s two-part framework, it is 
clear that here there is discrimination between direct 
competitors that must be tested, not dismissed out-
of-hand on the ground that the two groups are 
“differently situated.”  It is uncontested that (1) in-
state optometrists compete directly with interstate 
retailers for the same customers in the California 
retail eyewear market, A.43; (2) the exclusive ability 
of optometrists to offer one-stop shopping provides 
them with a significant competitive advantage, A.80; 
(3) the vast majority of optical companies disadvant-
aged by the co-location ban are national chains, A.77; 
and (4) the optometrists who benefit from the ban are 
exclusively in-state, A.95.  Because “‘discrimination’ 
simply means differential treatment of in-state and 
out-of-state economic interests that benefits the 
former and burdens the latter,” Oregon Waste, 511 
U.S. at 99, there is obviously discrimination that 
must be justified by the state. 

It is equally obvious that California cannot 
justify its discrimination.  Despite extensive 
discovery, the district court found that the state 
failed to present a single piece of persuasive evidence 
supporting its purported health and safety 
justification for the law.  A.105.  Indeed, the state’s 
purported justification was a non-sequitur: concerns 
about insulating eye care from the commercial 
pressures of the retail eyewear market might justify 
a complete ban on integrating the two functions, but 
it does not begin to justify a policy that allows the 
two functions to be combined in a single individual 
when it comes to in-state optometrists, while 
prohibiting even co-location for interstate 
competitors. 
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The Ninth Circuit considered none of this.  
Although it recognized that petitioners and in-state 
optometrists compete for the same customers in the 
same market, A.43, it nonetheless concluded that 
they are not “similarly situated.”  It did so by 
pointing to the health and safety concerns that 
ostensibly justify the licensing of optometrists (which 
should have been considered only in evaluating the 
state’s purported “justification” for the differential 
treatment) and relied – with “deference,” no less – on 
those concerns as the basis for concluding that the 
two groups are not “similarly situated.”  A.39.  The 
court of appeals treated the laws as non-
discriminatory because “the California laws in this 
case are health regulations designed to prevent 
health care providers from being unduly affected by 
commercial interests.”  A.40.   

By deeming the state-licensed optometrists 
“differently situated” despite competition for the 
same customers in the same market, the Ninth 
Circuit came into square conflict with this Court’s 
cases making clear that direct competition – not 
differential business models or regulatory regimes – 
is the touchstone of the discrimination inquiry.  In 
Arctic Maid, this Court rejected the state’s argument 
that interstate canned salmon shippers are not 
similarly situated to local businesses that ship frozen 
salmon for later canning.  The Court explained that 
although the two business models provide different 
services, they are similarly situated because they 
compete against each other in the same market.  See 
Arctic Maid, 366 U.S. at 204.  And in Bacchus, 468 
U.S. at 269, this Court struck down a Hawaii tax on 
alcoholic beverages that exempted in-state produced 
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“okolehao and pineapple wine,” rejecting the state’s 
argument that these beverages are unique and “pose 
no competitive threat to other liquors elsewhere.”  
The Court held that there must be “no competition 
whatsoever between locally produced products and 
out-of-state products” in order to conclude that the 
products are not similarly situated.  Id. at 269 n. 10. 

This Court has repeatedly held that laws that 
favor in-state entities and harm direct competitors do 
not escape scrutiny just by avoiding facial 
discrimination.  Cases like Hunt make this much 
clear.  There, this Court invalidated a North Carolina 
law requiring all closed containers of apples offered 
for sale in the state to bear “no grade other than the 
applicable U.S. grade or standard.”  Hunt, 432 U.S. 
at 339.  Like California’s co-location ban, the law 
appeared neutral on its face, applying equally to in-
state and out-of state apple producers.  But upon 
closer inspection, it became apparent that the law 
had “the practical effect of not only burdening 
interstate sales of Washington apples, but also 
discriminating against them.”  Id. at 350.  Because 
North Carolina had never established a grading 
system, the challenged law had no effect on the 
practices of local producers.  Washington producers, 
on the other hand, would have to undertake 
substantial cost to remove the state grade they 
previously included on all of their apple shipments.  
Accordingly, this Court explained, the burden fell on 
the state “to justify [the law] both in terms of the 
local benefits flowing from the statute and the 
unavailability of nondiscriminatory alternatives 
adequate to preserve the local interests at stake.”  Id. 
at 340, 353.  
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The Ninth Circuit’s decisions also contradict this 
Court’s clear teaching that the discrimination and 
justification analyses are distinct so that the state’s 
justification for discrimination cannot be treated as a 
reason why direct competitors are too differently 
situated to trigger a finding of discrimination.  Id.; 
see also Camps NewFound/Owatonna, Inc. v. Town 
of Harrison, 520 U.S. 564, 583 n.16 (1997) (rejecting 
argument that justification for law should be 
considered when analyzing whether the law 
discriminates, rather than after the burden shifts to 
the state to justify the law).  This order of analysis is 
no mere formality.  At the justification stage, a 
state’s reasons for discriminating are scrutinized 
carefully.  See C&A Carbone, 511 U.S. at 390; Hunt, 
432 U.S. at 353.  Folding them into the “similarly 
situated” analysis obviates any scrutiny whatsoever. 

It necessarily follows that if states may not rely 
on superficial distinctions to avoid Commerce Clause 
scrutiny, they certainly may not create such 
distinctions by setting aside a line of business for in-
state entities with a particular state license and then 
invoking the licensing regime as the very reason the 
competing entities are not similarly situated.  If a 
state has a valid basis for limiting a particular 
market to a category of in-state licensees, the 
differential treatment will be upheld against a 
Commerce Clause challenge because it survives 
scrutiny.  It makes no sense, however, to allow a 
state to avoid scrutiny of discriminatory laws 
altogether simply by pointing to the fact that it has a 
licensing regime.  Yet the Ninth Circuit did exactly 
that: California’s state-licensing system is what 
rendered opticians differently situated from 
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optometrists and thus obviated any need for the state 
to justify its discrimination.2   

This Court has repeatedly rejected the Ninth 
Circuit’s view that an asserted health and safety 
rationale for differential treatment relieves states 
from a finding of discrimination at step one, and 
therefore from the burden of presenting evidence 
establishing that the rationale is sufficient to survive 
strict scrutiny at step two.  In Dean Milk Co. v. City 
of Madison, 340 U.S. 349, 354 (1951), this Court 
dismissed the notion that an “ordinance is valid 
simply because it professes to be a health measure,” 
explaining that such reasoning would vitiate the 
dormant Commerce Clause entirely, “save for the 
rare instance where a state artlessly discloses an 
avowed purpose to discriminate against interstate 
goods.”  Likewise, in Hunt, 432 U.S. at 350, the Court 
noted that “a finding that state legislation furthers 
matters of legitimate local concern, even in the 
health and consumer protection areas, does not end 
the inquiry.”  And again in Kassel v. Consolidated. 
Freightways Corp., 450 U.S. 662, 670 (1981), the 
Court reiterated that “the incantation of a purpose to 
promote public health or safety does not insulate a 
state law from Commerce Clause attack.”  All of 

                                            
2 It makes no difference that some in-state optical companies 
also suffer from the state’s favorable treatment of in-state 
optometrists. Disadvantaging a few in-state competitors does 
not save blatant discrimination in favor of in-state entities and 
against predominantly out-of-state competitors.  C&A Carbone, 
511 U.S. at 390.   
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these cases make clear that if a challenged law gives 
local businesses an advantage over out-of-state 
competitors in the same market, the state must 
demonstrate that the law passes muster.  Instead of 
the result demanded by this Court’s precedents – a 
finding of discrimination with the burden on the 
state to show its discrimination actually furthers its 
professed health concerns – the Ninth Circuit 
deferred to those concerns to find no discrimination 
and no need for further inquiry. 

B. The Ninth Circuit Based Its Decisions on 
a Profound Misreading of Tracy 

The Ninth Circuit’s erroneous decision to excuse 
California from the burden of justifying its 
discrimination between direct competitors rests on 
the court of appeals’ fundamental misreading of 
General Motors v. Tracy.  As the Ninth Circuit 
recognized, a state policy is discriminatory only if it 
involves differential treatment of similarly situated 
entities.  But Tracy, like virtually every dormant 
Commerce Clause case before it, made clear that two 
entities are similarly situated for purposes of the 
dormant Commerce Clause if there is “actual or 
prospective competition” between them. Tracy, 519 
U.S. at 300.  Having made a factual determination 
that in-state optometrists and national optical 
companies “compete for the same customers with the 
same products in the same market,” the district court 
correctly found the Tracy definition of “similarly 
situated” easily satisfied here.  A.10.   

The Ninth Circuit disagreed, holding that 
notwithstanding such direct competition, the two 
groups are not similarly situated because the state 
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regulates optometrists, but not opticians, as medical 
professionals.  In reaching that conclusion, the Ninth 
Circuit purported to be “guided by [this] Court’s 
opinion in Tracy.”  In reality, the court of appeals 
badly misread that decision, which, like the cases 
that came before it, identifies direct competition as 
the sine qua non of dormant Commerce Clause 
analysis.  

Tracy involved a challenge by out-of-state 
natural gas marketers to a state gas tax that 
exempted in-state local distribution companies 
(LDCs) that were regulated monopolies with distinct 
universal service obligations for residential 
customers. The LDCs sold gas to a “captive 
[residential] market” pursuant to state requirements 
that they “bundle” that gas with delivery services for 
home use, as well as guarantees of “just and 
reasonable rates” and uninterrupted service to all 
members of the public.  Importantly, the out-of-state 
natural gas marketers that competed with LDCs for 
other “unbundled” non-residential customers had no 
interest in entering in the bundled market for service 
to residential customers, with the attendant costly 
universal service obligations.  Indeed, the Court 
expressly reserved the question whether Ohio could 
reserve that market for Ohio utilities, if the out-of-
state companies had wanted to compete.  Tracy, 519 
U.S. at 310-11.  In these circumstances, the Court 
held that the LDCs and the interstate companies 
were not similarly situated because although they 
competed in the “unbundled” market, they did not 
compete in the relevant “bundled” market.   
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Far from creating some exception to the general 
rule that direct competition is the touchstone of 
dormant Commerce Clause analysis, Tracy empha-
sized that there was no “actual or prospective 
competition” in this residential gas market between 
the “supposedly favored and disfavored entities.”  Id. 
at 300; see also Camps NewFound/Owatonna, 520 
U.S. at 583 n.16 (noting that the Tracy “Court 
premised its holding . . . on the view that sellers of 
‘bundled’ and ‘unbundled’ natural gas were 
principally competing in different markets”).  This 
Court explained that in the absence of direct 
competition, “eliminating the tax or other regulatory 
differential would not serve the dormant Commerce 
Clause’s fundamental objective of preserving a 
national market for competition undisturbed by 
preferential advantages conferred by a State upon its 
residents or resident competitors.” Tracy, 519 U.S.  at 
299. 

Further, this Court rejected the argument that 
potential competition between the interstate 
companies and the LDCs for “unbundled” non-
residential customers somehow allowed the national 
companies to challenge a preference directed to the 
“bundled” residential market in which they did not 
compete.  The Court emphasized that Congress had 
for over 50 years recognized the distinct nature of the 
markets and had, through the National Gas Act, 
“altogether exempt[ed] state regulation of retail sales 
of natural gas (including in-state sales to large 
industrial customers) from the strictures of the 
dormant Commerce Clause.”  Id. at 304.   
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This case is completely different from Tracy and 
clearly satisfies the test of Tracy and every other 
dormant Commerce Clause case – namely, whether 
there is “actual or prospective competition.”  Unlike 
in Tracy, the interstate companies here clearly do 
compete and seek to continue to compete in the 
relevant market for the provision of co-located eye 
care and eyewear.  The Ninth Circuit acknowledged 
as much.  A.43 (“LensCrafters competes in the same 
market as in-state optometrists”).  That is sufficient 
to distinguish Tracy.  If the interstate companies in 
Tracy had wanted to provide “bundled” service to 
residential services and the state reserved that 
market for in-state companies, that would have been 
a far different case, as the Court expressly 
recognized.  In reality, the “bundled” market in Tracy 
with its universal service obligation was relatively 
unattractive, which is both why the state provided 
tax preferences and why interstate companies had no 
interest in entering the “bundled” market.  This case 
is the polar opposite – making co-located services 
available is highly lucrative, the interstate 
companies want in, and the state is limiting the 
lucrative opportunity to in-state businesses.   

The Ninth Circuit invoked Tracy’s discussion of 
competition in a secondary market (“unbundled” 
customers) being insufficient, but that aspect of 
Tracy’s analysis is doubly irrelevant here.  First, 
there is no reason to consider a secondary market 
where, as here, but unlike Tracy, the interstate 
companies want to compete in the very market in 
which in-state entities are favored.  Second, nothing 
here remotely compares to Congress’ recognition of 
two distinct markets in Tracy.  To the contrary, the 
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FTC has found that statutes such as the ones 
challenged here are harmful to consumers and are 
not justified by any alleged state interest. See 54 Fed. 
Reg. 10298.  Given Congress’ dominant role in 
enforcing the Commerce Clause, it makes sense to 
consider the extent to which Congress has treated 
the two markets as distinct.  See Lewis v. BT Inv. 
Managers, Inc., 477 U.S. 27, 44 (1980) (“Congress, of 
course, has power to regulate the flow of interstate 
commerce in ways that the States, acting 
independently, may not.”) But in light of the Clause’s 
dominant concern with state temptations to 
undermine the national market, it makes no sense to 
point to the state’s challenged regime as the source of 
fundamental differences that render direct comp-
etitors differently situated.  

The Ninth Circuit’s basis for deeming the two 
entities differently situated – the fact that 
optometrists have a state-issued license to provide 
eye care – cannot possibly be used to excuse the state 
from justifying the discriminatory treatment.  To the 
extent that the two groups bear different labels – i.e., 
opticians versus dispensing optometrists – it is only 
because the state has given them those labels.  Tracy 
cannot possibly stand for the proposition that states 
may avoid dormant Commerce Clause scrutiny by 
giving in-state entities a particular label or license, 
and then using that state-bestowed label or license 
alone as a reason for deferring to the state’s decision 
to favor the in-state groups.   
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C. The Ninth Circuit Based Its Decisions on 
a Profound Misreading of Exxon 

The Ninth Circuit also misread this Court’s 
decision in Exxon.  Although it recognized that Exxon 
was not even about the threshold question of whether 
competitors are similarly situated, it nonetheless 
invoked Exxon for the proposition that “[b]ecause 
states may legitimately distinguish between business 
structures in a retail market, a business entity’s 
structure is a material characteristic for determining 
if entities are similarly situated.”  A.42-43.  But 
Exxon sheds no light on the similarly situated 
inquiry – and certainly does not suggest that states 
can reserve the ability to employ a highly-valuable 
“business model” for in-state entities. 

Exxon did not reach the “similarly situated” 
question because it found no differential treatment to 
begin with.  Maryland had enacted a statute 
prohibiting the vertical integration of oil refining and 
retail gasoline distribution.  The refiners (all of whom 
were out-of-state) argued that the law violated the 
Commerce Clause because they were denied the right 
to compete with in-state service station owners in the 
retail market.  The Court rejected the claim of 
discrimination, not because the in-state service 
station owners and the out-of-state oil refiners had 
different business structures, but because the statute 
treated all refiners the same (although there were no 
in-state refiners) and all retailers the same, placing 
“no barriers whatsoever” on competition by 
“interstate independent dealers” that were not 
vertically integrated with refining facilities.  Exxon, 
437 U.S. at 126. Because the bar on vertical 
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integration was neutral, there was no discrimination 
against interstate commerce.  The fact that the 
neutral law was inconsistent with the refiners’ 
preferred business model did not render it 
discriminatory.  But nothing – not one word – in 
Exxon supports the notion that Maryland could have 
allowed only in-state companies to vertically 
integrate, while denying the benefits of vertical 
integration to out-of-state companies.  Yet that is 
precisely what the Ninth Circuit relied on Exxon to 
permit California to do.  

In its second decision, the court of appeals 
doubled down and again erroneously invoked Exxon, 
this time for the proposition that the challenged laws 
do not even burden interstate commerce because they 
merely prohibit national optical companies from 
engaging in their “preferred method of operation.”  
A.14.  But Exxon says only that a state may proscribe 
a certain method of doing business so long as both in-
state and out-of-state interests are equally able to 
take advantage of the state’s markets under the 
challenged regulatory scheme.  See Lewis, 447 U.S. at 
42 (“The absence of a similar discrimination between 
interstate and local producer-refiners was a most 
critical factor in Exxon.”).  Exxon cannot be read to 
hold that a state may permissibly discriminate by 
allowing only in-state businesses to integrate or 
employ the most profitable model.  

To the contrary, reserving a lucrative business 
model for in-state entities is precisely what is 
forbidden by dormant Commerce Clause juris-
prudence.  Decades of Supreme Court precedent 
conclude that laws burdening out-of-state 
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competitors by either stripping them of a competitive 
advantage, or conferring an advantage only on a 
class of in-state competitors, are discriminatory.  See 
Granholm v. Heald, 544 U.S. 460, 472 (2005); 
Bacchus, 468 U.S. at 268; Hunt, 432 U.S. at 351.   

The Ninth Circuit’s failure to require California 
to justify its discrimination obscured how 
fundamentally different this case is from Exxon.  
There, the state decided that it wanted to separate 
two functions in a distribution chain.  That non-
discriminatory policy of separation had a 
disproportionate effect on companies that were 
vertically integrated and no effect at all on companies 
that provided only retail gasoline.  In that context, 
the integrated companies had no vested right in their 
preferred business model, given that other interstate 
companies were free to compete on an even footing 
with in-state companies in the retail market.  Exxon 
does not remotely suggest that states may adopt 
policies that generally require separation, but 
provide an exception allowing in-state entities to 
vertically-integrate, without justifying that discrim-
ination.  

That is precisely what California has gotten 
away with here.  Most, if not all, of California’s 
purported justification for its policy would support an 
argument for complete separation of the eye-
examining function from the eyewear selling 
function.  Yet the state has allowed those directly 
responsible for the eye-examination function to sell 
eyewear, while simultaneously preventing those who 
sell eyewear from even co-locating with those who 
perform eye examinations.  In other words, the state 
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allows the combination of these two functions in the 
same person for its favored in-state entities, but 
insists on complete separation when it comes to their 
largely out-of-state competitors.  The notion that 
Exxon relieves states of any burden to justify such 
differential treatment cannot stand. 

II. This Court’s Review is Necessary to Resolve 
Circuit Confusion and Reverse the Growing 
Trend of Circuit Decisions Threatening 
Interstate Business and Undermining 
Consumer Interests 

The decisions below deepen the disarray in the 
Circuits.  Several Circuits apply this Court’s dormant 
Commerce Clause jurisprudence correctly.  In 
particular, the First, Seventh, and Eleventh Circuits 
have been wary of state laws that rely on superficial 
distinctions to discriminate between direct comp-
etitors.  But a growing number of decisions are 
misreading Tracy and Exxon to give discrimination 
against interstate commerce a free pass. 

In National Revenue Corp. v. Violet, 807 F.2d 285 
(1st Cir. 1986), the First Circuit struck down a Rhode 
Island statute defining debt collection as the practice 
of law, agreeing with the plaintiff, a national debt-
collection company, that the law impermissibly 
reserved a market for in-state licensed professionals 
that otherwise would be subject to competition from 
interstate businesses.  The First Circuit did not say – 
as the Ninth Circuit would have – that national debt 
collection firms and state-licensed lawyers are not 
“similarly situated” because they employ different 
“business models.”  Nor was the First Circuit 
distracted by the state’s argument that the statute 
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was evenhanded because it prohibited all debt 
collection activities by non-lawyers, regardless 
whether the debt-collection company is local or 
national.  Id. at 290.  Instead, the First Circuit 
explained that “[b]y defining all debt collection as the 
practice of law, and limiting this practice to members 
of the Rhode Island [B]ar, Rhode Island effectively 
bars out-of-staters from offering a commercial service 
within its borders and confers the right to provide 
that service – and to reap the associated economic 
benefit – upon a class largely composed of Rhode 
Island citizens.”  Id.  And because, as here, the state 
failed to present evidence of a legitimate purpose 
that could not be served by non-discriminatory 
means, the First Circuit found that the statutory 
scheme impermissibly burdened interstate 
commerce.  Id.   

Indeed, the First Circuit has repeatedly followed 
this Court’s instructions to look “under the hood” of 
facially neutral statutory schemes to determine 
whether the practical effect of the law is to give local 
businesses a competitive advantage over direct 
competitors in a particular market, and if so, 
whether the state has justified the differential 
treatment.  See Family Winemakers of Cal. v. 
Jenkins, 592 F.3d 1 (1st Cir. 2010) (invalidating a 
Massachusetts law exempting only “small” wineries, 
which included all wineries located within the state, 
from its ban on direct shipment to consumers); 
Walgreen Co. v. Rullan, 405 F.3d 50 (1st Cir. 2005) 
(striking down a Puerto Rico law requiring all new 
pharmacies to obtain a “certificate of necessity” from 
the Common-wealth, which had the effect of 
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insulating existing local pharmacies from out-of-state 
competition). 

Likewise, in Cachia v. Islamorada, 542 F.3d 839 
(11th Cir. 2008), the Eleventh Circuit invalidated a 
zoning ordinance banning chain restaurants with 
common characteristics, such as menus or interior 
design.  The court of appeals rejected the argument 
that the ordinance was permissible under Exxon 
because it merely prescribed a certain method of 
operation – chain ownership.  Looking past 
superficial classification of restaurants based on 
corporate structure, the Eleventh Circuit found that 
the town’s “prohibition of restaurants operating 
under the same name, trademark, menu, or style is 
not evenhanded in effect, and disproportionately 
targets restaurants operating in interstate 
commerce.”  Id. at 843. 

The Seventh Circuit has been especially vigilant 
in rejecting states’ attempts to pass off 
discriminatory laws as merely restricting a method of 
operation under Exxon.  In Government Suppliers 
Consolidating Services, Inc. v. Bayh, 975 F.2d 1267 
(7th Cir. 1992), the Seventh Circuit invalidated an 
Indiana law requiring that any truck used to 
transport municipal waste be used solely for that 
purpose, explaining that the statute discriminated 
against the transportation of out-of-state waste 
because in-state waste traditionally was hauled by 
dedicated trucks, while out-of-state waste typically 
was brought back on the return leg of an interstate 
delivery of more valuable goods.  The Seventh Circuit 
dismissed the state’s argument that the law was non-
discriminatory under Exxon because it affected only 
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the method of operation of trucks, explaining that 
whereas Maryland’s gasoline law had not altered the 
competitive balance between in-state and out-of-state 
firms, Indiana’s “backhaul” ban impermissibly 
discriminated against out-of-state entities by raising 
the cost of importing waste into the state.  Id. at 
1279; see also Baude v. Heath, 538 F.3d 608 (7th Cir. 
2008) (striking down Indiana’s ban on the direct sale 
of wine to consumers by wineries holding wholesale 
licenses as distinguish-able from Exxon). 

Unfortunately, other courts increasingly are 
making the same error as the Ninth Circuit, relying 
on Tracy and Exxon to insulate states from the 
burden of justifying laws that indisputably confer an 
economic advantage on local businesses over their 
out-of-state competitors.  In Brown & Williamson 
Tobacco Corp. v. Pataki, 320 F.3d 200, 215-16 (2d 
Cir. 2003), the Second Circuit held that local brick-
and-mortar retailers – permitted under the 
challenged statute to deliver up to four cartons of 
cigarettes to customers’ homes using their own 
trucks – were not similarly situated to out-of-state 
wholesalers who sought to ship the same quantity of 
cigarettes using a common carrier.  According to the 
Second Circuit, the proper comparison under the 
dormant Commerce Clause is between in-state and 
out-of-state brick-and-mortar stores, and in-state and 
out-of-state direct shippers, even if the two business 
models compete for the same customers in the same 
market.   

Similarly, in Ford Motor Co. v. Texas Department 
of Transportation, 264 F.3d 493, 502 (5th Cir. 2001), 
the Fifth Circuit upheld a Texas law prohibiting Ford 
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from selling pre-owned vehicles through its online 
“showroom” after concluding that Ford, a manu-
facturer, was not “similarly situated” to in-state 
dealerships.  See also, e.g., Wal-Mart Stores v. City of 
Turlock, 483 F. Supp. 2d 987, 1012 (E.D. Cal. 2006) 
(relying on the Ninth Circuit’s initial decision in this 
case to uphold a local zoning ordinance banning 
“discount superstores” as simply proscribing a 
method of operation).  And in a case similar to this 
one, LensCrafters, Inc. v. Robinson, 403 F.3d at 802, 
the Sixth Circuit upheld a Tennessee statute 
restricting opticians from co-locating with 
optometrists, albeit in a manner less restrictive than 
California law.  Like the Ninth Circuit, the Sixth 
Circuit erred by deferring to the status of 
optometrists as state-licensed healthcare 
professionals rather than scrutinizing the relevance 
of professional status to their conduct as market 
competitors.   

In short, the Ninth Circuit is one of several lower 
courts misinterpreting Tracy and Exxon in ways that 
significantly threaten interstate businesses, 
especially those businesses with unique or innovative 
structures, or even those businesses that are simply 
larger than local businesses, or operate as chain 
establishments.  It is too easy to hold that interstate 
businesses using these models are not “similarly 
situated” to local businesses competing in the same 
market.  It bears repeating that decisions of this sort 
do not just make it easier for states to defend laws 
that give local businesses an advantage over their 
national competitors.  Such decisions completely 
insulate the discrimination from any meaningful 
scrutiny.  It no longer matters whether the statutory 
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scheme has the effect of reserving an entire market 
for local businesses, or whether the state’s purported 
rationale – while supporting a non-discriminatory 
requirement (such as the separation rule upheld in 
Exxon) – does not remotely justify reserving a 
lucrative opportunity for in-state businesses.  By the 
reasoning of the 9th Circuit and other like-minded 
courts of appeals, so long as the state is merely 
differentiating between “business models,” the 
dormant Commerce Clause does not apply.  

III. Immediate Review Is Necessary to Protect 
Our National Economic Market in the Age 
of the Internet in General and the Market 
for Competitive Eyewear Sales in 
California in Particular 

There is a special urgency in the Court’s review.  
The state has agreed to refrain from attempting to 
shut down the Knox-Keene arrangements only until 
this litigation is resolved.  The record is unequivocal 
that if the Knox-Keene co-location arrangements are 
eliminated and the statutory scheme fully enforced, 
the result will be a massive transfer of market share 
and income from national optical companies to local 
optometrists.  A.16-17.  This Court’s review is the 
only thing preventing that wealth transfer and 
dislocation. 

The economic protectionism upheld by the Ninth 
Circuit injures not only interstate businesses, but 
ultimately consumers.  As the FTC has long recog-
nized, a “substantial body of evidence demonstrates 
that [co-location bans] raise prices for consumers 
and, by reducing the frequency with which 
consumers obtain vision care, decrease the overall 
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quality of care provided in the market” without 
providing “any offsetting” benefits to consumers.  54 
Fed. Reg. 10286.   

And the injury transcends the retail eyewear 
market.  By the Ninth Circuit’s reasoning, CVS 
health clinics are not similarly situated to doctors in 
the flu shot market; Barnes & Noble is not similarly 
situated to Politics & Prose in the book market; local 
video stores are not similarly situated to Netflix in 
the movie rental market; Marriott is not similarly 
situated to bed & breakfasts in the hotel market.  
The Ninth Circuit’s decisions provide a roadmap for 
states to enact protectionist legislation and insulate 
such discrimination from meaningful judicial 
scrutiny, so long as they simply assert some health 
and safety rationale (without proof) for the 
discrimination, or point to a “business model” 
distinction between the national chain and its local 
competitor.   

The potential for discrimination against e-
commerce is particularly acute.  Internet retailers, by 
definition, have a different “business model” from 
traditional brick-and-mortar stores, as do national 
chains from their local competitors.  Under the Ninth 
Circuit’s reasoning, these different business models 
would serve as a justification for deeming favored 
local businesses not “similarly situated” to interstate 
retailers who compete in the same market for the 
same customers.   

Likewise, the Ninth Circuit decisions provide a 
road map for favoring well-entrenched and 
politically-powerful professions.  By virtue of the fact 
that professions like optometrists and lawyers are 
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state-licensed, they tend to be particularly powerful 
at the state-level.  There are thus both substantial 
motives and opportunities for these groups to obtain 
protectionist legislation.  The district court pointed to 
evidence that that is precisely what explains 
California’s regime.  A.101-02.  It is enough that such 
professions have a monopoly on the practice of law or 
medicine, but when states allow the professions to 
extend that state-licensed monopoly into distinct 
markets – like debt collection or the selling of 
eyewear – the need for scrutiny is imperative.  While 
the First Circuit provided that scrutiny in Violet, the 
Ninth Circuit treats the state licensing regime as 
sufficient to render competitors differentially 
situated and bring its analysis to an end.  Not only is 
this wholly at odds with settled Supreme Court 
precedent, it directly frustrates “the dormant 
Commerce Clause’s fundamental objective of 
preserving a national market for competition 
undisturbed by preferential advantages conferred by 
a State upon its residents or resident competitors.”  
Tracy, 519 U.S. at 299.  The same Court that made 
this pronouncement cannot possibly have intended 
that its holdings be interpreted in the manner 
adopted by the Ninth Circuit in this case.  The Ninth 
Circuit’s decisions must be reviewed and reversed.   
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CONCLUSION 

The Court should grant the petition. 
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