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QUESTIONS PRESENTED 
The Medicaid statute requires each state, in 

determining an individual’s eligibility for benefits, to 
count the corpus and income of certain trusts 
established by that individual, see 42 U.S.C. 
§ 1396p(d), but also provides that this requirement 
“shall not apply” to trusts that meet specified criteria, 
42 U.S.C. § 1396p(d)(4). The questions presented are: 

1. Does § 1396p(d)(4) impose a mandatory 
obligation on states to exclude trusts meeting those 
criteria from eligibility determinations, such that 
Medicaid recipients and their trusts may pursue a 
private cause of action to enforce this provision? 

2. May recipients and their trusts maintain such 
an action under the Constitution’s Supremacy Clause 
by asserting that § 1396p(d)(4) preempts a state law 
that requires that these trusts be counted? 
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INTEREST OF AMICI CURIAE1  
The amici states administer jointly funded federal-

state programs, such as Medicaid, adoption assistance, 
and food assistance, in partnership with federal 
agencies. The amici states also cooperate with federal 
agencies under numerous federal statutes (including 
Medicaid, the Family and Medical Leave Act, the 
Social Security Act, and Title VI of the Civil Rights 
Act) that regulate state conduct via federal oversight 
but do not create private rights of action for individuals 
to enforce every condition imposed by those statutes. 

This litigation first asks whether § 1396p(d) both 
imposes mandatory requirements on special-needs 
trusts and unambiguously confers private rights and 
therefore is privately enforceable. If it is, then 
individuals can challenge state statutes that regulate 
such trusts as preempted by Medicaid. But if Congress 
exempted special-needs trusts from those 
requirements, then states that are concerned about 
abuses of those trusts—such as using them to insulate 
personal-injury settlements from affecting Medicaid 
eligibility—can legislate in the gap Congress left and 
preserve Medicaid funds for the truly needy. 

This litigation also asks whether Congress will 
retain its legislative authority to decide whether to 
create private rights of action or whether courts may 
independently create private rights of action—
regardless of what a statute reveals about congres-
sional intent—through the Supremacy Clause. If the 

                                            
1 The parties were notified at least 10 days prior to the due date of 
this brief of the intent to file.   
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latter is true, courts may transfer the enforcement of 
numerous federal statutes and programs from federal 
agencies to potentially millions of private litigants. 

Here, the Third Circuit concluded both that (1) a 
private right of action exists to enforce 42 U.S.C. 
§ 1396p(d), and (2) the Supremacy Clause indepen-
dently allows private litigants to sue to enforce that 
provision. Both of these rulings interfere with the 
states’ ability to administer Medicaid. But the latter 
ruling is even more sweeping, because it invites private 
litigants to sue the amici states not only over Medicaid-
reimbursement decisions, but over a whole host of 
other federal-state programs, contrary to Congress’s 
intent. And the inevitable result of such lawsuits would 
be more court orders compelling the states to increase 
spending for the affected programs. Such judicial 
intervention destroys the delicate balance that 
Congress established between the states and federal 
agencies, creates significant risks to state budgets 
based on unpredictable court interpretations, and 
disrupts the smooth and efficient operation of federal-
state programs. 

The amici states respectfully request that the 
Court grant certiorari, reverse the judgments below, 
and hold that (1) courts may not allow private 
enforcement of § 1396p(d) because that provision does 
not impose mandatory obligations and unambiguously 
confer individual rights, and (2) courts may not use the 
Supremacy Clause to create a private right of action 
under a statute when Congress has not clearly 
indicated in the statutory language its intent to create 
an individual right that a specific plaintiff may enforce. 
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INTRODUCTION AND SUMMARY OF 
ARGUMENT 

The Third Circuit’s decision that § 1396p(d) creates 
a private right of action conflicts with the decisions of 
the Second Circuit and the Tenth Circuit. Each of those 
circuits recognized that § 1396p(d) expressly exempts 
special-needs trusts from the requirements it imposes 
on other types of trusts. The statute states that 
“subject to paragraph (4)”—which addresses special-
needs trusts—“the rules specified in paragraph (3) 
shall apply” to trusts when determining an individual’s 
Medicaid eligibility. 42 U.S.C. § 1396p(d)(1). But the 
caveat in paragraph (4) is that “[t]his subsection shall 
not apply to [special-needs trusts].” Id. § 1396p(d)(4) 
(emphasis added). Because § 1396p(d) therefore does 
not impose mandatory obligations on special-needs 
trusts, the Second and Tenth Circuits correctly 
reasoned that it does not evidence the necessary 
congressional intent to create a private cause of action. 
Certiorari is warranted to resolve the circuit split 
resulting from the Third Circuit’s failure to follow the 
statute’s plain language. 

Because the Third Circuit concluded that the 
Supremacy Clause independently creates a private 
right of action, this case also raises a fundamental 
separation-of-powers question: whether courts may use 
the Supremacy Clause to create a private right of 
action under a statute when the statute reveals no 
congressional intent to create such a right. The Third 
Circuit said yes. Pet. App. 38 (“[T]he Supremacy 
Clause provides Plaintiffs with an independent basis 
for a private right of action in this case.”). This Court 
should grant a writ of certiorari to address this second 
question for three reasons. 
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First, the Third Circuit’s view usurps legislative 
authority. As this Court has repeatedly recognized, 
only Congress has the power to create a private right of 
action to enforce a federal law. E.g., Alexander v. 
Sandoval, 532 U.S. 275, 286 (2001). Accordingly, when 
a statute does not display congressional intent to 
create a private right, “a cause of action does not exist 
and courts may not create one, no matter how 
desirable that might be as a policy matter, or how 
compatible with the statute.” Id. at 286–87. Two other 
circuits—the Second and the Tenth—have recognized 
that § 1396p(d) does not evidence any congressional 
intent to create a private right of action, yet the Third 
Circuit both disagreed on how to interpret the statute 
and also concluded that, regardless of congressional 
intent, the Supremacy Clause created a private right of 
action. 

Second, the Third Circuit’s decision conflicts with 
this Court’s holdings recognizing that the Supremacy 
Clause cannot create a cause of action when Congress 
has declined to do so: “[T]hat clause is not a source of 
any federal rights”; it “‘secure[s]’ federal rights by 
according the priority whenever they come in conflict 
with state law.” Golden State Transit Corp. v. City of 
Los Angeles, 493 U.S. 103 (1989) (quoting Chapman v. 
Houston Welfare Rights Org., 441 U.S. 600, 613 
(1979)). There is no compelling reason to override this 
precedent, which would shift legislative power from 
Congress to the judicial branch. And the Court has 
recently recognized the need to provide guidance on 
this very issue. In Douglas v. Independent Living 
Center of Southern California, 132 S. Ct. 1204 (2012), 
this Court granted certiorari to address, but did not 
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resolve, a question paralleling the second question 
presented here: 

Whether Medicaid providers may maintain a 
cause of action under the Supremacy Clause to 
enforce § 1396a(a)(30)(A) by asserting that the 
provision preempts a state law that reduces 
reimbursement rates. [Pet., Douglas, 132 S. Ct. 
1204 (No. 10-283).] 

Third, the practical result of the Third Circuit’s 
ruling is to transform private litigants into federal 
attorneys general, with the power to enforce their own 
interpretations of virtually any federal statute, 
regardless of whether Congress intended a private 
cause of action. Under this approach, the amici states 
will be forced, contrary to principles of separation of 
powers, of agency deference, and of federalism, to 
defend actions in circumstances where Congress chose 
to work with states and to vest enforcement authority 
exclusively in an expert federal agency, rather than in 
private litigants. For all these reasons, the amici states 
respectfully request that the Court grant a writ of 
certiorari, reverse the Third Circuit, and reaffirm that 
the Supremacy Clause does not authorize courts to 
create private rights of action.  
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ARGUMENT 

I. Only Congress has the authority to create a 
private right of action under a federal 
statute, and it did not do so in § 1396p(d). 

A. The dispositive question in determining 
whether a private right of action exists is 
whether Congress intended to create one. 

The Constitution grants Congress, not the courts, 
the authority to exercise the legislative power. U.S. 
Const. art. I, § 1. Consistent with this fundamental 
principle, this Court has consistently held that federal 
statutes create private rights of action only when 
statutory language indicates that Congress intended to 
create a federal right. E.g., Touche Ross & Co. v. 
Redington, 442 U.S. 560, 576 (1979) (“[t]he question 
whether Congress . . . intended to create a private right 
of action [is] definitively answered in the negative” 
where a “statute by its terms grants no private rights 
to any identifiable class”); Texas Industries, Inc. v. 
Radcliff Materials, Inc., 451 U.S. 630, 639 (1981) (“Our 
focus, as it is in any case involving the implication of a 
right of action, is on the intent of Congress.”); Gonzaga 
Univ. v. Doe, 536 U.S. 273, 285 (2002) (A “claim based 
on a statutory violation is enforceable under § 1983 
only when the statute creates ‘rights, privileges, or 
immunities’ in the particular plaintiff.” (quoting 
Golden State, 493 U.S. at 107–08 n.4)); id. at 286 
(“[W]here the text and structure of a statute provide no 
indication that Congress intends to create new 
individual rights, there is no basis for a private suit, 
whether under § 1983 or under an implied right of 
action.”); see also Stoneridge Inv. Partners, LLC v. 
Scientific-Atlanta, 552 U.S. 148, 164–65 (2008) (“[The] 
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requirement of congressional intent ‘reflects a concern, 
grounded in separation of powers, that Congress rather 
than the courts controls the availability of remedies for 
violations of statutes.’” (quoting Wilder v. Virginia 
Hospital Ass’n, 496 U.S. 498, 509 n.9 (1990)); 
Alexander, 532 U.S. at 286–87 (“The judicial task is to 
interpret the statute Congress has passed to determine 
whether it displays an intent to create not just a 
private right but also a private remedy.”). 

In short, if the statute Congress has passed does 
not display an intent to create a private right, “a cause 
of action does not exist and courts may not create one, 
no matter how desirable that might be as a policy 
matter, or how compatible with the statute.” 
Alexander, 532 U.S. at 286–87. 

In evaluating congressional intent, this Court has 
recognized that Congress intends to create a private 
right of action only when (1) the statue contains “an 
unambiguously conferred right,” (2) “‘the right 
assertedly protected by the statute is not so “vague and 
amorphous” that its enforcement would strain judicial 
competence,’” and (3) “‘the provision giving rise to the 
asserted right [is] couched in mandatory, rather than 
precatory, terms.’” Gonzaga, 536 U.S. at 282–83 
(quoting Blessing v. Freestone, 520 U.S. 329, 340–41 
(1997))); see also Blessing, 520 U.S. at 341 (“[W]hen 
determining whether a particular statutory provision 
gives rise to a federal right, . . . the statute must 
unambiguously impose a binding obligation on the 
states.”).  
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B. Section 1396p(d) does not reveal any 
congressional intent to create a private 
right of action. 

The language Congress chose to use in § 1396p(d) 
does not evidence a congressional intent to create a 
private right of action for two reasons: it does not 
impose a mandatory obligation, and it does not create a 
new individual right in clear and unambiguous terms. 

Section 1396p(d) begins by requiring that trust 
assets be considered when determining an individual’s 
Medicaid eligibility: “For purposes of determining an 
individual’s eligibility for, or amount of, benefits under 
a State plan under this subchapter, subject to 
paragraph (4), the rules specified in paragraph (3) shall 
apply to a trust established by such individual.” 42 
U.S.C. § 1396p(d)(1). But this initial language contains 
an important caveat—it is “subject to paragraph (4).” 
Id. Paragraph (4), in turn, exempts the type of trusts at 
issue here (special-needs trusts) from the mandatory 
requirements of § 1396p(d): “This subsection shall not 
apply to [special-needs trusts].” 42 U.S.C. § 1396p(d)(4) 
(emphasis added). So § 1396p(d) does not impose any 
mandatory federal obligation on the states regarding 
these special-needs trusts; to the contrary, the 
provision expressly exempts special-needs trust from 
the mandatory requirements it imposes on other types 
of trusts.  

The Third Circuit declined to follow § 1396p(d)’s 
plain language, despite the fact that both the Second 
and the Tenth Circuits have already adopted this 
analysis. Wong v. Doar, 571 F.3d 247, 256 (2d Cir. 
2009) (“Subparagraphs (d)(1) and (d)(4) together 
establish two groups of trusts: those to which (d)(3) 
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applies and those to which it does not apply. Congress’s 
negative command that (d)(3) ‘shall not apply’ to the 
trusts referenced in (d)(4) does not, however, provide 
any guidance as to what rules shall apply to (d)(4) 
trusts.”) (footnote omitted); Keith v. Rizzuto, 212 F.3d 
1190, 1193 (10th Cir. 2000) (“Section 1396p(d)(4) . . . 
provides an exception to [§ 1396p(d)(3)’s] requirement. 
States accordingly need not count income trusts for 
eligibility purposes, but nevertheless may, like 
Colorado, opt to do so.”). 

Instead, the Third Circuit, despite having 
recognized elsewhere in its analysis that “‘the best 
evidence of Congress’s intent is what it says in the 
texts of the statutes,’” concluded that plain-text 
analysis caused those circuits “to miss the forest for the 
trees.” Pet. App. 29. But courts need not—and should 
not—look at the forest (here, “all of Congress’[s] 
statutory objectives,” Pet. App. 30) when Congress has 
given specific guidance in the text detailing how the 
particular tree at issue should be treated. Congress did 
just that here: as the Third Circuit itself 
acknowledged, Congress “has actually legislated on this 
precise class of asset,” Pet. App. 30, and in so doing has 
also identified “the specific balance struck” among 
Congress’s various objectives, Pet. App. 31. Given that 
Congress actually legislated to exclude special-needs 
trusts from the obligations Medicaid imposes on other 
trusts, 42 U.S.C. § 1396p(d)(4) (“This subsection shall 
not apply to [special-needs trusts]”), Congress’s intent 
is clear: § 1396p(d) does not impose binding obligations 
on special-needs trusts. And because § 1396p(d) is not 
mandatory, it does not indicate a congressional intent 
to create a private right of action. 
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Section 1396p(d) also fails the test set out in 
Gonzaga because it does not unambiguously confer 
rights. Like the statute at issue in Gonzaga, § 1396p(d) 
contains “no rights-creating language,” 536 U.S. at 290. 
Instead, it “focus[es] on the person regulated”—the 
person potentially using a trust to hide funds—“rather 
than [on] the individuals protected,” and so “create[s] 
no implication of an intent to confer rights on a 
particular class of persons.” Id. at 287 (quotations 
omitted). Section 1396p(d) therefore does not authorize 
a § 1983 right of action.  

II. The Supremacy Clause does not grant the 
judiciary the power to insert a private right 
of action into a federal statute. 
The Third Circuit’s second mechanism for creating 

a private right of action presents an even more 
significant federal question, for it invokes the 
Supremacy Clause as a source of federal rights, 
contrary to this Court’s precedents. According to the 
Third Circuit, “the Supremacy Clause creates an 
independent right of action where a party alleges 
preemption of state law by federal law.” Pet. App. 35. 
This Court recognized the importance of this issue last 
Term in Douglas v. Independent Living Center of 
Southern California, where the Court granted 
certiorari to address substantially the same question: 
“whether Medicaid providers and recipients may 
maintain a cause of action under the Supremacy 
Clause to enforce a federal Medicaid law.” 132 S. Ct. 
1204, 1207 (2012). Because circumstances changed in 
Douglas after the Court heard oral argument (the 
federal agency reversed its view that the state law 
conflicted with Medicaid law, id.), the Douglas majority 
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remanded without reaching this issue. Id. at 1211 
(“[W]e do not address whether the Ninth Circuit 
properly recognized a Supremacy Clause action to 
enforce this federal statute before the federal agency 
took final action.”). But, as this case illustrates, 
whether the Supremacy Clause creates a private right 
of action is a recurring question warranting this 
Court’s review. 

Contrary to the Third Circuit’s holding below, this 
Court explained in Golden State Transit Corp. v. City 
of Los Angeles, 493 U.S. 103 (1989), that “the 
Supremacy Clause, of its own force, does not create 
rights enforceable under [42 U.S.C.] § 1983.” Id. at 107; 
id. (“‘that clause is not a source of any federal rights’” 
(quoting Chapman v. Houston Welfare Rights Org., 441 
U.S. 600, 613 (1979))). To the contrary, it simply 
“‘secure[s] federal rights by according them priority 
whenever they come in conflict with state law.’” Id. 
(quoting Chapman); accord Dennis v. Higgins, 498 U.S. 
439, 450 (1991). 

It would therefore “obviously be incorrect” to 
assume that a federal right of action exists every time 
a federal rule of law pre-empts state regulatory 
authority. Golden State, 493 U.S. at 108. Instead, a 
party must be properly before the court based on a 
federal right before the party can invoke the 
Supremacy Clause as a choice-of-law provision to 
establish that the federal law creating that right 
provides the rule of decision. Accord, e.g., Chapman, 
441 U.S. at 613 (noting that the Supremacy Clause 
“‘secure[s]’ federal rights by according them priority 
whenever they come in conflict with state law”). 
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The Third Circuit did not address Golden State or 
Chapman. Instead, it cited Shaw v. Delta Air Lines, 
463 U.S. 85, 96 n.14 (1983), reading it as stating the 
proposition that “the Supremacy Clause creates an 
independent right of action where a party alleges 
preemption of state law by federal law.” Pet. App. 35. 
But the relevant language in Shaw addressed a 
jurisdictional issue (whether a federal question 
existed), not whether the Supremacy Clause created 
federal rights. 463 U.S. at 96 n.14 (“A plaintiff who 
seeks injunctive relief from state regulation, on the 
ground that such regulation is pre-empted by a federal 
statute which, by virtue of the Supremacy Clause of 
the Constitution, must prevail, thus presents a federal 
question which the federal courts have jurisdiction 
under 28 U.S.C. § 1331 to resolve.”) (emphasis added). 
Recognizing that preemption under the Supremacy 
Clause is a federal question (i.e., does federal law 
govern?) is quite different from concluding that the 
Supremacy Clause creates substantive rights. 

While the Third Circuit did not reach this issue, 
this is not an instance where an equitable cause of 
action would, under Ex parte Young, 209 U.S. 123 
(1908), properly authorize injunctive relief. It is not an 
instance where a party is “going into a Federal court of 
equity, in a case involving a violation of the Federal 
Constitution,” to seek an injunction against a suit to 
enforce the unconstitutional state law. Id. at 149. Here, 
the entities seeking a private right of action cannot 
point to any constitutional right that has been violated. 
Further, a court of equity could not “create a remedy in 
violation of law, or even without the authority of law.” 
Rees v. City of Watertown, 86 U.S. (19 Wall.) 107, 122 
(1873). Yet allowing remedies when Congress did not 
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intend to create a right in the first place would create a 
remedy in violation of law. See I.N.S. v. Pangilinan, 
486 U.S. 875, 883 (1988) (“‘[C]ourts of equity can no 
more disregard statutory and constitutional 
requirements and provisions than can courts of law.’”). 

If the Supremacy Clause were a source of rights, 
rather than a choice-of-law provision, then all of this 
Court’s cases focusing on whether Congress intended 
in a particular statute to create a private right of 
action would be pointless. After all, why should the 
Court have cared in Gonzaga, in Touche Ross, in 
Blessing, in Alexander, and in numerous similar cases 
whether Congress intended to create a federal right of 
action if a court could simply create a federal cause of 
action through the Supremacy Clause? The four 
dissenting justices in Douglas recognized this concern: 
“[T]o say that there is a federal statutory right 
enforceable under the Supremacy Clause, when there 
is no such right under the pertinent statute itself, 
would effect a complete end-run around this Court’s 
implied right of action and 42 U.S.C. § 1983 
jurisprudence.” Douglas, 132 S. Ct. at 1213 (Roberts, 
C.J., dissenting). “This body of law would serve no 
purpose if a plaintiff could overcome the absence of a 
statutory right of action by simply invoking a right of 
action under the Supremacy Clause to the exact same 
effect.” Id. 

Rather than rendering irrelevant the Court’s cases 
addressing whether Congress intended to create a 
private right of action, this Court should stand by its 
precedent holding that the Supremacy Clause is not a 
fount of federal causes of action. E.g., Golden State, 493 
U.S. at 107; Chapman, 441 at 613. Upholding these 
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precedents would respect the separation-of-powers 
principle that it is Congress’s task, not the judiciary’s, 
to create federal causes of action. The Federalist No. 
78, at 466 (Alexander Hamilton) (“‘there is no liberty, if 
the power of judging be not separated from the 
legislative and executive powers’”) (quoting 
Montesquieu, The Spirit of the Laws). 

Equally important, the Third Circuit’s 
interpretation of the Supremacy Clause intrudes on 
executive branch authority. Under Medicaid, as in 
many federal-state partnerships, Congress authorized 
an expert agency to interpret and enforce statutory 
requirements. E.g., 42 U.S.C. § 1396a(a) (to qualify for 
federal financial assistance, participating Medicaid 
states must submit to the Secretary, and the Secretary 
must approve, “a plan for medical assistance”). 

But under the Third Circuit’s approach every 
person or entity with standing is a private attorney 
general, able to enforce federal statutes or regulations 
whenever someone believes a state is violating federal 
law. Allowing a Supremacy Clause action in those 
situations would require the federal courts to resolve 
questions Congress entrusted to federal agencies with 
technical knowledge and firsthand experience in the 
regulated area. Further, the resulting private litigation 
would inevitably produce inconsistent results in an 
area where Congress delegated enforcement authority 
to a federal agency to ensure uniformity. Cf. Conboy v. 
AT&T Corp., 241 F.3d 242, 253 (2d Cir. 2001) (“‘[A] 
private right of action would place the [agency’s] 
‘interpretative function squarely in the hands of 
private parties and some 700 federal district judges, 
instead of in the hands of the [agency and] . . . would 
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. . . deprive the [agency] of necessary flexibility and 
authority in creating, interpreting, and modifying . . . 
policy.’” (quoting New England Tel. & Tel. Co. v. Public 
Utils. Comm’n, 742 F.2d 1, 6 (1st Cir. 1984) (Breyer, 
J.))). 

These separation-of-powers considerations militate 
in favor of maintaining this Court’s precedents, which 
support the Framers’ vision: the Supremacy Clause is a 
choice-of-law provision, not an affirmative grant of 
individual rights. 

III. Allowing “Supremacy Clause lawsuits” to 
enforce federal laws, including Medicaid, 
would threaten states with substantial 
financial harm. 

The principles already discussed—separation of 
powers and agency deference—are by themselves 
sufficient reason to grant the petition and reject a 
regime under which federal courts may thwart 
congressional will and create causes of action via the 
Supremacy Clause. And yet another principle, 
federalism, also weighs against allowing any given 
federal statute—and particularly those imposing 
conditions on federal funding provided to states—to be 
converted by courts into a source of federal rights that 
can be used to change state priorities. 

Only three years ago, this Court emphasized that 
federal courts should be cautious when dictating how 
states spend their limited funds: 

Federalism concerns are heightened when, as 
in these cases, a federal court decree has the 
effect of dictating state or local budget 
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priorities. States and local governments have 
limited funds. When a federal court orders that 
money be appropriated for one program, the 
effect is often to take funds away from other 
important programs. 

Horne v. Flores, 557 U.S. 433, 448 (2009).2 

Given the significant impact Medicaid has on state 
budgets, private suits challenging the implementation 
of Medicaid plans—the Supremacy Clause issue 
Douglas did not resolve—are a good example of the 
disruption that would ensue if this Court were to 
recognize “Supremacy Clause lawsuits.” 

Many states continue to experience severe budget 
shortfalls. In 2011 to 2012, the National Conference of 
State Legislatures found that “15 states have operating 
budget gaps for FY2011 amounting to more than $26 
billion,” and it predicts “that next year shortfalls in 35 
states will total more than $82 [billion].”3 These budget 
shortfalls are exacerbated by growing Medicaid costs: 
“During the worst economic downturn our nation has 
experienced since the great depression, national 
Medicaid spending rose from $338 billion in federal 
fiscal year 2007 to $359 billion in 2008 and to $387 
billion in 2009,” increases “of 6.4 percent and 7.7 
percent respectively.”4 Faced with this financial 
                                            
2 The Court cited the Equal Educational Opportunities Act, which 
requires states to take “appropriate action to overcome language 
barriers” in schools, 20 U.S.C. § 1703(f). 557 U.S. at 438. 
3 Http://sunshinereview.org/index.php/State_budget_issues,_2011-
2012 (as visited Nov. 14, 2012). 
4 Http://www.kff.org/medicaid/upload/8152.pdf (as visited Nov. 14, 
2012), at p. 1. 
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tsunami, the amici states must make difficult choices 
regarding the programs they administer. 

One of these critical choices involves the states’ 
costs for maintaining their Medicaid programs, which 
increase because: (A) the costs of health care are rising 
nationwide;5 and (B) the number of persons eligible for 
Medicaid is increasing. States may seek to reduce their 
Medicaid costs through several means, e.g., cuts in 
provider-reimbursement rates or the elimination of 
“optional” areas of Medicaid coverage. As a rule, if 
these proposed reductions are acceptable to the U.S. 
Department of Health & Human Services’ Centers for 
Medicare & Medicaid Services (CMS), the states may 
implement them without judicial intervention. 

But under the Third Circuit’s approach, parties 
may obtain judicial rulings and injunctions, even 
before CMS has had a chance to review the state action 
at issue and provide its own interpretation. Such a 
regime creates immense budgetary uncertainty at a 
time when states can least afford it. And the Third 
Circuit’s approach places the power of enforcement in 
the hands of millions of potential private parties rather 
than the federal agency that Congress chose to 
regulate the technical and complex Medicaid program.  

                                            
5 In Michigan, “Federal Funds Information for States (FFIS) has 
estimated the Gross cost of the Medicaid expansion in Michigan to 
be $1.8 billion by 2017 and $2.0 billion by 2019.” Michigan State 
Fiscal Agency, “Fiscal Analysis of the Federal Health Reform 
Legislation,” April 2010, http://www.senate.michigan.gov/sfa/ 
Publications/Issues/HealthReform/FedHealthReformLegislation. 
pdf (as visited Nov. 14, 2012), at p. 5. 
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Medicaid is just one area where “Supremacy 
Clause lawsuits” could swamp a state’s ability to man-
age complex programs and balance competing priori-
ties. The courts should respect Congress’s decision to 
leave enforcement against states to particular federal 
agencies, and private enforcement of federal statutes 
should be limited to those where Congress has 
unambiguously created a private right of action. 

CONCLUSION 
The petition should be granted, and the judgment 

below should be reversed. 
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