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QUESTION PRESENTED 

Whether the Ninth Circuit correctly held—in 
agreement with the Eighth Circuit and acknowl-
edged conflict with the First, Third, Sixth, and 
Seventh Circuits—that an equitable lien by agree-
ment cannot be enforced under Section 502(a)(3) of 
the Employee Retirement Income Security Act if, 
after the lien attaches, the defendant dissipates the 
sought-after fund. 

 



ii 

     
  

PARTIES TO THE PROCEEDINGS 

The following were parties to the proceedings in 
the U.S. Court of Appeals for the Ninth Circuit: 

1.  First Unum Life Insurance Company, the peti-
tioner on review, was defendant-appellee below. 

2.  Leah Bilyeu, respondent on review, was plain-
tiff-appellant below. 

3.  Morgan Stanley Long Term Disability Plan and 
Morgan Stanley Long Term Disability Plan Adminis-
trator, respondents on review, were defendants-
appellees below. 
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RULE 29.6 DISCLOSURE STATEMENT 

Petitioner First Unum Life Insurance Company is 
a wholly-owned subsidiary of Unum Group, which 
owns 10 percent or more of First Unum Life Insur-
ance Company stock.  Unum Group is a publicly-
traded company. 
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IN THE 

Supreme Court of the United States 
_________ 

No. 12- 
________ 

FIRST UNUM LIFE INSURANCE COMPANY,  
     Petitioner, 

v. 

LEAH BILYEU, et al.,  
     Respondents. 

_________ 
On Petition for a Writ of Certiorari to the  

United States Court of Appeals  
for the Ninth Circuit 

 _________  

PETITION FOR A WRIT OF CERTIORARI 
_________ 

First Unum Life Insurance Company (“Unum”) 
respectfully petitions for a writ of certiorari to review 
the judgment of the United States Court of Appeals 
for the Ninth Circuit. 

OPINIONS BELOW 

The District Court’s order is not reported.  Pet. 
App. 41a.  The Ninth Circuit’s decision is reported at 
683 F.3d 1083.  Pet. App. 1a.   

 JURISDICTION 

The Ninth Circuit entered judgment on June 20, 
2012 and denied rehearing on September 4, 2012.  
Pet. App. 59a.  This Court’s jurisdiction rests on 28 
U.S.C. § 1254(1).  

STATUTE INVOLVED 

Section 502(a)(3) of the Employee Retirement In-
come Security Act (ERISA), 29 U.S.C. § 1132(a)(3), 
provides in relevant part:  
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A civil action may be brought * * * by a partic-
ipant, beneficiary, or fiduciary (A) to enjoin 
any act or practice which violates any provi-
sion of this subchapter or the terms of the 
plan, or (B) to obtain other appropriate equi-
table relief (i) to redress such violations or (ii) 
to enforce any provisions of this subchapter or 
the terms of the plan[.] 

INTRODUCTION 

This case presents an important question under 
ERISA: Can an employee who accepts money from 
her benefit plan on the explicit promise that she will 
pay it back, and who then brazenly breaks that 
promise, insulate herself against suit by spending 
the money she accepted?  As four different courts of 
appeals have recognized, the answer is no.  After all, 
“ ‘[e]quity suffers not a right to be without a reme-
dy.’ ”  CIGNA Corp. v. Amara, 131 S. Ct. 1866, 1879 
(2011) (quoting R. Francis, Maxims of Equity 29 (1st 
Am. ed. 1823)).  Nothing in ERISA requires courts to 
ignore that axiom or to depart from the long-
established principle that a promise to repay specific 
moneys will be enforced in equity. 

The Ninth Circuit, however, has split the circuits 
on this question, holding—in acknowledged conflict 
with the four circuits just mentioned—that an em-
ployee can get away with breaking her promise by 
the simple device of spending all the money she had 
committed to repay.  The case arises in the context of 
disability coverage.  Like many ERISA plans, the 
Morgan Stanley Long Term Disability Plan offers 
disability coverage but provides that it will be re-
duced proportionally if the participant also receives 
such coverage from other sources.  And like many 
plans, the Morgan Stanley Plan recognizes that 
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those other sources do not always process claims 
quickly, but that once they do they offer retroactive 
payments for the time the claim was pending.  The 
Plan accordingly offers recipients an option:  Either 
(i) it can estimate the retroactive benefits the partic-
ipant will eventually receive and reduce the monthly 
plan payment by that amount to avoid overpayment, 
or (ii) it can give the participant an unreduced disa-
bility payment, so long as the participant promises to 
return the excess if and when the claim is finally 
approved by the other source of coverage. 

Respondent Leah Bilyeu chose option #2: She 
asked Unum, the Plan’s claims fiduciary, to send her 
unreduced payments, and she expressly agreed to 
return the excess to Unum once funds from her other 
source of disability coverage (Social Security) ar-
rived.  But when that day came, she refused to pay 
back even a penny of the more than $36,000 in 
overpayments she had received.  And when Unum 
sued, she argued that Unum was powerless to do 
anything because fiduciaries can obtain only “equita-
ble relief” under ERISA Section 502(a)(3), 29 U.S.C. 
§ 1132(a)(3), and no equitable relief is possible where 
the defendant has dissipated the fund prior to suit.  

The Ninth Circuit accepted Bilyeu’s argument.  In 
so doing, it created a circuit split on an important 
question of law.  This Court held in Sereboff v. Mid 
Atlantic Medical Services, Inc., 547 U.S. 356 (2006), 
that an ERISA participant’s agreement to reimburse 
overpaid benefits gives rise to an equitable lien by 
agreement that the plan fiduciary can enforce under 
Section 502(a)(3).  Four courts of appeals have held 
that that remedy remains available even if the 
participant spends the funds subject to the lien 
before the fiduciary can sue to recoup them.  The 
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Ninth Circuit has now expressly broken with those 
courts.  In the decision below, it declared itself 
“unpersuaded” by their holdings.  Pet. App. 23a.  It 
instead held—over a vigorous dissent—that a plan 
fiduciary can seek reimbursement only if it proves 
that the participant still possesses the benefits the 
plan paid.  If those funds are gone, the fiduciary has 
no recourse and must write off the loss. 

That holding split the circuits, and the divide has 
now been exacerbated by the Eighth Circuit, which 
recently joined the Ninth Circuit and created a 4-2 
split.  See infra at 19.  Certiorari review is warranted 
for that reason alone.  But the case is a prime candi-
date for review for other reasons too.  The decision 
below conflicts with Sereboff.  It will harm ERISA 
fiduciaries by making it almost impossible for them 
to collect money that is rightfully theirs.  It will 
harm millions of employees by forcing ERISA plans 
to cut benefits or raise rates.  And it creates confu-
sion on a recurring issue:  The federal courts hear 
dozens of ERISA reimbursement cases each year, 
and this Court has granted certiorari three times in 
recent years in an effort to establish uniformity on 
Section 502(a)(3)’s application to those cases.   

Indeed, this Court granted certiorari just this 
spring—and will hear argument in November—
in US Airways, Inc. v. McCutchen, No. 11-1285, to 
resolve a split created by the Third and Ninth Cir-
cuits on a separate reimbursement issue (whether 
reimbursement provisions are subject to certain 
equitable defenses).  The Ninth Circuit has now split 
the circuits again.  Just as with McCutchen, prompt 
review is needed to stop its erroneous decision from 
distorting ERISA litigation nationwide.  The Court 
should grant the writ and reverse the decision below. 
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STATEMENT 

A.  ERISA and Section 502(a)(3) 
ERISA comprehensively regulates most private-

sector employee benefit plans that provide benefits in 
the event of sickness, accident, disability, or death.  
Pilot Life Ins. Co. v. Dedeaux, 481 U.S. 41, 44 (1987).  
The statute is designed to facilitate the “fair and 
prompt enforcement of rights” created under those 
plans.  Aetna Health Inc. v. Davila, 542 U.S. 200, 215 
(2004).  ERISA does not require employers to offer a 
benefit plan in the first place, nor does it “mandate 
what kind of benefits employers must provide if they 
choose to have such a plan.”  Lockheed Corp. v. 
Spink, 517 U.S. 882, 887 (1996).  But once an em-
ployer chooses to offer a benefit plan, the statute’s 
regulatory regime kicks in:  It requires disclosure of 
certain information; sets standards for plan admin-
istration and asset management; and includes “care-
fully integrated civil enforcement provisions” availa-
ble to plan participants, plan fiduciaries, and the 
Secretary of Labor.  Mass. Mut. Life Ins. Co. v. 
Russell, 473 U.S. 134, 146 (1985); see 29 U.S.C. 
§§ 1001(b), 1132(a). 

Section 502 of ERISA contains the civil enforce-
ment provisions.  See 29 U.S.C. § 1132.  Subsection 
(a)(1) authorizes plan participants to file civil actions 
seeking the usual panoply of remedies at law.  Plan 
fiduciaries have more limited options, however.  
They must resort to subsection (a)(3), which provides 
that a participant or fiduciary may seek an injunc-
tion or “other appropriate equitable relief” to enforce 
the terms of a written benefit plan or the statute 
itself.  29 U.S.C. § 1132(a)(3)(B).  Because of ERISA’s 
broad preemption clause, Section 502(a)(3) is in 
many cases a fiduciary’s sole avenue for enforcing 
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the terms of an employee benefit plan.  See 29 U.S.C. 
§ 1144(a). 

Reflecting its importance, this Court has interpret-
ed the “appropriate equitable relief” language of 
Section 502(a)(3) a number of times.  In Mertens v. 
Hewitt Associates, the Court construed the provision 
to authorize only “those categories of relief that were 
typically available in equity.”  508 U.S. 248, 255-256 
(1993).  In two cases that followed, the Court applied 
that standard to actions, similar to the one here, in 
which ERISA fiduciaries sued plan participants who 
had promised to reimburse their plans and then 
failed to do so.  First, in Great-West Life & Annuity 
Insurance Co. v. Knudson, 534 U.S. 204 (2002), the 
Court held that a fiduciary may seek restitution for a 
participant’s failure to reimburse the plan so long as 
the restitution claim is equitable, not legal.  Id. at 
213.  It explained that historically, a plaintiff could 
seek restitution in equity only “where money or 
property identified as belonging in good conscience to 
the plaintiff could clearly be traced to particular 
funds or property in the defendant’s possession.” Id.  
Because the funds at issue in Knudson were not, and 
had never been, “in respondents’ possession,” the 
Court held that the ERISA plan was seeking restitu-
tion at law, not in equity; its claim was not cogniza-
ble under Section 502(a)(3).  Id. at 214. 

Four years later, in Sereboff, a unanimous Court 
held that ERISA plan reimbursement provisions may 
also give rise to a second, separate type of equitable 
remedy:  an “equitable lien by agreement.”  547 U.S. 
at 364-365.  The Court explained that an equitable 
lien by agreement arises when one party “ ‘con-
tract[s]’ ” with another “ ‘to convey a specific object 
even before it is acquired.’ ”  Id. at 363 (quoting 
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Barnes v. Alexander, 232 U.S. 117, 121 (1914)).  And 
it articulated three requirements that must be 
satisfied for an employee benefit plan to create an 
enforceable equitable lien by agreement.  First, the 
written plan must identify a particular fund, distinct 
from the participant’s general assets.  Id. at 364.  
Second, the plan must identify a particular share of 
that fund to which the fiduciary is entitled.  Id.  
Third, the plan participant must “ ‘get[ ] a title to the 
thing,’ ” i.e., the fund at issue.  Id. (quoting Barnes 
v. Alexander, 232 U.S. 117, 121 (1914)).  “As soon as” 
the participant gets title to the fund, the lien attach-
es; no more is necessary.  Id.   

The participant in Sereboff, relying on the language 
from Knudson quoted above, argued that the plan 
could not recover under Section 502(a)(3) because it 
could not trace the funds at issue from the plan’s 
possession “to some particular funds or assets” in the 
participant’s possession.  Sereboff, 547 U.S. at 364-65 
(citation omitted).  But the Court expressly rejected 
the notion that the “strict tracing rules” discussed in 
Knudson in the context of equitable restitution apply 
to equitable liens by agreement.  Id.  It explained:   

The Sereboffs appear to assume that Knudson 
endorsed application of all the restitutionary con-
ditions—including restitutionary tracing rules—
to every action for an equitable lien under 
§ 502(a)(3).  This assumption is inaccurate. * * * 
Great-West claimed a right to recover in restitu-
tion, and the Court concluded only that equitable 
restitution was unavailable because the funds 
sought were not in Knudson’s possession.  [Id. at 
365 (emphases added)]. 
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The Court accordingly enforced the equitable lien 
by agreement and ordered the plan participants to 
turn over to the fiduciary the promised funds.  

B.  Post-Sereboff Decisions 
Since Sereboff, the federal courts have confronted 

numerous reimbursement cases similar to those just 
discussed.  And in many of those cases, the plan 
participants have defended against equitable-lien-by-
agreement claims on grounds drawn from Knudson:  
They have argued that the fiduciary’s claim failed 
because the participant had dissipated the fund in 
question.  Because the fund was dissipated, they 
argued, it was not in their “possession”; the relief the 
fiduciary sought accordingly was not equitable and 
was not cognizable under Section 502(a)(3).   

Prior to the decision below, four courts of appeals 
considered that argument, and all four rejected it.  
Funk v. CIGNA Group Ins., 648 F.3d 182 (3d Cir. 
2011); Cusson v. Liberty Life Assurance Co., 592 F.3d 
215 (1st Cir. 2010); Longaberger Co. v. Kolt, 586 F.3d 
459 (6th Cir. 2009); Gutta v. Standard Select Trust 
Ins. Plans, 530 F.3d 614 (7th Cir. 2008).  Applying 
Sereboff, they unanimously concluded that a partici-
pant’s dissipation of funds after the lien attaches is 
no obstacle to recovery on an equitable-lien-by-
agreement theory.  In Gutta, for example, the Sev-
enth Circuit rejected the argument that “equitable 
relief [was] unavailable” because the participant’s 
benefits had already been “commingled with his 
other assets or dissipated.”  530 F.3d at 620.  The 
court, per Judge Wood, explained that “strict tracing 
of the funds to be recovered [is] not required” under 
Sereboff.  Id.  The enforceability of an equitable lien 
by agreement is not dependent on the participant’s 
present possession of the sought-after funds; rather, 
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once attached, the lien remains valid and enforceable 
even if the funds to which it attaches have been 
dissipated.  Id.   

C.  The Decision Below 
The Ninth Circuit’s decision represents a sharp 

break from that uniform line of circuit precedent.  
This case, like the others, involves duplicative bene-
fits paid to an ERISA plan participant.  The partici-
pant, Leah Bilyeu, was employed by Discover Finan-
cial Services and covered by the Morgan Stanley 
Plan.  Unum is the claims fiduciary—essentially an 
insurer that processes and pays out claims under the 
Plan.  Pet. App. 4a.  Bilyeu submitted a long-term 
disability claim to Unum for anxiety-related disor-
ders, and in October 2004 Unum agreed to pay the 
claim.  Pet. App. 4a.  Unum’s payment was subject to 
a 24-month contractual limitation for mental illness 
benefits, however.  Pet. App. 3a.  In December 2006, 
Unum terminated Bilyeu’s benefits pursuant to that 
limitation.  Pet. App. 4a.  Bilyeu sued Unum under 
ERISA Section 502(a)(1)(B), arguing that her disabil-
ity was not a mental illness and seeking benefits and 
declaratory relief.  Pet. App. 6a.   

Before the District Court, Unum argued that 
Bilyeu had failed to state a claim because she did not 
exhaust her administrative remedies.  Unum also 
filed a counterclaim under Section 502(a)(3) alleging 
overpayment of benefits.  Pet. App. 41a, 45a.  That 
overpayment arose from the choice Bilyeu had made 
to receive benefit overpayments:  Many plans, this 
one included, offer a certain quantum of disability 
benefits but offset that amount if the participant is 
also receiving benefits from another source or from 
Social Security.  Pet. App. 13a-14a, 42a.  For exam-
ple, a monthly benefit of $5,000 might be reduced to 
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$3,000 if the participant is awarded $2,000 per 
month in Social Security Disability Insurance pay-
ments.  ERISA plans tend to process new claims 
faster than Social Security, and as a result benefi-
ciaries often start receiving plan benefits while they 
are still awaiting approval from Social Security.  
Once the beneficiaries are approved for Social Secu-
rity, however, the government pays them retroactive-
ly to their claim date. 

Many plans in these circumstances offer beneficiar-
ies a choice: either (i) the fiduciary can estimate the 
amount of Social Security the participant will be 
receiving and deduct that from the benefit payment 
each month while Social Security approval is pend-
ing, or (ii) the fiduciary can pay the participant the 
full amount, so long as the participant agrees to 
reimburse the fiduciary for the overpayments if and 
when the retroactive Social Security check arrives.  
Pet. App. 42a.  Bilyeu chose the latter option.  As a 
result, she received the full monthly disability pay-
ment to which she was entitled (60% of her prior 
earnings), with no offset, for a number of months.  
Pet. App. 42a-43a.  Those payments were subject, 
however, to Bilyeu’s express promise—embodied in 
both the plan itself and a separate written agree-
ment—to “repay * * * any overpayment” caused by 
an award “receiv[ed]” from Social Security.  Pet. App. 
13a, 42a.  When Bilyeu eventually got her retroactive 
Social Security check, Unum calculated the over-
payment at $36,597.82 and requested reimburse-
ment.  Pet. App. 7a, 43a.   

Bilyeu refused to pay, despite her promise to do so.  
Pet. App. 14a.  Unum thus filed its counterclaim, 
arguing that Bilyeu’s agreement to reimburse the 
Plan created an equitable lien by agreement that 
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could be enforced under ERISA Section 502(a)(3).  
Pet. App. 15a, 45a.  Bilyeu countered by arguing, 
among other things, that equitable remedies are only 
appropriate under Knudson and Sereboff if the 
defendant possesses the fund and that she lacked 
such possession, having long since spent the over-
payment amount she received each month from 
Unum.  Pet. App. 21a, 45a.   

The District Court ruled against Bilyeu on both 
issues.  Pet. App. 46a-48a, 58a.  The court agreed 
that Bilyeu had failed to exhaust administrative 
remedies.  Pet. App. 54a-58a.  As for the overpay-
ments, the court concluded that under Sereboff plans 
seeking to enforce an equitable lien by agreement do 
not have to meet the strict tracing requirements—
including the requirement to trace sought-after 
funds to particular moneys in the defendant’s pos-
session—applicable to certain other equitable reme-
dies.  Pet. App. 46a-47a.  The court ordered Bilyeu to 
reimburse Unum as promised. 

In a 2-1 decision, the Ninth Circuit vacated and 
remanded.  Judge Fisher, writing for the majority, 
found for Bilyeu on her claim, determining that the 
administrative-exhaustion requirement on which 
Unum relied had been waived.  Pet. App. 10a.  
(Unum does not contest that holding before this 
Court.)  The majority likewise ruled for Bilyeu on 
Unum’s counterclaim.  It held that while an equita-
ble lien by agreement does not require the plaintiff to 
trace the sought-after funds back to the plaintiff’s 
own prior possession, it does require the plaintiff to 
prove that the defendant still possesses those funds.  
Pet. App. 17a-18a.  After all, the majority reasoned, 
if the defendant does not possess the fund to which 
the lien would attach, then the plaintiff is just seek-
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ing damages from the defendant’s general assets, 
and that is a legal remedy.  Pet. App. 18a, 21a.     

As the majority saw things, Sereboff establishes at 
least three criteria for securing an equitable lien by 
agreement in an ERISA action.  First, “there must be 
a promise by the beneficiary to reimburse the fiduci-
ary for benefits paid under the plan in the event of a 
recovery from a third party.”  Pet. App. 18a.  Second, 
“the reimbursement agreement must ‘specifically 
identif[y] a particular fund, distinct from the [benefi-
ciary’s] general assets,’ from which the fiduciary will 
be reimbursed.”  Pet. App. 18a (citation omitted).  
Third, “the funds specifically identified by the fiduci-
ary must be ‘within the possession and control of the 
beneficiary.’ ”  Pet. App. 18a (citation omitted).  The 
majority held that Unum clearly met the first criteri-
on, because Bilyeu promised to reimburse Unum.  
Pet. App. 18a.  The majority was unsure whether 
Unum met the second criterion, because it believed 
Unum may not have identified a “particular fund” 
from which it would be reimbursed.  Pet. App. 19a.  
It ultimately found it unnecessary to resolve that 
issue, however, because it concluded that Unum 
failed the third requirement:  Bilyeu had asserted 
that she no longer had the overpayment funds, and 
Unum did not contradict that assertion.  Pet. App. 
21a.  Since Bilyeu apparently did not still “possess” 
the fund in question, the majority concluded, Unum 
had no equitable remedy and could not recover under 
Section 502(a)(3).  Pet. App. 21a, 23a. 

The majority acknowledged that its holding depart-
ed from those of at least four other circuits:  the 
First, Third, Sixth, and Seventh.  Pet. App. 22a-23a.  
It declined to follow those circuits’ lead because it 
thought they misread Sereboff.  Those courts under-
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stood Sereboff as broadly rejecting tracing—including 
tracing the fund to the defendant’s current posses-
sion—in the equitable-lien-by-agreement context.  
The Bilyeu majority, by contrast, read Sereboff more 
narrowly as only doing away with one type of trac-
ing—tracing the fund from the plaintiff’s original 
possession to the defendant’s assets.  Pet. App. 17a-
18a, 23a.  It wrote:  “Nothing in Sereboff suggests 
that a fiduciary can enforce an equitable lien against 
a beneficiary’s general assets when specifically iden-
tified funds are no longer in a beneficiary’s posses-
sion.”  Pet. App. 23a.  In support of that conclusion, it 
quoted at length from treatises discussing restitu-
tion, not equitable liens by agreement.  Pet. App. 
24a-26a. 

Judge Rawlinson dissented, concluding that the 
majority had misread Sereboff and wrongly “let[ ] 
Bilyeu off the hook.”  Pet. App. 34a.  Judge 
Rawlinson recognized that under Sereboff, the equi-
table lien by agreement “imposes a constructive trust 
on the [funds] as soon as they are acquired by the 
recipient of those proceeds.”  Pet. App. 34a (emphasis 
added).  She likewise recognized that the equitable 
lien by agreement, unlike the equitable lien in resti-
tution, “does not require tracing or maintenance of a 
fund in order for equity to allow repayment”; what 
the defendant did with the fund after the lien at-
tached could not destroy the lien.  Pet. App. 35a 
(citation omitted).  She accordingly would have 
followed the other circuits and read Sereboff to reject 
a current-possession requirement in the context of 
equitable liens by agreement.  Pet. App. 39a.   

The Ninth Circuit ordered a remand to the district 
court for consideration of Unum’s claim under the 
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newly articulated standard.  Pet. App. 26a.  Unum 
sought rehearing, which was denied.  Pet. App. 60a.   

REASONS FOR GRANTING THE PETITION 

By the Ninth Circuit’s own admission, its decision 
directly conflicts with the decisions of four other 
circuits.  And the Eighth Circuit has now joined the 
Ninth, creating a 4-2 split.  Certiorari is warranted 
for that reason alone.  S. Ct. R. 10(a).   

But the decision below is worthy of review for other 
reasons, too.  It conflicts with this Court’s decision in 
Sereboff.  And it involves an issue of substantial 
importance to employers and workers across the 
country:  ERISA beneficiaries receive billions of 
dollars a year in overpayments on the express condi-
tion that they will repay those moneys once they 
secure benefits from another source.  The Ninth 
Circuit’s decision allows them to break that promise 
with impunity simply by spending the overpayments 
down as quickly as possible.  If left to stand, that 
decision will make it impossible for plan fiduciaries 
to collect reimbursement payments and will inevita-
bly drive up the cost of employer-sponsored coverage.  
It will also harm disability plan participants:  If plan 
fiduciaries are unable to obtain reimbursement of 
overpayments, plans will be amended to require 
estimated reductions of benefits while claims for 
third party benefits are pending, leaving participants 
with reduced benefits during a time when they may 
urgently need the money.  ERISA does not compel 
either result.  The petition should be granted to 
correct the Ninth Circuit’s errant course and restore 
uniformity on this important question of federal law. 
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I. THE QUESTION PRESENTED HAS DIVIDED 
THE CIRCUITS. 

The decision on review creates an undeniable cir-
cuit split.  The Ninth Circuit (and now the Eighth 
Circuit too) holds that under Sereboff, an equitable 
lien by agreement can only be enforced if the defend-
ant has current possession of the fund.  As it 
acknowledged, that holding is directly at odds with 
the holdings of at least four other circuits.   

A.  Four Circuits Have Held That Equitable 
Liens By Agreement Do Not Require Cur-
rent Possession Of The Fund.   

Prior to the decision below, every circuit to consider 
the question permitted ERISA plans to recover 
specifically identified overpayments through an 
equitable lien by agreement regardless of whether 
the plan could trace those funds to the beneficiary’s 
current possession. 

The First Circuit.  The First Circuit in Cusson, 592 
F.3d 215, sustained a fiduciary’s reimbursement 
claim on facts that were “virtually identical to the 
facts in this case.”  Pet. App. 35a (Rawlinson, J., 
dissenting).  Just as here, the participant chose to 
accept overpayments while a Social Security claim 
was pending. Cusson, 592 F.3d at 230.  Just as here, 
receipt of a later-arriving Social Security award 
triggered her obligation to reimburse the fiduciary.  
Id.  And just as here, the participant appeared to 
have dissipated the overpaid funds; the fiduciary 
could neither identify a specific account in which 
those funds were kept nor prove that they were still 
in the participant’s possession.  Id. at 231.  But that 
did not matter, the Court of Appeals held, because 
strict tracing is not required under Sereboff.  Id.  It 
explained that Sereboff allows a fiduciary to enforce 
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an equitable lien by agreement as long as (i) the plan 
“targets specific funds for recovery,” (ii) the plan 
“identifies the specific portion to which [the fiduci-
ary] is entitled,” and (iii) the participant receives the 
targeted funds.  Id.  “As soon as” the participant 
“gets a title to the thing,” the First Circuit recog-
nized, the lien attaches.  Id. (quoting Sereboff, 547 
U.S. at 364).  The claim in Cusson met these re-
quirements:  The plan identified Cusson’s disability 
payments as the funds for recovery; it identified the 
amount of the overpayment as the specific portion of 
those funds to which the fiduciary was entitled; and 
moneys were “paid to Cusson,” rather than directly 
into a separate trust as in Knudson.  Id.  The Court 
of Appeals accordingly concluded that the fiduciary’s 
reimbursement claim was “allowed” under Section 
502(a)(3).  Id. 

The Third Circuit.  The Third Circuit’s decision in 
Funk, 648 F.3d 182, is to the same effect.  As in this 
case and Cusson, the overpaid funds in Funk “had 
been dissipated prior to suit and could not be traced.”  
648 F.3d at 190.  But the Third Circuit considered 
that dissipation no obstacle to the fiduciary’s reim-
bursement claim.  Under Sereboff, it explained, an 
equitable lien by agreement attached “ ‘as soon as’ ” 
the beneficiary received the fund in question.  Id. at 
194 (quoting Sereboff, 547 U.S. at 364).  Moreover, 
under Sereboff’s discussion of tracing principles, 
“[p]roperty to which the lien attached may be con-
verted into other property without affecting the 
efficacy of the lien.”  Id. (citing Sereboff, 547 U.S. at 
365).  Sereboff thus was best read as holding that 
“the defendant need not possess the property at the 
time relief is sought in order for the relief to be 
equitable”; instead, any possession of the identified 
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fund that post-dates the parties’ agreement “will 
suffice” to sustain an equitable lien by agreement.  
Funk, 648 F.3d at 194 & n.14.  The reimbursement 
sought by the fiduciary was therefore “appropriate” 
under Section 502(a)(3).  Id. at 195. 

The Sixth Circuit.  The Sixth Circuit reached the 
same conclusion in Longaberger, 586 F.3d 459.  Like 
the plan participants in Cusson and Funk, the de-
fendant in Longaberger argued that there was “no 
longer any specifically identifiable fund in [his] 
possession” on which the fiduciary’s lien could be 
imposed.  Id. at 466.  But that did not defeat the 
fiduciary’s claim for reimbursement, the Sixth Cir-
cuit held.  Under Sereboff, an equitable lien by 
agreement “does not require tracing or maintenance 
of a fund in order for equity to allow repayment.”  Id.  
All that is necessary “ ‘is that the agreement specifi-
cally identify a particular fund—distinct from the 
defendant’s general assets—and a particular share of 
that fund to which the plan was entitled.’ ”  Id. at 
467 (quoting Gilchrest v. Unum Life Ins. Co. of Am., 
255 F. App’x 38, 45 (6th Cir. 2007)).  The plan in 
Longaberger met those criteria.  The Sixth Circuit 
accordingly held, just as the First and Third Circuits 
had done, that a lien attached as soon as the plan 
participant “received” the identified fund.  Id.  The 
fiduciary was entitled to reimbursement despite the 
fund’s subsequent dissipation.  

The Seventh Circuit.  Finally, the Seventh Circuit 
reached the same outcome in Gutta, 530 F.3d 614.  
When the fiduciary sought reimbursement in that 
case, the participant argued that his benefits had 
already been “commingled with his other assets or 
dissipated” and that accordingly “equitable relief 
[was] unavailable.”  Id. at 620.  According to the 
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participant, the reimbursement claim “in substance 
is now just a state-law claim for damages, outside 
the scope of ERISA.”  Id.  The Seventh Circuit, too, 
rejected that view.  Applying Sereboff, the court of 
appeals held that equitable liens by agreement are 
“not dependent on the ability to trace particular 
funds.”  Id. at 621.  The fiduciary thus could bring its 
counterclaim “even if the benefits it paid to Gutta are 
not specifically traceable to Gutta’s current assets 
because of commingling or dissipation.”  Id. 

B.   Two Circuits Have Held That Equitable 
Liens By Agreement Do Require Current 
Possession Of The Fund. 

Prior to this case, then, the courts of appeals had 
unanimously concluded that once a lien attaches, the 
participant’s dissipation of funds is no obstacle to 
recovery under Section 502(a)(3) on an equitable-
lien-by-agreement theory.  The Ninth Circuit and the 
Eighth Circuit have now held exactly the opposite on 
the same facts.   

The Ninth Circuit.  As in all the cases just dis-
cussed, the plan participant in the case on review 
promised to reimburse the fiduciary for specifically 
identified overpayments.  Pet. App. 13a-14a.  As in 
all the cases just discussed, the fiduciary sought to 
enforce that promise through the equitable-lien-by-
agreement mechanism.  Pet. App. 14a-15a.  As in all 
the cases just discussed, the participant argued that 
the fiduciary could not maintain a claim under 
Section 502(a)(3) because she no longer possessed the 
sought-after funds.  Pet. App. 8a.  Unlike in all the 
cases just discussed, however, the Ninth Circuit 
accepted that argument.  It held that a plan fiduci-
ary “must recover from specifically identified funds 
in the beneficiary’s possession”—or not at all.  Pet. 
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App. 24a.  And it announced that it was “unpersuad-
ed” by the contrary “view of those other circuits.”  
Pet. App. 23a.   

That holding created an outcome-determinative 
circuit split:  The Ninth Circuit holds that dissipa-
tion of the sought-after funds destroys an already-
perfected equitable lien by agreement; the First, 
Third, Sixth, and Seventh Circuits hold that it does 
not.  Had Bilyeu filed her suit in one of those four 
circuits, her decision to spend the overpaid benefits 
would not have defeated Unum’s reimbursement 
claim.   

The Eighth Circuit.  The Eighth Circuit deepened 
that circuit split in a decision issued last month.  In 
Treasurer, Trustees of Drury Industries, Inc. Health 
Care Plan & Trust v. Goding, 692 F.3d 888 (8th Cir. 
2012), the ERISA fiduciary sought reimbursement 
from a plan participant after the participant ob-
tained a tort settlement.  Id. at 892.  The fiduciary 
also sought reimbursement from the participant’s 
law firm because the firm had held part of the partic-
ipant’s settlement in trust for a time before disburs-
ing it.  Id.  The defendants advanced the usual 
rejoinder, arguing that the lien could not be enforced 
because the defendant law firm no longer possessed 
the settlement funds.  And the Eighth Circuit 
agreed:  It joined the Ninth Circuit in holding that 
equitable relief is unavailable under Section 
502(a)(3) when “the wrongdoer no longer has the 
property at issue in its possession.”  Id. at 896.  Just 
like Unum in this case, the fiduciary in Goding had 
no remedy because the defendant had dissipated the 
fund to which the lien attached.  Id. at 897. 

In short, the Ninth Circuit—now joined by the 
Eighth Circuit—has created “a real or ‘intolerable’ 
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conflict on the same matter of law or fact,” of the sort 
this Court regularly steps in to resolve.  R. Stern et 
al., Supreme Court Practice 241 (9th ed. 2007).  That 
circuit split is particularly disruptive because most 
ERISA plans, including the Morgan Stanley Plan in 
this case, are national in scope.  The very same plan 
will now be enforced differently based on where each 
case is litigated.  As in Sereboff, the Court should 
“grant[ ] certiorari to resolve the disagreement.”  547 
U.S. at 361. 

II. THE NINTH CIRCUIT’S DECISION 
CONFLICTS WITH THIS COURT’S DECISION 
IN SEREBOFF. 

There is another pressing reason to grant review in 
this case: The Ninth Circuit got the merits complete-
ly wrong.  By disregarding the teachings of Sereboff, 
the Court of Appeals enshrined an incorrect view of 
ERISA in a jurisdiction that contains a staggering 20 
percent of the nation’s workforce.  Indeed, this Court 
will already be addressing a different question left 
open by Sereboff in US Airways, Inc. v. McCutchen, 
No. 11-1285: whether Section 502(a)(3)’s requirement 
that the equitable relief a plan seeks be “appropriate 
* * * to enforce * * * the terms of the plan” permits 
district courts to reduce a plan member’s reim-
bursement obligation based on “equitable defenses” 
such as the make-whole doctrine and the pro-rata-
share doctrine.  McCutchen, of course, will not affect 
the outcome of this case because Bilyeu never assert-
ed below any of these defenses or challenged the 
propriety of Unum seeking to recover all of its over-
payments to her.  But this Court’s grant of certiorari 
in McCutchen underscores the importance of this 
statutory provision and the harm that occurs when 
one or two circuits deviate from the law uniformly 
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embraced by their sister circuits.  Review is war-
ranted here to ensure that Section 502(a)(3)—a 
crucial part of ERISA—is properly interpreted and 
applied. 

1.  Sereboff stands for the proposition that the par-
ticipant must have obtained title to the identified 
fund at some point, and does not support Bilyeu’s far 
more sweeping claim that possession is required at 
the time of suit.  That is so because under Sereboff, 
the lien attaches “as soon as [the beneficiary] gets a 
title to the thing”—here, the disability payments 
from Unum.  547 U.S. at 364 (quoting Barnes 
v. Alexander, 232 U.S. 117, 121 (1914)).  At that 
point, a perfected equitable lien by agreement exists.  
And Sereboff says that lien remains valid even if the 
moneys later cannot be traced to “some particular 
funds or assets.”  Id. (citation omitted).   

That holding necessarily forecloses a continual 
possession requirement.  After all, if the money 
cannot be traced to a “particular fund or assets,” 
then there is no way the fiduciary could know 
whether the participant is still in possession of the 
funds.  And yet Sereboff holds that the fiduciary can 
still recover in those circumstances on an equitable-
lien-by-agreement theory.  In the wake of Sereboff, 
the focus is not on tracing formalities, but on (i) 
whether the participant agreed to repay moneys out 
of a fund, (ii) whether that fund, and the moneys to 
be repaid, are specifically identified, and (iii) wheth-
er the participant ever had title to the identified 
funds.  Where those criteria are met, the promise 
will be enforced in equity.1 
                                                      
1  The Ninth Circuit expressed doubt about whether there is an 
identified “fund” here.  Pet. App. 19a-20a.  It confused the 
requirement that there be a fund with the requirement that the 
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2.  The Ninth Circuit’s contrary holding was based 
on a misreading of this Court’s cases and a misun-
derstanding of the general principles of equity.  
According to the panel majority, Unum’s counter-
claim was “quintessentially legal” because Unum 
sought “ ‘the imposition of personal liability,’ rather 
than enforcement of an ‘equitable lien on particular 
property.’ ”  Pet. App. 21a-22a (quoting Sereboff, 547 
U.S. at 362).  That is wrong.  The portion of Sereboff 
on which the majority relied was recounting Knud-
son’s recitation of the requirements for equitable 
restitution.  See Sereboff, 547 U.S. at 362-363.  But 
Sereboff went on to explain, in no uncertain terms, 
that the requirements for equitable restitution do not 
apply to equitable liens by agreement.  Id. at 364-
365.  After Sereboff, the key to determining whether 
a fiduciary can proceed on an equitable-lien-by-
agreement theory is whether the fiduciary seeks to 
recover a “specifically identified fund” to which a lien 
has attached.  Id. at 363.  If the fiduciary does so, its 
claim is equitable.  As Sereboff explained:  “[Mid 
Atlantic] alleged breach of contract and sought 
money, to be sure, but it sought its recovery through 
a constructive trust or an equitable lien on a specifi-
cally identified fund, not from the Sereboffs’ assets 
generally, as would be the case with a contract at 
law.”  Id. at 363 (emphasis added); see also CIGNA 
Corp., 131 S. Ct. at 1880 (the fact that “relief takes 

                                                      
lienor identify the specific portion of the fund to which it is 
entitled.  See Sereboff, 547 U.S. at 364.  There clearly is a fund: 
the “monthly benefit” Unum paid to Bilyeu.  The parties’ 
agreement also specified the portion that Bilyeu would repay: 
the “overpayment.”  And Bilyeu had possession of the monthly 
benefit from Unum, even if she eventually spent it.  That is all 
that was needed to satisfy Sereboff’s requirements. 
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the form of a money payment does not remove it from 
the category of traditionally equitable relief”).   

Those holdings accord with historical equity prac-
tice.  Equitable liens were generally enforced 
through foreclosure of the identified property or 
fund.  D. Dobbs, Law of Remedies § 1.4 (2d ed. 1993).  
But a debtor could not defeat the lien by alienating 
the property or dissipating the fund.  As Justice 
Holmes made clear in a related context, a plaintiff 
who sought “the recovery of an identified fund” was 
entitled to equitable relief even if it later turned out 
that “the fund [was] gone.”  Otis v. Otis, 45 N.E. 737, 
737 (Mass. 1897).  In that case, the court would 
award “compensation as alternative relief.”  Id.  
Indeed, one application of the alternative-relief 
principle was codified in the Federal Equity Rules.  
In a suit to enforce an equitable lien, a federal court 
could render a deficiency decree against the debtor 
“for any balance that may be found due to the plain-
tiff over and above the proceeds of the sale or sales” 
of the property that was subject to the lien.  Fed. 
Equity R. 10 (1912).  The fact that the decree re-
quired the payment of money did not make it any 
less equitable. 

Monetary relief of that sort was perfectly consistent 
with equitable principles.  Courts of equity had long 
awarded compensation “where no such remedy lies 
at law, * * * in order to prevent irreparable mischief, 
or to avoid a fraudulent advantage being taken of the 
injured party.”  2 J. Story, Commentaries on Equity 
Jurisprudence § 798, at 135 (5th ed. 1849).  And 
equitable liens by agreement are particularly well-
suited to that mode of enforcement.  They are, after 
all, “merely a means to the end of satisfying a claim 
for the recovery of money”; the “ ‘real remedy, the 
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final object of the proceeding, is the pecuniary recov-
ery.’ ”  Department of the Army v. Blue Fox, Inc., 525 
U.S. 255, 262-263 (1999) (quoting 1 J. Pomeroy, 
Equity Jurisprudence § 112 (5th ed. 1941)).  Moreo-
ver, the availability of compensation in suits to 
enforce equitable liens makes eminent practical 
sense.  In a case like this one, a creditor often does 
not know at the outset whether the defendant still 
possesses the property subject to the lien.  Equity 
mitigated the risk of that uncertainty by authorizing 
its judges to deal with all contingencies. 

This flexibility underscores a basic point:  Since the 
days when Chancery first stepped in to supplement 
the rigid common law writs, equitable jurisdiction 
has been founded on the maxim that “ ‘[e]quity 
suffers not a right to be without a remedy.’ ”  CIGNA 
Corp., 131 S. Ct. at 1879 (quoting Maxims of Equity, 
supra, at 29).  The Ninth Circuit’s decision strays 
from that foundational principle.  Bilyeu breached 
her promise to repay Unum out of a “specifically 
identified fund,” Sereboff, 547 U.S. at 363, and the 
decision below leaves Unum with no remedy for that 
wrong.  Neither the law governing equitable liens by 
agreement nor the law of equity generally permits 
that decidedly inequitable result. 

3.  The Ninth Circuit purported to find support for 
its possession requirement in a number of treatises—
most prominently, the Restatement of Restitution.  
See Pet. App. 24a-26a.  But the Restatement sections 
on which the Ninth Circuit relied discuss equitable 
liens sought as a matter of restitution, not equitable 
liens by agreement.  See Restatement (First) of 
Restitution § 161 cmt. a (1937).  As this Court 
warned in Sereboff, the two were “different species of 
relief” with altogether different requirements and 
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incidents.  547 U.S. at 364-365.  A present possession 
requirement may have made some sense for restitu-
tionary liens, which were judicially imposed to 
prevent unjust enrichment.  Restatement (First) of 
Restitution, supra, § 161.  If the defendant had 
relinquished the tainted property and there was no 
way to “trace” its proceeds, then the rationale for 
imposing the lien vanished; the defendant was no 
longer unjustly enriched.   

By contrast, equitable liens by agreement arose by 
virtue of the parties’ agreement and were used to 
secure a debt.  Dissipation of the security could not 
vitiate the creditor’s ultimate right to payment.  
After all, the purpose of the lien was not to prevent 
unjust enrichment, but to hold the debtor to his 
promise to repay.  See, e.g., Runstetler v. Atkinson, 11 
D.C. 382, 384 (1883) (an equitable lien by agreement 
enforces the parties’ agreement by “regard[ing] * * * 
as done which was agreed to be done.”).  A court of 
equity thus would allow the lienor to enforce the lien 
through the alternative means of an order to pay 
over money.  See supra at 22-24. 

Here, Unum’s equitable lien meets the criteria set 
out in Sereboff.  In the days of the divided bench, 
Unum could have enforced that lien in a court of 
equity regardless of whether Bilyeu still possessed 
the identified fund.  The Ninth Circuit, in holding to 
the contrary, resolved an “important federal ques-
tion” in a way that “conflicts with relevant decisions 
of this Court.”  S. Ct. R. 10(c).  Certiorari is warrant-
ed for that reason too. 
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III. THE CONFLICT CONCERNS AN IMPORTANT 
ISSUE AND REQUIRES PROMPT 
RESOLUTION TO AVOID DEEP HARM TO 
ERISA PLANS AND PARTICIPANTS. 

The question presented is sufficiently important to 
warrant review.  Indeed, this Court’s prompt review 
is imperative.  Absent review (and reversal), the 
many thousands of ERISA fiduciaries and employers 
and millions of participants residing in the Ninth 
and Eighth Circuits—and, likely, plans and partici-
pants elsewhere in the nation—will be harmed by 
those courts’ decisions. 

1.  The Ninth Circuit’s rule will impose substantial 
costs on fiduciaries and plans.  Like the Morgan 
Stanley Plan at issue here, most employer-sponsored 
benefit plans allow the plan to pay unreduced—and 
thus likely overpaid—disability payments pending a 
benefits decision from another insurer or Social 
Security.  Plans offer that option so that participants 
can manage their cash flow while the government, or 
another insurer, processes their disability claims.  
But the option to receive unreduced benefits is 
subject to the participant’s express promise to send 
back any overpayments once the government (or 
other insurer) makes its award.   

Under the Ninth Circuit’s decision, fiduciaries will 
no longer be able to rely on that promise; nor will 
they be able to count on ever seeing the promised 
reimbursement.  In many cases the participant who 
chooses a full disability payment, unreduced for 
pending Social Security or other parallel benefits, 
will spend the extra money on living expenses.  And 
under the rule adopted by the majority below, that 
choice would completely insulate the participant 
from suit under Section 502(a)(3).  The fiduciary 
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could not seek to enforce the participant’s promise 
because, according to the Ninth Circuit, the claim 
would not be “equitable.”  And the fiduciary likely 
would have no other avenue to seek recourse because 
ERISA’s broad preemption clause displaces many 
state-law remedies.  See District of Columbia v. 
Greater Washington Bd. of Trade, 506 U.S. 125, 129-
130 (1992).    The decision below thus will leave 
many fiduciaries without any means of collecting 
overpayments that are indisputably owed to them. 

The inability to collect will have a number of harm-
ful effects.  To begin with, it would deplete the assets 
of self-funded plans:  Plans receive billions of dollars 
each year in reimbursements of the sort at issue 
here, and under the Ninth Circuit’s rule, a substan-
tial percentage of those promised reimbursements 
are likely never to materialize.  That unexpected 
shortfall would increase plans’ risk of insolvency.  
Even a one-percent increase in a plan’s costs can 
have devastating effects.  To take just one example, 
“each one percent increase in managed care plans’ 
costs * * * results in a potential loss of insurance 
coverage for about 315,000 individuals.”  Health 
Economics Practice, Barents Group, LLC, Impacts of 
Four Legislative Provisions on Managed Care Con-
sumers:  1999-2003, at iii (1998).2  These sorts of 
results would be completely at odds with ERISA’s 
“policy of inducing employers to offer benefits.”  Rush 
Prudential HMO, Inc. v. Moran, 536 U.S. 355, 379 
(2002); see also 29 U.S.C. § 1001a(c)(2) (ERISA was 
enacted “to alleviate certain problems which tend to 

                                                      
2  Available at http://www.uhia.net/web-storage/webstorage5/ 
Impact%20of%20Four%20Legislative%20Provisions%20-%20 
Barrents%20Group.pdf. 
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discourage the maintenance and growth” of employee 
benefit plans). 

 Moreover, even if plans were not driven to the 
brink by the Ninth Circuit’s approach, their costs 
indisputably would rise, to the substantial detriment 
of fiduciaries and employees alike.  According to an 
estimate by the American Council of Life Insurers, 
premiums for long-term disability insurance would 
increase by at least 30 percent—and potentially as 
much as 50 percent—without offsets for Social Secu-
rity disability income.  Br. of Amici Curiae Standard 
Insurance Co. et al. in Support of Rehearing, Bilyeu 
v. Morgan Stanley Long Term Disability Plan, 683 
F.3d 1083 (9th Cir. 2012) (No. 10-16070), at 9 n.4.  
Those increased premiums would be shouldered by 
workers and employers alike.  And the higher costs 
would decrease the number of workers who carry 
long-term disability insurance, which in 2011 stood 
at only 31 percent of the civilian workforce.  Bureau 
of Labor Statistics, U.S. Dep’t Of Labor, National 
Compensation Survey: Employee Benefits In The 
United States Tbl.17 (2011).3  That result, too, flies 
in the face of Congress’s design.  ERISA requires 
fiduciaries to “preserve assets to satisfy future, as 
well as present, claims,” and to “take impartial 
account of the interests of all beneficiaries.”  Varity 
Corp. v. Howe, 516 U.S. 489, 514 (1996) (emphasis 
added).  But under the Ninth Circuit’s rule, partici-
pants like Bilyeu would obtain a windfall at the 
direct expense of all of her fellow employees. 

Alternatively, plans could choose to discontinue 
participants’ option of receiving unreduced benefits 

                                                      
3 Available at http://www.bls.gov/ebs/benefits/2011/ebbl0048
.pdf. 
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while they await a check from Social Security.  
ERISA, after all, generally does not dictate to em-
ployers what benefits or terms to offer.  Employers 
“have large leeway to design disability and other 
welfare plans as they see fit.”  Black & Decker Disa-
bility Plan v. Nord, 538 U.S. 822, 833 (2003).  But 
that, too, would hurt participants, many of whom 
choose the unreduced-payment option because they 
need the immediate cash flow while awaiting ap-
proval from Social Security or another insurer. 

2.  Nor will these harms be limited to just the 
Eighth and Ninth Circuits.  Under ERISA’s broad 
venue provision, 29 U.S.C. § 1132(e), lawsuits under 
Section 502(a)(3) may be brought “in the district 
where the plan is administered, where the breach 
took place, or where a defendant resides or may be 
found.”  29 U.S.C. § 1132(e) (emphasis added).  Some 
courts have interpreted that to mean venue is proper 
in any district with which a plan has minimum 
contacts.  See Waeltz v. Delta Pilots Retirement Plan, 
301 F.3d 804, 809 (7th Cir. 2002); I.A.M. Nat’l Pen-
sion Fund v. Wakefield Indus., Inc., 699 F.2d 1254, 
1257 (D.C. Cir. 1983).  If the decision below stands, 
plan participants from across the country who face 
the prospect of having to reimburse an ERISA plan 
for overpaid benefits will flock to the Eighth and 
Ninth Circuit’s courts, arguing that the plan has 
minimum contacts and attempting to insulate them-
selves from liability under Bilyeu’s favorable rule.  
Participants in nationwide plans—like the Morgan 
Stanley plan in this case—will receive different 
benefits depending upon where their case is litigated.  
And even aside from that distorting effect, the 
“patchwork scheme” of regulation created by the 
circuit split will “introduce considerable inefficiencies 
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in benefit program operation, which might lead those 
employers with existing plans to reduce benefits, and 
those without such plans to refrain from adopting 
them.”  Fort Halifax Packing Co. v. Coyne, 482 U.S. 
1, 11 (1987). 

3.  Even setting aside the direct harm to plans and 
employees, the Ninth Circuit’s rule produces “per-
verse incentives.”  Roberts v. Sea-Land Servs., Inc., 
132 S. Ct. 1350, 1360 (2012).  It encourages partici-
pants to spend all of their overpayments as soon as 
they arrive, and it rewards them for doing so by 
allowing them to double-collect on disability benefits.  
It also creates an incentive for claimants to wait as 
long as possible to file and pursue Social Security 
benefits in order to increase the overpayment wind-
fall.  And the decision below gives temporarily disa-
bled employees a new incentive to stay out of work.  
Many disability plans, including the one in this case, 
encourage beneficiaries to return to work as soon as 
possible by replacing only 60 percent of their pre-
disability income.  Permitting beneficiaries to dou-
ble-collect benefits without fear of legal recourse 
seriously undermines that incentive.   

Nothing in ERISA or equity law requires courts to 
provide employees with such wrongheaded motiva-
tions.  On the contrary, an equitable lien by agree-
ment remains enforceable even if the participant 
dissipates the identified funds.  That is the law, and 
it is the better approach to avoid gaming of the 
disability system by plan participants.  This Court 
recently declined to “adopt a rule that would reward 
employees with windfalls” and create “perverse 
incentives.”  Roberts, 132 S. Ct. at 1360.  It should 
follow the same course here. 
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4.  Finally, the Ninth Circuit’s rule is, quite simply, 
unfair.  Plans offer participants a substantial benefit 
by giving them what amount to overpayments while 
their Social Security or other ancillary benefit claims 
are pending.  In exchange for that benefit, partici-
pants agree to pay the money back when their retro-
active benefit check arrives.  The Ninth Circuit’s rule 
allows them to break that promise and keep the 
money with impunity.  There is nothing equitable 
about that result.   

CONCLUSION 

For the foregoing reasons, the petition for a writ of 
certiorari should be granted. 
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OPINION 

FISHER, Circuit Judge: 

Leah A. Bilyeu appeals the district court’s 
dismissal of her claim challenging the termination 
of her long-term disability benefits under the 
Employee Retirement Income Security Act of 1974 
(ERISA), 29 U.S.C. § 1132.  Bilyeu also challenges 
the district court’s grant of summary judgment in 
favor of First Unum Life Insurance Company 
(Unum) on Unum’s counterclaim for restitution of 
overpaid benefits.  We have jurisdiction under 28 
U.S.C. § 1291, and we vacate and remand. 

                                                 
* The Honorable Otis D. Wright, II, United States District 
Judge for the Central District of California, sitting by 
designation. 
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We vacate the judgment in favor of Unum on 
Bilyeu’s claim for denial of benefits.  We hold that 
the district court abused its discretion by 
dismissing this claim for failure to exhaust 
administrative remedies.  The exhaustion 
requirement should have been excused because 
Bilyeu acted reasonably in light of Unum’s 
ambiguous communications and failure to engage 
in a meaningful dialogue. 

We also vacate the judgment in favor of Unum 
on Unum’s counterclaim for reimbursement of 
overpaid long-term disability benefits.  Unum has 
not shown that it is seeking equitable relief 
because it has not satisfied the elements for an 
equitable lien by agreement, which is the only 
form of equitable relief Unum has asserted.  These 
elements are not satisfied because the particular 
fund subject to the lien, having been dissipated, is 
no longer in Bilyeu’s possession.  Unum thus seeks 
only the imposition of personal liability against 
Bilyeu, to be paid out of her general assets.  That 
is quintessentially legal, rather than equitable, 
relief. 

I. BACKGROUND 

Bilyeu was employed by Discover Financial 
Services from 1987 through April 2004.  Compl. 
¶ 8.  Morgan Stanley Long-Term Disability Plan 
(the Plan) provides benefits for long-term 
disabilities to Discover employees.  Id.  ¶¶ 4-5.  
Unum is the Plan’s claim administrator, and also 
the insurer and payor of Plan benefits.  Id.  ¶¶ 6-7. 

Alleging she suffered from several medical 
conditions that prevented her from materially 
performing the duties of any occupation, Bilyeu 
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filed a long-term disability (LTD) claim with Unum 
in April 2004.  Id.  ¶¶ 9-10.  These conditions 
included Behçet’s disease, fatigue and anxiety.  Id.  
¶¶ 12-18; Clerk’s Record 13-2 at 3.  Unum approved 
the claim in October 2004.  Compl. ¶ 11.  Under the 
Plan, benefits for disabilities arising from mental 
illness are limited to 24 months.  Id.  ¶ 19.  Unum 
concluded that Bilyeu’s disability was subject to the 
mental illness limitation.  Id.  Bilyeu disputed that 
conclusion.  Id.  ¶¶ 12-20. 

Nearing the 24-month deadline, Dr. Sharon 
Hogan, a medical consultant for Unum, called 
Bilyeu’s treating physician, Dr. Kenneth Proefrock, 
to discuss her medical condition.  Clerk’s Record 
15.1 at 5-7.  On December 6, 2006, Dr. Hogan sent 
a summary of the conversation to Dr. Proefrock, 
asking him to respond within 10 business days if 
he believed the letter inaccurately summarized 
their conversation.  Id. at 6.  The letter reflected 
disagreement between Dr. Hogan and Dr. 
Proefrock regarding the nature of Bilyeu’s 
limitations.  Dr. Hogan believed “Bilyeu’s fatigue 
in large part arises from her anxiety and 
depression, since her Behçet’s is not very active.”  
Id. at 6.  It was Dr. Proefrock’s opinion, however, 
“that her fatigue is mainly physical.”  Id.  Dr. 
Hogan also believed that Bilyeu “should have full-
time sedentary work capacity,” an assessment 
with which Dr. Proefrock disagreed.  Id. at 5; 
Clerk’s Record 13-2 at 3. 

On December 27, 2006, Unum sent Bilyeu a 
termination of benefits letter.  Clerk’s Record 13-
2.  Unum terminated benefits under the Plan 
provision limiting disability benefits due to 
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mental illness to 24 months.  Id. at 3.  The letter 
reported that, although “fatigue can result from 
Behcet’s, . . . your anxiety and depression are the 
more likely causes of your fatigue.”  Id.  It said, 
“because your claim is subject to a 24 month 
mental [illness] limitation and we have now 
provided 24 months of benefits, we will stop 
paying benefits on your claim as of December 03, 
2006 and your claim will be closed at this time.”  
Id. at 4.  The letter also recorded Unum’s 
conclusion that “you have full time sedentary 
work capacity” and thus “no longer meet the 
definition of disability from a physical 
perspective.”  Id.  The letter noted Dr. Proefrock’s 
contrary determination that Bilyeu was unable to 
return to work.  Id. at 3. 

The letter then advised Bilyeu: 

If you have additional information to 
support your request for disability benefits, 
it must be sent to my attention for further 
review at the address noted on this 
letterhead, within 180 days of the date you 
receive this letter. 

However, if you disagree with our 
determination and want to appeal this claim 
decision, you must submit a written appeal.  
This appeal must be received by us within 
180 days of the date you receive this letter. 

Id. at 4.  The “address noted on this letterhead” 
was: 

First Unum Life Insurance Company 
The Benefits Center 
PO Box 100158 
Columbia, SC 29202-3158 
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Phone: 1-800-858-8843 
Fax: 1-800-447-2498 
www.unumprovident.com 

Id. at 1. 

After receiving Unum’s termination of benefits 
letter, Bilyeu asked Dr. Proefrock to respond to the 
letter.  Compl. ¶ 22.  Dr. Proefrock did so, writing a 
letter to Unum on April 19, 2007.  Id. ¶ 23.  Dr. 
Proefrock’s letter was addressed “To Whom It May 
Concern” and, it appears, faxed to 1-800-447- 2498 
— the number listed in the letterhead of Unum’s 
December 27, 2006 termination of benefits letter as 
the place to send “additional information to support 
your request for disability benefits.”  Clerk’s Record 
15-1 at 2-4. 

Unum construed Dr. Proefrock’s letter as “new 
information,” but concluded that it did not “change 
[the] prior decision” to terminate benefits.  Id. at 9.  
Unum, however, never communicated this 
conclusion to Bilyeu or, for that matter, contacted 
Bilyeu or Dr. Proefrock at all in response to the let-
ter.  Compl. ¶ 27. 

In November 2008, Bilyeu filed a complaint 
against Unum, alleging that Unum wrongfully 
terminated benefits under the 24-month mental 
illness limitation because “[t]he substantial weight 
of the medical opinion contained in the claim file 
reasonably supports a finding that [her] disability 
is not due to ‘mental illness,’ rather, it is due to an 
autoimmune condition which was exacerbated by 
anxiety and mental/emotional stressors in [her] 
life.”  Id.  ¶ 20.  The complaint sought a rein-
statement of benefits under 29 U.S.C. 
§ 1132(a)(1)(B).  Id. at ¶ 44. 
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Unum filed an answer and a counterclaim.  In 
its counterclaim, Unum sought reimbursement of 
overpaid long-term disability benefits.  Unum 
alleged that it had paid Bilyeu LTD benefits 
subject to her promise to reimburse Unum for any 
overpayment arising from her receipt of disability 
benefits from any other source, including social 
security disability benefits.  Answer and 
Counterclaim ¶¶ 5-10.  Bilyeu subsequently 
received an award of social security benefits, 
resulting in an overpayment of LTD benefits in 
the amount of $36,597.82.  Id.  ¶¶ 11-12.  Unum’s 
counterclaim sought to recover the overpayment 
from Bilyeu.  Specifically, Unum asserted a claim 
for equitable relief under ERISA, 29 U.S.C. 
§ 1132(a)(3), as well as a claim for breach of 
contract.  Id. at 7-8. 

Unum then moved to dismiss Bilyeu’s denial-of-
benefits claim for failure to exhaust administrative 
remedies.  Clerk’s Record 13.  In that motion, 
Unum contended that the December 2006 
termination of benefits letter required Bilyeu to file 
a written appeal within 180 days, which she failed 
to do.  Id.  Unum thus sought dismissal of Bilyeu’s 
claim.  The district court granted the motion, 
concluding that Bilyeu failed to exhaust 
administrative remedies and dismissing Bilyeu’s 
claim with prejudice.  Clerk’s Record 21 at 7. 

Unum then filed a motion for summary judgment 
on its counterclaim for reimbursement of overpaid 
benefits.  Clerk’s Record 28.  Unum argued that it 
was entitled to relief under ERISA because it “has 
an equitable lien by agreement over the long-term 
disability benefits that it overpaid to Bilyeu.”  Id. at 
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1.  Bilyeu opposed the motion, arguing that Unum 
could not satisfy the requirements for an equitable 
lien by agreement because it could not establish 
that the overpaid LTD benefits remained in her 
possession.  Clerk’s Record 30 at 2.  The parties 
stipulated that, by the time Bilyeu was awarded 
social security benefits, “she had dissipated at least 
a portion of her LTD benefits.”  Joint Statement of 
Facts ¶ 15.  The district court granted Unum’s 
motion, and it directed the clerk of court “to enter 
judgment in the amount of $36,597.82 in favor of 
[Unum].”  Clerk’s Record 32 at 6. 

The court entered judgment and Bilyeu timely 
appealed.  Clerk’s Record 33, 35. 

II. STANDARD OF REVIEW 

The district court dismissed Bilyeu’s denial-of-
benefits claim under Rule 12(b)(6) of the Federal 
Rules of Civil Procedure.  Both parties, however, 
have relied on matters outside the pleadings.  
Consistent with circuit practice addressing 
exhaustion, we construe Unum’s motion as an 
unenumerated motion to dismiss.  In addressing 
that motion, a court may look beyond the pleadings 
and decide disputed issues of fact.  See Payne v. 
Peninsula Sch. Dist., 653 F.3d 863, 881 (9th Cir. 
2011) (en banc); Wyatt v. Terhune, 315 F.3d 1108, 
1119-20 (9th Cir. 2003).  We review for an abuse of 
discretion a district court’s refusal to grant an 
exception to ERISA’s exhaustion requirement.  See 
Barboza v. Cal. Ass’n of Prof’l Firefighters, 651 F.3d 
1073, 1076 (9th Cir. 2011).  We review de novo the 
grant or denial of summary judgment.  See Russell 
Country Sportsmen v. U.S. Forest Serv., 668 F.3d 
1037, 1041 (9th Cir. 2011). 
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III. BILYEU’S DENIAL-OF-BENEFITS 
CLAIM:  EXHAUSTION OF 
ADMINISTRATIVE REMEDIES 

We hold that the district court abused its 
discretion by dismissing Bilyeu’s denial-of-benefits 
claim for a failure to exhaust administrative 
remedies. 

[1] “ERISA itself does not require a participant 
or beneficiary to exhaust administrative remedies 
in order to bring an action under § 502 of ERISA, 
29 U.S.C. § 1132.”  Vaught v. Scottsdale 
Healthcare Corp. Health Plan, 546 F.3d 620, 626 
(9th Cir. 2008).  We have, however, adopted a 
“prudential exhaustion requirement.”  Id.  Thus, 
“[a]s a general rule, an ERISA claimant must 
exhaust available administrative remedies before 
bringing a claim in federal court.”  Barboza, 651 
F.3d at 1076.  “However, when an employee 
benefits plan fails to establish or follow 
‘reasonable claims procedures’ consistent with the 
requirements of ERISA, a claimant need not 
exhaust because his claims will be deemed 
exhausted.”  Id. (quoting 29 C.F.R. 
§ 2560.503-1(l)).  ERISA, moreover, requires “a 
meaningful dialogue between ERISA plan 
administrators and their beneficiaries.”  Booton v. 
Lockheed Med. Benefit Plan, 110 F.3d 1461, 1463 
(9th Cir. 1997). 

[2] Here, Unum’s December 27, 2006 
termination of benefits letter advised Bilyeu of two 
courses of action, either of which she was required 
to undertake within 180 days: (a) providing 
“additional information to support your request for 
disability benefits” or (b) “if you disagree with our 
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determination and want to appeal this claim 
decision, you must submit a written appeal.”  After 
receiving Unum’s letter, Bilyeu asked her treating 
physician, Dr. Proefrock, to respond, and he did so, 
writing a letter to Unum on April 19, 2007 — well 
within the 180-day window required in Unum’s 
letter.  Dr. Proefrock addressed his letter “To 
Whom It May Concern” and faxed it to 1-800-447-
2498 — the number listed in the letterhead of 
Unum’s December 27, 2006 termination of benefits 
letter as the place to send “additional information 
to support your request for disability benefits.” 

Unum construed Dr. Proefrock’s letter as “new 
information,” but concluded that it did not “change 
[the] prior decision” to terminate benefits.  Unum, 
however, never communicated this conclusion to 
Bilyeu or, for that matter, contacted Bilyeu or Dr. 
Proefrock at all in response to the letter.  
Meanwhile, according to Unum, Bilyeu’s deadline 
to appeal expired sometime after June 25, 2007, 
180 days after the termination of benefits letter. 

Under the circumstances of this case, exhaustion 
must be excused.  Bilyeu contends that she read 
the termination of benefits letter as presenting two 
options — she could either (a) submit additional 
information or (b) file a written appeal.  The letter 
was ambiguous, so Bilyeu’s reading was not 
unreasonable.  On the contrary, given that it would 
have made no sense to appeal the adverse benefits 
decision while simultaneously submitting 
additional medical information from her physician, 
as she was invited to do by Unum, her reading of 
the letter was entirely appropriate. 

We recognize that the letter is also susceptible to 
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the reading proffered by Unum — that Bilyeu was 
required to file an appeal within 180 days even if 
she submitted additional medical information.  But 
the letter could have been, and should have been, 
much clearer on this point.  Bilyeu was not repre-
sented by counsel and, we presume, had no legal 
training.  She should not be saddled with a loss of 
her legal rights because she misconstrued a 
confusingly worded communication from her plan’s 
claims administrator.  Cf. Saffon v. Wells Fargo & 
Co. Long Term Disability Plan, 522 F.3d 863, 870 
(9th Cir. 2008) (“[The insurer’s] communications 
with [the insured] and her doctors are hardly a 
model of clarity; they certainly do not explain ‘in a 
manner calculated to be understood by the 
claimant’ what [she] must do to perfect her claim.”); 
White v. Jacobs Eng’g Grp. Long Term Disability 
Benefit Plan, 896 F.2d 344, 350 (9th Cir. 1990) 
(“When a benefits termination notice fails to 
explain the proper steps for appeal, the plan’s time 
bar is not triggered.”).  A communication from a 
claims administrator to a plan participant should 
clearly apprise her of her rights and obligations 
under the plan.  Unum’s letter did not do so.  Nor 
did Bilyeu receive timely notice that Unum 
considered her reading of the letter to be wrong, 
because Unum never responded to Dr. Proefrock’s 
timely letter.1 

                                                 
1 We disagree with the dissent’s conclusion that the outcome 
of this case is controlled by Diaz v. United Agricultural 
Employee Welfare Benefit Plan & Trust, 50 F.3d 1478, 1481-
83 (9th Cir. 1995).  In Diaz, the employee failed to follow 
the plan’s unambiguous instructions to file an appeal within 
60 days after a decision denying benefits.  Diaz involved 
neither ambiguous communications nor a failure to engage 
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We hold that the district court abused its 
discretion by barring Bilyeu’s claim. 

IV. UNUM’S COUNTERCLAIM 

A. Bilyeu Waived Her Argument That 
Unum Lacks Statutory Standing as a 
Fiduciary 

Bilyeu argues for the first time on appeal that 
Unum lacks standing to seek equitable restitution 
under ERISA because Unum is not a plan 
“fiduciary.”  This is a challenge to Unum’s 
statutory standing.  Cf. Leeson v. Transamerica 
Disability Income Plan, 671 F.3d 969, 971 (9th Cir. 
2012) (“Whether [the plaintiff] is a participant for 
purposes of ERISA is a substantive element of his 
claim, not a prerequisite for subject matter 
jurisdiction.”); Harris v. Amgen, Inc., 573 F.3d 728, 
732 n.3 (9th Cir. 2009) (same); Vaughn v. Bay 
Envtl. Mgmt., Inc., 567 F.3d 1021, 1024 (9th Cir. 
2009) (same); Parker v. Bain, 68 F.3d 1131, 1138 
(9th Cir. 1995) (treating a plaintiff ‘s status as a 
“fiduciary” under ERISA as a question of statutory 
standing). 

Unlike constitutional standing, which is 
jurisdictional, we presume that statutory standing 
may be waived.  See Leeson, 671 F.3d at 975 n.12; 
cf. Pershing Park Villas Homeowners Ass’n v. 
United Pac. Ins. Co., 219 F.3d 895, 899 (9th Cir. 
2000) (distinguishing constitutional standing from 
prudential standing, and holding that “a party 
waives objections to non-constitutional standing 
not properly raised before the district court”); 
Sycuan Band of Mission Indians v. Roache, 54 F.3d 

                                                                                                 
in a meaningful dialogue. 



13a 

  

535, 538 (9th Cir. 1995) (same).  By failing to raise 
this argument before the district court, Bilyeu thus 
waived her challenge to Unum’s standing as a 
fiduciary under ERISA. 

B. The District Court Improperly 
Awarded Legal Relief 

Unum paid Bilyeu long-term disability benefits 
pursuant to Bilyeu’s agreement to reimburse 
Unum “any overpayment resulting from my 
receipt of benefits from other sources.”  Joint 
Statement of Facts ¶ 12.  The agreement stated in 
pertinent part: 

Please pay me the disability benefit with no 
reduction for amounts received by other 
sources until a final determination of my 
eligibility to receive those benefits is made.  
I understand that this may result in an 
overpayment by the Insurer.  I agree to 
notify the Insurer within 48 hours of 
receiving notice of any and all decisions, to 
supply the Insurer with a copy of the final 
decision, and to repay any overpayment 
incurred as a result of receiving any other 
benefits from those sources specified in the 
policy. . . . 

By selecting [this] Option . . . , I understand 
that the Insurer has agreed to pay me an 
unreduced benefit based upon my written 
promise herein to pay the Insurer any 
overpayment resulting from my receipt of 
benefits from other sources, as outlined in 
my policy.  I agree to reimburse the Insurer 
any such overpayment within thirty (30) 
days of my receipt of such funds. 
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If I fail to pay the Insurer the overpayment 
within the thirty (30) day period specified 
above, I understand that the Insurer may 
reduce future payments under the policy in 
order to recover the overpaid benefits. 

I also understand that I shall be liable to the 
Insurer for the full amount of any such 
overpayment, plus applicable statutory 
interest, and for all reasonable costs 
(including attorney’s fees) of collection of the 
overpaid benefits. 

Id. Bilyeu subsequently received social security 
disability benefits, but did not reimburse Unum.  
Id.  ¶¶ 16-19.  Unum filed a counterclaim for 
reimbursement of the overpaid benefits. 

[3] Ordinarily, a contracting party in Unum’s 
position would file a claim for breach of contract 
and seek relief in the form of a judgment for money 
damages.2  Under ERISA, however, a plan fiduciary 
such as Unum can seek only “equitable relief” from 
a plan participant such as Bilyeu.  29 U.S.C. 
§ 1132(a)(3)(B).  Section 1132(a) provides: 

A civil action may be brought . . . (3) by a 
participant, beneficiary, or fiduciary (A) to 
enjoin any act or practice which violates any 
provision of this subchapter or the terms of 
the plan, or (B) to obtain other appropriate 

                                                 
2 Unum has, in fact, asserted a state-law claim for breach of 
contract.  Clerk’s Record 5 at 7-8 (Answer and Counterclaim); 
Clerk’s Record 28 at 8 (motion for summary judgment).  
Bilyeu contends Unum has abandoned that claim and that, in 
any event, the claim is preempted by ERISA.  Clerk’s Record 
30 at 9.  Unum’s contract claim has not been adjudicated, and 
we express no opinion as to its merits. 
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equitable relief (i) to redress such violations 
or (ii) to enforce any provisions of this 
subchapter or the terms of the plan. 

29 U.S.C. § 1132(a) (emphasis added).  Unum 
therefore cannot sue for damages under ERISA; it 
must show that it is seeking equitable relief. 

Unum contends it has made this showing because 
it is seeking an equitable lien by agreement.  
Clerk’s Record 28 at 1, 6-7; Answering Brief at 36.  
The Supreme Court has recognized an equitable 
lien by agreement as a form of “equitable relief” 
authorized by § 1132(a)(3)(B).  See Sereboff v. Mid 
Atl. Med. Servs., Inc., 547 U.S. 356, 364-65 (2006).3  
The only question, therefore, is whether Unum has 

                                                 
3  An equitable lien by agreement is a traditional form of 
equitable relief.  According to Pomeroy’s Treatise on Equity, 

The doctrine may be stated in its most general form, 
that every express executory agreement in writing, 
whereby the contracting party sufficiently indicates 
an intention to make some particular property, real or 
personal, or fund, therein described or identified, a 
security for a debt or other obligation, or whereby the 
party promises to convey or assign or transfer the 
property as security, creates an equitable lien upon 
the property so indicated, which is enforceable against 
the property in the hands not only of the original 
contractor, but of his heirs, administrators, executors, 
voluntary assignees, and purchasers or 
encumbrancers with notice.  Under like 
circumstances, a merely verbal agreement may create 
a similar lien upon personal property. 

4 John Norton Pomeroy, A Treatise on Equity § 1235, p. 696 
(5th ed. 1941); see also Restatement (Third) of Restitution § 
56 cmt. d (2011) (“[T]he failure to transfer a promised share 
of an identifiable fund may justify specific relief to the 
claimant, frequently accomplished via equitable lien.”). 
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satisfied the requirements for an equitable lien by 
agreement in this case.  We begin by summarizing 
Sereboff. 

The Sereboffs were beneficiaries of a health 
insurance plan governed by ERISA and 
administered by Mid Atlantic.  See id. at 359.  The 
plan provided for payment of covered medical 
expenses, subject to an “Acts of Third Parties” 
provision requiring a beneficiary to reimburse Mid 
Atlantic in the event of recovery from a third-party 
tortfeasor.  See id.  This provision applied when a 
beneficiary was sick or injured as a result of the act 
or omission of another person or party, and 
required a beneficiary who received benefits under 
the plan for such injuries to reimburse Mid Atlantic 
for those benefits from all recoveries from a third 
party, whether by lawsuit, settlement or otherwise.  
See id.  After the Sereboffs were injured in an 
automobile accident and the plan paid their 
medical expenses, the Sereboffs recovered a tort 
settlement from third parties.  See id. at 360.  Mid 
Atlantic filed suit under ERISA seeking to recover 
their medical payments from the Sereboffs’ tort 
recovery.  See id.  The Sereboffs agreed to set aside 
from the tort recovery a sum equal to the amount 
Mid Atlantic claimed, and to preserve that sum in a 
segregated investment account pending the 
outcome of the suit.  See id. 

The Supreme Court held that Mid Atlantic could 
enforce the terms of the Acts of Third Parties 
provision through an equitable lien by agreement 
— “the familiar rul[e] of equity that a contract to 
convey a specific object even before it is acquired 
will make the contractor a trustee as soon as he 
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gets a title to the thing.”  Id. at 363-64 (alteration 
in original) (quoting Barnes v. Alexander, 232 U.S. 
117, 121 (1914)) (internal quotation marks 
omitted).  Sereboff’s promise to reimburse Mid 
Atlantic from any recovery from a third party 
created a lien upon that recovery as soon as it was 
created.  See id. at 364.  Mid Atlantic was allowed 
to follow a portion of the tort recovery into the 
Sereboffs’ hands, and to impose upon that portion 
an equitable lien.  See id. 

The Court also made clear that, to satisfy the 
requirements for an equitable lien by agreement, 
Mid Atlantic was not required to trace the funds in 
the Sereboffs’ tort recovery back to Mid Atlantic’s 
own possession.  See id. at 364-65.  The Sereboffs 
had argued that “strict tracing rules” applied to a 
claim for equitable restitution.  See Reply Brief for 
Petitioners at 8-11, Sereboff v. Mid Atl. Med. Servs., 
Inc., 547 U.S. 356 (2006) (No. 05-260), 2006 WL 
717048 at *8-11.  They maintained that Mid 
Atlantic could not satisfy those tracing rules 
because its “claim is not for return of particular 
money that the Plan paid to the Sereboffs,” but 
rather was a claim to “recover new money paid out 
by third parties.”  Id. at 9. 

The Court declined to say whether a rule 
requiring the plaintiff to trace the fund or property 
back to the plaintiff’s own possession would apply 
to a claim for equitable restitution.  That question 
was beside the point, because Mid Atlantic was 
seeking an equitable lien by agreement, not 
equitable restitution.  With regard to an equitable 
lien by agreement, the Court held that “no tracing 
requirement of the sort asserted by the Sereboffs 
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applies.”  Sereboff, 547 U.S. at 365 (emphasis 
added).  The Court’s decision in Barnes confirmed 
that this was the case: “The plaintiffs in Barnes 
could not identify an asset they originally 
possessed, which was improperly acquired and 
converted into property the defendant held, yet 
that did not preclude them from securing an 
equitable lien” over a specifically identified fund.  
Id.  The Court did not purport to do away with the 
long established principle that an equitable lien 
by agreement applies only to “particular funds or 
property in the defendant’s possession.”  CIGNA 
Corp. v. Amara, 131 S. Ct. 1866, 1879 (2011) 
(second emphasis added) (quoting Great-West Life 
& Annuity Ins. Co. v. Knudson, 534 U.S. 204, 213 
(2002)) (internal quotation marks omitted). 

[4] As relevant here, we read Sereboff as 
establishing at least three criteria for securing an 
equitable lien by agreement in an ERISA action.  
First, there must be a promise by the beneficiary 
to reimburse the fiduciary for benefits paid under 
the plan in the event of a recovery from a third 
party.  Second, the reimbursement agreement 
must “specifically identif[y] a particular fund, 
distinct from the [beneficiary’s] general assets,” 
from which the fiduciary will be reimbursed.  Id. 
at 364.  Third, the funds specifically identified by 
the fiduciary must be “within the possession and 
control of the [beneficiary].”  Id. at 363. 

1.  Here, the first criterion is clearly satisfied.  
Bilyeu does not dispute that she promised to 
reimburse Unum for an overpayment of long-term 
disability benefits arising from her receipt of 
benefits from other sources, including social secur-
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ity disability benefits. 

2.  It is less clear whether the second criterion is 
satisfied.  Unum contends that the reimbursement 
agreement specifically identified the overpaid long-
term disability benefits as the particular fund, 
distinct from Bilyeu’s general assets, from which it 
is to be reimbursed.  In Unum’s view, once Bilyeu 
received her social security disability benefits, the 
specifically identified fund — the overpaid long-
term disability benefits — came into existence, and 
Unum was allowed to impose a lien against that 
fund.  This argument is plausible, but problematic.  
Unlike the third party tort recovery in Sereboff and 
the contingency fee in Barnes, the overpaid 
disability benefits are not a particular fund, but a 
specific amount of money encompassed within a 
particular fund — the long-term disability benefits 
Unum paid to Bilyeu.  As an amount of money, the 
overpayment is specific.  As property or as a fund, 
however, the overpayment is lacking in specificity 
because it is an undifferentiated component of a 
larger fund.  The overpayment has never existed as 
a distinct object or fund.  See 53 C.J.S.  Liens § 19 
(2012) (“In order that an equitable lien may arise 
by contract, the agreement of the parties must deal 
with some specific property, and it is also essential 
that the property or fund intended to be 
appropriated or charged should be identified or 
described with a reasonable degree of certainty.”  
(emphasis added) (footnote omitted)); 4 John 
Norton Pomeroy, A Treatise on Equity § 1235, 
p. 696 (5th ed. 1941) (explaining that an equitable 
lien applies to “some particular property, real or 
personal, or fund, therein described or identified” 
(emphasis added)); Sereboff, 547 U.S. at 364 
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(holding that the requirements for an equitable lien 
by agreement were satisfied because the “plan 
specifically identified a particular fund” (emphasis 
added)); Barnes, 232 U.S. at 121 (holding that “a 
contract to convey a specific object even before it is 
acquired will make the contractor a trustee as soon 
as he gets a title to the thing” (emphasis added)). 

Unum’s reimbursement agreement would have 
avoided these problems if, consistent with Sereboff, 
it had identified the third party recovery — here, 
Bilyeu’s social security disability benefits — as the 
particular fund enlisted to serve as security for the 
overpayment of benefits.  Of course, that would 
not have worked in this case: Under the Social 
Security Act, Bilyeu could not assign her social 
security benefits, and Unum could not attach 
them.  See 42 U.S.C. § 407(a).4  “The purpose of 
the exemption created by Congress in 42 U.S.C. 
§ 407 is to protect social security beneficiaries 
from creditors’ claims.”  Dionne v. Bouley, 757 F.2d 
1344, 1355 (1st Cir. 1985).  By identifying the 
overpaid benefits as the particular fund, rather 
than the social security benefits, Unum attempts 
to circumvent the congressional prohibition on 
assignment and attachment of social security 

                                                 
4 Section 407 states: 

The right of any person to any future payment under 
this sub-chapter shall not be transferable or 
assignable, at law or in equity, and none of the 
moneys paid or payable or rights existing under this 
subchapter shall be subject to execution, levy, 
attachment, garnishment, or other legal process, or to 
the operation of any bankruptcy or insolvency law. 

42 U.S.C. § 407(a). 
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benefits. 

[5] 3.  Even assuming that Unum could satisfy 
the second criterion, Unum has not satisfied the 
third criterion — the requirement that the 
specifically identified fund be within Bilyeu’s 
“possession and control.”  Sereboff, 547 U.S. at 363.  
In Sereboff, Mid Atlantic sought to recover 
specifically identified funds that were “within the 
possession and control of the Sereboffs, . . . set 
aside and preserved in the Sereboffs’ investment 
accounts.”  Id. (alteration and internal quotation 
marks omitted).  That the funds were extant, and 
in the Sereboffs’ possession, was essential to the 
Court’s holding that Mid Atlantic was seeking 
equitable, rather than legal, relief.  See id. at 362-
63. 

Here, by contrast, Bilyeu asserts, and Unum has 
not refuted, that Bilyeu has spent the overpaid 
benefits. 5   Unum, therefore, is not seeking to 
recover a specified fund that is preserved and in 
Bilyeu’s possession.  Instead, Unum is seeking a 
judgment requiring Bilyeu to pay money out of her 
general assets.  In Sereboff’s words, Unum is 
seeking “the imposition of personal liability,” rather 
than enforcement of an “equitable lien on 

                                                 
5 The burden to show that the overpaid benefits remain in 
Bilyeu’s possession presumably falls on Unum.  See 
Restatement (First) of Restitution § 215 cmt. b (1937) (“A 
person whose property is wrongfully taken by another is not 
entitled to priority over other creditors unless he proves that 
the wrongdoer not only once had the property or its proceeds, 
but still has the property or its proceeds or property in which 
the claimant’s property or its proceeds have been mingled 
indistinguishably.”); accord Epolito v. Prudential Ins. Co. of 
Am., 737 F. Supp. 2d 1364, 1382 (M.D. Fla. 2010). 



22a 

  

particular property.”  Id. at 362 (quoting Knudson, 
534 U.S. at 214) (internal quotation marks 
omitted).  This is quintessentially legal, rather 
than equitable, relief.  See Mertens v. Hewitt 
Assocs., 508 U.S. 248, 255 (1993) (“Money damages 
are, of course, the classic form of legal relief.”). 

We recognize that a number of circuits have 
interpreted Sereboff’s discussion of tracing rules as 
a signal that a fiduciary can assert an equitable 
lien — presumably against a beneficiary’s general 
assets — even if the beneficiary no longer 
possesses the specifically identified funds.  See 
Funk v. CIGNA Grp. Ins., 648 F.3d 182, 194 n.14 
(3d Cir. 2011) (opining that Sereboff “strongly 
implies that . . . the defendant need not possess the 
property at the time relief is sought in order for the 
relief to be equitable — any post-agreement pos-
session will suffice”); Cusson v. Liberty Life 
Assurance Co. of Boston, 592 F.3d 215, 231 (1st 
Cir. 2010) (holding that the insurer’s claim was for 
equitable relief under § 1132(a)(3), even though the 
insurer “has not identified a specific account in 
which the funds are kept or proven that they are 
still in [the participant’s] possession,” because “the 
contract between [the participant] and [the 
insurer] put [the participant] on notice that she 
would be required to reimburse [the insurer] for an 
amount equal to what she might get from Social 
Security”); Longaberger Co. v. Kolt, 586 F.3d 459, 
466 (6th Cir. 2009) (under ERISA, “an equitable 
lien by agreement does not require tracing or 
maintenance of a fund in order for equity to allow 
repayment”); Gutta v. Standard Select Trust Ins. 
Plans, 530 F.3d 614, 621 (7th Cir. 2008) (allowing 
a claim under “29 U.S.C. § 1132(a)(3) even if the 
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benefits it paid [the beneficiary] are not specifically 
traceable to [the beneficiary’s] current assets 
because of commingling or dissipation”); Gilchrest 
v. Unum Life Ins. Co. of Am., 255 F. App’x 38, 44-
45 (6th Cir. 2007) (unpublished) (holding that the 
participant’s “undisputed averment that the 
overpayments had been dissipated would seem to 
be of no avail,” because Sereboff “clarified that to 
establish an equitable lien by agreement, strict 
tracing of funds is not required”).  But see Epolito 
v. Prudential Ins. Co. of Am., 737 F. Supp. 2d 1364, 
1380 (M.D. Fla. 2010) (“[T]his Court is not 
convinced that Sereboff’s holding eliminates the 
requirement that the insurer identify an intact, 
identifiable res, in the possession of the insured, on 
which it seeks to impose the equitable lien.”); cf. 
Amschwand v. Spherion Corp., 505 F.3d 342, 346 
(5th Cir. 2007) (“[T]he sine qua non of 
restitutionary recovery available under § 502(a)(3) 
is a defendant’s possession of the disputed res.”); 
id. at 347 (“[P]ossession is the key to awarding 
equitable restitution in the form of a constructive 
trust or equitable lien.”). 

We are unpersuaded by the view of those other 
circuits.  The tracing issue in Sereboff was whether 
Mid Atlantic could obtain an equitable lien against 
specifically identified funds when Mid Atlantic had 
never possessed those funds itself — an issue that 
has no relevance here.  See Sereboff, 547 U.S. at 
364-65.  Nothing in Sereboff suggests that a 
fiduciary can enforce an equitable lien against a 
beneficiary’s general assets when specifically 
identified funds are no longer in a beneficiary’s 
possession. 
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This conclusion — that the fiduciary must recover 
from specifically identified funds in the beneficiary’s 
possession, rather than from general assets — is 
consistent not only with Sereboff but also with the 
Supreme Court’s decisions in Knudson and CIGNA 
Corp. v. Amara, 131 S. Ct. 1866 (2011).  In 
Knudson, the Court said, “where the property 
sought to be recovered or its proceeds have been 
dissipated so that no product remains, the 
plaintiff’s claim is only that of a general creditor, 
and the plaintiff cannot enforce a constructive trust 
of or an equitable lien upon other property of the 
defendant.”  534 U.S. at 213-14 (alterations and 
internal quotation marks omitted) (quoting 
Restatement (First) of Restitution § 215 cmt. a, p. 
867 (1936)).  In Amara, decided just last Term, the 
Court once again underscored that, “traditionally 
speaking, relief that sought a lien or a constructive 
trust was legal relief, not equitable relief, unless 
the funds in question were ‘particular funds or 
property in the defendant’s possession.’ “ 131 S. Ct. 
at 1879 (second emphasis added) (quoting 
Knudson, 534 U.S. at 213).  Here, Unum has 
arguably identified a particular fund — the 
overpaid benefits — but that fund is no longer in 
Bilyeu’s possession. 

Unum’s argument that an equitable lien can be 
enforced against general assets when the 
specifically identified property has been dissipated 
finds no support in the traditional doctrine 
governing equitable liens by agreement.  See 4 
Pomeroy, A Treatise on Equity § 1235, p. 696 (5th 
ed. 1941) (explaining that an equitable lien may be 
enforced when the specifically identified property is 
in the hands of the contractor — or in the hands of 
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a subsequent possessor with notice of the lien, a 
qualification not relevant to Bilyeu’s case).  If the 
property or fund subject to the lien (or proceeds to 
which the property or fund can be traced), are no 
longer in the defendant’s possession, then there is 
no res against which the equitable lien can be 
enforced.  See 53 C.J.S. Liens § 46 (2012) (“[A] lien 
that is not satisfied voluntarily may be enforced by 
an action to foreclose, in which a court may order 
the property securing the debt or obligation to be 
sold and its proceeds applied on the demand of the 
creditor in whose favor the lien exists.”  (footnote 
omitted)); Restatement (First) of Restitution § 161 
cmt. e (1937) (“An equitable lien can be established 
and enforced only if there is some property which is 
subject to the lien.  Where property is subject to an 
equitable lien and the owner of the property 
disposes of it and acquires other property in 
exchange, he holds the property so acquired 
subject to the lien . . . .  So also, where the 
property which is subject to the lien is mingled 
with other property in one indistinguishable mass, 
the lien can be enforced against the mingled 
mass . . . .  Where, however, the property subject to 
the equitable lien can no longer be traced, the 
equitable lien cannot be enforced . . . .”  (emphasis 
added)); id. § 215(1) (“[W]here a person wrongfully 
disposes of the property of another but the 
property cannot be traced into any product, the 
other has merely a personal claim against the 
wrongdoer and cannot enforce a constructive trust 
or lien upon any part of the wrongdoer’s 
property.”); id. § 215 cmt. a (“[I]f it is shown that 
the property or its proceeds have been dissipated 
so that no product remains, . . . the claimant 
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cannot enforce . . . an equitable lien upon other 
property of the wrongdoer, and has only a personal 
claim against the wrongdoer.”); Restatement 
(Third) of Restitution § 58 cmt. c (2011) (“To 
obtain a property interest in something other than 
the original asset, and not merely restitution of its 
value in money, the claimant must normally show 
that the property claimed is the traceable product 
of the original asset.”); id. § 60(3) (“A claimant 
who is entitled to restitution but who is unable to 
identify specific property from which restitution is 
available has a remedy via money judgment that 
ranks equally with the claims of general 
creditors.”). 

In sum, although the district court’s decision may 
have produced an equitable result, the court erred 
because Unum has not shown that it is seeking 
equitable relief.  We remand, affording Unum the 
opportunity to establish that it has identified a 
particular fund (the second criterion) and that the 
overpaid long-term disability benefits, or assets to 
which the overpaid benefits can be traced, remain 
in Bilyeu’s possession (the third criterion).  See 53 
C.J.S. Liens § 24 (2012) (“An equitable lien for 
advances may exist where advancements of money 
or funds are made on the faith of certain property, 
real or personal, under an agreement or 
circumstances showing that it was the intention of 
the parties to pledge such property as security for 
the advancements, provided the specific property or 
its proceeds on which the advancements were 
invested can be traced or identified.”  (emphasis 
added) (footnote omitted)); 2 Dan B. Dobbs, Law of 
Remedies § 6.1(4) (2d ed. 1993) (discussing 
enforcement of an equitable lien in the case of 
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commingled funds).6 

There is much to be said for maintaining 
uniformity among the federal circuits, and we 
should strive to do so when we can.  See Am. 
Vantage Cos. v. Table Mountain Rancheria, 
292 F.3d 1091, 1098 (9th Cir. 2002).  ERISA, 
however, provides only for “equitable relief,” 
29 U.S.C. § 1132(a)(3)(B), and Unum has not 
shown that the relief granted here — “judgment in 
the amount of $36,597.82 in favor of First Unum 
Life Insurance Company,” to be paid out of 
Bilyeu’s general assets — falls into that category.  
The district court did not identify a particular 
fund and impose upon it an equitable lien.  
Instead, the district court’s order reads like a 
money judgment, which is what it is.  As we 

                                                 
6 The kind of tracing we discuss here is distinct from the 
theory of tracing rejected in Sereboff.  The issue in Sereboff 
was whether a plaintiff is required to trace the specific 
property or particular fund back to the plaintiff’s own 
possession.  Sereboff makes clear that that sort of tracing is 
not required for an equitable lien by agreement.  See 
Sereboff, 547 U.S. at 364- 65.  The kind of tracing we refer to 
here simply allows a plaintiff to trace the specific property 
or a particular fund when the defendant has either 
commingled it with the defendant’s other assets or 
exchanged it for other property See 53 C.J.S. Liens § 29 
(2012) (“[W]here the owner of property subject to a lien 
commingles it with other property alike in quality and 
value, the lien is not extinguished so long as there is on 
hand sufficient property alike in quality and value to satisfy 
the lien.”); id. § 49 (“If the property on which an equitable 
lien is held has been sold before foreclosure, the court can 
trace the funds from the sale and impress a lien upon any 
property acquired with the proceeds.”); Restatement (Third) 
of Restitution §§ 58-59 (2011) (describing tracing principles 
as applied to equitable liens and constructive trusts). 
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explained in Bonneville Power Administration v. 
Washington Public Power Supply System, 956 F.2d 
1497 (9th Cir. 1992), 

“An equitable lien can be established and 
enforced only if there is some property which 
is subject to the lien.”  In this case there is no 
“identifiable res” on which a lien can be 
imposed, because the allegedly misallocated 
funds have been disbursed.  Therefore the 
court erred in granting . . . a lien on funds. 

Id. at 1507 (citation omitted) (quoting Restatement 
(First) of Restitution § 161 cmt. e (1937)).7  We are 
bound to adhere to that principle today. 

V. CONCLUSION 

The district court abused its discretion by 
dismissing Bilyeu’s denial-of-benefits claim for a 
failure to exhaust administrative remedies.  The 
court also erred when it concluded that Unum had 
satisfied the requirements for an equitable lien by 
agreement.  The judgment of the district court is 
therefore vacated and the case is remanded for 
further proceedings. 

VACATED AND REMANDED.  Costs of appeal 
are awarded to Bilyeu. 

                                                 
7 We recognize that “the fact that . . . relief takes the form of 
a money payment does not [necessarily] remove it from the 
category of traditionally equitable relief.”  Amara, 131 S. Ct. 
at 1880.  Here, however, Unum has not advanced a specific 
theory under which the money judgment against Bilyeu falls 
within a traditional form of equitable relief.  Whether some 
form of equitable relief might be available here, as well as 
whether Unum could reformulate its reimbursement 
agreement to resolve the problems presented here, are thus 
questions beyond the scope of this appeal. 
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RAWLINSON, Circuit Judge, concurring in part 
and dissenting in part: 

I agree with the majority that Plaintiff Leah 
Bilyeu (Bilyeu) waived her argument that Unum 
Life Insurance Company (Unum) lacks statutory 
standing.  I respectfully disagree on all other 
issues. 

Bilyeu argues on appeal, as she did before the 
district court, that a fax sent by her physician Dr. 
Proefrock to Dr. Hogan, the physician for Unum, 
satisfied the exhaustion requirement under the 
Employee Retirement Income Security Act of 1974 
(ERISA).  However, the letter denying Bilyeu’s 
claim explicitly directed her that if she disagreed 
with the determination denying disability benefits, 
she was required to submit an appeal in writing to: 
First Unum Life Insurance Company at PO Box 
100158, Columbia, SC 29202-3158, Fax: 1-800-447-
2498 www.unumprovident.com. 

Rather than submitting an appeal as directed, 
Bilyeu elected to provide additional information 
pursuant to a different paragraph of the denial 
letter.  This information was sent to Unum’s 
physician advisor rather than to the benefits center 
as directed in the denial letter from Unum. 

The district court found that because the letter 
from Bilyeu’s physician to Unum’s physician did 
not comply with the appeal procedure, Bilyeu did 
not exhaust the administrative remedies available 
under the ERISA Plan.  We review this 
determination for an abuse of discretion.  See Diaz 
v. United Agricultural Employee Welfare Benefit 
Plan and Trust, 50 F.3d 1478, 1483 (9th Cir. 
1995). 
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A district court abuses it discretion only if the 
district court applied an incorrect legal rule in view 
of the relief requested or made a factual finding 
that was “illogical, implausible, or without support 
in inferences that may be drawn from the record.”  
United States v. Hinkson, 585 F.3d 1247, 1263 (9th 
Cir. 2009) (footnote reference omitted). 

The district court explained its ruling by 
observing that the letter from Bilyeu’s physician 
did not indicate that Bilyeu desired to appeal the 
Plan’s decision.  See District Court Opinion, p. 6.  
The district court also noted that the letter from 
Bilyeu’s physician was faxed to Unum’s physician 
advisor rather than to Unum, as instructed in the 
communication from Unum to Bilyeu.  See id.  
Because the letter from Bilyeu’s physician did not 
comply with the appeal procedure and did not seek 
administrative review, the district court found 
that Bilyeu failed to exhaust the available 
administrative remedies.  See id.  The district 
court specifically ruled that Bilyeu’s submission of 
additional medical information was no substitute 
for filing an appeal as directed. 

The district court correctly identified and applied 
governing precedent.  As noted in Diaz, 50 F.3d at 
1483, “[e]arly in ERISA’s history,” we established 
the general rule requiring exhaustion of 
administrative remedies.  See also Mack v. 
Kuckenmeister, 619 F.3d 1010, 1020 (9th Cir. 
2010).  We concluded that exhaustion of 
administrative remedies is warranted because 
exhaustion is consistent with the legislative 
structure of ERISA.  We also reasoned that the 
exhaustion requirement advances “important 
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policy considerations, including the reduction of 
frivolous litigation, the promotion of consistent 
treatment of claims, the provision of a 
nonadversarial method of claims settlement, the 
minimization of costs of claim settlement and a 
proper reliance on administrative expertise. . . .”  
Id., citing Amato v. Bernard, 618 F.2d 559, 566-68 
(9th Cir. 1980). 

The district court faithfully adhered to this 
precedent when it precluded Bilyeu’s claim due to 
her failure to submit an appeal to Unum, the 
benefits administrator.  See Diaz, 50 F.3d at 1483 
(“By not submitting a written appeal to the 
Benefits Administrator, [the Plaintiff] failed to 
comply with the Plan’s internal review procedures 
and hence did not exhaust the available 
administrative remedies. . . .”); see also Sarraf v. 
Standard Insurance Co., 102 F.3d 991, 993 (9th 
Cir. 1996) (“Under Diaz, [Plaintiff’s] failure to 
request in writing review of the Administrator’s 
adverse decision precludes the instant claims under 
the ERISA plan.”), citing Diaz, 50 F.3d at 1483. 

Because the district court followed well-
established precedent in requiring exhaustion of 
the prescribed administrative remedy, the 
majority understandably refrains from holding 
that the district court abused its discretion by 
applying an incorrect legal rule.  Rather, the 
majority excuses Bilyeu’s lack of exhaustion by 
attributing to Unum a purported failure “to 
establish or follow reasonable claims procedures.”  
Majority Opinion, p. 7254.  The majority cites to 
Barboza v. Cal. Ass’n of Prof’l Firefighters, 
651 F.3d 1073 (9th Cir. 2011) as support for its 
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holding.  However, that case bears little resem-
blance to this case and is not controlling or 
compelling.  In Barboza, the ERISA beneficiary 
did not receive a timely determination of the 
Plan’s decision.  See Barboza, 651 F.3d at 1078.  
No similar allegation was made in this case.  In 
Barboza, the issue was whether the Plan 
provisions complied with ERISA regulations.  See 
id. at 1077.  No similar issue exists in this case.  
In Barboza we deferred to the interpretation of the 
Secretary of Labor regarding the proper resolution 
of “conflicting interpretations” of an ERISA 
regulation.  Id. at 1079.  No interpretation of an 
ERISA regulation was involved in this case.  
Rather, the district court in this case was called 
upon to decide whether Bilyeu perfected her 
appeal by sending additional information to the 
Plan’s physician rather than challenging the 
denial of benefits by directing an appeal to Unum 
at the address provided. 

The majority concedes that the provisions of the 
denial letter sent to Bilyeu were susceptible to the 
reading argued by Unum as well as the reading 
urged by Bilyeu.  See Majority Opinion, p. 7255.  
That concession guts the majority’s analysis, 
because a decisionmaker’s choice between two 
viable interpretations of the facts cannot constitute 
abuse of discretion as a matter of law.  See 
Hinkson, 585 F.3d at 1260 (“Where there are two 
permissible views of the evidence, the factfinder’s 
choice between them cannot be clearly erroneous.”) 
(citation omitted).  The district court acted within 
its discretion when it concluded that Bilyeu failed 
to exhaust the administrative remedies available 
under the ERISA plan administered by Unum.  No 
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legal or factual basis exists for reversing the 
district court’s ruling.  Quite simply, as we stated 
in Diaz, “[b]y not submitting a written appeal to the 
Benefits Administrator, [Bilyeu] failed to comply 
with the Plan’s internal review procedures and 
hence did not exhaust the available administrative 
remedies. . . .”  Diaz, 50 F.3d at 1483 (emphasis 
added). 

I also part company with the majority in its 
analysis of the district court’s ruling on the merits 
of Unum’s counterclaim. 

Like the majority opinion, I start my analysis 
with the United States Supreme Court’s decision 
in Sereboff v. Mid Atlantic Medical Services, Inc., 
547 U.S. 356, 362-63 (2006).  In that case, the 
Supreme Court addressed the circumstances 
under which an ERISA fiduciary may sue an 
ERISA beneficiary for reimbursement when the 
beneficiary recovers from a third party.  See id. at 
359.  The Supreme Court relied on the equitable 
rule that an obligation to convey specific proceeds 
imposes a constructive trust on those proceeds.  
See id. at 362- 64. 

Applying the precepts of Sereboff to the facts of 
this case, I reach the same conclusion as the 
majority opinion regarding the existence of an 
equitable trust.  The ERISA Plan provided that 
Bilyeu could receive full long-term disability 
benefits premised upon her agreement to 
reimburse Unum for any overpayment due to 
receipt of benefits from any other sources.  Thus, 
any overpayment due to receipt of benefits from 
other sources would constitute the particular fund 
to which a constructive lien in favor of Unum 
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applied. 

Although all parties agree that Bilyeu was 
obligated to reimburse Unum, the majority 
opinion lets Bilyeu off the hook, accepting her 
argument that she has already spent the money 
paid to her by Unum and, therefore, those specific 
proceeds can never be recovered.  In doing so, the 
majority opinion creates an unwarranted circuit 
split and completely disregards the concept of 
fairness, the paramount principle of equity.  See 
Things Remembered, Inc. v. Petrarca, 516 U.S. 
124, 133 (1995). 

In Cusson v. Liberty Life Insurance Co. of 
Boston, 592 F.3d 215, 231-32 (1st Cir. 2010), the 
First Circuit considered a case also involving 
overpayment of long-term disability benefits due 
to the receipt of social security benefits by the 
claimant. 

The claimant argued that the ERISA fiduciary 
advanced a legal claim rather than an equitable 
claim, and therefore, the claim was barred.  See id. 
at 230.  The First Circuit rejected this argument, 
concluding that it was inconsistent with the 
Supreme Court’s reasoning in Sereboff.  See id. at 
231.  The First Circuit concluded that the rule of 
equity imposes a constructive trust on the 
proceeds as soon as they are acquired by the 
recipient of those proceeds.  See id.  The First 
Circuit reasoned that because the contract 
between the ERISA fiduciary and the ERISA 
beneficiary put the ERISA beneficiary on notice 
that reimbursement would be required if the 
ERISA beneficiary was overpaid, enforcement of 
the resulting constructive trust constituted 
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equitable relief.  See id.  Because the 
circumstances in Cusson are virtually identical to 
the facts in this case, there is no principled basis 
upon which Cusson can be distinguished. 

Similarly applying Sereboff, the Third Circuit in 
Funk v. Cigna Grp. Ins., 648 F.3d 182, 194 (3d Cir. 
2011) held that “there is no tracing requirement for 
an equitable lien by agreement.  Property to which 
the lien attached may be converted into other 
property without affecting the efficacy of the lien.”  
(citations and footnote reference omitted). 

In Gilchrest v. Unum Life Insurance Co. of 
America, 255 F. App’x 38 (6th Cir. 2007) 
(unpublished), the Sixth Circuit interpreted 
Sereboff in a similar fashion, ruling that the 
enforcement of a constructive trust does not 
require “strict tracing of funds.”  Id. at 45.  Rather, 
the ERISA fiduciary must merely identify a 
specific fund distinct from the general assets of the 
ERISA beneficiary for satisfaction of the ERISA 
fiduciary’s equitable claim.  This requirement was 
met by identifying the proceeds of recoveries from 
any third party.  See id.  This holding was 
reiterated in Longaberger Co. v. Kolt, 586 F.3d 
459, 466 (6th Cir. 2009), with the Sixth Circuit 
declaring in a published opinion that “an equitable 
lien by agreement does not require tracing or 
maintenance of a fund in order for equity to allow 
repayment,” and citing Gilchrest with approval. 

The Seventh Circuit reached the same result in 
Gutta v. Standard Select Trust Ins. Plans, 
530 F.3d 614 (7th Cir. 2008).  Applying Sereboff, 
the Seventh Circuit recognized a distinction 
between the “equitable lien by agreement” created 
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by the reimbursement provision in the ERISA 
plan document and “an equitable lien sought as a 
matter of restitution.”  Specifically, for the former, 
“strict tracing of the funds to be recovered was not 
required [under Sereboff]”.  Id. at 620 (quoting 
Sereboff, 126 S. Ct. at 1875).  This distinction is 
persuasive in view of the express agreement by 
the beneficiary to reimburse the ERISA plan for 
any overpayment, without any limitation 
regarding the funding source of the repayment. 

In Dillard’s Inc. v. Liberty Life Assurance Co., 456 
F.3d 894 (8th Cir. 2006), the Eighth Circuit 
followed the approach taken by the First, Sixth and 
Seventh Circuits.  The Eighth Circuit determined 
that the Supreme Court’s ruling in Sereboff 
precluded the argument that the ERISA fiduciary’s 
reimbursement claim sought legal damages.  See 
id. at 901.  The Eighth Circuit explained that 
enforcement of an equitable lien by agreement was 
an equitable remedy rather than a legal one.  See 
id. 

In an effort to distinguish the rulings of five of 
our sister circuit courts, the majority relies on an 
out-of-circuit district court decision, Epolito v. 
Prudential Ins. Co. of America, 737 F. Supp. 2d 
1364 (M.D. Fla. 2010).  See Majority Opinion, 
p. 7265.  The district court in Florida 
acknowledged the Supreme Court’s holding in 
Sereboff that “strict tracing rules do not apply to 
equitable liens by agreement. . . .”  Id. at 1380 
(quoting Sereboff, 547 U.S. at 364).  However, the 
district court stated that it would “not read 
Sereboff’s holding with respect to tracing as 
broadly” as the circuit courts.  Id.  I am not 
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persuaded by the reasoning of the Florida district 
court.  Indeed, it appears that the Eleventh Circuit 
does not agree with the reasoning in Epolito.  See 
Popowski v. Parrott, 461 F.3d 1367, 1374 n.8 (11th 
Cir. 2006) (“[W]e observe that the Supreme Court 
in Sereboff . . . clarified that the strict tracing 
requirements that apply to equitable liens . . . do 
not apply to equitable liens by agreement. . . .”) 
(citation and internal quotation marks omitted).  
The Florida district court acknowledged this 
language in the Eleventh Circuit’s decision, but 
dismissed it as dicta.  See Epolito, 737 F. Supp. 2d 
at 1381 n.8. 

The Florida district court also gave extremely 
short shrift to the Eleventh Circuit decision in 
Admin. Comm. for the Wal-Mart Stores, Inc. 
Assocs.’ Health & Welfare Plan v. Horton, 513 F.3d 
1223, 1227 & n.4 (11th Cir. 2008) (concluding that 
the ERISA Plan’s action to recover overpayment 
from a third-party was equitable in nature). 

The majority opinion seeks to bolster the district 
court’s ruling in Epolito by reference to Great-West 
Life & Annuity Ins. Co. v. Knudson, 534 U.S. 204 
(2002).  See Majority Opinion, pp. 7265-66.  
However, the First Circuit convincingly dis-
tinguished Knudson, noting that in Knudson, the 
funds in question were never actually in the 
possession of the ERISA beneficiaries.  See Cusson, 
592 F.3d at 230; see also Sereboff, 547 U.S. at 365-
66 (distinguishing Knudson).  The First Circuit 
persuasively explained that Sereboff is the 
governing precedent when the funds in question 
are controlled by the ERISA beneficiary.  See id. 

The majority’s reliance on general language in 
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Amschwand v. Spherion Corp., 505 F.3d 342, 346 
(5th Cir. 2007) regarding the general principles of 
equity does not in any way dilute the force of the 
five circuit courts that have interpreted Sereboff as 
not imposing a tracing requirement on funds being 
sought pursuant to an equitable agreement.  This 
tracing discussion from Sereboff was totally ignored 
by the Fifth Circuit. 

The main problem with the majority’s reliance on 
CIGNA Corp. v. Amara, 131 S. Ct. 1866 (2011), a 
recent case from the United States Supreme Court, 
is that the cited language is part of the preliminary 
discussion from the Court prior to its analysis of 
the actual issues presented.  See id. at 1879 
(“[T]raditionally speaking, relief that sought a lien 
or a constructive trust was legal relief, not 
equitable relief, unless the funds in question were 
particular funds or property in the defendant’s 
possession.”) (citation omitted) (emphasis in the 
original).  The Court then went on to discuss the 
imposition of an injunction against the ERISA Plan 
Administrator, with no mention of the tracing 
issue.  See id. at 1879-80. 

Another problem with the majority’s reliance on 
Amara is that the quoted language is entirely 
consistent with the analysis in Sereboff.  See 547 
U.S. at 364-65 (noting that the common law 
requirement of tracing property to “some particular 
funds or assets” applied to an equitable lien by 
restitution but not to an equitable lien by 
agreement) (citation omitted). 

The final problem with the majority’s reliance on 
Amara is that it never mentions, let alone purports 
to overrule, the analysis in Sereboff.  Indeed, 
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because Sereboff specifically addresses the issue 
presented to us, it is the more applicable Supreme 
Court precedent. 

The majority opinion also quotes at length from 
various treatises.  See Majority Opinion, 
pp. 7266-67.  However, it is well-established that 
treatises are a compilation of general principles of 
law, rather than concrete application of principles 
of law to a defined set of facts.  See Hart v. 
Massanari, 266 F.3d 1155, 1169-70, 1171-73 (9th 
Cir. 2001) (explaining that persuasive authority, 
including treatises, cannot overcome the force of 
Supreme Court precedent). 

I am also not persuaded by the majority’s 
citation to Bonneville Power Admin. v. Wash. Pub. 
Power Supply Sys., 956 F.2d 1497, 1507 (9th Cir. 
1992).  See Majority Opinion, p. 7268-69.  That 
case predates Sereboff by almost fifteen years and 
is inconsistent with the Supreme Court’s 
reasoning.  Rather than creating an indefensible 
circuit split, I would adhere to the reasoning of the 
Supreme Court in Sereboff as interpreted by our 
sister circuits, and conclude that strict tracing of 
the overpaid funds is not required to enforce an 
equitable lien by agreement.  If the ERISA 
fiduciary were seeking reimbursement in the 
absence of an agreement to reimburse any 
overpayment, I would agree with the majority 
opinion that application of the holding in Knudson 
would be appropriate.  However, where the ERISA 
beneficiary expressly agrees to reimburse the Plan 
for any benefit overpayment, as in this case, 
enforcement of the resulting equitable lien by 
agreement constitutes an equitable remedy rather 
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than a legal one, and Sereboff controls.  See 
Sereboff, 547 U.S. at 368 (recognizing the 
distinction between an equitable lien premised on 
restitution principles and an equitable lien 
premised on an agreement).  The district court’s 
decision in this case properly applied Sereboff and 
its judgment should be affirmed in its entirety. 
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APPENDIX B 

IN THE UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF ARIZONA 

_______________ 

No. CV-08-02071-PHX-SRB 
_______________ 

Leah A. Bilyeu, 

Plaintiff, 

vs. 

Morgan Stanley Long Term Disability Plan; 
Morgan Stanley Long Term Disability Plan 

Administrator, and First UNUM Life  
Insurance Co., 

Defendants, 

_______________ 

First UNUM Life Insurance Company, 

Counterclaimant, 

vs. 

Leah A. Bilyeu, 

Counterdefendant. 

_______________ 

ORDER 
_______________ 

The Court now considers Counterclaimant First 
UNUM Life Insurance Company’s Motion for 
Summary Judgment (“First UNUM’s Mot.”) (Doc. 
28) and Plaintiff Leah Bilyeu’s Cross-Motion for 
Summary Judgment (“Pl.’s Cross-Mot.”) (Doc. 30). 
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I. BACKGROUND 

The facts of this case were summarized in this 
Court’s Order of August 10, 2009, dismissing 
Plaintiff’s Complaint in its entirety for failure to 
exhaust administrative remedies, which is fully 
incorporated herein.  (See Doc. 21.) The pertinent 
details are outlined here.  Plaintiff Leah A. Bilyeu 
was employed by a division of Defendant Morgan 
Stanley, and she participated in its long-term 
disability plan (“the Plan”), which was funded by 
Counterclaimant First UNUM Life Insurance 
Company (“First UNUM”).  (Joint Statement of 
Facts (“SOF”) ¶¶ 1-2.) The Plan is governed by the 
Employee Retirement Income Security Act of 1974 
(“ERISA”), 29 U.S.C. §§ 1001, et seq. (Compl. ¶ 2.) 
The Plan states that participants who qualify for 
benefits shall receive a monthly benefit equal to 60 
percent of the person’s prior monthly earnings less 
“other income benefits.”  (SOF ¶ 4; see also id., 
Ex. A.) According to the Plan, “other income 
benefits” includes any Social Security benefits the 
claimant is eligible to receive. (Id. ¶ 5.) A claimant 
like Plaintiff has two options: (1) allow First 
UNUM to estimate the amount of Social Security 
benefits she might receive and deduct them from 
the monthly benefit paid under the Plan, or (2) 
elect to receive the full payment while awaiting a 
decision by the Social Security Administration, but 
sign an agreement promising to repay any 
overpayment that results from the payment of 
Social Security benefits. (Id. ¶¶ 6-7.) 

Plaintiff was approved for benefits under the Plan 
and received them from October 14, 2004, to 
November 14, 2004, and again from January 4, 
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2005, to December 27, 2006. (Id. ¶ 8.)  First UNUM 
paid Plaintiff $61,035.26 in total.  (Id. ¶ 9.) On 
March 7, 2005, First UNUM informed Plaintiff that 
the Plan required her to apply for Social Security 
benefits, which could then be deducted from the 
amounts she received from the Plan.  (Id. ¶ 10.) 
Presented with the two options outlined above, 
Plaintiff chose the second one, electing to receive 
full payment from First UNUM and promising to 
repay any overpayment that resulted.  (Id.  ¶¶ 10-
11.) Plaintiff signed a written agreement to this 
effect.  (Id. ¶ 12, Ex. B.) Plaintiff was approved for 
Social Security benefits on June 24, 2008, and she 
received a lump sum payment of $69,458.40, 
representing benefits retroactive to October 2004. 
(Id. ¶¶ 14, 16.) At the time she received the Social 
Security benefits, Plaintiff had spent at least a 
portion of the funds she received from the Plan. (Id. 
¶ 15.)  First UNUM calculated that Plaintiff had 
been overpaid by $36,597.82.  (Id. ¶¶ 17-18.)  
Plaintiff has not repaid any of this amount.  (Id. 
¶ 19.)  

II. LEGAL STANDARDS AND ANALYSIS 

The parties’ Cross-Motions turn on the resolution 
of one issue: whether First UNUM is entitled to be 
repaid any sum not directly traceable to benefits it 
paid Plaintiff.  In other words, because Plaintiff has 
spent at least some of the money she initially 
received, the Court must determine whether 
Plaintiff is required to repay First UNUM using 
funds other than those she was paid under the 
Plan. 

A. Summary Judgment Standard 

The standard for summary judgment is set forth 



44a 

  

in Rule 56(c) of the Federal Rules of Civil 
Procedure.  Under Rule 56, summary judgment is 
properly granted when: (1) no genuine issues of 
material fact remain; and (2) after viewing the 
evidence most favorably to the non-moving party, 
the movant is clearly entitled to prevail as a matter 
of law.  Fed. R. Civ. P. 56; Celotex Corp. v. Catrett, 
477 U.S. 317, 322-23 (1986); Eisenberg v. Ins. Co. of 
N. Am., 815 F.2d 1285, 1288-89 (9th Cir. 1987).  A 
fact is “material” when, under the governing 
substantive law, it could affect the outcome of the 
case.  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 
248 (1986).  A “genuine issue” of material fact 
arises if “the evidence is such that a reasonable 
jury could return a verdict for the nonmoving 
party.”  Id. 

In considering a motion for summary judgment, 
the court must regard as true the non-moving 
party’s evidence, if it is supported by affidavits or 
other evidentiary material.  Celotex, 477 U.S. at 
324; Eisenberg, 815 F.2d at 1289.  However, the 
non-moving party may not merely rest on its 
pleadings; it must produce some significant 
probative evidence tending to contradict the 
moving party’s allegations, thereby creating a 
material question of fact.  Anderson, 477 U.S. at 
256-57 (holding that the plaintiff must present 
affirmative evidence in order to defeat a properly 
supported motion for summary judgment); First 
Nat’l Bank of Ariz. v. Cities Serv. Co., 391 U.S. 253, 
289 (1968). 

B. Benefit Overpayment 

Section 502(a)(3) of ERISA authorizes “a 
participant, beneficiary, or fiduciary” to bring a 
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civil suit “to enjoin any act or practice which 
violates any provision of this subchapter or the 
terms of the plan or . . . to obtain other appropriate 
equitable relief (i) to redress such violations or (ii) 
to enforce any provisions of this subchapter or the 
terms of the plan.”  29 U.S.C. § 1132(a)(3).  First 
UNUM asserts that, as an ERISA plan fiduciary, it 
seeks to recover the amount it overpaid Plaintiff 
“pursuant to an equitable lien by agreement.”  
(First UNUM’s Mot. at 3.)  Plaintiff does not 
dispute that First UNUM “is entitled to restitution 
of the benefits it paid to Bilyeu,” but contends that 
“equitable restitution limits UNUM’s recovery to 
only those benefits it paid and which are still in 
Bilyeu’s possession.”  (Pl.’s Cross-Mot. at 2.) 
Plaintiff argues that, although First UNUM has 
not asserted an equitable lien against her Social 
Security benefits, those are, in fact, the only funds 
in her possession.  (Id. at 3.)  See 42 U.S.C. § 407(a) 
(“The right of any person to any future payment [of 
Social Security benefits] shall not be transferable 
or assignable, at law or in equity, and none of the 
moneys paid or payable or rights existing under 
this subchapter shall be subject to execution, levy, 
attachment, garnishment, or other legal process, or 
to the operation of any bankruptcy or insolvency 
law.”); Philpott v. Essex County Welfare Bd., 
409 U.S. 413, 415-17 (1973) (holding that Social 
Security benefits are exempt from the reach of any 
legal process and may not be levied or liened). 

First UNUM argues that this issue is controlled 
by the United States Supreme Court’s unanimous 
decision in Sereboff v. Mid Atlantic Medical 
Services, Inc., 547 U.S. 356 (2006).  In Sereboff, the 
Supreme Court held that strict tracing was not 
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required for an ERISA plan fiduciary to recover 
under § 502 for equitable relief.  Id. at 364-65.  Mid 
Atlantic Medical Services sought to recover funds 
expended on medical expenses stemming from a car 
accident after the plaintiffs received a settlement 
from a third-party tortfeasor.  Id. at 360.  The 
Supreme Court first observed that the 
circumstances underlying its previous holding in 
Great-West Life & Annuity Insurance Co. v. 
Knudson, 534 U.S. 204 (2002)–namely that the 
particular funds the insurer sought to recover were 
not in the individual’s possession, but rather were 
in a Special Needs Trust–were not present in 
Sereboff.  In Sereboff, the funds at stake had been 
set aside by Mr. and Mrs. Sereboff until such point 
as all appeals were completed in the lawsuit.  
547 U.S. at 362.  The funds at issue in the instant 
matter have not been similarly set aside. 

However, the Sereboff court also observed that 
the insurer could recover because the plan gave 
them the right to do so.  Id. at 364.  The Supreme 
Court held: 

[T]he “Acts of Third Parties” provision in the 
Sereboffs’ plan specifically identified a 
particular fund, distinct from the Sereboffs’ 
general assets–”[a]ll recoveries from a third 
party (whether by lawsuit, settlement, or 
otherwise)”–and a particular share of that 
fund to which Mid Atlantic was entitled-
”that portion of the total recovery which is 
due [Mid Atlantic] for benefits paid.” 

Id. (first alteration added).  Therefore, Mid Atlantic 
was entitled to rely on a “familiar rule of equity” 
and “‘follow’ a portion of the recovery ‘into the 
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[Sereboffs’] hands’ ‘as soon as [the settlement fund] 
was identified,’ and impose on that portion a 
constructive trust or equitable lien.”  Id. (quoting 
Barnes v. Alexander, 232 U.S. 117, 121, 123 (1914)).  
Likewise, the Plan in the present case provides 
that First UNUM may deduct from Plaintiff’s 
benefits “other income benefits” including Social 
Security benefits.  (SOF ¶¶ 4-6.) First UNUM’s 
claim here, then, involves an “equitable lien[] by 
agreement or assignment,” for which there is no 
strict tracing requirement under traditional 
principles of equity.  See Sereboff, 547 U.S. at 365.  
This is a “different species of relief” from an 
equitable lien sought as a matter of restitution.  Id. 
at 364-65.  Under Sereboff and pursuant to § 502 of 
ERISA, First UNUM is entitled to recover 
$36,597.82, the amount Plaintiff was overpaid 
before she was awarded Social Security benefits.  
Were the Court to conclude differently, “that would 
make § 502(a)(3)(B)(ii) an empty promise.”  Id. at 
363. 

Other courts have made similar findings.  See, 
e.g., Gilchrest v. UNUM Life Ins. Co. of Am., 
255 F. App’x 38, 44-46 (6th Cir. 2007) 
(unpublished) (applying Sereboff and concluding 
that insurance company was entitled to recover 
amount of benefits overpaid on account of plaintiff’s 
receipt of Social Security benefits using equitable 
lien by agreement); Dillard’s Inc. v. Liberty Life 
Assurance Co., 456 F.3d 894, 901 (8th Cir. 2006) 
(affirming summary judgment for plan seeking to 
recover overpayment of benefits resulting from the 
receipt of Social Security disability benefits because 
situation was analogous to Sereboff); Int’l Coal 
Group, Inc. v. Pennington, No. 5:07-CV-156-KSF, 
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2009 WL 321038, at *3-6 (E.D. Ky. Feb. 9, 2009) 
(granting summary judgment in favor of insurer 
and allowing recovery of overpayment due to award 
of Social Security benefits); GE Group Life 
Assurance Co. v. Turner, No. 3:05-342, 2009 
WL 150944, at *5-8 (W.D. Pa. Jan. 20, 2009) 
(same); Schultz v. Progressive Health, Life, & 
Disability Plan, 481 F. Supp. 2d 594, 595-96 (S.D. 
Miss. 2007) (denying claimant’s motion to dismiss 
insurer’s counterclaim to recover overpayment and 
rejecting argument that insurer could not recover if 
funds had been dissipated); see also Popowski v. 
Parrott, 461 F.3d 1367, 1374 & n.8 (11th Cir. 2006) 
(finding that insurer could recover portion of 
settlement amount under equitable lien by 
agreement even when funds had been commingled 
with plaintiff’s other assets); but see UNUM Life 
Ins. Co. of Am. v. Wolf, No. 07-cv-00071-REB-KLM, 
2008 WL 2185889, at *2- 6 (D. Colo. May 23, 2008) 
(concluding that insurer was not permitted to 
recover amount of overpayment resulting from 
award of Social Security benefits). 1   This Court 
follows the apparent majority of courts and 
concludes that an insurer may recover an 
overpayment by way of a claim under § 502 of 
ERISA. 

IT IS THEREFORE ORDERED granting 
Counterclaimant First UNUM Life Insurance 
Company’s Motion for Summary Judgment (Doc. 
28) and directing the Clerk to enter judgment in 
the amount of $36,597.82 in favor of First UNUM 
Life Insurance Company in this matter. 

                                                 
1 The Ninth Circuit Court of Appeals has not yet opined on 
this issue. 
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IT IS FURTHER ORDERED denying Plaintiff 
Leah Bilyeu’s Cross-Motion for Summary 
Judgment (Doc. 30). 

DATED this 8th day of April, 2010. 

 
 /s/  
 Susan R. Bolton 
 United States District Judge 
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APPENDIX C 

IN THE UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF ARIZONA 

_______________ 

No. CV-08-02071-PHX-SRB 
_______________ 

Leah A. Bilyeu, 

Plaintiff, 

vs. 

Morgan Stanley Long Term Disability Plan; 
Morgan Stanley Long Term Disability Plan 

Administrator, and First UNUM Life  
Insurance Co., 

Defendants, 

_______________ 

First UNUM Life Insurance Company, 

Counterclaimant, 

vs. 

Leah A. Bilyeu, 

Counterdefendant. 

_______________ 

ORDER 
_______________ 

The Court now considers Defendants’ Motion to 
Dismiss (Doc. 13). 

I. BACKGROUND 

Plaintiff Leah A. Bilyeu was employed by 
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Discover Financial Services (“Discover”) from 
June 29, 1987 through April 16, 2004.  (Compl. 
¶ 8.) Defendant Morgan Stanley Long-Term 
Disability Plan (“Plan”) provides benefits for long-
term disabilities to Discover employees.  (Compl. 
¶ 4.) The Plan is an employee welfare benefit plan 
governed by the Employee Retirement Income 
Security Act of 1974 (“ERISA”), 29 U.S.C. §§ 1001, 
et seq. (Compl. ¶ 2.) Defendant Morgan Stanley 
Long-Term Disability Plan Administrator (“Plan 
Administrator”) administers a long-term disability 
income replacement plan for Discover employees.  
(Compl. ¶ 5.) Defendant First UNUM Life 
Insurance Co. (“First UNUM”) is a Plan fiduciary, 
the Plan’s claim administrator, and the insurer and 
payor of Plan benefits.  (Compl. ¶¶ 6-7.) 

Plaintiff submitted a long-term disability claim to 
First UNUM alleging that she became disabled on 
April 16, 2004 based on diagnoses of Behcet’s 
disease, fatigue, and anxiety disorder.  (Compl. 
¶¶ 9-10; Mot. to Dismiss, Ex. A at 2.) On 
September 9, 2004, First UNUM completed a 
medical review and determined that symptoms of 
anxiety and depression were the primary factors 
keeping Plaintiff from returning to work.1  (Mot. to 

                                                 
1 The Court may consider First UNUM’s termination letter 
and Dr. Proefrock’s letter because the Complaint refers to 
these documents, they are central to Plaintiff’s claim, and no 
party questions the authenticity of the copies attached as 
Exhibits to the Motion to Dismiss. Marder v. Lopez, 450 F.3d 
445, 448 (9th Cir. 2006). “The court may treat such a 
document as ‘part of the complaint, and thus may assume 
that its contents are true for purposes of a motion to dismiss 
under Rule 12(b)(6).’”  Id. (quoting United States v. Ritchie, 
342 F.3d 903, 908 (9th Cir. 2003)). 
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Dismiss, Ex. A at 2.)  On September 23, 2004, 
Plaintiff was notified that the claim would be paid 
under a 24-month mental illness limitation.  (Mot. 
to Dismiss, Ex. A at 2.)  First UNUM approved 
Plaintiff’s claim effective October 14, 2004.  (Compl. 
¶ 11.) 

First UNUM terminated Plaintiff’s benefits on 
December 27, 2006.  (Compl. ¶ 21.) First UNUM 
terminated Plaintiff’s benefits under the Plan’s 
“Mental Illness Limitation,” which provides that 
“[b]enefits for disability due to mental illness will 
not exceed 24 months of monthly benefits 
payments . . . .”  (Compl. ¶ 19.)  Plaintiff alleges 
that the “substantial weight of the medical opinion 
contained in the claim file reasonably supports a 
finding that Plaintiff’s disability is not due to 
‘mental illness,’ rather, it is due to an autoimmune 
condition which was exacerbated by anxiety and 
mental/emotional stressors in Plaintiff’s life.”  
(Compl. ¶ 20.) 

On December 6, 2006, Plaintiff’s file was referred 
to a First UNUM medical consultant, Sharon 
Hogan, M.D., for review.  (Mot. to Dismiss, Ex. A at 
2.) Dr. Hogan wrote a letter dated December 6, 
2006 to Plaintiff’s physician, Kenneth Proefrock, 
M.D. (Mot. to Dismiss, Ex. B at 4-6.) Dr. Hogan’s 
letter purportedly summarized her telephone 
conversation with Dr. Proefrock that occurred the 
same day and asked Dr. Proefrock to confirm in 
writing that she had accurately summarized the 
conversation.  (Mot. to Dismiss, Ex. B at 4-5.) 
Dr. Hogan indicated that Dr. Proefrock could fax 
his response to 1-800-447-2498 or mail a response 
to the following address: 2211 Congress Street, 
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Portland, ME 04122.  (Mot. to Dismiss, Ex. B at 5.) 
Dr. Proefrock responded to Dr. Hogan’s letter on 
April 19, 2007.  (Mot. to Dismiss, Ex. B at 1-3.) 
Dr. Proefrock faxed his letter to the number 
indicated in Dr. Hogan’s letter.  (Mot. to Dismiss, 
Ex. B at 1, 5.) 

The letter informing Plaintiff of the termination 
of benefits is dated December 27, 2006, and notes 
that Dr. Proefrock had not yet responded to 
Dr. Hogan’s letter.  (Mot. to Dismiss, Ex. A at 2.)  
The termination letter informed Plaintiff that if she 
had additional information to support her request 
for benefits, it was to be sent to the address on the 
letterhead within 180 days of receipt of the letter.  
(Mot. to Dismiss, Ex. A at 3.)  The termination 
letter also informed Plaintiff that if she disagreed 
with the determination and wanted to appeal the 
claim decision, she must submit a written appeal 
within 180 days of receipt of the letter.  (Mot. to 
Dismiss, Ex. A at 3.)  The termination letter stated 
that the written appeal should be submitted to the 
following address: The Benefits Center Compliance 
Department, Appeals Unit, P.O. Box 9548, 
Portland, ME 04122-5058, Fax Number: 1-207-575-
2354.  (Mot. to Dismiss, Ex. A at 3.) 

Plaintiff brings suit pursuant to 29 U.S.C. 
§ 1132(a)(1)(B), seeking plan benefits and 
declaratory relief.  (Compl. at 5.)  Defendants argue 
that Plaintiff has failed to state a claim pursuant to 
Federal Rule of Civil Procedure 12(b)(6) because 
she has failed to exhaust administrative remedies. 

II. LEGAL STANDARDS AND ANALYSIS 

The Federal Rules of Civil Procedure require a 
“short and plain statement of the claim showing 
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that the pleader is entitled to relief.”  Fed. R. Civ. 
P. 8(a)(2); Gilligan v. Jamco Dev. Corp., 108 F.3d 
246, 248 (9th Cir. 1997).  Thus, dismissal for 
insufficiency of a complaint is proper if the 
complaint fails to state a claim on its face.  Lucas v. 
Bechtel Corp., 633 F.2d 757, 759 (9th Cir. 1980).  A 
Rule 12(b)(6) dismissal for failure to state a claim 
can be based on either: (1) the lack of a cognizable 
legal theory; or (2) insufficient facts to support a 
cognizable legal claim.  Balistreri v. Pacifica Police 
Dep’t, 901 F.2d 696, 699 (9th Cir. 1990); Robertson 
v. Dean Witter Reynolds, Inc., 749 F.2d 530, 534 
(9th Cir. 1984). 

In determining whether an asserted claim can be 
sustained, all allegations of material fact are taken 
as true and construed in the light most favorable to 
the non-moving party.  Clegg v. Cult Awareness 
Network, 18 F.3d 752, 754 (9th Cir. 1994).  As for 
the factual allegations, the Supreme Court has 
explained that they “must be enough to raise a 
right to relief above the speculative level.”  Bell Atl. 
Corp. v. Twombly, 550 U.S. 544, 555 (2007).  To 
survive a motion to dismiss, the complaint must 
include “enough facts to state a claim to relief that 
is plausible on its face.”  Id. at 570.  In ruling on a 
motion to dismiss, the issue is not whether the 
plaintiff will ultimately prevail, but whether the 
claimant is entitled to offer evidence to support the 
claims.  Gilligan, 108 F.3d at 249. 

Defendants argue that Plaintiff has failed to 
exhaust administrative remedies.  Generally, an 
ERISA claimant must avail himself or herself of a 
plan’s own internal review procedures before 
bringing suit in federal court.  Diaz v. United Agr. 
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Employee Welfare Benefit Plan & Trust, 50 F.3d 
1478, 1483 (9th Cir. 1995) (citing Amato v. 
Bernard, 618 F.2d 559, 566-68 (9th Cir. 1980)).  
Plaintiff brings suit pursuant to section 502 of 
ERISA, which entitles a beneficiary of an ERISA-
regulated plan to bring a civil action “to recover 
benefits due to him under the terms of his plan, to 
enforce his rights under the terms of the plan, or to 
clarify his rights to future benefits under the terms 
of the plan.”  29 U.S.C. § 1132(a)(1)(B).  “Before 
invoking this private right of action, however, an 
ERISA plaintiff whose claim is governed by the 
contractual terms of the benefits plan, rather than 
by the statutory provisions of ERISA itself, must 
first exhaust the administrative dispute-resolution 
mechanisms of the benefit plan’s claims procedure.”  
Chappel v. Lab. Corp. of Am., 232 F.3d 719, 724 
(9th Cir. 2000) (citing Graphic Commc’ns Union v. 
GCIU-Employer Retirement Benefit Plan, 917 F.2d 
1184, 1187-88 (9th Cir. 1990)). 

Plaintiff alleges that her disability is not due to a 
mental illness and that her benefits are not limited 
by the Plan’s 24-month mental illness limitation.  
(Compl. ¶¶ 19-20.)  Because Plaintiff’s claim that 
she is entitled to benefits is governed by the 
contractual terms of the benefits plan, she must 
first exhaust the administrative dispute-resolution 
mechanisms of the Plan’s claims procedure.  The 
Plan required that Plaintiff appeal the decision to 
terminate benefits by submitting a written appeal 
to the address indicated within 180 days of receipt 
of the termination letter.  (Mot. to Dismiss, Ex. A at 
3.) Defendants argue that because Plaintiff did not 
file a written appeal, she has failed to exhaust 
administrative remedies and may not bring suit in 



56a 

  

this Court. 

Plaintiff argues that Dr. Proefrock’s letter dated 
Apri 19, 2007 constitutes a written appeal 
disputing the medical conclusions asserted by First 
UNUM in support of the termination decision.  
(Compl. ¶ 23.)  Dr. Proefrock’s letter explains that 
it is “written in response to a letter written by 
Dr. Hogan dated 12/6/06.”  (Mot. to Dismiss, Ex. B 
at 2.) Dr. Proefrock disagreed that Dr. Hogan’s 
letter represented an accurate and true summation 
of their conversation on December 6, 2006 because 
it included information in bullet points, concerning 
Plaintiff’s daily activities, that was not addressed 
in the conversation.  (Mot. to Dismiss, Ex. B at 2.)  
Dr. Proefrock indicated that these bullet points, 
which discussed Plaintiff’s exercise, jury service, 
and professional activities, misrepresented 
Plaintiff’s situation and that Plaintiff was “being 
unduly punished for trying to maintain some 
semblance of a normal life.”  (Mot. to Dismiss, 
Ex. B at 2.) Dr. Proefrock discussed the fact that 
Plaintiff’s lawsuit against her former employer 
“was a major contributor in the decline of her 
mental health, precipitating the anxiety and 
depression. . . .  The harassment that she received 
was a direct contributor to her decline and she 
continues to suffer mental and emotional anguish 
due to the way that she was treated by her 
employer and how she has perceived herself to be 
treated by your company.”  (Mot. to Dismiss, Ex. B 
at 2-3.) 

Dr. Proefrock’s letter does not reference the 
termination letter or discuss the termination of 
Plaintiff’s benefits.  The letter does not dispute the 
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basis for the application of the 24-month mental 
illness limitation, does not state that it is an appeal 
of the termination decision, and does not indicate 
that Plaintiff wished to appeal the termination 
decision.  See Pengilly v. Guardian Life Ins. Co. of 
Am., 81 F. Supp. 2d 1010, 1024-25 (N.D. Cal. 2000) 
(holding that because claimant’s letter did not 
request an appeal of plan’s characterization of 
claimant’s condition as a mental one, it was 
insufficient to exhaust administrative remedies).  
Furthermore, Dr. Proefrock’s letter was sent to 
Dr. Hogan at the fax number referenced in her 
letter; it was not addressed to the Appeals Unit or 
sent to the address provided in the termination 
letter.  Dr. Proefrock’s letter did not comply with 
the Plan’s appeal procedure and did not request 
administrative review.  Therefore, it does not 
constitute a written appeal sufficient to exhaust the 
administrative dispute-resolution mechanisms of 
the Plan’s claims procedure. 

Plaintiff argues that First UNUM ignored 
Dr. Proefrock’s letter, which constituted “additional 
information” supporting her claim.  (Resp. to Mot. 
to Dismiss at 3-6.)  However, the issue is whether 
Plaintiff exhausted the Plan’s administrative 
review procedures.  The termination letter 
indicated that any additional information must be 
provided within 180 days of receipt of the letter.  
(Mot. to Dismiss, Ex. A at 3.)  It also indicated that 
if Plaintiff wanted to appeal the claims decision, 
she was required to do so in writing within 180 
days.  (Mot. to Dismiss, Ex. A at 3.)  The 
submission of additional information in support of 
the claim does not excuse Plaintiff’s failure to 
submit a written appeal in compliance with the 
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Plan’s appeal procedure.  Plaintiff also argues that 
First UNUM’s termination letter did not provide a 
description of any additional materials that 
Plaintiff was required to provide in order to support 
her claim and an explanation of why such material 
was necessary.  (Resp. to Mot. to Dismiss at 6-8.)  
However, in this situation additional materials 
were not required to perfect the claim.  The 
termination letter indicated that if Plaintiff wanted 
to appeal the claim decision, she was required to 
submit a written appeal.  Dr. Proefrock’s letter did 
not constitute a written appeal of the Plan’s 
decision to characterize Plaintiff’s disability as a 
mental illness and to terminate benefits on that 
basis.  The Court concludes that Plaintiff failed to 
exhaust administrative remedies. 

IT IS ORDERED granting Defendants’ Motion 
to Dismiss (Doc. 13).  Plaintiff’s claims are 
dismissed with prejudice. 

DATED this 10th day of August, 2009. 

 

 
 /s/  
 Susan R. Bolton 
 United States District Judge 
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APPENDIX D 
 

UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 

_______________ 

No. 10-16070  
D.C. No. 2:08-cv-02071-SRB 

_______________ 

LEAH A. BILYEU, 

Plaintiff-counter-defendant- 
Appellant, 

v. 

MORGAN STANLEY LONG TERM DISABILITY PLAN; 
MORGAN STANLEY LONG TERM DISABILITY PLAN 

ADMINISTRATOR, 

Defendants-Appellees, 

FIRST UNUM LIFE INSURANCE COMPANY 

Defendant-counter-claimant- 
Appellee. 

_______________ 

ORDER 
_______________ 

Before: FISHER and RAWLINSON, Circuit 
Judges, and WRIGHT, District Judge.* 

The motion by Standard Insurance Company, 
Sun Life Assurance Company of Canada and 
Metropolitan Life Insurance Company for leave to 
                                                 
* The Honorable Otis D. Wright, II, United States District 
Judge for the Central District of California, sitting by 
designation. 
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file brief of amicus curiae in support of rehearing 
en banc, filed August 20, 2012, is GRANTED.  

Judge Fisher has voted to deny the petition for 
rehearing en banc and Judge Wright so 
recommends.  Judge Rawlinson has voted to grant 
the petition. 

The full court has been advised of the petition for 
rehearing en banc and no judge has requested a 
vote on whether to rehear the matter en banc.  Fed. 
R. App. P. 35.  

The petition for rehearing en banc, filed August 8, 
2012, is DENIED. 


