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i 

QUESTION PRESENTED 
 

May a plaintiff maintain a cause of action for 
employment discrimination under 42 U.S.C.A. 
§ 1983,  when she would be barred from maintaining 
an action based on the same facts under Title VII of 
the Civil Rights Act of 1964, as amended by the 
Equal Employment Opportunity Act of 1972? 



 
 

ii

PARTIES TO THE PROCEEDING 
 

The plaintiff (respondent) is Crystal Henley.  The 
defendants (petitioners) are the Kansas City 
Missouri Board of Police Commissioners; five 
members of that Board:  Patrick McInerney, Alvin 
Brooks, Lisa Pelofsky, Angela Wasson–Hunt, Mark 
Funkhouser; and six members of the Kansas City 
Police Department: Officers Michael Throckmorton, 
Dwight Parker, “John Doe,” and “John Connor,” 
Chief James Corwin, and Sgt. Bill Brown. 
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OPINION BELOW 
 

The opinion of the United States Court of Appeals 
for the Eighth Circuit, which was published (686 F. 
3d 634), was issued on July 26, 2012, and is found in 
the Appendix at A1.  The opinion of the U.S. District 
Court for the Western District of Missouri was 
unpublished and is found in the Appendix at A24. 
 

JURISDICTION 
 

The jurisdiction of this Court is invoked under 28 
U.S.C.A. § 1254(1). 
 
 

CONSTITUTIONAL AND STATUTORY 
PROVISIONS INVOLVED 

 
U.S. Constitution, amend. XIV, § 1, cl. 4: 
 

That no state shall “deny to any  
person within its jurisdiction the equal 
protection of the laws.” 

 
42 U.S.C.A § 1983: 
 

Every person who, under color of … any 
State … subjects, or causes to be 
subjected, any citizen of the United 
States … to the deprivation of any 
rights, privileges, or immunities secured 
by the Constitution and laws, shall be 
liable to the party injured in an action 
at law.  
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42 U.S.C.A. § 2000e-2(a) (“Title VII”): 
 

It shall be an unlawful employment 
practice for an employer–(1) to fail or 
refuse to hire or to discharge any 
individual, or otherwise to discriminate 
against any individual with respect to 
his compensation, terms, conditions, or 
privileges of employment, because of 
such individual’s … sex; or (2) to limit, 
segregate, or classify his employees or 
applicants for employment in any way 
which would deprive or tend to  
deprive any individual of employment 
opportunities or otherwise adversely 
affect his status as an employee, 
because of such individual’s … sex. 

 
42 U.S.C.A. § 2000e-5(e)(1): 
 

A charge under this section shall be 
filed within one hundred and eighty 
days after the alleged unlawful 
employment practice occurred. 
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STATEMENT OF THE CASE 
 

Crystal Henley (Henley) claims that her 
employers at the Kansas City Police Department 
discriminated against her on the basis of her sex and 
that, for the same reason, they created a hostile work 
environment.  Henley did not file a charge with the 
Equal Employment Opportunity Commission.  She 
would therefore be barred from recovering under 
Title VII.1 
 

Henley nonetheless filed a complaint in the  
U. S. District Court for the Western District of 
Missouri, seeking relief under 42 U.S.C.A. § 1983.2  
The defendants (petitioners) moved to dismiss under 
Rule 12(b)(6), arguing that, because Henley was 
procedurally barred under Title VII, she could not 
maintain an employment discrimination claim under 
§ 1983. 
 

The District Court granted the defendants’ 
motion and dismissed the petition.  Appendix A24.  
The Eighth Circuit reversed.  Id.  A1. 

 
REASONS FOR GRANTING THE PETITION 

 
Congress has over the years created two means of 

addressing employment discrimination.  One is Title 
VII, which relates directly to employment and 
applies to all employers–including the United States 
                                                 

1  See 42 U.S.C.A. § 2000e-5(e) & (f)(1). 
 
2  In addition to gender-based claims, Henley asserted 

claims under § 1983 for excessive force, alleging that her 
trainers at the police department assaulted her during 
training exercises.  This petition does not relate to those 
claims. 
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and state and local governments.  Long before  
the adoption of Title VII–and certainly before the 
version enacted by the 1972 amendments, the 
version at issue here–Congress (and the people) 
broadly addressed discrimination in the Fourteenth 
Amendment.  Prior to 1972, violations of the 
Fourteenth Amendment’s guarantee against public 
employment discrimination were remediable through 
§ 1983, which applies only to state and local 
governments.  This case addresses the relationship 
between Title VII and § 1983 since 1972, when Title 
VII was extended to government employment. 
 

The procedural requirements of Title VII, 
including timely complaints and exhaustion of 
administrative remedies, apply to all gender-based 
employment discrimination claims against the 
government.  That was confirmed by this Court in 
Brown v. General Services Administration, 425 U.S. 
820, 828-33 (1976), where the Court held that Title 
VII’s procedural requirements are mandatory with 
respect to all employment discrimination claims 
brought against the federal government.  That leaves 
the question presented here, one answered directly 
for federal employment in Brown:  Are state and 
local government employers and employees3 treated 
differently from all other employers and employees?  
Or, phrased differently, did Congress intend that 
federal employers, but not non-federal governmental 
employers, be entitled to insist on compliance with 
the remedial scheme of Title VII? 
 
                                                 

3  We use the term “employee[s]” to refer to applicants, 
current employees, and former employees. 
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The question is far from trivial.  As noted below, 
if the Eighth Circuit is right, 20 million state and 
local government employees4 and those who seek 
such employment can entirely bypass Title VII 
procedures.  That position is consistent with the 
other circuit court decisions on point.  But neither 
the Eighth nor any other circuit has provided a 
persuasive rationale for the conclusion that 
Congress, when it amended Title VII in 1972, 
intended to treat state and local governments 
differently from federal employees. 
 
I. The Eighth Circuit carves out 

state and local employment from 
the otherwise universal rule that 
Title VII is the exclusive federal 
means to redress employment 
discrimination based on gender. 
 

The question answered by the Eighth Circuit and 
now posed to this Court is whether state and local 
government employees are given not one but two 
means under federal law to assert employment 
discrimination claims:  one under § 1983, with no 
prerequisites; and one under Title VII, with specific 
procedural requirements. 
 

Among other things, Title VII requires a plaintiff 
to (1) exhaust any administrative remedies she may 
have under state law, 42 U.S.C.A. § 2000e-5(c); 
(2) file a charge with the EEOC within 180 of the 
discriminatory act, § 2000e-5(e)(1); and (3) file a 
                                                 

4  See United States Census (2010), Table 
461:  Government Employment and Payrolls, 
http://www.census.gov/compendia/statab/2012/tables/12s0
461.pdf (last viewed on October 22, 2012). 
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complaint within 90 days of having received a right 
sue letter from the EEOC, § 2000e-5(f)(1).  Moreover, 
the EEOC is given significant authority and 
responsibility in administering all employment 
discrimination claims.  See generally, 42 U.S.C.A. 
§ 2000e.  If the Eighth Circuit is right, state and 
local governments are the only employers in the 
country that do not have some form of administrative 
prerequisite to filing a gender-based employment 
discrimination claim in court. 
 

This Court held in Brown, 425 U.S. at 828-33, 
that Title VII is the exclusive means by which the 
federal government can be found liable for any 
employment discrimination. And private employers 
are obviously not subject to § 1983 claims of 
discrimination (because they are not state actors).5  
Harvey v. Harvey, 949 F.2d 1127, 1130 (11th Cir. 
1992) (“A successful section 1983 action requires a 
showing that the conduct complained of (1) was 
committed by a person acting under color of state  
law ... .”).  And by the authority of this Court’s 
holding in Great American Federal Savings and Loan 
Association v. Novotny, 442 U.S. 366 (1979), private 
employers cannot be found liable for conspiracy to 
commit employment discrimination because Title VII 
preempts § 1985(3).6 
                                                 

5  Private employers are subject to suit under 42 
U.S.C.A. § 1981, another of the civil rights laws, but 
§ 1981 suits apply only to race.  Johnson v. Railway 
Express Agency, Inc., 421 U.S. 454, 459-60 (1975). 

 
6  State laws also guard against gender discrimination, 

but, in every jurisdiction, there is some form of 
administrative protection available to the employer.  See 
National Conf. of State Legis., “State Laws on 
Employment-related Discrimination (October 2012), 
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Accordingly, the federal government cannot be 

held liable for any discrimination unless the 
claimant complies with Title VII’s administrative 
scheme.  Private employers cannot be held liable for 
any nonracial discrimination unless the claimant 
complies with either Title VII’s administrative 
scheme or the applicable state law administrative 
scheme.  But under the Eighth Circuit’s theory, state 
and local government employers can be held liable 
for discrimination not just under Title VII but also 
under the broad framework of § 1983 as well as 
under any applicable state law administrative 
scheme. 
 

Thus, according to the Eighth Circuit, Title VII’s 
detailed administrative requirements and any 
                                                                                                    
http://www.ncsl.org/documents/employ/DiscriminationCha
rt-III.pdf (last viewed on October 22, 2012). 

 
That chart does not list an administrative 

requirement for Delaware, but such a requirement exists.  
DEL. CODE ANN. TIT. 19, § 712(c).  The chart also states 
that Arkansas does not require a charge to be filed with 
the EEOC, which is true, but Arkansas does require the 
complaint to have been filed within the later of 90 days 
after a right to sue letter has been received or one year.  
ARK. CODE ANN. § 16-123-107(c)(3).  The chart also notes 
that the Mississippi statute does not contain an 
administrative requirement, but it appears that no 
recovery may be had under Mississippi’s statute outside 
the general administrative process applicable to state 
employees.  See Mississippi Forestry Com’n v. Piazza, 513 
So.2d 1242, 1249 (Miss. 1987).  The chart does not list an 
administrative requirement for Alabama, but Alabama’s 
statute does not apply to discrimination based on race or 
sex.  ALA. CODE § 21-7-8. 
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corresponding state law requirements may be 
ignored by all 20 million state and local government 
employees.  And according to the Eighth Circuit, 
employees can deprive the EEOC of involvement in a 
significant part of the national economy.  In terms of 
numbers, excluding state and local government 
employees from Title VII is more dramatic than 
saying that Title VII does not apply in the State of 
New York, which has approximately 20 million 
residents.7 

 
II. There remains some disagreement 

or confusion among courts and 
commentators as to the exclusivity 
of Title VII as the remedial scheme 
for state and local government 
employment. 
 

As recently as last year, the Eighth Circuit 
suggested that completing administrative 
prerequisites was a requirement for gender-based 
discrimination claims against state and local 
governments.  The court stated, “the court [below] 
did not discuss exhaustion in the context of  
Tyler’s § 1983 claim, perhaps not realizing 
exhaustion applies equally to discrimination claims 
brought under § 1983.”  Tyler v. University of 
Arkansas Bd. of Trustees, 628 F.3d 980, 989-90 (8th 
Cir. 2011) (emphasis added).  The implication from 
that language is that Title VII’s procedural 
mechanism–the procedure to be “exhausted”–applies 
to employment discrimination in the public sphere.  
But here, just months later, the Eighth Circuit 
contradicted that proposition.  The Court excused the 
                                                 

7  United States Census (2010), 
http://quickfacts.census.gov/qfd/states/36000.html. 
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exhaustion requirements that apply under Title VII, 
holding instead that one challenging a state or local 
government employment decision or practice “may 
bring suit under section 1983 alone, without having 
to plead concurrently a violation of Title VII and 
comply with the Act’s procedural requirements.”  
App. A17. 
 

The Fifth Circuit made a similar move.  In Rivera 
v. City of Wichita Falls, the court insisted that a 
§ 1983 claim be based on facts that fall outside the 
ambit of Title VII:  “The plaintiffs also alleged 
violations of [section 1981 and 1983]. Consideration 
of these alternative remedies for employment 
discrimination is necessary only if their violation can 
be made out on grounds different from those 
available under Title VII.”  665 F.2d 531, 534 n.4 
(5th Cir. 1982).  Later, in Wilson v. University of 
Texas Health Center, the same court held that “Title 
VII does not preempt a collateral section 1983 action 
based on the same incident.”  973 F.2d 1263, 1268 
(5th Cir. 1992). 
 

Five years after declaring the issue to be 
unsettled, the Second Circuit suggested a consensus 
(prematurely, given the Eighth Circuit’s statement in 
Tyler) that Title VII’s procedural requirements could 
be ignored by state employees.  Compare Carrero v. 
New York City Housing Authority, 890 F.2d 569, 575 
(2d Cir. 1989) (“Whether Title VII provides the 
exclusive remedy for employment discrimination 
against state and local government employees, 
barring concurrent claims under § 1983, is an 
unsettled question.”); with Annis v. County of 
Westchester, N.Y., 36 F.3d 251, 254 (2d Cir. 1994) 
(“[E]very circuit that has considered this issue has 
held that Title VII is not the exclusive remedy for 
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discrimination claims against state or local 
government employers, where those claims derive 
from violation of Constitutional Rights.”). 
 

District courts have resisted taking that course–
perhaps because they recognize the value of the 
procedural approach enacted in Title VII.  The U.S. 
District Court for the District of Maryland thus held 
that “Congress could not have intended to permit a 
plaintiff to bypass and in effect defeat the Title VII 
statutory scheme by filing suit under § 1983.”  Frye v. 
Grandy, 625 F.Supp. 1573, 1575 (D. Md. 1986).  But 
the Fourth Circuit concluded that Congress had that 
intent.  Keller v. Prince George’s County, 827 F.2d 
952, 962 (4th Cir. 1987) (“Congress was aware of the 
remedies for state employees such as § 1983 which 
preexisted Title VII, and it decided that those 
remedies should remain available.”). 
 

Likewise, the Eastern District of Wisconsin held 
that “a reasonably elaborate, structurally-integrated 
system for remedying wrongs in the public domain, 
such as that established by Title VII … should 
provide the exclusive means of enforcement of those 
rights.”  Torres v. Wisconsin Dept. of Health & Social 
Services, 592 F.Supp. 922, 929-30 (E.D. Wis. 1984).  
But the Seventh Circuit concluded that Congress 
allowed state and local government employees to 
“escape” the requirements of Title VII.  Trigg v. Fort 
Wayne Community Schools, 766 F.2d 299, 302 (7th 
Cir. 1985) (“A plaintiff may sue her state government 
employer for violations of the Fourteenth 
Amendment through § 1983 and escape Title VII’s 
comprehensive remedial scheme, even if the same 
facts would suggest a violation of Title VII.”). 
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And the District of Utah held that “Title VII 
constitutes the sole remedy [when the facts alleged 
under a 1983 claim are the same as those that would 
justify a Title VII claim], joining a minority of courts 
whose views appear closely to parallel Congress’ 
intent to enacting Title VII.”).  Sauers v. Salt Lake 
County, 722 F.Supp. 676, 682 (D. Utah 1989).  But 
the Tenth Circuit, too, overruled that position.  See 
Notari v. Denver Water Dept., 971 F.2d 585, 587 
(10th Cir. 1992). 
 

In the First Circuit, the District of Puerto Rico 
held: 
 

Following the reasoning of Novotny 
and Brown, and given the remedial 
parity of Title VII and section 1981 
after the Civil Rights Act of 1991, we 
find that the amended statutory 
structure indicates an intent on the 
part of Congress to make Title VII 
whole to the exclusion of section 1983. 

 
Marrero-Rivera v. Dept. of Justice of Com. of Puerto 
Rico, 800 F.Supp. 1024, 1032 (D. P.R. 1992); but see 
Ribot Espada v. Woodroffe, 896 F.Supp. 69, 70-71 (D. 
P.R. 1995) (reaching the opposite conclusion).  The 
Court of Appeals for the First Circuit does not 
appear to have addressed the issue directly, though 
other district courts within the circuit have disagreed 
with the District of Puerto Rico.  Tang v. State of 
R.I., Dept. of Elderly Affairs, 904 F.Supp. 55, 59 (D. 
R.I. 1995) (“[T]his Court recognizes that § 1983 
claims are not preempted by Title VII claims based 
on the same conduct.”). 
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Perhaps because most circuits have not addressed 
the question, and because of the reluctance of district 
court judges to take up under § 1983 questions that 
they would expect to receive only under Title VII, 
treatises demonstrate uncertainty as to the rule. 
 

For example, an entry in American 
Jurisprudence, 2nd, declares that Title VII is an 
alternative, not an exclusive remedy: 
 

An employee may bring a suit against 
a state official under 42 U.S.C.A. § 1983 
for gender discrimination, even if Title 
VII also provided a remedy.  Thus, state 
and local government employees do  
not have to exhaust administrative 
remedies before bringing suit under 
§ 1983 and § 1985(3), because Title VII 
is not the exclusive remedy for these 
employees. 
 

45C AM. JUR. 2D Job Discrimination § 2033 (2012).  
But later, the same entry contradicts that 
proposition by teaching that “suits under § 1983 . . . 
cannot be based on the same factual grounds that 
constitute a violation of Title VII, because to do so 
would circumvent Title VII’s comprehensive 
administrative remedial scheme.”  Id.; see also John 
B. Spitzer, Annotation, Action under Title VII of 1964 
Civil Rights Act (42 U.S.C.A. § 2000e, et seq.) as 
precluding action under 42 U.S.C.A. § 1983 for 
employment discrimination by state or local 
government, 78 A.L.R. Fed. 492 (1986) (“[S]ome 
courts have held that in order to avoid preclusion of a 
§ 1983 suit by one brought under Title VII, the two 
suits must be factually distinct; courts so holding 
have generally ruled that the mere allegation of a 
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legal basis other than Title VII for the § 1983 claim 
is insufficient to avoid preclusion by Title VII.”). 
 

While noting that the majority view is that a 
state employee may ignore Title VII’s procedures and 
bring her employment discrimination claim under 
§ 1983, the Manual on Employment Discrimination 
reflects the differences of opinion among the courts: 
 

The Circuit Courts of Appeals have 
been in dispute over whether Title 
VII preempts other remedies for 
employment discrimination . . . . 
 
Some courts have stated that § 1983 
does not create a right of action 
separate from Title VII and, as a  
result, such claims are preempted  
by Title VII’s comprehensive 
antidiscrimination scheme . . . . 
 
Courts differ on whether the Title VII 
amendments under Civil Rights Act of 
1991 (CRA91) affect employees’ right-to-
sue under § 1983 for discrimination. 
 

1 MANUAL ON EMPLOYMENT DISCRIMINATION § 1:113 
Title VII remedy for employment discrimination–
Nonfederal employees (2012). 
 

The commentators’ uncertainty or ambiguity may 
be the result of the effort of district courts to apply 
Title VII and the circuit courts’ contrary 
determination to let plaintiffs proceed without 
following Title VII at all.  But it may also be because 
of the difficulty that commentators, like the district 
courts, have in reconciling the circuit holdings with 
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this Court’s own precedents. 
 

III. The Equal Employment Oppor-
tunity Act of 1972 was meant 
to preempt federal discrimination 
actions with respect to govern-
mental employers. 
 

This Court took up the impact of the Equal 
Employment Opportunity Act of 1972, which 
amended Title VII to include government employers, 
in Brown.  There, the Court held that the 1972 
amendments to Title VII were meant to be 
preemptive:  The “unambiguous congressional 
perception seems to indicate that the congressional 
intent in 1972 was to create an exclusive, pre-
emptive administrative and judicial scheme for the 
redress of federal employment discrimination.”  425 
U.S. at 829-30. 
 

In Brown, the Court addressed only whether  
the 1972 amendment to Title VII preempted 
employment discrimination claims against the 
federal government.  But the same 1972 amendment 
extended Title VII’s protection to both federal and 
state employees.  Day v. Wayne County Bd. of 
Auditors, 749 F.2d 1199, 1203 (6th Cir. 1984)  
(“[T]he 1972 amendment to Title VII . . . forbade 
discrimination in employment by the federal 
government as well as by state and local 
employers.”). 
 

Not surprisingly, many of the district courts that 
have taken up the question posed here have carried 
Brown into the state and local realm, rather than 
drawing the line around federal employment that the 
Eighth and other circuits have found. 
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Those circuits have held, in essence, that 

although this Court was right in holding that, in  
the 1972 amendments to Title VII, Congress 
intended to preempt employment discrimination 
claims brought by federal employees, Congress did 
not intend to preempt employment discrimination 
claims brought by state or municipal employees.  
Neither the Eighth nor other circuits have provided a 
persuasive rationale for that logically inconsistent 
conclusion.  Indeed, if members of Congress did 
intend to favor the federal government over state 
and local governments, they would have had a hard 
time explaining that intention to the mayors, school 
superintendents, and governors who are among their 
most notable constituents. 
 

It is true that the original enactment of Title VII 
contains legislative history suggesting that Title VII 
does not preempt other rights.  Brown, 425 U.S. at 
835-37 (Stevens, J., dissenting).  Indeed, the 
legislative history of Title VII’s original enactment 
once led the Court to conclude that Title VII did not 
preempt a plaintiff’s rights to recover for 
employment discrimination under other statues.  See 
Alexander v. Gardner-Denver Co., 415 U.S. 36, 48 
(1974) (“[T]he legislative history of Title VII 
manifests a congressional intent to allow an 
individual to pursue independently his rights under 
both Title VII and other applicable state and federal 
statutes.”).  But as to government employers, that 
history does not apply. 
 

In Alexander, the Court held that submitting a 
discrimination claim to arbitration (presumably 
governed by state contract law) did not foreclose the 
employee’s rights under Title VII.  Id. At 48-50.  
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Similarly, in Johnson v. Railway Express Agency, 
Inc., the Court (relying on Title VII’s legislative 
history) held that Title VII and § 1981 were not 
mutually exclusive with respect to employees of 
private employers.  421 U.S. 454, 459-60 (1974).  But 
again, those holdings applied to the original 
enactment of Title VII, which had nothing to do with 
discrimination claims made by state, local, or federal 
employees.  Day, 749 F. 2d at 1203  (noting that, 
before the 1972 amendment, Title VII applied only to 
private employers). The question here, of course, 
arises because of the 1972 change to Title VII. 
 

And, as noted, in Brown this Court specifically 
held that, unlike the original enactment of Title VII, 
the 1972 amendments were meant to be preemptive.  
425 U.S. at 829-30.  Indeed, it would be difficult to 
square Brown with Johnson absent the difference in 
preemptive intention in the Civil Rights Act of 1964 
and in the Equal Employment Opportunity Act of 
1972.  Both Brown and Johnson concerned § 1981, 
which, before the enactment of Title VII, applied to 
private employers and the federal government alike.  
Johnson, 421 U.S. at 459-60. 
 

In Johnson, the Court reflected on the prior 
version and vision of Title VII.  The Civil Rights Act 
of 1964 made Title VII applicable to private 
employers, but, in 1964, Congress had no intention to 
preempt any other law, which was made clear in the 
legislative history.  Id. at 459 (“‘(T)he legislative 
history of Title VII manifests a congressional intent 
to allow an individual to pursue independently his 
rights under both Title VII and other applicable state 
and federal statutes.’” (quoting Alexander, 415 U.S. 
at 48)). 
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But in Brown, the Court held that, in 1972, 
Congress manifest a contrary intention–that it did 
intend Title VII to preempt discrimination claims 
with respect to the entities to which Congress was 
extending Title VII.  425 U.S. at 829-30 (holding that 
the “unambiguous congressional perception seems to 
indicate that the congressional intent in 1972 was to 
create an exclusive, pre-emptive administrative and 
judicial scheme for the redress of federal employment 
discrimination.”). 
 

In Brown, the Court went on to hold that, in 
addition to the Equal Employment Opportunity Act’s 
legislative history, the comprehensive nature  
of Title VII’s administrative scheme indicated 
Congress’s intention to preempt § 1981 claims based 
on alleged employment discrimination by the 
government: 
 

The balance, completeness, and 
structural integrity of [the section of 
Title VII applicable to federal 
employees] are inconsistent with 
the petition’s contention that the 
judicial remedy afforded by section 
717(c) was designated merely to 
supplement other putative judicial  
relief … The crucial administrative role 
that each agency together with the 
Civil Service Commission was given 
by Congress in the eradication of 
employment discrimination would be 
eliminated “by the simple expedient of 
putting a different label on (the) 
pleadings.”  Preiser v. Rodriguez, 411 
U.S. 475, 489-490 (1973).  It would 
require the suspension of disbelief to 
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ascribe to Congress the design to allow 
its careful and thorough remedial 
scheme to be circumvented by artful 
pleading. 

 
425 U.S. at 832-33 (footnote omitted). 
 

Of course, the comprehensiveness of Title VII’s 
administrative scheme existed in 1964 every bit as 
much as it did in 1974.  Compare 42 U.S.C.A. 
§ 2000e-5; with 42 U.S.C.A. § 2000e-16;8  see also 
Great American Federal Savings and Loan Ass’n v. 
Novotny, 442 U.S.  366, 375-78 (1979) (holding that 
Title VII’s non-federal component also constitutes a 
comprehensive, detailed remedial scheme).  
Accordingly, the difference between Johnson and 
Brown anticipated Middlesex, where the Court 
explained: “Express statutory language or clear 
references in the legislative history will rebut 
whatever presumption of exclusivity arises from 
comprehensive remedial provisions.”  Middlesex 
County Sewerage Authority v. National Sea 
Clammers Ass’n, 453 U.S. 1, 28 (1981). 
 

Why did the comprehensive scheme made 
applicable to the federal government by the Equal 
Employment Opportunity of Act of 1972 preempt 
§ 1981 discrimination claims, whereas the 
comprehensive remedial scheme enacted by the Civil 
Rights Act of 1964 did not?  Because, in the latter, 
there are “clear references in the legislative history” 
                                                 

8  Indeed, § 2000e-16 (federal component) essentially 
incorporates § 2000e-5 (non-federal component).  See 42 
U.S.C.A. § 2000e-16(c) (providing for essentially the same 
timelines that govern non-federal employers) & (d) 
(explicitly incorporating portions of § 2000e-5). 
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to “rebut . . . [the] presumption of exclusivity [that] 
arises from comprehensive remedial provisions,” 
Middlesex, 453 U.S. at 21, whereas in the former, no 
such legislative history exists. 
 

And there is no question that Title VII was made 
applicable to state and local government employers 
by the Equal Employment Opportunity of Act of 
1972, not by the Civil Rights Act of 1964.  Day, 749 
F. 2d at 1203.  There is a sharp line of legislative 
intent, evident in this Court’s decisions but ignored 
by the Eighth Circuit, that distinguishes Johnson 
from Brown.  To hold otherwise is to depart from the 
Court’s precedent and to engraft the Congress of 
1964’s intent onto the Congress of 1972’s act, a feat 
of judicial sleight of hand that this Court was 
unwilling to do in Brown.  It is not the role of the 
lower courts to take such a step in an area of law 
with such far-reaching implications. 
 
IV. The Eighth Circuit would erase  

this Court’s recognition that Title 
VII preempts procedural, not 
substantive rights – and that § 1983 
provides a remedial scheme, not a 
substantive right. 

 
Under this Court’s precedents, even if Congress’s 

1964 intent applied to state and local government 
employers (which it does not), preemption would still 
apply because Congress intended to preserve 
substantive rights, not remedial schemes.  Again, if 
the specific procedures enacted by Title VII do not 
exclude general procedures found elsewhere in 
federal law, then the specific procedures are 
meaningless, and Title VII might as well not apply to 
20 million state and local government employees.  
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Moreover, holding that general procedures do 
maintain their force (and by implication, invalidate 
the specific procedures), the courts call into question 
numerous instances in which the Court has found 
specific procedures to preempt more general ones.  
Block v. North Dakota ex rel. Bd. of University and 
School Lands, 461 U.S. 273, 285 (1983) (“[A] 
precisely drawn, detailed statute preempts more 
general remedies.”); Middlesex, 453 U.S. at 21; 
Novotny, 442 U.S. at 375-78; Brown, 425 U.S. at 832-
33. 
 

This court dove into that issue in Novotny, 442 
U.S. 366.  There, the issue was whether Title VII 
preempts a claim under § 1985(3), the bar on 
conspiracies to “depriv[e] … any person … of the 
equal protection of the laws.”  This Court held that 
Title VII does preempt a claim based on conspiracy to 
commit employment discrimination: 
 

If a violation of Title VII could be 
asserted through § 1985(3), a 
complainant could avoid most if not all 
of these detailed and specific provisions 
of the law.  . . . The short and precise 
time limitations of Title VII, would be 
grossly altered.  Perhaps most 
importantly, the complaint could 
completely bypass the administrative 
process, which plays such a crucial role 
in the scheme established by Congress 
in Title VII. 

. . . 

Unimpaired effectiveness can be given 
to the plan of Title VII only by holding 
that deprivation of a right created by 
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Title VII cannot be the basis for a cause 
of action under § 1985(3). 

 
442 U.S. at 375-78.  In so holding, the Court relied 
upon the fact that “[s]ection 1985(3) provides no 
substantive rights.”  Id. at 372.   
 

The Court in Novotny went on to note that “case 
is even more compelling” than Brown because, in 
Brown, at least a substantive right (§ 1981) was at 
issue, which was not the case in Novotny.  Id. at 376 
(“Section 1985(3), by contrast, creates no rights. It is 
a purely remedial statute . . . .”). 
 

Importantly, this Court has recognized that 
§ 1983, like § 1985(3), creates no substantive rights; 
it exists merely as a mechanism to remedy federal 
rights guaranteed elsewhere.  Chapman v. Houston 
Welfare Rights Org., 441 U.S. 600, 601 (1979) (“One 
cannot go into court and claim ‘a violation of § 1983,’ 
for § 1983 by itself does not protect anyone against 
anything, but simply provides a remedy.”).  Logically, 
then, the determinative factor in Novotny would 
apply with equal force to § 1983.  The determinative 
factor in Brown (the 1972 legislative history) is 
present here, and so is the dispositive factor in 
Novotny (the remedial, non-substantive nature of the 
statute). 

 
This Court should consider whether Title VII 

preempts § 1983 claims against state and local 
governments, as Title VII does preempt claims 
against the federal government, because § 1983, like 
the remedial scheme at issue in Novotny (§ 1985(3)), 
but unlike the cause of action asserted by the 
plaintiff in Alexander (state law contractual right) or 
the federal cause of action asserted by the plaintiff in 



 
 

22 

Johnson (§ 1981), is not a substantive right.  See 
Hamilton v. District of Columbia, 720 F.Supp.2d 102, 
110 (D. D.C. 2010) (“Unlike § 1981 … § 1983 does not 
confer substantive rights in and of itself; rather, it is 
exclusively remedial, providing a cause of action for 
violations of the substantive rights conferred by the 
Constitution or federal statute.”). 
 

CONCLUSION 
 

For the foregoing reasons, the petition for a writ 
of certiorari should be granted. 
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Before LOKEN, BYE, and MELLOY, Circuit Judges. 

___________ 

BYE, Circuit Judge. 

Crystal Henley brought this action under 42 
U.S.C. § 1983 against the Kansas City Board of Police 
Commissioners and its members, Chief of Police Jim 
Corwin, and certain individual police officers, 
alleging constitutional violations under the Fourth 
and Fourteenth Amendments of the Constitution. The 
district court dismissed the action for failure to 
exhaust administrative remedies, reasoning Title VII 
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of the Civil Rights Act of 1964 provides the exclusive 
remedy for Henley's claims and she could not 
circumvent the Act's procedural requirements by 
solely pleading constitutional violations under 
section 1983.  We reverse and remand for further 
proceedings. 
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I.  BACKGROUND  

A. Facts.1 

In May 2005, Henley enrolled in the Kansas City 
Police Academy ("Academy") and began her 
training for becoming a police officer.  The 
Academy is located in Jackson County, Missouri, 
and is staffed and operated by members of the Kansas 
City Police Department. Both the trainees and the 
trainers at the Academy are primarily male.   
Henley alleges during her time at the Academy 
four male trainers in particular—Michael 
Throckmorton, Bill Brown, Dwight Parker, and 
an officer, allegedly "John Conner"—discriminated 
against, sexually harassed, and physically 
assaulted her because of her gender while acting 
under color of state law. Henley's complaint 
provides the following examples in support of these 
allegations. 

In late May or early June 2005, shortly after 
Henley enrolled at the Academy, Officer Michael 
Throckmorton asked Henley to conduct a "tactical 
recovery" exercise for thirty-five to forty minutes in 
a specific manner. None of the male trainees were 
asked to conduct the exercise in the same manner.  
Henley sustained a torn quad muscle as a result, 
                                                 

1  "[W]e recite the facts as alleged in the 
complaint, viewing them in the light most 
favorable to the plaintiff[.]" Davenport v. Farmers 
Ins. Grp., 378 F.3d 839, 841 (8th Cir. 2004).  We 
take all factual allegations as true and construe all 
reasonable inferences in the plaintiff's favor.  
Strand v. Diversified Collection Serv., Inc., 380 
F.3d 316, 317 (8th Cir. 2004). 
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suffered leg convulsions, and developed a large 
knot in her leg. 

In July 2005, Throckmorton asked Henley to 
repeatedly jump over a crack in the gym mat 
during another training exercise.  The commands 
lasted for the entire class session.  As Henley 
performed the jumps, Throckmorton stared at her 
from a very close distance, concentrating on her 
breasts.   At the end of the exercise, 
Throckmorton wrote Henley up for not jumping 
high enough, even though her male classmates told 
her afterwards they could not have jumped as high 
as she did. 

The complaint further alleges Throckmorton 
disciplined Henley differently because of her sex 
by kicking her in the back for allegedly having bad 
posture during the performance of a push-ups 
exercise and by pulling her by the hair to a sit-up 
position during the performance of a sit-ups 
exercise for allegedly not having her hands 
"clasped tight around her head."  Complaint ¶ 18.  
Throckmorton also "screamed" at Henley on 
multiple occasions for allegedly failing to perform 
certain exercises; for being a "lazy quitter," even 
though thirty male trainees had quit before she did; 
and for being a "chicken" for staying home after 
Sergeant Bill Brown demanded she go home 
because of her "raspy voice." Id. at ¶¶ 15, 17, 19. 

In September 2005, Throckmorton asked 
Henley to close her eyes during a training session. 
"While her eyes were closed, Throckmorton 
administered a brachial hit that dislocated her 
shoulder[.]"  Id. at ¶ 19. When she did not show 
any pain, Throckmorton threatened to hit her again. 
Henley had to seek medical assistance for the injury 
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she sustained as a result of the hit. 

A month later, as an alleged part of training, 
Throckmorton used pepper spray on Henley's face.  
He used a new can of spray to allow for a high 
stream of carbon monoxide. The high stream 
opened Henley's right eye, causing damage to it. 
Henley again had to seek medical assistance for the 
injury. 

Following the pepper spray incident, Henley left 
for the women's locker room to take a shower. As 
she was coming out of the shower, along with 
another female trainee, Brown entered the room 
and saw both of them fully undressed.  Brown 
proceeded to leave the door to the locker room open 
as to allow other male officers to see the women. 

In addition to the locker room incident, Henley 
alleges Brown came to the shooting range during a 
training exercise with one purpose in mind: to 
"rant, rave, and intimidate" her. Id. at ¶ 14.  "The 
ranting was so bad" Sergeant Conroy had to step 
out of his office and summon Brown inside.  Id.   
Brown's harassment also consisted of telling 
Henley's training partners to work against her 
during the performance of certain exercises, 
screaming she "had a loaded weapon and had gone 
crazy" before an incoming class, and writing her up 
for staying home sick, although it was him who had 
sent her home in the first instance for having "a 
raspy voice." Id. at ¶¶ 15, 20, 21. 

In October 2005, Henley participated in a 
training exercise designed to teach trainees how to 
apply a choke hold to restrain an attacker. Henley 
was chosen to be the attackee in a simulated 
attack, which involved another male officer at the 
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Academy. She applied the hold as directed. After she 
released the hold, however, the male officer, 
allegedly "John Conner," attacked Henley from 
behind and physically assaulted her.  It took four 
other officers to break the attack.  Henley contends 
she attempted to report the incident, "but command 
staff did not listen." Id. at ¶ 24. 

As to Officer Dwight Parker, Henley asserts that 
in June 2005 Parker talked to her and another 
female trainee about the size of their breasts. 
Parker allegedly told Henley it would be difficult 
to take her seriously as a police officer because 
"her button down shirt would pucker" and reveal her 
bra. Id. at ¶ 11. Parker further stated he would 
work hard to assure Henley does not graduate from 
the Academy and "had taken a bet to see how fast 
'they' could get rid of her."  Id. at 12.  According 
to Henley, Parker suggested she is better suited to 
be "some rich Johnson [C]ounty man's wife" than a 
police officer. Id. 

On November 8, 2005, Parker and Brown 
provided Henley with a memorandum, explaining 
their reasons as to why Henley should not graduate 
from the Academy. Henley was subsequently forced 
to leave the Academy and was unable to complete 
her training to become a police officer with the 
Kansas City Police Department. 

B. Procedural Posture 

On October 15, 2010, Henley brought this 
action under 42 U.S.C. § 1983 alleging violations of 
her rights under the Fourth and Fourteenth 
Amendments of the Constitution.  Specifically, in 
her second amended complaint Henley asserted 
the following constitutional violations:  (1) gender 
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discrimination against Conner and Throckmorton, 
in violation of the Fourteenth Amendment; (2) sexual 
harassment and violation of bodily integrity against 
Brown, in violation of the Fourth and Fourteenth 
Amendments; (3) sexual harassment hostile work 
environment against Parker, in violation of the 
Fourteenth Amendment; and (4) "failure to 
instruct, supervise, control, and discipline" against 
the Kansas City Board of Police Commissioners, its 
individual members, and Chief of Police Jim 
Corwin. Defendants moved to dismiss for failure 
to state a claim under Rule 12(b)(6) of the 
Federal Rules of Civil Procedure.2  The district 
court granted the motion,3 concluding Henley had 
failed to exhaust her administrative remedies, as 
required by Title VII, and was therefore precluded 
from suing in federal court. The district court 
explained that while Henley could theoretically 
bring her gender discrimination claims under the 
Equal Protection Clause of the Fourteenth 
Amendment, the claims were also prohibited by 
Title VII and she could not "circumvent Title VII 
requirements by only pleading violations of the 
Equal Protection Clause under § 1983."  Order 

                                                 
2  On February 1, 2011, Henley filed a 

second amended complaint. Defendants Brown, 
Throckmorton, and Parker, along with the Board of 
Police Commissioners and its members 
(collectively, "Defendants"), moved to dismiss on 
February 22, 2011. Defendant Corwin filed his 
motion to dismiss on May 25, 2011. 
 

3  The district court granted Defendants' motion 
to dismiss on April 29, 2011. The court granted 
Police Chief Corwin's separate motion to dismiss on 
July 6, 2011. 
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Granting Mot. to Dismiss, April 29, 2011, at 9. 
Accordingly, the court dismissed the action for 
failure to state a claim upon which relief may be 
granted. 

Henley subsequently filed a motion to amend 
or alter the judgment under Federal Rule of Civil 
Procedure 59(e), arguing the district court 
manifestly erred in its application of the law by 
concluding the procedural requirements of Title 
VII applied to her constitutionally-grounded 
claims brought under section 1983.  The district 
court denied the motion on the ground Title VII 
provides the exclusive remedy for Henley's gender 
discrimination claims and the law in our circuit 
indicates "a plaintiff bringing a 42 U.S.C. § 1983 
claim alleging employment discrimination must 
first proceed through Title VII's requisite 
administrative remedies before filing suit in federal 
court when Title VII provides for the right 
asserted." Order Denying Mot. to Alter J., June 30, 
2011, at 2. Henley timely appealed.4 

II.  DISCUSSION 

On appeal, Henley argues the district court 
erred in concluding Title VII provides the 
exclusive remedy for gender discrimination and 
dismissing her constitutionally-grounded claims 
                                                 

4  Henley appeals only the district court's June 
30, 2011, order denying her motion to amend or 
alter the judgment dismissing Henley's claims 
against the Defendants. See Notice of Appeal, 
Appellant's App'x at 189. Henley does not appeal the 
district court's July 6, 2011, order granting Police 
Chief Corwin's motion to dismiss. 
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brought under section 1983 for failure to comply 
with Title VII's procedural requirements. 

A. Standard of Review 

An "appeal from the denial of a Rule 59(e) 
motion allows challenge of the underlying ruling 
that produced the judgment—in this case 
[dismissal for failure to state a claim under Rule 
12(b)(6).]" Prince v. Kids Ark Learning Ctr., 622 
F.3d 992, 994 (8th Cir. 2010) (per curiam). "We 
review de novo the district court's dismissal of an 
action for failure to state a claim under Federal 
Rule of Civil Procedure 12(b)(6)." O'Neil v. 
Simplicity, Inc., 574 F.3d 501, 503 (8th Cir. 2009). 
Moreover, where the Rule 59(e) motion seeks review 
of a purely legal question, "[l]ittle turns . . . on 
whether we label the review of this particular 
question abuse of discretion or de novo, for an 
abuse-of-discretion standard does not mean a 
mistake of law is beyond appellate correction." 
Koon v. United States, 518 U.S. 81, 100 (1996). 
Accordingly, while we generally review the denial of 
a Rule 59(e) motion for abuse of discretion, Miller v. 
Baker Implement, Co., 439 F.3d 407, 414 (8th Cir. 
2006), we will review de novo the dismissal of 
Henley's section 1983 action for failure to comply 
with Title VII's procedural requirements. See, e.g., 
Computrol, Inc. v. Newtrend, L.P., 203 F.3d 1064, 
1070-71 (8th Cir. 2010) (applying a de novo review 
to a contract question in an appeal from the denial 
of a Rule 59(e) motion); Anderson v. Family Dollar 
Stores of Ark., Inc., 579 F.3d 858, 861-62 (8th Cir. 
2009) (reviewing underlying summary judgment de 
novo). 

B. The Relationship Between Title 
VII and Section 1983 
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Characterizing Henley's employment discrimi-
nation claims as gender discrimination claims for 
which Title VII provides the exclusive remedy, the 
district court concluded Henley was required to 
comply with the Act's procedural requirements 
before seeking judicial review and could not escape 
Title VII's remedial scheme by only pleading 
constitutional violations under section 1983.   As a 
preliminary matter, we must therefore determine 
whether Title VII provides the exclusive remedy 
for Henley's discrimination claims precluding her 
from asserting the claims under section 1983. 

Section 1983 provides, in relevant part: 

Every person who, under color [of law] 
. . . subjects, or causes to be subjected, 
any citizen of the United States . . . to 
the deprivation of any rights, 
privileges, or immunities secured by 
the Constitution and laws, shall be 
liable to the party injured in an action 
at law, suit in equity, or other proper 
proceeding for redress . . . . 

42 U.S.C. § 1983.  Standing alone, section 1983 
does not establish any substantive rights.  
Chapman v. Houston Welfare Rights Org., 441 
U.S. 600, 617 (1979). Rather, it simply serves as a 
vehicle for "vindicating federal rights elsewhere 
conferred by those parts of the United States 
Constitution and federal statutes that it describes."  
Baker v. McCollan, 443 U.S. 137, 144 n.3 (1979).  
Accordingly, an underlying constitutional or 
statutory violation is a predicate to liability under 
section 1983. 

However, not all statutory violations may be 
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remedied through section 1983. The Supreme Court 
has recognized two exceptions to the availability of 
section 1983 as a remedy for vindicating statutory 
rights. Middlesex Cnty. Sewerage Auth. v. Nat'l Sea 
Clammers Ass'n, 453 U.S. 1, 19 (1981). First, the 
Court has explained section 1983 does not afford a 
remedy for statutory violations unless the statute 
creates "rights, privileges, or immunities" within 
the meaning of section 1983. Id. Second, the Court 
has stated that "[w]hen the remedial devices 
provided in a particular [statute] are sufficiently 
comprehensive, they may suffice to demonstrate 
congressional intent to preclude the remedy of 
suits under § 1983."  Id. at 20.  In other words, 
section 1983 does not afford a remedy for statutory 
violations where "the governing statute provides an 
exclusive remedy for violation of its terms." 
Pennhurst State Sch. & Hosp. v. Halderman, 451 
U.S. 1, 28 (1981) (internal quotation marks and 
citation omitted). And while the Supreme Court has 
yet to decide whether Title VII provides the 
exclusive remedy for discriminatory employment 
practices, thereby precluding claims under section 
1983, the Court's jurisprudence on the relationship 
between Title VII and other statutory remedies is 
instructive to our present inquiry. 

In a line of cases, beginning with Alexander v. 
Gardner-Denver Co., 415 U.S. 36 (1974), the Court 
has recognized generally that Title VII does not 
preclude a public employee from seeking other 
remedies. In Alexander, for example, the Court 
concluded a private employee does not forfeit his 
private cause of action under Title VII if he first 
purses his grievance under a collective-bargaining 
agreement's non- discrimination clause. 451 U.S. 
at 49. The Court reasoned: "[T]he legislative history 
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of Title VII manifests a congressional intent to 
allow an individual to pursue independently his 
rights under both applicable state and federal 
statutes[,] [including section 1981 and 1983]. The 
clear inference is that Title VII was designed to 
supplement rather than supplant, existing laws 
and institutions relating to employment 
discrimination." Id. at 47-49 & n.7. Similarly, in 
Johnson v. Railway Express Agency, 421 U.S. 454 
(1975), the Court observed that "[d]espite Title VII's 
range and its design as a comprehensive 
solution for the problem of invidious 
discrimination in employ-ment, the aggrieved 
individual clearly is not deprived of other remedies 
he possesses and is not limited to Title VII in his 
search for relief."  421 U.S. at 459. Rather, the 
Court stated, "the remedies available to the 
individual under Title VII are co-extensive with the 
individual's right to sue under . . . s 1981, and . . . 
the two procedures augment each other and are not 
mutually exclusive." Id.  (internal quotation marks 
and citation omitted). 

Further, in Brown v. General Services 
Administration, 425 U.S. 820 (1976), the Court 
considered the narrow question of "whether s 717 of 
the Civil Rights Act of 1964 provides the exclusive 
judicial remedy for claims of discrimination in 
federal employment." Id. at 821. Relying on the 
legislative history of section 717, the section 
which added federal employees to Title VII's 
coverage, the Court concluded Congress intended to 
create "an exclusive, pre-emptive administrative 
and judicial scheme for the redress of federal 
employment discrimination." Id. at 829. The Court 
noted federal employees could, of course, seek 
review of their employment discrimination claims 
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in federal district court, but they were required to 
comply with the procedural requirements set forth 
in section 717 before bringing suit. Id. at 832. 

Similarly, when presented with the narrow issue 
of whether section 704(a) of Title VII provides the 
exclusive remedy for retaliatory discharge claims in 
violation of section 704(a), the Court has held Title 
VII precludes an employee from seeking redress 
elsewhere. Great Am. Fed. Savs. & Loan Ass'n v. 
Novotny, 442 U.S 366, 378 (1979).  The specific 
issue before the Court in Novotny was "whether 
a person injured by a conspiracy to violate § 704(a) 
of Title VII" may seek redress for his injury 
through the remedial framework of section 1985(3). 
Id. at 372.  The Court's inquiry focused largely on 
the fact section 1985(3) is a "purely remedial 
statute, providing a civil cause of action when some 
otherwise defined federal right—to equal protection 
of the laws or equal privileges and immunities under 
the laws—is breached by a conspiracy."  Id.  at 376.  
But in the Court's opinion the right asserted under 
section 704(a) of the Act was not an "otherwise 
defined federal right" because it "did not even 
arguably exist before the passage of Title VII."  Id. 
at 376-77. The Court thus concluded the right 
asserted under section 704(a) was not an 
"independent" right for purposes of bringing a 
section 1985(3) action, and held the "deprivation of a 
right created by Title VII cannot be the basis for a 
cause of action under § 1985(3)." Id. at 378. 

We discern the following principles from the 
Court's attempt to reconcile the remedies provided 
for in Title VII with other statutorily available 
remedies.  First, Title VII provides the exclusive 
remedy for violations of its own terms and an 



A15 
 

 

employment discrimination plaintiff asserting the 
deprivation of rights created by Title VII must 
comply with the Act's procedural requirements 
before seeking judicial review. Second, a plaintiff 
may not invoke a purely remedial statute, such as 
section 1985(3), to redress a violation of a right 
conferred only by Title VII. However, when the 
employer's conduct violates not only rights created 
by Title VII, but also rights conferred by an 
independent source, Title VII supplements, rather 
than supplants, existing remedies for employment 
discrimination. 

The law in our circuit is consistent with these 
principles.  The case that best illustrates this 
consistency is Foster v. Wyrick, 823 F.2d 218 (8th 
Cir. 1987).  In Foster, a black inmate brought a 
section 1983 action alleging race discrimination in 
the assignment of inmate jobs under a disparate 
impact theory. Acknowledging both the Equal 
Protection Clause of the Fourteenth Amendment 
and Title VII confer an individual a right to be free 
of racial discrimination in employment, we 
considered whether any of these two independent 
grounds for relief supported appellant's disparate 
impact claim.  Id. at 220.  We rejected appellant's 
constitutional claim, explaining an act does not 
violate the Equal Protection Clause simply because 
it has a racially disproportionate impact.   Id. at 
220-21.   Instead, to amount to a constitutional 
violation, the act must be committed with a 
"discriminatory racial purpose." Id. at 221. In the 
absence of any allegations of intentional 
discrimination, we therefore concluded the Equal 
Protection Clause did not provide a ground for 
relief for appellant's section 1983 race 
discrimination claim. Id. 
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Recognizing, however, "Title VII permits a 
claim for employment discrimination to be based 
on disparate impact alone," we next considered 
whether appellant could assert his Title VII 
disparate impact claim within the remedial 
framework of section 1983. Id. Guided by the 
Supreme Court's decision in Novotny, we held 
"[d]isparate impact claims, like retaliatory discharge 
claims . . . , were created by Title VII" and could not 
therefore be the basis for a cause of action under 
section 1983. Id. at 221-22. We further held that 
because Title VII provides the exclusive remedy for 
violations of its own terms, appellant was required 
to exhaust his administrative remedies before 
seeking judicial review of his disparate impact claim 
and could not "circumvent Title VII's filing 
requirements by utilizing § 1983 as the vehicle for 
asserting his Title VII claim."  Id. at 221-22 
(emphasis added).  Thus, while our holding in 
Foster precludes a plaintiff from asserting 
violations of rights created by Title VII as the 
basis for a section 1983 action, it does not—by 
any means—preclude a plaintiff from utilizing 
section 1983 as a vehicle for vindicating rights 
independently conferred by the Constitution. On 
the contrary, the implication of Foster is that had 
appellant alleged the employer's conduct amounted 
to intentional race discrimination in violation of 
the Equal Protection Clause, he could have 
asserted his constitutionally-grounded 
discrimination claim under section 1983. 

We therefore conclude that while Title VII 
provides the exclusive remedy for employment 
discrimination claims created by its own terms, its 
exclusivity ceases when the employer's conduct 
also amounts to a violation of a right secured by 
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the Constitution.  See Tyler v. Univ. of Ark. Bd. of 
Trs., 628 F.3d 980, 986 (8th Cir. 2011) (explaining 
that "[a]lthough section 704(a) of Title VII may 
not be the basis for a  retaliatory discharge claim 
in a § 1983 action, § 1983 provides a vehicle for 
redressing claims of retaliation on the basis of 
the First Amendment") (internal quotation marks 
and citation omitted); Hervey v. City of Little Rock, 
787 F.2d 1223, 1233 (8th Cir. 1986) (stating an 
employment discrimination plaintiff may recover 
under section 1983 if she proves the alleged gender 
discrimination violated her equal protection rights 
under the Fourteenth Amendment). All other 
circuits to have considered the issue have reached 
the same conclusion. See, e.g., Back v. Hastings on 
Hudson Union Free Sch. Dist., 365 F.3d 107, 117-
18 (2d Cir. 2004); Booth v. Maryland, 327 F.3d 377, 
382-83 (4th Cir. 2003); Thigpen v. Bibb Cnty., Ga., 
Sheriff's Dep't, 223 F.3d 1231, 1239 (11th Cir. 
2000); Weberg v. Franks, 229 F.3d 514, 522 (6th Cir. 
2000); Notari v. Denver Water Dep't, 971 F.2d 585, 
587 (10th Cir. 1992); Johnston v. Harris Cnty. Flood 
Control Dist., 869 F.2d 1565, 1575-76 (5th Cir. 1989); 
Ratliff v. City of Milwaukee, 795 F.2d 612, 624 (7th 
Cir. 1986). Moreover, because the availability of 
section 1983 as a remedy for employment discrimi-
nation turns on the independence of the right's 
source, rather than on the distinct factual basis of 
the Title VII and section 1983 claims, we further 
conclude an employment discrimination plaintiff 
asserting a violation of a constitutional right may 
bring suit under section 1983 alone, without having 
to plead concurrently a violation of Title VII and 
comply with the Act's procedural requirements.  
See Back, 365 F.3d at 117 (holding a plaintiff 
alleging a constitutional claim of gender 
discrimination "may bring suit under § 1983 alone, 
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and is not required to plead concurrently a violation 
of Title VII); Notari, 971 F.2d at 587 (holding "a 
Title VII plaintiff who alleges that his equal 
protection rights were violated, and requests 
remedies for those alleged violations under § 1983 
has stated an independent basis for [his § 1983] 
claim . . . even if the claims arise from the same 
factual allegations and even if the conduct alleged 
in the § 1983 claim also violates Title VII") (internal 
quotation marks and citation omitted); Johnston, 
869 F.2d at 1575-76 (recognizing Title VII does not 
provide the exclusive remedy for all employment 
discrimination claims, even if the Title VII and 
section 1983 claim factually overlap); Ratliff, 795 
F.2d at 624 (emphasizing "[a] plaintiff may sue her 
state government employer for violations of the 
Fourteenth Amendment through section 1983 and 
escape Title VII's comprehensive remedial scheme, 
even if the same facts would suggest a violation of 
Title VII") (internal quotation marks and citation 
omitted). 

C.  Disposition 

Although "somewhat conclusory and far from 
artful," Jennings v. Am. Postal Workers Union, 672 
F.2d 712, 716 (8th Cir. 1982), we construe Henley's 
complaint as alleging a violation of her right to be 
free from the use of excessive force under the Fourth 
Amendment inasmuch as she is asserting that 
certain individual defendants used "unlawful and 
unreasonable" force against her while acting under 
color of state law. See Moore v. Indehar, 514 F.3d 
756, 759 (8th Cir. 2008) ("The right to be free from 
excessive force is a clearly established right under 
the Fourth Amendment's prohibition against 
unreasonable seizures of the person . . . [and] [a] 
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section 1983 action is supported when a [state 
actor] violates this constitutional right.") (internal 
quotation marks and citation omitted). We further 
construe the complaint as alleging a violation of 
Henley's right to be free from gender-based 
discrimination inasmuch as she is asserting 
defendants, as state actors, intentionally 
discriminated against and sexually harassed her 
because of her gender. See Ottman v. City of 
Independence, Mo., 341 F.3d 751, 756 (8th Cir. 
2003) (holding "intentional gender discrimination 
in public employment by persons acting under color 
of state law violates the Equal Protection Clause of 
the Fourteenth Amendment and is actionable 
under section 1983"); Moring v. Ark. Dep't of Corr., 
243 F.3d 452, 455 (8th Cir. 2001) ("Intentional 
sexual harassment by persons acting under color of 
state law violates the Fourteenth Amendment and 
is actionable under § 1983."). To the extent that 
Henley's complaint asserts the violation of rights 
secured by the Constitution and committed by 
persons acting under color of state law, we conclude 
the district court erred in dismissing her section 
1983 action for failure to comply with Title VII's 
procedural requirements. See, e.g., Notari, 971 
F.2d at 588 (holding plaintiff's allegations 
defendant acted under color of state law to violate 
rights secured by the Fourteenth Amendment are 
sufficient to defeat summary judgment of plaintiff's 
section 1983 claim); cf. Jennings, 672 F.2d at 716 
(concluding allegations employer failed to process 
plaintiff's grievance because of her race sufficient 
to withstand dismissal of plaintiff's section 1981 
action). 

We decline to address whether the factual 
allegations in Henley's complaint are sufficient to 
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establish a section 1983 claim that is plausible on 
its face. The district court did not reach the merits 
of the claims below and neither party has briefed 
the issue on appeal. Prudence thus compels us to 
remand the action to the district court for 
consideration of the issue in the first instance. See, 
e.g., Red River Freethinkers v. City of Fargo, 679 
F.3d 1015, 1028 (8th Cir. 2012) (declining to reach 
the merits of the claims where the district court 
did not rule on the merits and neither party 
addressed the merits in its brief); Dodd v. United 
States, 614 F.3d 512, 518 (8th Cir. 2010) 
(remanding to the district court to address the 
merits of the claims where neither party briefed 
the merits to the court and the district court did not 
address the merits in the first instance); Alliant 
Techsystems, Inc. v. Marks, 465 F.3d 864, 873 (8th 
Cir. 2006) ("Because the district court did not decide 
the merits of these claims, which are heavily fact-
based, we decline to consider them in the first 
instance."). 

III.  CONCLUSION 

The judgment dismissing the action is 
reversed, and the case remanded for further 
proceedings consistent with this opinion. 

_______________________________ 
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IN THE UNITED STATES DISTRICT COURT FOR 
THE WESTERN DISTRICT OF MISSOURI  

WESTERN DIVISION 
 
CRYSTAL HENLEY, ) 

 ) 
Plaintiff, ) 
 ) 

vs. ) Case No. 10-1009-CV-W-GAF 
 ) 
KANSAS CITY ) 
BOARD OF POLICE ) 
COMMISSIONERS,  ) 
et al., ) 
 Defendants. ) 
 

ORDER 
 

Presently before the Court are Defendants 
Kansas City Board of Police Commissioners, 
Patrick McInerney, Alvin Brooks, Lisa Pelofsky, 
Angela Wasson-Hunt, and Mayor Mark 
Funkhouser, in their official capacity (collectively, 
the “Board”), Sargent Bill Brown (“Brown”), in his 
individual and official capacity, Officer Michael 
Throckmorton (“Throckmorton”), in his individual 
and official capacity, and Officer Dwight Parker’s 
(“Parker”), in his individual and official capacity, 
Joint Motion to Dismiss Plaintiff Crystal Henley’s 
(“Plaintiff”) Second Amended Complaint (Doc. # 19) 
as against them for failure to state a claim for 
which relief can be granted pursuant to Fed R. Civ. 
P. 12(b)(6).1

   (Doc. # 20). Defendants assert, among 
other things, Plaintiff failed to exhaust 
                                                 

1  Hereinafter, the aforementioned defendants 
are collectively referred to as “Defendants.” 
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administrative remedies pursuant to Title VII of 
Civil Rights Act of 1964, 42 U.S.C. § 2000e et seq. 
(“Title VII”), or the Missouri Human Rights Act, 
Mo. Rev. Stat. § 213.010 et seq. (“MHRA”), and 
therefore, cannot bring suit on her claims against 
Defendants and is now time barred from bring 
such suit.  (See generally Doc. # 20).  Plaintiff 
opposes insisting her 42 U.S.C. § 1983 claims are 
timely.  (Doc. # 25). 

Specific to this Motion, Plaintiff alleges gender 
discrimination in public employment against 
Defendant Throckmorton; sexual harassment and 
violation of bodily integrity against Defendant 
Brown; and failure to instruct, supervise, control, 
and discipline causing a hostile work environment 
against Defendant Parker and the Board, all of 
which Plaintiff contends violated her rights 
pursuant to the Fourteenth Amendment of the 
United States Constitution and 42 U.S.C. § 1983.2   

(Second Amended Complaint, Counts II-VII).  For 
the reasons set forth below, Defendants’ Motion is 
GRANTED, and Plaintiff’s claims against 
Defendants are DISMISSED.3 

                                                 
2  Under Count VI, Plaintiff alleges “violation of 

bodily integrity” against Defendant Brown.  
(Complaint, ¶¶ 60-64).  Plaintiff admits the 
labeling of the claim is “inartful,” and insists the 
claim is one of “sexual discrimination/creation of 
hostile working environment.”  Because Count VI is 
a claim of gender discrimination and/or hostile 
working environment, the same analysis herein 
applies to said Count. 

 
3  Dismissal only applies to the claims and 
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DISCUSSION 

I. FACTS4 

At all relevant times, Defendants Brown, 
Throckmorton, and Parker were employed as police 
officers of Kansas City Police Department 
(“KCPD”), and were acting under the direction and 
control of Chief of Police James Corwin and the 
Board. 

In May 2005, Plaintiff enrolled in the Kansas 
City, Missouri, Police Academy (“Police Academy”) 
training to become an officer for KCPD.  The 
Police Academy is staffed and administered by 
members of KCPD, and is located in Kansas City, 
Jackson County, Missouri. 

Sometime in May 2005, an unnamed member of 
the Human Resources staff informed the incoming 
class of students that they must sign a contract and 
agree to pay KCPD a certain sum of money for the 
training if the persons enrolled in the Police 
Academy resigned after certification and before 
three (3) years of service. Additionally, Defendant 
Brown allegedly informed the class they had no 
rights and if “they challenged his authority[,] they 
would be dropped.” 

Plaintiff alleges she was targeted for 
discrimination because she was a female in a class 
that was predominantly male and was almost 
exclusively trained by males. Plaintiff further 

                                                                                                 
defendants of this Motion. 
 

4  Unless otherwise noted, all facts derive from 
Plaintiff’s Second Amended Complaint. 
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alleges throughout her entire training, from May to 
October 2005, she was treated differently and 
suffered humiliation, loss, physical injury, medical 
complications, and demeaning and intimidating 
conduct. 

On or about late May or early June 2005, 
Defendant Throckmorton allegedly made Plaintiff 
conduct a “tactical recovery” exercise for thirty-five 
(35) to forty (40) minutes, resulting in a severely 
torn quad muscle in one (1) leg. Said injury caused 
Plaintiff to suffer leg convulsions, and a large knot 
in her leg, lasting for approximately three (3) 
days.  No other male officers were required to 
perform the exercise in the same manner. 

In June 2005, Defendant Parker spoke with the 
female cadets, including Plaintiff, regarding their 
chest size. Defendant Parker allegedly told Plaintiff 
her button down dress shirt puckered and that an 
individual could see her undergarments, which 
would be distracting and make it difficult for 
females to be taken seriously as police officers. 

Later that month, Defendant Parker told 
Plaintiff he decided he would not permit Plaintiff to 
graduate and he had allegedly taken a bet to see 
how fast “they” could get rid of her.  While 
Defendant Parker complimented Plaintiff on her 
work in the Police Academy, he indicated he would 
try hard to assure she did not graduate.  According 
to Plaintiff, Defendant Parker then suggested that 
she looked like she should be “some rich Johnson 
county man’s wife rather than a police officer.” In 
July 2005, Defendant Throckmorton “wrote up” 
Plaintiff for not jumping high enough over a crack 
in the gym mat.  During the training exercise, 
Defendant Throckmorton was “intently watching 
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Plaintiff’s chest as she jumped.” The command to 
jump ran the entire session of the class, and 
allegedly Defendant Throckmorton continued 
watching Plaintiff at a very close distance. 
Afterwards, male class members told Plaintiff they 
could not have jumped as high as Plaintiff. 

In August 2005, while at the Police Academy 
shooting range, Defendant Brown allegedly “ranted 
and raved” at Plaintiff.  Defendant Brown 
screamed throughout the entire shooting range 
obstacle course.  As a result, Officer Conroy stepped 
out of his office asking Defendant Brown to come to 
his office. At a later time, Plaintiff was allegedly 
kicked in the back for bad posture while she was 
doing pushups by Defendant Throckmorton. No 
male officers were kicked for bad posture by 
Defendant Throckmorton.  In another occurrence, 
after failing to hold her leaning wall squat exercise, 
Defendant Throckmorton screamed at Plaintiff for 
being a “lazy quitter” in front of the class. 
Defendant Throckmorton did not scream at the 
thirty (30) males who quit the exercise before she 
did. 

During the month of September 2005, Defendant 
Throckmorton made Plaintiff close her eyes in a 
“PT/DT” class.  While Plaintiff’s eyes were closed, 
Defendant Throckmorton allegedly administered a 
brachial hit that dislocated her shoulder, which had 
to be place backed in the socket by a chiropractor 
following class that day. At the time of the alleged 
brachial hit, Plaintiff did not show any pain, 
resulting in Defendant Throckmorton threatening 
to hit her again. 

During various training exercises, Plaintiff 
experienced blame for a failed or flawed training 
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exercise when it may have been a male partner’s 
fault.  According to Plaintiff, the training 
experience was made much worse by Defendant 
Brown when he informed Plaintiff’s partners, 
including E.O. Grigsby to “work against Plaintiff on 
the individual calls.”  In another event, Plaintiff was 
ridiculed and screamed at when she made an extra 
turn while conducting a driving exercise. 
Contrarily, a female instructor, Nicole Templeton, 
was encouraging of male officers. 

In October 2005, Plaintiff, along with Defendant 
Throckmorton and one Officer Jackson, discussed 
how much easier it was for women with large 
chests to do pushups.  Seemingly, on another 
occasion, Defendant Throckmorton was not 
satisfied with Plaintiff’s effort during an exercise, 
and he pulled Plaintiff by her hair from a “sit-up” 
position because her hands were improperly 
clasped. On another occasion, Plaintiff, apparently 
sick, was sent home by Defendant Brown for having 
a raspy voice. The following day, Defendant Brown 
required some type of proof she was sick.  Plaintiff 
was “written up” by both Defendants Brown and 
Parker for staying home sick. The next day, 
Defendant Throckmorton called Plaintiff a 
“chicken” in front of the class. 

On October 17, 2005, Defendant Parker 
instructed another officer to lock the gun cabinet 
early, preventing Plaintiff from participating in 
an exercise. When instructed by Defendant 
Throckmorton to contact Defendant Brown, 
Defendant Brown “immediately began screaming 
that Plaintiff had a loaded weapon and had gone 
crazy.”  Defendant Brown’s screaming was in front 
of another incoming class, causing Plaintiff 
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embarrassment and humiliation. 

Later that month, Defendant Throckmorton, as 
an alleged part of training, pepper sprayed 
Plaintiff’s face. The pressure was so high when 
Throckmorton got closer to Plaintiff, the pressure 
caused her right eye to open and damaged her 
eye.  Plaintiff left the exercise and went to the 
women’s locker room to shower off.  As she and 
another female officer came out of the showers, 
Defendant Brown came into the women’s locker 
room leaving the door open, which allowed other 
male officers to see into the locker room. While 
Defendant Brown was in the women’s locker room, 
he observed Plaintiff and the other female officer 
naked.  Plaintiff complained about eye pain to 
Defendant Brown, Defendant Parker, and Officer 
Pallet.  Later that day Plaintiff went to the 
emergency room. 

Additionally, in October 2005, Plaintiff 
participated in a training exercise learning how to 
apply a type of choke hold to restrain an attacking 
party. Plaintiff was chosen to be the attackee in a 
simulated attacked. Plaintiff held the simulated 
attacker in a choke hold. After releasing the hold, 
the simulated attacker physically assaulted 
Plaintiff.  The attack by this officer, allegedly 
“John Conner,” required four (4) officers, Conroy, 
Jackson, Huth, and Defendant Throckmorton, to 
pull Conner off of Plaintiff. Plaintiff attempted to 
report the incident; however, according to Plaintiff, 
command staff did not listen. Plaintiff believes 
several members of the KCPD command staff were 
aware of the instructors’ conduct but took no action. 

On November 8, 2005, Defendants Parker and 
Brown provided a memorandum to Plaintiff 
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explaining why Plaintiff should not graduate from 
the Police Academy. According to Plaintiff, she was 
subsequently forced to leave the Policy Academy, 
and, therefore, could not become a KCPD police 
officer.  Plaintiff never filed any charges with the 
EEOC or the MHRA Commission concerning 
Defendants’ alleged unlawful employment 
practices.  (See generally Doc. # 25). 

Plaintiff now seeks compensatory and punitive 
damages against Defendants for “severe and 
permanent injuries and damages, plus economic 
losses and damages including[,] but not limited to[,] 
medical bills, health care bills, doctor bills, lost 
wages, lost future wages, pain and suffering, and 
psychological trauma.” 

II. LEGAL STANDARD 

Under Rule 12(b)(6), a court may dismiss a 
cause of action for failure to state a claim upon 
which relief may be granted.  When considering a 
Rule 12(b)(6) motion to dismiss, a court treats all 
well-pleaded facts as true and grants the non-
moving party all reasonable inferences from the 
facts. Westcott v. City of Omaha, 901 F.2d 1486, 
1488 (8th Cir. 1990). Pursuant to Fed. R. Civ. P. 
8(a)(2), a pleading must contain a “short and plain 
statement of the claim showing that the pleader is 
entitled to relief.”  “[D]etailed factual allegations 
are not required.” Ashcroft v. Iqbal, -- U.S. --, 129 
S. Ct. 1937, 1949-50 (2009) (quoting Bell Atl. 
Corp. v. Twombly, 550 U.S. 544, 555 (2007)).  
However, courts are “not bound to accept as true a 
legal conclusion couched as a factual allegation,” 
and such “labels and conclusions” or “formulaic 
recitation[s] of the elements of a cause of action 
will not do.” Iqbal, 129 S. Ct. at 1949-50 (citations 
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and quotations omitted).  A Rule 12(b)(6) motion 
should be granted only if the plaintiff fails to plead 
facts sufficient to state a claim “that is plausible on 
its face” and would entitle the plaintiff to the relief 
requested.  Twombly, 550 U.S. at 570 (abdicating 
the “no set of facts” language from Conley v. 
Gibson, 355 U.S. 41, 45-46 (1957)); see Wisdom v. 
First Midwest Bank of Poplar Bluff, 167 F.3d 402, 
406 (8th Cir. 1999). 

III. ANALYSIS 

1. Title VII and § 1983 Claims5 

Section 1983 “is not itself a source of substantive 
rights, but merely provides a method for 
vindicating federal rights elsewhere conferred.” 
Graham v. Conner, 490 U.S. 386, 393-94 (1989) 
(internal quotations and citation omitted).  
Analysis of a § 1983 claim begins with the precise 
alleged constitutional violation. Id. at 394; see 
Baker, 443 U.S. at 140 (“The first inquiry in any 
§ 1983 suit” is “to isolate the precise constitutional 
violation with which [the defendant] is charged”). 
Ostensibly, Plaintiff brings her § 1983 claims under 
the Equal Protection Clause of the Fourteenth 
                                                 

5  As discussed herein, Plaintiff’s claims against 
Defendants are Title VII substantive rights, 
requiring Plaintiff to follow Title VII 
administrative requirements.  Plaintiff failed to 
follow said requirements, therefore, she cannot 
bring these claims before this Court because the 
Court does not have jurisdiction over these claims.  
Without proper jurisdiction over Plaintiff’s Title 
VII claims, the Court cannot have supplemental 
jurisdiction over MHRA claims. Accordingly, the 
Court only analyzes Title VII in this Order. 
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Amendment.  (See generally Second Amended 
Complaint).  Equal Protection claims may be 
asserted under § 1983. See, e.g., Mercer v. City of 
Cedar Rapids, 308 F.3d 840, 844 (8th Cir. 2002). The 
“right to be free from gender discrimination is 
secured by the [E]qual [P]rotection [C]lause of the 
Fourteenth Amendment.” Tipler v. Douglas Cnty., 
Neb., 482 F.3d 1023, 1027 (8th Cir. 2007) (citing 
United States v. Virginia, 518 U.S. 515, 532 
(1996)).  “Sexual harassment by state actors 
violate[s] the Fourteenth Amendment and 
establishes a [§] 1983 action,” and the harassment 
must be “sufficiently severe or pervasive to create 
an objectively hostile work environment” and 
“subjectively perceived by the plaintiff as abusive.” 
Wright v. Rolette Co. 417 F.3d 879, 884-85 (8th Cir. 
2005) (quotations and citation omitted); 

However, where Title VII creates a substantive 
right, claims asserting violations of such rights are 
subject to Title VII administrative requirements. 
See Tyler v. Univ. of Ark. Bd. of Trs., 628 F.3d 980, 
989 (8th Cir. 2011) (“[E]xhaustion applies equally to 
discrimination claims brought under § 1983.”); 
Foster v. Wyrick, 823 F.2d 218, 220-22 (8th Cir. 
1987).  To ensure effectiveness and uphold 
Congressional intent, a right created by Title VII 
cannot be the basis for a cause of action under § 
1983. See Great Am. Fed. Savings & Loan Ass’n v. 
Novotny, 442 U.S. 366, 378 (1979); see see also 
Foster, 823 F.2d at 221-22 (concluding a Title VII 
claim may not be asserted in a § 1983 action). 
“Congress’ express intent that plaintiffs seek 
voluntary conciliation of their Title VII claims would 
be frustrated if a plaintiff, after failing to file such 
a complaint, could bring the same claim in federal 
court under § 1983.” Foster, 823 F.2d at 222. 
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Title VII creates substantive rights protecting 
individuals from gender discrimination, sexual 
harassment, and a hostile working environment. 
“Title VII has made an employer's discrimination 
against an employee on the basis of sex an unlawful 
employment practice.” Tipler, 482 F.3d at 1025 
(internal quotations and citation omitted); 42 U.S.C. 
§ 2000e-2(a).  “Harassment on the basis of sex is a 
violation of [§] 703 of [T]itle VII.” 29 C.F.R. 
§ 1604.11. Moreover, Title VII protects against  
a hostile working environment based on sexual 
harassment. Title VII’s prohibition of discrimination 
in employment on the basis of sex, includes sexual 
harassment, “which has the purpose or effect of 
unreasonably interfering with an individual’s work 
performance or creating an intimidating, hostile,  
or offensive work environment.” Sheriff v. Midwest 
Health Partners, P.C., 619 F.3d 923 (8th Cir. 2010) 
(quoting and citing Meritor Savings Bank, FSB v. 
Vinson, 477 U.S. 57, 65-66 (1986); 42 U.S.C. 
§ 2000c-2(a); see also Wright, 417 F.3d at 886 
(“[V]erbal harassment of a sexual nature which 
creates an offensive working environment fits  
[29 C.F.R. § 1604.11's] definition of sexual 
harassment.”). 

Plaintiff’s claims as against Defendants may be 
prohibited by the Equal Protection Clause, but they 
are also prohibited by Title VII.  These claims do 
not involve “independent” rights, meaning Plaintiff 
cannot circumvent Title VII requirements by only 
pleading violations of the Equal Protection Clause 
under § 1983.  See Novotny, 442 U.S. 366 at 378; 
Foster, 823 F.2d at 221-22. Accordingly, to be able 
to bring her claims of gender discrimination, sexual 
harassment, and hostile working environment 
before federal court, Plaintiff must have exhausted 
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the requisite administrative remedies under Title 
VII.  To hold otherwise would permit Plaintiff to 
obviate express Congressional intent. 

2. Title VII Statute of Limitations 

Lastly, Title VII contains a statute of 
limitations prescribing the amount of time a 
plaintiff has to file a charge with the EEOC, and 
subsequently file suit in federal court. A plaintiff 
has one hundred and eighty (180) days after an 
alleged unlawful employment practice occurred to 
file an EEOC charge. 42. U.S. C. § 2000e-5(e)(1). A 
plaintiff then must file suit within ninety (90) days 
of receiving an EEOC’s right-to-sue letter or within 
one hundred and eighty (180) days from the filing 
of the EEOC charge, whichever is later. § 2000e-
5(f)(1). The unlawful employment practices Plaintiff 
alleges against Defendants occurred between May 
2005 and November 2005.  Plaintiff failed to timely 
file an EEOC charge. Therefore, Plaintiff failed to 
exhaust Title VII administrative remedies, and her 
claims against Defendants are now time barred. 

CONCLUSION 

Even taking Plaintiff’s allegations as true, 
Plaintiff has failed to state a claim for which relief 
can be granted.  Although some discrimination 
claims may be brought pursuant to the Equal 
Protection Clause under § 1983, where Title VII 
creates substantive rights to the relief pled, Plaintiff 
must bring her claims under Title VII and exhaust 
Title VII administrative remedies to seek 
vindication.  Plaintiff failed to exhaust Title VII 
administrative remedies for her claims against 
Defendants, and therefore, cannot bring these claims 
before this Court. Further, Plaintiff is now time 
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barred by Title VII from further pursuing these 
claims. Accordingly, Defendants’ Motion is 
GRANTED, and Plaintiff’s claims against 
Defendants are DISMISSED. 

 

IT IS SO ORDERED. 

s/ Gary A. Fenner  
Gary A. Fenner, 
Judge 
United States  
District Court 

 

DATED:   April 29, 2011
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IN THE UNITED STATES DISTRICT COURT  
FOR THE WESTERN DISTRICT OF 

MISSOURI WESTERN DIVISION 
 
CRYSTAL HENLEY, ) 
  ) 
 Plaintiff, ) 
  ) 
vs.  ) Case No. 10-1009-CV-W-GAF 
  ) 
KANSAS CITY  ) 
BOARD OF  ) 
POLICE   ) 
COMMISSIONERS, ) 
et al.,  ) 
  ) 
 Defendants. ) 
 

ORDER 

Now before the Court is Defendant, Chief of 
Police, James Corwin’s (“Defendant”) Motion to 
Dismiss Plaintiff’s Second Amended Complaint 
(Doc. # 31), requesting the Court dismiss Plaintiff 
Crystal Henley’s (“Plaintiff”) Second Amended 
Complaint for failure to state a claim upon which 
relief can be granted pursuant to Federal Rule of 
Civil Procedure 12(b)(6). (See Doc. # 19). 
Specifically, Defendant argues because the Court 
dismissed Plaintiff’s allegations of gender 
discrimination against Defendants Bill Brown 
(“Brown”), Michael Throckmorton 
(“Throckmorton”), and Dwight Parker (“Parker”) for 
failure to state a claim, Plaintiff cannot sustain a 42 
U.S.C. § 1983 claim against Defendant for failure 
to supervise, control, and discipline said 
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defendants. (Doc. # 31). Defendant argues 
regardless of Defendant’s supervision or training 
methods of Defendants Brown, Throckmorton, and 
Parker, without an underlying constitutional 
violation, a failure to supervise or train claim fails 
as a matter of law. (Id.). Plaintiff’s suggestions in 
opposition were due on or before June 13, 2011.  To 
date, Plaintiff has failed to respond. 

In the Court’s April 29, 2011, Order (Doc. # 
27), the Court dismissed Plaintiff’s claims against 
Defendants Kansas City Board of Police 
Commissioners, Patrick McInerney, Alvin Brooks, 
Lisa Pelofsky, Angela Wasson-Hunt, and Mayor 
Mark Funkhouser, and Defendants Brown, 
Throckmorton, and Parker for failure to state a 
claim upon which relief can be granted because 
Plaintiff failed to exhaust administrative remedies 
as prescribed in Title VII of the Civil Rights Act of 
1964 (“Title VII”), 42 U.S.C. § 2000e et seq. (See 
Doc. # 27). For the same reasons as set forth in the 
Court’s April 29, 2011, Order, Plaintiff’s claim 
against Defendant fails to state a claim upon which 
relief can be granted. (See id.). Additionally, 
absent an underlying constitutional violation by 
Defendants Brown, Throckmorton, and/or Parker, 
Plaintiff’s claim of failure to supervise, control, and 
discipline said defendants fails as a matter of law. 
See Schulz v. Long, 44 F.3d 643, 650 (8th Cir. 1995).  
Accordingly, it is 

ORDERED Defendant’s Motion is GRANTED. 

IT IS FURTHER ORDERED Plaintiff’s 
claim against Defendant is DISMISSED for 
failure to state a claim upon which relief can be 
granted. 
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s/ Gary A. Fenner  
Gary A. Fenner, 
Judge 
United States District 
Court 

 

DATED:   July 6, 2011 


