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CAPITAL CASE 
 

QUESTION PRESENTED 

 
   Did the Ninth Circuit conflict with the 
“reasonable likelihood” materiality standards of 
Napue v. Illinois and Brady v. Maryland by 
substituting a standard based on “any 
conceivable, speculative possibility” of a 
different result? 
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current custodian. 

2. Richard Louis Arnold Phillips 
 

 
 



 iii  

TABLE OF CONTENTS 
 

Page 
 

 

Petition for Writ of Certiorari .................................. 1 
Opinions Below ......................................................... 1 
Jurisdiction ............................................................... 1 
Constitutional and Statutory Provisions 

Involved .......................................................... 2 
Introduction .............................................................. 2 
Statement of the Case .............................................. 4 
Reasons for Granting Certiorari ............................ 13 
 The majority applied a materiality 

standard for Napue and Brady that 
conflicts with this Court’s decisions ............ 13 
A. The majority’s speculation 

ignored the “reasonable” 
likelihood requirement in this 
Court’s “materiality” standards ........ 15 

B. The majority failed to consider 
the totality of the circumstances ...... 21 

Conclusion ............................................................... 25 
 
Appendix (Separately Bound) 
 

A.   Order Amending Opinion, and Denying 
 Rehearing and Rehearing En Banc and 

Amended Opinion, United States Court 
of Appeals, Ninth Circuit, Phillips v.  
Ornoski, No. 04-99005 . . . . . . . . . . . . . . . . . . . 1 

 
B.   Opinion, United States Court of Appeals, 
 Ninth Circuit, Phillips v. Ornoski, 
 No. 04-99005 . . . . . . . . . . . . . . . . . . . . . . . . . . . 5 



 iv  

 

TABLE OF CONTENTS 
(continued) 

Page 
 

 

 
C. Order Denying in Part Petition for 
 Writ of Habeas Corpus, United States 
 District Court for the Eastern District 
 of California, Phillips v. Woodford,  
 No. CIV-F-92-5167-REC-P . . . . . . . . . . . . .  .  84 
 
D. Opinion, United States Court of Appeals, 
 Ninth Circuit, Phillips v. Woodford, 
 No. 98-99022 . . . . . . . . . . . . . . . . . . . . . . . . .  161 
 
E. Order Denying Revised Second Motion 
 For Evidentiary Hearing, Denying Petition 
 For Writ of Habeas Corpus, Denying 
 Certificate of Probable Cause or 
 Appealability and for Judgment, United 
 States District Court for the Eastern  
 District of California, Phillips v. Calderon, 
 No. CIV-F-92-5167-REC-P . . . . . . . . . . . . . . 220 
 
 
F. Order Denying Writ of Habeas Corpus, 
 Superior Court of Madera County, 
 People v. Phillips, No. 4852 . . . . . . .  . . . . . . 292 
 
G. Opinion, California Supreme Court, 
 People v. Phillips, No. 21374 . . . . . . . . . . . .  297 
 



 v  

TABLE OF AUTHORITIES 
 

Page 
 

 

CASES 

Alcorta v. Texas 
355 U.S. 28 (1957) ............................................. 13 

Arizona v. Fulminante 
499 U.S. 279 (1991) ........................................... 14 

Belmontes v. Woodford 
350 F.3d 861 (9th Cir. 2003) ............................. 22 

Boyde v. California 
494 U.S. 370 (1990) ..................................... 20, 21 

Brady v. Maryland 
373 U.S. 83 (1963) ..................................... passim 

Delaware v. Van Ardsell 
475 U.S. 673 (1986) ........................................... 14 

Giglio v. United States 
405 U.S. 150 (1972) ........................................... 13 

Greene v. Fisher 
132 S.Ct. 38 (2011.) ........................................... 15 

Hovey v. Ayers 
458 F.3d 892 (9th Cir. 2006) ............................. 22 

Kyles v. Whitley 
514 U.S. 419 (1995) ........................................... 21 

Mooney v. Holohan 
294 U.S. 103 (1935) ........................................... 13 

Napue v. Illinois 
360 U.S. 264 (1959) ................................... passim 

People v. Abilez 
41 Cal.4th 472 (2007) ........................................ 17 

People v. Green 
27 Cal.3d 1 (1980) ..................................... 2, 6, 10 



 vi  

 

TABLE OF AUTHORITIES 
(continued) 

Page 
 

 

People v. Phillips 
22 Cal.4th 226 (2000) .......................................... 7 

People v. Turner 
50 Cal.3d 668 (1990) ......................................... 17 

Pyle v. Kansas 
317 U.S. 213 (1942) ........................................... 13 

Strickler v. Greene 
527 U.S. 263 (1999) ........................................... 21 

United States v. Agurs 
427 U.S. 97 (1976) ................................. 14, 21, 22 

United States v. Bagley 
473 U.S. 667 (1985) ..................................... 12, 23 

United States v. Connolly 
504 F.3d 206 (1st Cir. 2007).............................. 22 

United States v. Fowler 
131 S.Ct. 2045 (2011) ........................................ 21 

United States v. Hasting 
461 U.S. 499 (1983) ........................................... 21 

United States v. Wilson 
481 F.3d 475 (7th Cir 2007) .............................. 22 

Wood v. Bartholomew 
516 U.S. 1 (1995) (per curiam) .................. passim 

STATUTES 

28 U.S.C. § 1254(1) ................................................... 1 

CONSTITUTIONAL PROVISIONS 

United States Constitution, 14th Amend. ............... 2 



 vii  

 

TABLE OF AUTHORITIES 
(continued) 

Page 
 

 

COURT RULES 

Supreme Court Rule 10(c) ...................................... 13 
Supreme Court Rule 13.3 ......................................... 1 



1 

 

PETITION FOR WRIT OF CERTIORARI 

Warden Kevin Chappell (the State) petitions for 
a writ of certiorari to review the judgment of the 
United States Court of Appeals for the Ninth Circuit. 

OPINIONS BELOW 

The opinion of the Ninth Circuit Court of 
Appeals, App. 5-83, reversing in part the district 
court’s order denying the writ of habeas corpus is 
reported at 673 F.3d 1168.  The district court’s order, 
App. 84-160, is unreported.  An earlier opinion of the 
Court of Appeals, App. 161-219, reversing and 
remanding after the district court’s original order 
denying habeas corpus, is reported at 267 F.3d 966.  
The district court’s original order, App. 220-91, is 
unreported.  The opinion of the Madera County 
Superior Court denying habeas relief, App. 292-96, is 
unreported.  The opinion of the California Supreme 
Court affirming the criminal judgment on direct 
appeal, App. 297-389, is reported at 41 Cal. 3d 29; 
711 P.2d 423. 

 

JURISDICTION 

The Ninth Circuit’s order denying the petition 
for panel rehearing and rehearing en banc was filed 
on May 25, 2012.  App. 1-4.  The jurisdiction of this 
Court is timely invoked under 28 U.S.C. § 1254(1) 
and Supreme Court Rule 13.3, given the 60-day 
extension of time to file granted by this Court. 
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CONSTITUTIONAL AND STATUTORY 
PROVISIONS INVOLVED 

The Fourteenth Amendment to the United 
States Constitution provides, in pertinent part:  “No 
State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the 
United States; nor shall any State deprive any 
person of life, liberty, or property, without due 
process of law; nor deny to any person within its 
jurisdiction the equal protection of the laws. . . . .”   

 

INTRODUCTION 

In this case, a split Ninth Circuit panel granted 
respondent relief from his thirty-year-old death 
sentence for robbery/murder.  The majority found 
that prosecution witness Sharon Colman, an 
accomplice to the crimes, had testified falsely that 
she had been promised nothing by the prosecution in 
exchange for her testimony.  This testimony was 
“false,” the Ninth Circuit claimed, because—albeit 
unbeknownst to her—the prosecution indeed had 
made a secret deal with her lawyer for dismissal of 
charges.  The Ninth Circuit majority then held that 
the withheld information about the deal was 
important enough to warrant relief because, in its 
view, the evidence at trial was otherwise equivocal on 
the question of whether respondent might have 
intended only to kill his victims, rather than to rob 
them as well, when he shot them.  Thus, in the 
majority’s view, the state-law People v. Green 
doctrine could have precluded the “murder in the 
course of robbery” finding necessary to support the 
death sentence. 
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The majority reached these conclusions despite 
the fact that the California Supreme Court, in 
respondent’s state-court appeal, had determined that 
the trial evidence did not support any Green 
instruction under state law, and despite the fact that 
nothing in any of the withheld information about 
Colman’s deal supported an inference that 
respondent somehow had not also intended to rob the 
victims when he killed them.  Indeed, the majority 
did so even though respondent at trial never claimed 
to have entertained such an improbable non-robbery 
intent, but instead had denied being present at the 
scene altogether.  Similarly, the majority also ignored 
respondent’s concession that his transparently false 
alibi had rendered the claimed “false” testimony non-
prejudicial.  The majority did so, further, even 
though a surviving victim had testified without 
contradiction that respondent had lured him and the 
murder victim to a remote location with a promise to 
deliver stolen property to them, that he had 
instructed them to bring as much money as possible 
with them, that he shot them, and that their wallets 
were taken after the shooting.  And it did so even 
though Colman herself had admitted on the witness 
stand that she indeed was hoping and expecting to 
receive some benefit from the prosecution for her 
testimony. 

This Court’s precedents establish that false 
testimony or withheld impeachment evidence will not 
support relief unless there is a sufficient 
probability—and not merely a speculative 
possibility—that the alleged misconduct caused 
prejudice to the defense.  As Judge Kleinfeld 
explained in his dissenting opinion, however, the 
majority’s ruling was based upon mere speculation 
insufficient to justify granting relief in this thirty-
year-old capital prosecution.  The Ninth Circuit's 
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decision runs directly counter to this Court's 
precedents and should not be allowed to stand.   

 

STATEMENT OF THE CASE 

A.  State Court Proceedings  
 
In 1980, respondent Phillips was charged with 

the 1977 robbery/murder of Bruce Bartulis and the 
robbery/attempted murder of Ronald Rose.  At 
Phillips’ trial, victim Rose—who had “miraculously” 
survived Phillips’ crimes—testified that Phillips had 
lured him and Bartulis, who both already had given 
Phillips $11,500 toward a large cocaine deal, to a 
deserted lot off a freeway near Fresno as part of a 
plan to buy stolen property.  Rose testified that, after 
arriving at the lot, Phillips shot Rose; shot and killed 
Bartulis; rifled through Rose’s pockets and took his 
wallet; took Rose’s unloaded .44-caliber pistol; and 
then set them and their car on fire.  App. 298-302. 

Phillips’ girlfriend, Sharon Colman, who had 
accompanied Phillips to the lot, corroborated Rose’s 
testimony that Phillips had shot and burned both 
victims and also testified that he later had 
complained that he could not locate all the money he 
thought the victims had brought with them. On 
cross-examination, Colman admitted that she had 
been arrested and charged with murder.  7 RT 217.  
She also acknowledged that the preliminary hearing 
in her case had been continued numerous times and 
that she had been released on her own recognizance.  
7 RT 223.  And she admitted that she was “expecting 
that they would take into consideration that I am 
willing to cooperate.”  7 RT 222, 225.  Further, the 
parties stipulated that Colman had received an 
unusual number of continuances in her case.  In 
addition, the jury was instructed that Colman was an 
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accomplice whose testimony should be viewed with 
caution.  App. 135-36. 

Unbeknownst to Colman when she testified, 
prosecutor David Minier and her attorney Cassandra 
Dunn had negotiated a “secret deal” for Colman’s 
testimony.  In exchange for Colman’s truthful 
testimony, Minier promised to dismiss all charges 
against her.  But the details of this deal were not 
communicated at trial to Phillips’ counsel, Paul 
Martin.  App. 33-34. 

Defense counsel Martin sought to call the 
prosecutor, Minier, to testify regarding any promises 
or agreements made with Colman in exchange for her 
testimony.  7 RT 314-15.  The prosecutor argued that 
the only testimony that would be relevant would be 
promises that had been actually communicated to 
Colman, 7 RT 316, and he testified outside the 
presence of the jury that there were no such 
communications. 7 RT 324.  Explaining that “[i]f 
there were no communicated leniency treatments, 
offers, prospects made, then I do not feel that it’s 
relevant,” the trial court ruled that it would not 
permit the jury to hear of any promises 
communicated solely to Colman’s attorney if there 
was no evidence Colman was personally apprised of 
the promises.  7 RT 319, 321. 

Phillips presented an alibi defense. He 
testified—in a way he now admits was “deeply 
unconvincing” and false—that he had been in 
Sacramento at the time of the shootings.  App. 167.   
Phillips sought to convince the jury that Colman, 
Rose, and Phillips’ friend, Richard Graybill, were 
conspiring to frame Phillips for the shootings actually 
committed by Graybill and Colman.  Defense counsel 
argued that Rose had participated in this 
“conspiracy,” with the two individuals who 
supposedly tried to kill him, to avoid having to pay a 
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$25,000 promissory note that Rose had given to 
Phillips.  App. 230. 

The jury found Phillips guilty as charged, and 
further found, as a “special circumstance” making the 
murder a capital offense, that he had killed Bartulis 
during the course of a robbery.  After a penalty 
hearing, the jury returned a verdict of death.   

On appeal to the California Supreme Court, 
Phillips argued that the trial judge had erroneously 
precluded him from presenting any evidence of the 
secret deal between Dunn, Colman’s lawyer, and the 
prosecutor Minier.  App. 309-10.  The state supreme 
court concluded that the trial court had erred, 
reasoning that “defense counsel is entitled to discover 
the terms of any agreement for lenient treatment 
negotiated on behalf of a prosecution witness.”  App. 
314.  The state court held, however, that any error 
was harmless beyond a reasonable doubt.  The court 
explained that the issue of Colman’s credibility had 
been sufficiently explored before the jury given her 
expressed hope that her cooperation would result in 
leniency and that the evidence against Phillips had 
been so overwhelming that a guilty verdict and 
special-circumstance finding “was virtually a 
foregone conclusion.”  App. 315. 

The state supreme court also rejected Phillips’ 
claim that the robbery/murder special circumstance 
should be reversed because the trial court had failed 
to instruct the jury, pursuant to the state-law People 
v. Green doctrine, that the special-circumstance was 
inapplicable to a murder accompanied only by an 
‘incidental’ robbery.”  App. 334.  The state court 
explained that “[i]t was not conceivable in this case 
that the jury might have found evidence to support a 
finding that the victims’ wallets were taken only to 
hide their identities” as murder victims.  Accordingly, 
the state court held, “Green's ‘incidental robbery’ 
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doctrine cannot properly be characterized as a 
general principle of law ‘closely and openly connected 
with the facts before the court.’”  App. 334.  In the 
same opinion, however, the California Supreme 
Court reversed the penalty determination on a 
separate claim of  instructional error.  App. 374-76.1   

Subsequently, in a 1990 state habeas corpus 
petition filed in the trial court, Phillips again raised 
the issue of the prosecution’s failure to disclose the 
existence of promises made to Colman’s attorney.  
Phillips alleged that Colman actually had been aware 
of the secret deal and that she had perjured herself 
when she testified that no promises had been made 
to her in exchange for her testimony.  In rejecting the 
petition, the state trial court concluded that, even if 
the agreement had been communicated to Colman, 
any error was harmless beyond a reasonable doubt 
and “would not have even come close to changing the 
result.”  App. 295. 

 
B. Federal Court Proceedings 
 
In 1996, while his state appeal from the penalty 

phase retrial was pending, Phillips filed a petition for 
writ of habeas corpus in federal court.  Phillips’ 
petition included a claim, based on Napue v. Illinois, 
360 U.S. 264 (1959), that Colman had committed 
perjury when she testified that she had not received 
any promises nor benefits in exchange for her 
testimony, and that the prosecutor had failed to 
correct the “false” testimony.  The district court ruled 
that, even if Colman had lied about her ignorance of 

                                         
1  Phillips was resentenced to death after a second 

penalty trial.  That sentence was upheld by the California 
Supreme Court on direct appeal in People v. Phillips, 22 Cal.4th 
226, 244 (2000). 



8 

 

benefits she was to receive in exchange for her 
testimony, Phillips had failed to establish that any 
false evidence was “material.”  The district court 
concluded that Colman’s credibility had been 
sufficiently put in issue by Phillips’ counsel and that 
there was sufficient evidence outside of Colman’s 
testimony to support the jury’s findings.  App. 250. 

On appeal to the Ninth Circuit, Phillips argued 
that defense counsel had rendered ineffective 
assistance by presenting his “patently meritless” alibi 
defense without investigating other defenses.  App. 
175.  Phillips admitted that his “trial testimony was 
not only deeply unconvincing, but actually false, and 
that he was in fact present at the crime scene” and 
was involved in a “shootout.”  App. 167.  Phillips also 
raised his Napue claim.  But he conceded that 
standing alone, “in the context of his wholly meritless 
alibi defense,” Colman’s alleged perjury “did not 
affect the judgment of the jury.”  App. 194.  Instead, 
Phillips argued that the ineffective assistance in 
presenting an alibi defense combined with the Napue 
error was prejudicial.  App. 195. 

In a 2-1 opinion authored by Judge Reinhardt, 
the Ninth Circuit reversed and remanded the case for 
an evidentiary hearing on Phillips’ ineffective counsel 
and Napue claims.  Assuming as true Phillips’ 
allegation that Colman was aware of benefits she 
was to receive for her testimony, the majority 
concluded that Phillips had demonstrated a 
“colorable claim” of “cumulative prejudice” based on 
the combination of his ineffective counsel and Napue 
claims.  App. 196-97. 

On remand, and following an evidentiary 
hearing, the district court again denied habeas relief.  
The court found that Colman in fact did not know of 
any agreement when she testified, noting that, “[n]o 
evidence indicates there was any disclosure to 
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Colman of the agreement between Dunn and Minier.”  
App. 123-24.  The district court also found that 
Colman did not know of any other benefits that she 
had received in exchange for her testimony.2  App. 
131.  The court further observed that Phillips’ 
counsel had repeatedly insinuated during closing 
argument to the jury that some kind of a deal for 
Colman existed.  The court concluded that “[n]o 
prejudice resulted from the failure to disclose the 
secret deal for Colman’s testimony because sufficient 
evidence was provided by Rose to sustain both the 
conviction and the special circumstance finding.”  
App. 129.  Finally, the district court also denied 
Phillips’ claim that his counsel was ineffective for 
presenting an alibi defense.  App. 120. 

On appeal again, the Ninth Circuit affirmed the 
District Court’s ruling on the ineffective counsel 
claim.  Yet—despite Phillips’ concession in the earlier 
appeal that he was not entitled to relief solely on his 
Napue claim and the fact that, consistent with that 
concession, the panel in that appeal had remanded 
for an inquiry limited to “cumulative prejudice” from 
the alleged false evidence and ineffective assistance 
of counsel together—the same panel on a 2-to-1 vote 
reversed the district court and ordered relief based 
solely on the Napue claim.  In an opinion again 
authored by Judge Reinhardt, the majority concluded 
that the evidence of the secret deal could have been 
used to impeach Colman’s credibility, and that the 
prosecutor’s failure to correct Colman’s “false” 
testimony was misconduct.  App. 39.  Applying the 
materiality standard of Napue—whether there was 

                                         
2  During the evidentiary hearing, Phillips presented 

evidence which suggested that pending drug charges in nearby 
Fresno County were not pursued because Colman was a witness 
in this case.  App 130. 
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any reasonable likelihood that the false testimony 
could have affected the judgment of the jury—the 
majority concluded that the error was not prejudicial 
to Phillips’ convictions for first degree murder, 
attempted murder, and robbery.  App. 49, 53. 

However, the panel majority held that the 
prosecutor’s misconduct was material to the special-
circumstance finding that Bartulis’ murder occurred 
during the commission of a robbery, thus rendering 
Phillips ineligible for the death penalty.  App. 54.  
The majority based its conclusion that the withheld 
evidence was material on its own understanding of 
California’s rule under People v. Green, 27 Cal.3d 1 
(1980)—the rule that the California Supreme Court 
had found inapplicable to Phillips’ case.  In Green, 
the California Supreme Court held that a robbery 
that was merely incidental to a murder would not 
support a robbery/murder special circumstance.  Id. 
at 60-61.  In that case, the state supreme court 
concluded that, because Green’s sole motivation to 
rob the victim of her property was to “facilitate or 
conceal the primary crime” of murder, the robbery 
was only incidental to the intended murder.  Id. at 
60-61.  The state court found it was “beyond dispute” 
that the defendant took his wife’s property for a 
nonlarcenous purpose—“as  part of a deliberate effort 
to leave her unidentifiable.”  Id. at 55.   

Here, the Ninth circuit majority concluded, 
“[c]onsiderable evidence in the record suggests that 
Phillips had not, in fact, orchestrated the events of 
December 7, 1977 for the purpose of robbing Rose 
and Bartulis.”  App. 55-56.  This “evidence,” in the 
majority’s view, primarily consisted of the lack of any 
evidence in the record that Phillips had ensured that 
Rose and Bartulis, prior to driving to the vacant lot, 
actually had the money he asked them to bring and 
the fact that, after shooting the victims, Phillips had 
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failed to find the money that Rose had in his jacket 
pocket.  App. 56. 

Despite victim Rose’s eyewitness testimony, the 
majority asserted that Colman’s testimony “was 
essential to the prosecution's special circumstance 
case” because evidence of Phillips’ intent to steal 
absent Colman’s testimony was “minimal.”  App. 57-
58.  The majority cited, as crucial to the special-
circumstance finding, Colman’s testimony that 
Phillips had complained after the shooting about his 
inability to find the money he had told the victims to 
bring.  The majority also noted that Colman had 
testified that Phillips had extensively searched the 
victims after the shooting.  From this, it concluded 
that Colman’s testimony was the most “specific” and 
“powerful” evidence of Phillips’ intent to rob his 
victims.  App. 58. 

Based on its view of the record, the majority 
concluded that, if Colman’s testimony had been 
“discredited” by the revelation of the “secret deal,” 
then “the jury could and likely would have concluded 
that the theft of the wallets . . . was simply a ‘second 
thing to’ the murder, and thus not a special 
circumstance under California law.”  App. 58.  The 
majority reached this conclusion even though Phillips 
had never testified that he had killed only with a 
non-robbery purpose and, as noted above, even 
though the state supreme court had held that the 
evidence in the record did not implicate the state-law 
Green rule.   

The majority also rejected the district court’s 
ruling that Colman had been sufficiently impeached 
by:  her admission that she indeed was hoping for 
leniency in light of her cooperation; or by evidence of 
her own-recognizance release and the unusual 
number of continuances that had occurred in her 
case; or by evidence of her status, confirmed in the 
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jury instructions, that she was an accomplice whose 
testimony should be viewed with “caution.”  Rather, 
the majority simply concluded that evidence that an 
actual deal existed would have “had far more 
persuasive force than [defense counsel’s] assertions, 
wholly unsupported by any evidence, that such a deal 
might have existed.”  App. 61. 

Consequently, the majority held “that there is ‘a 
reasonable likelihood that the false testimony could 
have affected the judgment of the jury,’ [citation], 
with respect to the finding that Bartulis's murder 
occurred during the commission of a robbery.”  App. 
62.  In addition to ruling the evidence “material” 
under Napue, the majority also indicated that it was 
“material” suppressed evidence under Brady v. 
Maryland, 373 U.S. 83 (1963).  That is, the majority 
indicated that if the Brady materiality standard 
applied, “we would hold” that there is a “‘reasonable 
probability’ that the jury's special circumstance 
finding ‘would have been different’ but for the state's 
violations.”  App. 63 citing United States v. Bagley, 
473 U.S. 667, 682 (1985). 

  Judge Kleinfeld dissented.  Observing that 
every other court to consider this claim had 
concluded that any error was harmless, Judge 
Kleinfeld agreed that,  even “[h]ad the jury been fully 
informed of the prosecutor's agreement with 
Colman's lawyer, and that she had escaped 
prosecution on unrelated charges, it would have 
made no difference to the verdict” because “[t]he 
evidence in this case overwhelmingly supported the 
conclusion that Phillips possessed the intent to rob 
these men.”  App. 75, 81  In Judge Kleinfeld’s view, 
the majority, “tak[ing] upon itself the role of a jury of 
two,” had ordered habeas corpus relief based on the 
existence of merely a “conceivable, speculative 
possibility” of prejudice.  App. 73, 82. 
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REASONS FOR GRANTING CERTIORARI 

THE MAJORITY APPLIED A MATERIALITY 
STANDARD FOR NAPUE AND BRADY THAT 
CONFLICTS WITH THIS COURT’S DECISIONS 

The panel majority determined materiality “in a 
way that conflicts with relevant decisions of this 
Court.”  Supreme Court Rule 10(c).  The majority’s 
measure of materiality ignored the “reasonable” 
adjective in the Napue and Brady standards of 
materiality, and instead adopted a standard based on 
speculation and mere possibilities. 

This Court has long condemned the knowing 
use of false testimony by the state.  Mooney v. 
Holohan, 294 U.S. 103, 112 (1935), Pyle v. Kansas, 
317 U.S. 213, 216 (1942); Alcorta v. Texas, 355 U.S. 
28, 31 (1957); Napue v. Illinois, 360 U.S. at 269.  
When the state permits false testimony to go 
uncorrected, however, reversal is not automatic.  
Instead, “[a] new trial is required [only] if ‘the false 
testimony could . . . in any reasonable likelihood have 
affected the judgment of the jury . . . .’”  Giglio v. 
United States, 405 U.S. 150, 154 (1972) (quoting 
Napue, 360 U.S. at 271). 

Here, the Ninth Circuit panel majority 
purported to apply the “reasonable likelihood” 
materiality standard of Napue, and the similar 
standard in Brady, in concluding that the 
robbery/murder special-circumstance finding must be 
reversed.  The materiality measure utilized by the 
majority, however, bears little resemblance to the 
standards established by this Court. Rather than 
evaluate the impact of the alleged “false” testimony 
through an objective lens of reasonableness, the 
majority instead took “upon itself the role of a jury of 
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two” and employed a measure of materiality that 
permitted a finding of prejudice based on speculation 
and conjecture.3  App. 73, 82. 

The panel majority in effect redefined Napue 
materiality in a manner that conflicts with this 
Court’s precedents.  Though the majority quoted the 
correct standard from this Court’s decisions, it 
interpreted that language to permit reversal of a 
thirty-year-old final state-court judgment based on 
speculation rather than a careful consideration of 
error in the totality of the circumstances.  The 
majority’s unique view of the materiality standard 
fails to recognize that  

the harmless-error doctrine is essential to 
preserve the  “principle that the central 
purpose of a criminal trial is to decide the 
factual question of the defendant's guilt or 
innocence, and promotes public respect for 
the criminal process by focusing on the 
underlying fairness of the trial rather than 
on the virtually inevitable presence of 
immaterial error.”   

Arizona v. Fulminante, 499 U.S. 279, 307-08 (1991) 
(quoting Delaware v. Van Ardsell, 475 U.S. 673, 681 
(1986)).  The overly strict materiality standard 
applied by the majority resulted in reversal for 
immaterial error in derogation of this Court’s 
materiality precedents. 
 

                                         
3  Because the record does not support the majority’s 

materiality finding under the Napue standard, it is necessarily 
insufficient to support the majority’s conditional finding that 
the “false” testimony satisfied the materiality standard of Brady 
v. Maryland.  Though similar to Brady materiality, the Napue 
materiality standard is more favorable to the defendant than 
Brady.  See United States v. Agurs, 427 U.S. 97, 103-04 (1976). 
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This is not a case in which a federal court held a 
correct view of the law but applied it incorrectly to 
the facts of the case.  Instead, the majority in effect 
applied a standard of materiality that is in conflict 
with the standard established by this Court and 
followed by other circuits.  The majority granted 
relief “on the basis of little more than speculation 
with slight support.”  Wood v. Bartholomew, 516 U.S. 
1, 8 (1995) (per curiam).  Its misapplication of the 
“reasonable likelihood” standard constitutes an 
“extreme malfunction.”  See Greene v. Fisher, 132 
S.Ct. 38, 43-44 (2011.)  Certiorari is necessary to 
ensure that this Court’s requirement of “materiality” 
in the Napue and Brady contexts is adhered to in the 
courts of appeals.   

A. The Majority’s Speculation 
Ignored the “Reasonable” 
Likelihood Requirement in this 
Court’s “Materiality” Standards  

Until the decision of the panel majority, every 
court to have considered Phillips’ Napue claim has 
concluded that no possible prejudice to Phillips could 
have occurred.  App. 73.  To find prejudice in this 
case and reverse the special circumstance finding, 
the panel majority resorted to speculation and 
conjecture.  The majority in effect deleted 
“reasonable” from the Napue materiality standard.   

In Wood v. Bartholomew, 516 U.S. at 8, this 
Court summarily reversed the Ninth Circuit’s 
conclusion that the prosecutor’s failure to disclose 
inadmissible polygraph test results of a witness was 
material under Brady v. Maryland.  Although 
recognizing that the polygraph results were 
inadmissible, the Ninth Circuit nevertheless 
concluded that the information was material because 
it could have led defense counsel to depose the 
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witness, who, in the Ninth Circuit’s opinion, might 
have further implicated himself in the charged 
offense.  Id. at 5.  But this Court recognized that the 
Ninth Circuit’s materiality analysis “was based on 
mere speculation, in violation of the standards we 
have established.”  Id. at 6.  The Ninth Circuit’s 
speculation about what defense counsel might have 
done was further discredited by testimony from trial 
counsel, who indicated that he would not likely have 
cross-examined the witness any differently even with 
the polygraph results.  Id. at 7.  This Court 
concluded, “where . . . a federal appellate court, 
second-guessing a convict's own trial counsel, grants 
habeas relief on the basis of little more than 
speculation with slight support, the proper delicate 
balance between the federal courts and the States is 
upset to a degree that requires correction.”   Id. at 8. 

Similarly, in finding that Colman’s “false” 
testimony was material to the special circumstance 
finding in this case, the Ninth Circuit has again 
improperly “grant[ed] habeas relief on the basis of 
little more than speculation with slight support.”  Id. 
at 8.  The panel majority found prejudice based not 
on an objective “reasonable likelihood” standard, but 
based on any “conceivable, speculative possibility” of 
a different result.  App. 82.   

The central premise of the majority’s opinion—
that the jury could have found that Phillips’ sole or 
primary motivation for his scheme was to murder 
Rose and Bartulis and not to rob them—is 
unsupportable on this record.  Rather than rely on 
affirmative evidence, the majority conjured 
unreasonable inferences from the testimony that was 
presented to support its imaginative interpretation of 
the state of the record before the jury. 
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The majority concluded that evidence of 
Phillips’ intent to rob was “minimal” without 
Colman’s testimony.  App. 57.  But, as the dissent 
forcefully explained, “The evidence in this case 
overwhelmingly supported the conclusion that 
Phillips possessed the intent to rob these men.”  App. 
81.  Rose testified that Phillips told him to “get as 
much cash together as [he] could.”  7 RT 250.  
Phillips’ insistence that Rose bring as much cash as 
he could strongly suggests a robbery motive because 
Rose had already paid for the stolen goods with a 
promissory note.  Uncontradicted evidence that he 
told Rose to bring cash over and above what Rose had 
already paid demonstrates that Phillips was trying to 
maximize his profits from the planned 
robbery/murders.   

And, needless to say, Phillips took the victims’ 
wallets and searched Rose’s pockets after the 
shooting.  He also took Rose’s gun.  App. 76, 301.  
Taking valuable property from the victims strongly 
demonstrates Phillips’ intent to steal.  “[W]hen one 
kills another and takes substantial property from the 
victim, it is ordinarily reasonable to presume the 
killing was for purposes of robbery.”  People v. 
Turner, 50 Cal.3d 668, 688 (1990).  The only 
plausible inference to be drawn from Phillips’ actions 
is that he intended to rob his victims when he shot 
them. 

Evidence before the jury also suggests that 
Phillips was low on cash because he had to borrow 
$125 the day after the murder and his mother had to 
purchase his plane ticket to Sacramento.  7 RT 229, 
232-33, 238, App. 68.  That Phillips lacked money is 
additional evidence of motive and an intent to steal 
at the time he murdered Bartulis.  People v. Abilez, 
41 Cal.4th 472, 511 (2007).  Accordingly, the evidence 
supporting Phillips’ intent to rob was not merely 
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“minimal” but instead strongly compelled a finding 
that Phillips intended to rob Rose and Bartulis when 
he opened fire on them in their car. 

The majority also found that “considerable” 
evidence in the record supported an inference that 
Phillips did not act “for the purpose of robbing Rose 
and Bartulis,” but only to commit murder.  App. 55-
56.  This finding also strains credulity.  The majority 
pointed to no affirmative evidence in the record 
suggesting that Phillips’ sole motivation had been to 
kill his victims.  Instead, the majority resorted to 
drawing negative inferences from its distorted view 
of the record.   

The majority relied greatly on the lack of 
testimony that Phillips, prior to leading his victims to 
the vacant lot, had verbally confirmed that they had 
brought the money he had requested.  App. 56.  But 
neither Rose nor Colman were ever asked specifically 
about that fact.  Thus, there was no testimony in the 
record that Phillips had, in fact, not confirmed the 
existence of the money.  Instead, the majority merely 
inferred that “fact” from its absence in the testimony.   

Moreover, even if Phillips had not verbally 
confirmed the existence of the money, that “fact” 
would have had little relevance to the question of 
Phillips’ intent.  Rose testified that he and Phillips 
had made “concrete arrangements” about the 
purchase and had discussed it at least “half a dozen 
times.”  7 RT 248.  In addition, Phillips had met Rose 
on the day of the murder in the parking lot of Bank of 
America just after Rose obtained the money.  7 RT 
250-51, 269.  Under the circumstances, Phillips had 
no reason to verbally “confirm” with his victims that 
they had brought the money because he had every 
reason to believe that they had.   
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The majority also found that “evidence at trial 
indicated that after shooting Rose and Bartulis, 
Phillips did not search them thoroughly; rather, he 
conducted a search of Rose so cursory that he failed 
to find the wad of bills totaling $3,500—$5,000 that 
Rose had placed in his jacket's breast pocket.”  App. 
56.  This misstates the record.  No witness testified 
that Phillips only superficially searched his victims.    
The majority again simply inferred that Phillips 
conducted a cursory search from the fact that Phillips 
failed to find the money in Rose’s breast pocket.  The 
record belies such an inference—Rose specifically 
recalled “someone moving me around such as 
searching my pockets” and Phillips retrieved not only 
both victims’ wallets from their pockets but also 
Rose’s gun from the vehicle.  7 RT 257, App. 53. 

According to the majority, since Phillips was not 
very successful in planning or executing the robbery, 
he must not have intended a robbery at all.4   The 
majority’s projective evaluation of Phillips’ 
performance as a robber, however, hardly 
demonstrates that the record contains “considerable” 
evidence that Phillips did not intend to rob his 
victims.  Indeed, as the dissent noted: 

Many criminals do slipshod work, and 
many robbers are disappointed with the 
proceeds, but “I wouldn't have robbed and 
killed him had I known that was all I 
would get,” or “I wish I’d searched his 
other pockets,” is not the same as “I did not 
kill him as part of my robbery.” 

App. 77. 
                                         

4 Taken to its logical conclusion, the reasoning of the 
panel could support the inference that Phillips did not intend to 
kill Rose since he did not make sure that Rose was dead after 
shooting, burning, and hitting Rose with a car. 



20 

 

The majority’s materiality finding is further 
discredited by the fact that the jury, understandably, 
was presented with neither instruction nor argument 
on the spurious theory that the robbery was 
incidental to the murder.  As the state supreme court 
held on direct appeal, instructions on “Green’s 
‘incidental robbery’ doctrine” were not appropriate 
because the doctrine was not a “general principle of 
law ‘closely and openly connected with the facts’” of 
this case.  App. 334.  Defense counsel, not 
surprisingly, declined to argue that Phillips’ plan was 
only to murder his victims and not to also rob them.  
Instead, defense counsel argued, consistent with 
Phillips’ false testimony, that Phillips was not 
present.  Counsel also suggested—with minimal 
evidentiary support—that the killings had occurred 
during an unplanned “shootout” and any robbery was 
at most an “afterthought.”  10 RT 113. 

Because Phillips was not entitled to instructions 
or reliance on the Green doctrine, it cannot plausibly 
be said that it was reasonably likely the jury could 
have concluded that Phillips somehow had harbored 
solely an intent to murder his victims.  As this Court 
has recognized: 

Jurors do not sit in solitary isolation 
booths parsing instructions for subtle 
shades of meaning in the same way that 
lawyers might.  Differences among them in 
interpretation of instructions may be 
thrashed out in the deliberative process, 
with commonsense understanding of the 
instructions in the light of all that has 
taken place at the trial likely to prevail 
over technical hairsplitting.   

Boyde v. California, 494 U.S. 370, 380-81 (1990).  The 
majority’s willingness to credit the jury in this case 
with such “technical hairsplitting” amounted to “little 
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more than speculation with slight support.”  Wood v. 
Bartholomew, 516 U.S. at 8. 

This Court has emphasized that, when 
determining materiality, the “adjective [reasonable] 
is important.”  Strickler v. Greene, 527 U.S. 263, 289 
(1999); Kyles v. Whitley, 514 U.S. 419, 434 (1995).  
The modifier “reasonable” is important because it 
precludes courts from vacating convictions merely 
because of what “could or might have” fancifully 
happened.  Boyde v. California, 494 U.S. at 380, n.4.  
“The mere possibility that an item of undisclosed 
information might have helped the defense, or might 
have affected the outcome of the trial, does not 
establish ‘materiality’ in the constitutional sense.”  
United States v. Agurs, 427 U.S. at 109.  In a 
different context, this Court held that a “reasonable 
likelihood” standard requires more than a showing 
that something is merely “remote, outlandish, or 
simply hypothetical.”  United States v. Fowler, 131 
S.Ct. 2045, 2052 (2011). 

B. The Majority Failed to Consider 
the Totality of the Circumstances 

In addition to applying the Napue and Brady 
materiality standards based on speculation, the 
majority’s analysis is also fundamentally flawed 
because it unreasonably failed to evaluate the 
totality of the record.  Instead, the majority focused 
myopically on Colman’s testimony in isolation 
without properly considering the error in the context 
of the evidence as a whole.   

This Court “has consistently made clear that it 
is the duty of a reviewing court to consider the trial 
record as a whole and to ignore errors that are 
harmless, including most constitutional violations.”  
United States v. Hasting, 461 U.S. 499, 504 (1983).  
When evaluating materiality under Brady and 
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Napue, this Court has similarly indicated, “the 
omission must be evaluated in the context of the 
entire record.”  United States v. Agurs, 427 U.S. at 
112.  The majority failed to follow this established 
principle of law. 

First, substantial evidence corroborated 
Colman’s testimony.  Most significant, her testimony 
was consistent with Rose’s account of the 
circumstances leading up to and during the offenses.  
As the majority found, “the jury had no reason not to 
credit [Rose’s] testimony.”  That Colman testified 
consistently with the unimpeachable Rose strongly 
suggests that Colman’s testimony was truthful.  Also,   
Phillips’ recorded phone call, in which he bragged 
about how his “.45 sure did put a big hole right 
through him,” corroborated Colman’s testimony that, 
immediately after the shootings, Phillips had 
commented to her that his gun “was too big of a 
caliber because he was too close.”  App. 49, 302. 

Undisclosed impeachment evidence is not 
material when the witness’s testimony is strongly 
corroborated by other evidence.  United States v. 
Connolly, 504 F.3d 206, 217 (1st Cir. 2007); United 
States v. Wilson, 481 F.3d 475, 481 (7th Cir 2007); 
Hovey v. Ayers, 458 F.3d 892, 920 (9th Cir. 2006); 
Belmontes v. Woodford, 350 F.3d 861, 882 (9th Cir. 
2003). The evidence corroborating Colman’s 
testimony was before the jury and therefore should 
have been considered when determining the 
materiality of Colman’s allegedly false testimony.  

Second, the majority failed to consider the 
impact of Colman’s concession that she was 
“expecting that [the prosecution] would take into 
consideration that I am willing to cooperate.”  App. 
31.  The fact that Colman admitted she was hoping 
for consideration for her testimony was highly 
relevant to her credibility.  Indeed, the lack of a 



23 

 

concrete agreement with the prosecution provided an 
even greater incentive for Colman to color her 
testimony in favor of the prosecution.  See, United 
States v. Bagley, 473 U.S. at 684 (“The fact that the 
stake was not guaranteed through a promise or 
binding contract, but was expressly contingent on the 
Government's satisfaction with the end result, served 
only to strengthen any incentive to testify falsely in 
order to secure a conviction”).   

In light of Colman’s testimony, the panel’s 
conclusion that disclosure of the “secret deal” to the 
jury would have likely caused the jury to discredit 
Colman’s testimony is unreasonable.  The jury in this 
case was well aware that Colman had a strong 
motivation to please the prosecution.  Defense 
counsel effectively argued to the jury that the lack of 
a deal presented a strong incentive for Colman to 
testify favorably for the prosecution, arguing “they’re 
holding a murder charge over her head to compel her 
to testify, and she’s singing like bird [sic], the tune 
that they call.”  10 RT 89.  Given that argument by 
defense counsel, the jury’s knowledge of the deal 
between the prosecution and Colman’s counsel would 
not have made a difference in its evaluation of her 
credibility. 

Third, the majority failed to consider the impact 
on the jury’s verdict of Phillips’ own false testimony. 
Indeed, Phillips himself has recognized that his false 
testimony was fatal to his claim of materiality.  
Phillips conceded in his first appeal to the Ninth 
Circuit that the Napue error would not have made a 
difference to the jury findings given his alibi defense. 
App. 194. 

Following that concession, the majority in its 
earlier decision in this case ordered an inquiry on 
remand only into the materiality of the alleged 
Napue error in the context of cumulative prejudice 
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from claimed ineffective assistance of counsel in 
failing to present a hypothetical shootout defense.  
App. 196-97.  It never suggested that a remand was 
needed, contrary to Phillips’ concession, solely on the 
question of whether the alleged false evidence was 
material even in light of Phillips’ own alibi defense.  

Phillips’ alibi defense presented the jury with a 
stark all-or-nothing choice.  Once the jury rejected 
Phillips’ testimony, there was no reason for the jury 
not to accept the testimony of Rose and Colman 
regarding the crimes.  Given the all-or-nothing choice 
presented to the jury by Phillips’ alibi defense, it was 
not reasonably likely that the jury could have parsed 
the evidence and the law to conclude that Phillips 
was a killer but not a robber. 

 
* * * 

The majority applied a materiality standard 
that bears little resemblance to the standards 
established by this Court for Napue and Brady 
claims.  The majority’s reliance on minimal evidence 
and extensive speculation to find Napue error 
eliminates any objective reasonableness from the 
materiality standard.  That objective component to 
the standard is necessary to avoid “exact[ing] great 
costs to the State's legitimate interest in finality” and 
to maintain the “proper delicate balance between the 
federal courts and the States . . . .”  Wood v. 
Bartholomew, 516 U.S. at 8.  This Court should 
restore that standard. 
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CONCLUSION 

The petition for writ of certiorari should be 
granted.   
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