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INTRODUCTIONINTRODUCTIONINTRODUCTIONINTRODUCTION    

The brief in opposition concedes the existence of a 

significant circuit split on the question presented in 

this petition.  And while Respondent attempts to 

downplay the extent of that split, it does so by ne-

glecting even to mention the law of several circuits 

and mischaracterizing the law in others.   

Respondent suggests that review is unwarranted 

here because the Sixth Circuit properly applied this 

Court’s decision in Wilmington Star Mining Co. 
v. Fulton, 205 U.S. 60 (1907).  But if that were so 
(which it is not), it would only demonstrate that 
eight other circuits are flouting Wilmington, and it 
would do nothing to undercut the split.   
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Respondent also claims this case is a “poor vehicle” 

because rational-basis review is a “legal inquiry” that 

should not be submitted to a jury.  Opp. 10, 23.  That 

argument was never raised below and, in any event, 

is wrong.  Respondent is thus left to quibble with 

whether the evidence was sufficient on that theory.  

But that factual contention was rejected by both 

courts below and has no bearing on certiorari.   

The general verdict has a provenance as old as the 

jury itself.  The decision below, and the confusion in 

the circuits generally, threaten its viability.  The 

writ should be granted. 

ARGUMENTARGUMENTARGUMENTARGUMENT    

I.I.I.I.    THE THE THE THE QUESTION PRESENTEDQUESTION PRESENTEDQUESTION PRESENTEDQUESTION PRESENTED    HAS DEEPLY HAS DEEPLY HAS DEEPLY HAS DEEPLY 

DIVIDED THE CIRCUITSDIVIDED THE CIRCUITSDIVIDED THE CIRCUITSDIVIDED THE CIRCUITS.... 

The Sixth Circuit recognized that its holding below 

was in direct conflict with “[m]any circuits.”  Pet. 

App. 31a.  And yet Respondent urges that the Peti-

tion’s analysis of the circuit split is an “overstate-

ment.”  Opp. 25.  That is demonstrably wrong.  

1.  Three circuits—the Fourth, Fifth, and Federal—

have followed a rule directly contrary to the one 

employed by the Third, Sixth, Tenth, Eleventh, and 

D.C. Circuits.  See Pet. 12 (discussing Sandberg 
v. Virginia Bankshares, Inc., 891 F.2d 1112, 1122 
(4th Cir. 1989); Walther v. Lone Star Gas Co., 952 
F.2d 119 (5th Cir. 1992); and i4i Ltd. P’ship 
v. Microsoft Corp., 598 F.3d 831 (Fed. Cir. 2010)).  
Respondent attempts to minimize these cases, but its 

efforts fall short.  Respondent finds fault with Wal-
ther, for example, because the decision only “devot-

ed” a “paragraph” to the issue and is “over twenty 

years” old.  Opp. 26.  But the brevity of the analysis 

is immaterial; the Fifth Circuit presumably regarded 
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the applicability of Griffin v. United States, 502 U.S. 

46 (1991), as self-evident.  Nor is the decision’s 

vintage a cause for concern; the Fifth Circuit has 

subsequently applied Griffin’s logic to other civil 
cases.  See Advocare Int’l LP v. Horizon Labs., Inc., 
524 F.3d 679, 696 (5th Cir. 2008); Rodriguez v. Ridell 
Sports, Inc., 242 F.3d 567, 577 (5th Cir. 2001). 

Respondent next contends that the “Federal Circuit 

does not maintain its own law on” the question 

presented.  Opp. 25.  To the contrary:  the Federal 

Circuit’s  decisions make clear that it applied its own 

law, not that of the circuit where the case arose, in 

adopting the Griffin presumption.  Respondent cites 

Northpoint Technology, Ltd. v. MDS America, Inc., 
413 F.3d 1301 (Fed. Cir. 2005), for the proposition 

that Griffin’s application is a question of regional 
law, but the cited passage dealt with a different 

issue: what standard of review to apply when the 

district court grants a new-trial motion.  See id. at 

1311.1  When deciding whether to apply the Griffin 
presumption, by contrast, the Federal Circuit cited 

Griffin and cases from three circuits—but not the 
Eleventh, where the case originated.  Id. at 1311-12.  
And indeed, Respondent does not dispute that the 

Eleventh Circuit applies the exact opposite rule of 

the one the Federal Circuit adopted in Northpoint.  
See Opp. 25.  The Federal Circuit has decided the 
issue for itself.   

                                                      
1  The Federal Circuit does not blindly apply regional circuit 
law to any procedural issue “not unique to patent law,” as 
Respondent suggests.  Opp. 25.  In fact, the Federal Circuit has 
explained that it applies its own rules to many procedural 
issues, even where those issues “might separately arise in a 
case having nothing to do with the patent laws.”  Biodex Corp. 
v. Loredan Biomedical, Inc., 946 F.2d 850, 858 (Fed. Cir. 1991).   
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Finally, Respondent attempts to undermine the 

relevant Fourth Circuit case, Sandberg—which held 

that “the submission of both correct and incorrect 

factual bases supporting a single theory of recovery 

is not grounds for reversal,” 891 F.2d at 1122—by 

citing two cases that predate it and are inapposite to 
boot.  Ely v. Blevins, 706 F.2d 479 (4th Cir. 1983), 
involved reversal of a multi-count verdict infected by 

a legally erroneous jury instruction.  Id. at 480.  That 
is consistent with Griffin, and has no bearing on 
what to do where a theory submitted to the jury 

lacks sufficient evidence.  See Pet. 18-19.  And 
Krizak v. W.C. Brooks & Sons, Inc., 320 F.2d 37 (4th 
Cir. 1963) analyzed when, under Virginia law, a 

defense of contributory negligence could be submit-

ted to a jury.  Neither case undercuts Petitioners’ 

showing that the Fourth and Sixth Circuits have 

squarely conflicting rules. 

2.  Respondent’s next move is to assume the only 

relevant split is between those circuits that follow 

Griffin in the civil context and those that do not.  
That assumption conveniently elides the tremendous 

divergence among circuits in the latter category.  As 

demonstrated in the Petition (at 13-16), those cir-

cuits themselves have split in outcome-determinative 

ways. 

Respondent does not dispute that in the Sixth Cir-

cuit—and four others—a court is required to remand 

for a new trial whenever a possible factual basis of a 

general verdict is unsupported by the evidence.  

There is “no room for a harmless error analysis.”  

Morrison Knudsen Corp. v. Fireman’s Fund Ins. Co., 
175 F.3d 1221, 1236 (10th Cir. 1999).  Indeed, Re-

spondent believes such a rule is compelled by Wil-
mington.  Opp. i.  



5 

   
 

But Respondent also does not dispute that three 

circuits—the First, Second, and Eighth—have ex-

pressly embraced a harmless-error approach.  Pet. 

13.2  Those circuits’ approach is inconsistent with the 

Sixth Circuit’s.  In addition, the Seventh Circuit 

applies the mirror image of the harmless-error rule, 

affirming absent a showing that the jury was proba-

bly confused.  Pet. 14.  Finally, the Ninth Circuit has 

its own idiosyncratic approach.  Pet. 15-16.3 

None of these five circuits’ approaches can be 

squared with the one adopted below.  The verdict for 

Petitioners would have been affirmed in the Ninth 

Circuit and probably in the Seventh.  Pet. 14-16.  

Respondent makes no effort to show otherwise.  In 

the First, Second, and Eighth Circuits, meanwhile, 

Petitioners would have the opportunity to show the 

error was harmless.  Respondent offers no persuasive 

reason why this Court should ignore these splits 

between and among the circuits. 

3.  Finally, Respondent claims that “only two cir-

cuits”—the Federal and Fifth—“have even addressed 

whether Griffin altered the longstanding general 
civil verdict rule.”  Opp. 25.  There are two problems 

with that statement.  First, it goes to the ultimate 

merits; the fact remains that the circuits are hope-

lessly divided on whether to affirm general verdicts 

                                                      
2 Thus Respondent’s assertion that the “First Circuit’s ap-

proach” is “fully consistent with Wilmington Star” is plainly 
false.  Opp. 27.  

3 Respondent faults the Ninth Circuit cases cited for their age.  
But they have been repeatedly applied.  E.g., Woods v. Carey, 
2012 WL 2673113 (9th Cir. July 6, 2012).  And the best Re-
spondent can muster about the other circuits is that there are a 
few inconsistent cases.  If anything, that militates in favor of 
certiorari.  See Gressman § 4.6, at 254. 
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when one theory is factually insufficient.  Second, 

Respondent’s contention is untrue.  The Sixth Cir-

cuit, in Virtual Maintenance, Inc. v. Prime Comput-
er, Inc., held that Griffin “does not alter the 

longstanding civil general verdict rule.”  11 F.3d 660, 

677 (1993).  The Seventh Circuit applied Griffin to 
establish its juror-confusion rule.  Pet. 14.  The First 

Circuit cited Griffin to explain why its harmless-

error standard was “generously applied.”  Gillespie 
v. Sears, Roebuck & Co., 386 F.3d 21, 30 n.7 (2004).  
And the Fifth and Federal Circuits have expressly 

applied Griffin in civil cases. 

In short, not only have at least five circuits consid-

ered Griffin’s effect on civil cases, they have come up 

with four different answers.  That only confirms the 

confusion among the courts of appeals. 

II.II.II.II.    THE DECISION BELOW IS WRONG ON THE THE DECISION BELOW IS WRONG ON THE THE DECISION BELOW IS WRONG ON THE THE DECISION BELOW IS WRONG ON THE 

MERITSMERITSMERITSMERITS....    

At no point does Respondent attempt to explain 

why Griffin’s presumption of juror competence on 

factual issues should be confined to criminal cases, or 

why a civil defendant should be accorded more 

procedural protection than a criminal one.  See Pet. 
20-24.  Instead, Respondent relies on Wilmington, 
which, it claims, “held that a new trial is required 
when at least one, but not every, factual basis for a 

general civil verdict is unsupported by the evidence.”  

Opp. i (emphasis added).  If that characterization of 

Wilmington were right, then eight circuits are now 
blatantly defying it, having either embraced Griffin 
in civil cases or adopted a harmless-error rule.  Pet. 

12-16.  That would be “one of the strongest possible 

grounds” for certiorari.  Gressman § 4.5, at 250. 
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But the characterization of Wilmington is wrong:  
That case concerned a different issue.  The precise 

question before the Court was whether the trial court 

had erred in “overruling motions to strike out the 2d, 

3d, and 6th counts of the declaration, and in refusing 

to instruct the jury that no recovery could be had 

under any of those counts.”  205 U.S. at 77-78.  In 

this case, by contrast, Respondent has not argued 
that the trial court erred in that way.  See Pet. 23 
n.3.  It also is not clear that Wilmington was apply-
ing federal law at all, much less that it purported to 

establish a uniform federal appellate rule.  At the 

time Wilmington was decided, federal courts were 
obligated to follow state procedures.  See Conformity 

Act of June 1, 1872, § 5, 17 Stat. 196.  And in decid-

ing whether to remand, the Court cited and dis-

cussed an Illinois statute.   

In any event, Respondent’s point again goes to the 
merits, not whether certiorari is appropriate.  How to 

reconcile Wilmington with Griffin has caused a great 
deal of confusion among lower courts.  This Court 

should grant the writ to resolve it. 

III.III.III.III.    THIS CASE IS AN IDEAL VEHICLETHIS CASE IS AN IDEAL VEHICLETHIS CASE IS AN IDEAL VEHICLETHIS CASE IS AN IDEAL VEHICLE....    

Unable to explain away the circuit split, Respond-

ent spends the first 23 pages of its brief re-arguing 

the equal-protection claim tried below, in an attempt 

to show that this case a “poor vehicle.” The argument 

is meritless.4   

                                                      
4 This argument is repeated at length in the Respondent’s 

conditional cross-petition for certiorari, docketed as No. 12-712.  

Because the question presented there does not warrant review, 

Cross-Respondent has waived the right to file a brief in opposi-

tion. 
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1.  The question presented could not be posed more 

directly than it is here.  The district court instructed 

the jury that it could find for the plaintiffs on two 

different bases.  Pet. App. 30a.  Neither party con-

tended that that aspect of the instruction was legally 

erroneous; in fact, both parties’ proposed instructions 

were substantively identical.5  Pet. 23 n.3.  The jury 

rendered a general verdict for the plaintiff.  And the 

Sixth Circuit held that it was “obligated” to remand 

when it found the evidence insufficient as to one 

basis for that verdict, without any inquiry into 
whether the error was prejudicial.  Pet. 32a.  This is 

a perfect opportunity to decide whether a new trial is 

required in such circumstances.  There is no need to 

delve into the underlying equal-protection claim. 

2.  The supposed “vehicle problems” identified by 

Respondent are illusory.   

Respondent argues that the District Court erred in 

submitting the rational-basis question to the jury, 

and the Sixth Circuit erred in approving that ap-

proach, because “[r]ational-basis review does not 

require the government to proffer any evidence or 
articulate any reasoning; it is enough that a court 
conceives of a rational basis for government action.”  

                                                      
5  Respondent’s proposed instruction said liability could be 
found “either” by negativing every conceivable basis “or” by 
showing animus.  Pet. 23 n.3 (emphases added).  Rather 
improbably, it appears Respondent devoted one cryptic para-
graph on appeal to challenging its own instruction.  6th Cir. 
Appellant Br. 65.  As Petitioner pointed out below, 6th Cir. 
Appellee Br. 50, that argument is both wrong on the merits and 
irrevocably waived.  See Harvis v. Roadway Exp. Inc., 923 F.2d 
59, 60 (6th Cir. 1991) (party “may not complain on appeal of 
errors that he himself invited or provoked”).  In any event, 
Respondent did not raise error in the disjunctive instruction as 
a ground for denying certiorari, so it is doubly waived. 
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Opp. 16.  But that argument ignores what actually 

happened in this case.   

The district court did not ask the jury to dream up 

conceivable justifications for the city’s action.  It 

instead asked the jury whether, based on the evi-

dence adduced at trial, the plaintiffs had “demon-

strate[d] that [the] government action lacks a ration-

al basis” by successfully “negativing every conceiva-

ble basis which might support the government 

action[.]”  Pet. App. 26a (citation omitted).  Placing 

that factual burden on plaintiffs is an entirely proper 

approach to rational-basis review.  It is regularly 

employed by district courts.  E.g., David Hill Dev., 
LLC v. City of Forest Grove, 2012 WL 5381555 (D. 

Or. Oct. 30, 2012); Frank Sloup & Crabs Unlimited, 
LLC v. Loeffler, 745 F. Supp. 2d 115, 129 (E.D.N.Y. 

2010).  Indeed, this Court’s cases require it:  For a 

court to assure itself (as it must under rational-basis 

review) that “a purpose may conceivably or ‘may 

reasonably have been the purpose and policy’ of the 

relevant government decisionmaker,” a plaintiff 

must have an opportunity to show that “the facts 

preclude[ ]” such an “inference.”  Nordlinger v. Hahn, 
505 U.S. 1, 15 (1992).  And the City’s own proposed 

jury instructions called for submitting the no-

conceivable-basis issue.  Pet. 23 n.3.  The City’s 

eleventh-hour attempt to manufacture legal error is 

baseless.  And more to the point, it is also waived; 

Respondent never argued below that rational-basis 

review is a purely “legal inquiry” never amenable to 

jury decision.  Opp. 23. 

Perhaps recognizing the futility of its newly minted 

legal argument, Respondent goes on to argue that 

the Sixth Circuit was “incorrect” to find that there 

was a “genuine dispute” of fact that the ordinance 
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lacked any rational basis.  Opp. 10.  But just as this 

Court “do[es] not grant certiorari to review evidence 

and discuss specific facts,” United States v. John-
ston, 268 U.S. 220, 227 (1925), neither does it deny 
certiorari review of a deserving legal question merely 

because one side self-servingly quibbles with the 

facts found below.  That is particularly true “where 
the findings of fact made by the district court receive 

the concurrence of the court of appeals.”  Gressman 

§ 4.14, at 271.  And in any event, ample evidence 

supported the jury’s finding.  Pet. 4-7.  After all, even 

the City Manager, a leading proponent of the ordi-

nance, wrote, “I don’t think we have adequate justifi-

cation for restricting [the ordinance] to that [north-

ern] area.”  Pet. App. 13a. 

3.  Respondent’s purported equal-protection “con-

flicts” (Opp. 18-21) are fictional.  First, the Sixth 

Circuit’s decision does not conflict with this Court’s 

decision in Village of Euclid v. Ambler Realty Co., 
272 U.S. 365 (1926).  Euclid recognized that a zoning 
law violates the Constitution if it is “clearly arbitrary 

and unreasonable.”  Id. at 395.  That is what the jury 
found here.  Respondent also cites other decisions 

holding that a state has a legitimate interest in 

preserving local character. The Sixth Circuit did not 

hold to the contrary.  It merely held that there was 

sufficient evidence for a jury to conclude that the 

zoning ordinance in this case was not rationally 

related to that purpose—or any other.  In short, the 

Respondent cannot point to a single proposition of 

law that is true in the Sixth Circuit and not true 

elsewhere that would have any bearing on the out-

come of this case. 

Finally, Respondent claims that if the Court grants 

certiorari, it would have to address the “logically 
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antecedent question presented by the City,” because 

“[f]ailure to do so will give implicit approval” to the 

Sixth Circuit’s decision.  Opp. 21.  Not so.  The Court 

would only have to address the question presented.  

S. Ct. R. 14.1(a).  The Court could assume without 

deciding that the Sixth Circuit’s judgment on the 

sufficiency of the evidence was right.  No competent 

lawyer would cite the opinion as implicit sanction for 

anything except the legal issue actually decided. 

 IVIVIVIV....    TTTTHIS CASE PRESENTS AN IMPORTANT, HIS CASE PRESENTS AN IMPORTANT, HIS CASE PRESENTS AN IMPORTANT, HIS CASE PRESENTS AN IMPORTANT, 

RECURRING ISSUE OF CIVIL PROCEDURERECURRING ISSUE OF CIVIL PROCEDURERECURRING ISSUE OF CIVIL PROCEDURERECURRING ISSUE OF CIVIL PROCEDURE....    

Respondent claims that the issue here is not suffi-

ciently important to warrant review because it would 

only affect a “limited subclass” of cases.  Opp. 28.  

But since “[m]ost jury-tried civil cases in federal 

courts are resolved, and always have been, by a 

general verdict,” 9B Wright & Miller § 2501, at 88, 

the rule announced in this case has the potential to 

affect appeals and post-trial motions in most federal 

civil cases nationwide.  Indeed, the issue has come 

up a number of times in the last few months alone.  

E.g., David Hill Dev., 2012 WL 5381555 (D. Or. Oct. 

20, 2012); Versata Software, Inc. v. Internet Brands, 
Inc., 2012 WL 4793239 (E.D. Tex. Oct. 9, 2012); 

Wolski v. City of Erie, 2012 WL 4499305 (W.D. Pa. 

Sept. 28, 2012).   

Respondent counters that “the question presented 

does not affect the primary conduct of parties, attor-

neys, and trial courts.”  Opp. 29.  But attorneys 

subject to the Sixth Circuit’s rule would be forced to 

choose between submitting all possible bases of 

liability to a jury, or only one or two, out of fear that 

a canny defendant could win reversal by showing 

that some peripheral factual basis was unsupported.  
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Trial lawyers might also be forced to forgo the gen-

eral verdict entirely. 

Justices Black and Douglas wrote that “[o]ne of the 

ancient, fundamental reasons for having general jury 

verdicts was to preserve the right of trial by jury as 

an indispensable part of a free government.”  State-

ment on the Rules of Civil Procedure and Proposed 

Amendments, 31 F.R.D. 587, 618-619 (1963).  Liti-

gants should not be forced to forgo the time-honored 

practice of general verdicts for fear that they will be 

needlessly vulnerable on appeal. 

CONCLUSIONCONCLUSIONCONCLUSIONCONCLUSION    

The petition should be granted. 
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