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QUESTION PRESENTED 

 
Whether state law governing marital property of 
Medicaid recipients and their spouses determines 
what joint assets remain available for Medicaid 
estate recovery after the death of both spouses. 
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INTRODUCTION 

 Misstatements of Fact and Law. The Petitioner 
correctly describes Martha Perry’s conveyance of an 
interest in her solely owned real property to her hus-
band George, and then George’s subsequent execution 
of a deed to himself using Martha’s power of attorney. 
However, the petitioner goes on to assert, “Martha re-
tained no interest in the home after this conveyance.” 
Petition, p. 6. The statement that Martha “retained 
no interest in the home” is not a statement of fact, 
but a conclusion of law, and begs the question of what 
interest Martha did or did not have under Idaho law. 
The Petitioner makes similar statements at pp. 12, 
23, 25, and 27, n.10, of the Petition. This, however, is 
the very issue that each state must decide, consistent 
with its own marital property laws and federal Medi-
caid law. 

---------------------------------  --------------------------------- 
 

REASONS FOR DENYING THE WRIT 

 First, the question presented is an issue of state 
law, to be decided by the highest appellate court of 
each state, and no significant federal question is 
presented. 

 Second, when the issue decided by the various 
courts is considered, there is no irreconcilable split in 
the decisions of the state courts. 
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I. THERE IS NO FEDERAL QUESTION. EACH 
STATE DETERMINES, ACCORDING TO ITS 
OWN MARITAL PROPERTY LAWS, WHAT 
JOINT PROPERTY REMAINS AVAILABLE 
FOR MEDICAID ESTATE RECOVERY. 

 Medicaid estate recovery follows the death of 
both the Medicaid recipient and her spouse. 42 U.S.C. 
§ 1396p(b)(2). Estate recovery is a required element of 
each state’s Medicaid plan. 42 U.S.C. § 1396p(b)(1). 
However, each state has broad latitude in how it im-
plements and performs estate recovery. For example, 
states have the option of seeking recovery only for 
nursing home and similar services paid after age 55, 
or from all Medicaid services (other than Medicare 
cost sharing). 42 U.S.C. § 1396p(b)(1)(B)(ii). Similarly, 
states may determine, for themselves, whether to 
recover only from the probate estate of the Medicaid 
recipient, or to extend recovery to assets that would 
normally fall outside the probate estate. 42 U.S.C. 
§ 1396p(b)(4) includes what is known as the “expanded 
definition of estate:” 

 (4) For purposes of this subsection, the 
term “estate”, with respect to a deceased 
individual – 

 (A) shall include all real and personal 
property and other assets included within 
the individual’s estate, as defined for purpos-
es of State probate law; and 

 (B) may include, at the option of the 
State (and shall include, in the case of 
an individual to whom paragraph (1)(C)(i) 
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applies), any other real and personal property 
and other assets in which the individual had 
any legal title or interest at the time of death 
(to the extent of such interest), including 
such assets conveyed to a survivor, heir, or 
assign of the deceased individual through 
joint tenancy, tenancy in common, survivor-
ship, life estate, living trust, or other ar-
rangement. 

42 U.S.C. § 1396p(b)(4) (underline added).1 Therefore, 
the states have wide latitude to determine the scope 
and extent of estate recovery in their own state. 
States may redefine estates for purposes of Medicaid 
recovery to include property that may not have been 
in an estate at common law, e.g., “assets conveyed to 
a survivor, heir, or assign of the deceased” through 
any number of devices, including “joint tenancy, 
tenancy in common, survivorship, life estate, living 
trust or other arrangement.” Idaho did just that.2 

 
 1 Idaho adopted this expanded definition of estate in 1995. 
Idaho Code § 56-218(4). 
 2 Idaho Code § 56-218(4) mirrors 42 U.S.C. § 1396p(b)(4): 

 (4) For purposes of this section, the term 
“estate” shall include: 
 (a) All real and personal property and other 
assets included within the individual’s estate, as 
defined for purposes of state probate law; and 
 (b) Any other real and personal property and 
other assets in which the individual had any legal title 
or interest at the time of death, to the extent of such 
interest, including such assets conveyed to a survivor, 
heir, or assign of the deceased individual through joint 

(Continued on following page) 
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 Petitioner complains that “[a]ll recipients of 
Medicaid and their spouses should be treated equally, 
yet state courts are applying the law in a disparate 
manner.” Petition, p. 17. Petitioner further asserts 
that “Medicaid recipients and their spouses are en-
titled to uniformity on this issue.” Petition, pp. 39-40. 
The reality is that the states have a wide variety of 
marital property laws, and Congress specifically in-
tended that they be able to design estate recovery 
programs to integrate with their diverse laws and 
meet their own needs. The options provided in sub-
section (b) of 42 U.S.C. § 1396p demonstrate this. 
Petitioner states that “[e]ighteen other states have 
adopted some form of the optional expanded defini-
tion of estate.” Id. Whether that number is correct or 
not, the point is that the states are performing estate 
recovery in different ways because Congress intended 
them to have that choice. 

 Petitioner, both below and before this Court, 
relies heavily on the Minnesota Supreme Court case 
of In re Estate of Barg, 752 N.W.2d 52 (Minn. 2008), 
cert. denied, 129 S.Ct. 2859 (2009). In Barg, the Min-
nesota Supreme Court concluded that Minnesota’s 
law permitting recovery from the estate of the Medi-
caid recipient’s spouse was preempted by federal law. 
However, Minnesota has since enacted legislation that 
effectively supersedes that decision. See 2009 Minn. 
Sess. Law Serv. Ch. 79 (H.F. 1362), Sections 39-43; 

 
tenancy, tenancy in common, survivorship, life estate, 
living trust or other arrangement. 
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Resp.App., 1-14. If Minnesota can change the effect of 
the Barg decision by amendments to its state law, 
then the result in Barg was based on state law, and 
its effect as determined by Minnesota’s highest court, 
and not with some unavoidable conflict with the 
framework established in federal law. 

 The Petitioner also quotes extensively from an 
amicus brief filed by the United States on the Petition 
for Writ of Certiorari in the Barg case. The brief of 
the United States opined that the Minnesota Supreme 
Court was correct in concluding that the Medicaid act 
“forbids petitioner from seeking to recover . . . from 
assets in which the Medicaid recipient had no legal 
interest at the time of death.” Brief for the United 
States as Amicus Curiae, p. 8, Vos v. Barg, 129 S.Ct. 
2859. The Minnesota Supreme Court had concluded 
that under Minnesota law, the Medicaid recipient had 
no interest, at the time of her death, in property she 
had conveyed to her spouse. Barg, 752 N.W.2d at 72. 
That the Minnesota Court had so concluded, inter-
preting Minnesota law, is no bar to the Idaho Supreme 
Court deciding that its state law included assets that 
would not have been included by Minnesota’s then 
existing law. 

 Indeed, the Solicitor General was appropriately 
cautious in not extending the Barg decision too far. 
She was careful to explain that the contrary position 
taken by the North Dakota Supreme Court in In re 
Estate of Wirtz, 607 N.W.2d 882 (N.D. 2000), was not 
necessarily in conflict because it could merely involve 
the interpretation of North Dakota law: 
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 Although the result in this case differs 
from the result in In re Estate of Wirtz, 607 
N.W.2d 882 (N.D. 2000), the difference may 
not reflect a disagreement about the meaning 
of federal Medicaid law, but only divergent 
conclusions about when, under state law, an 
individual retains a legal interest in assets 
conveyed to a spouse. The petition for a writ 
of certiorari should be denied. 

United States Amicus Curiae Brief in Barg, supra, 
p. 8. The Solicitor General went on to explain further: 

Although its reasoning is not entirely clear, 
the court in Wirtz appeared to conclude that 
the recipient in that case, despite formal 
conveyance of certain assets before death, 
retained an interest in the relevant property 
until his death, when the interest was con-
veyed to his spouse through “other arrange-
ment.” 

*    *    * 

 The different results reached by the 
North Dakota Supreme Court and the court 
below on similar facts thus may reflect not 
conflicting interpretations of federal Medicaid 
law, but only different views of when, under 
state law, a spouse retains a legal interest in 
property conveyed to his or her spouse. 

Id. at 14 (citations omitted). Finally, the Solicitor 
General noted that, under the Medicaid Act, the na-
ture and extent of marital property interests, remains 
a state law question: 
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 Moreover, although the federal Medicaid 
Act limits estate recovery to those assets in 
which the Medicaid recipient had a legal 
interest at the time of her death, the nature 
and extent of such interests remain largely 
the domain of state law. Notably, Minnesota’s 
Governor has proposed redefining marital 
property interests to permit recovery of 
medical assistance from the estate of the 
later-surviving spouse in this context. See 
Governor’s Recommendation, Minnesota State 
Budget, 2010-11 Biennial Budget, Human 
Services Dep’t 132 (Jan. 27, 2009). That pro-
posal has not become law, nor has it been 
reviewed by the Secretary of HHS. The pro-
posal, however, suggests that Minnesota may 
be able to work toward greater asset recov-
ery consistent with the clear terms of federal 
Medicaid law. 

Id. at 15-16. Of course, as stated above, the proposal 
did become law. 2009 Minn. Sess. Law Serv. Ch. 79 
(H.F. 1362), Sections 39-43; Resp.App., 1-14. 

 
II. THERE IS NO EFFECTIVE SPLIT AMONG 

THE VARIOUS STATES. 

 Petitioner contends the decision of the Idaho Su-
preme Court in this case conflicts with the decisions 
of four other state courts, namely Illinois, Wisconsin, 
Tennessee, and, Minnesota. Petition, pp. 37-39. While 
the various states, applying their own law to the 
framework created by federal law, have come to differ-
ent conclusions about whether recovery is permitted 
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in their state, when the actual question decided by 
each court is considered, there is no irreconcilable 
split in the interpretation of federal law. 

 For example, Petitioner states that “[t]wo state 
courts concluded that Section 1396p(b) authorizes 
recovery only from the estate of a Medicaid recipient, 
and not from the estate of his or her spouse.” Petition, 
p. 37 (emphasis in original). The Petitioner then cites 
Hines v. Department of Pub. Aid, 850 N.E.2d 148 
(Ill. 2006) and In re Estate of Budney, 541 N.W.2d 
245 (Wis. Ct. App. 1995). Id. However, neither of 
these states had exercised the option in 42 U.S.C. 
§ 1396p(b)(4) to expand the definition of estate to in-
clude property not included under the state’s probate 
law. Indeed, the Supreme Court of Illinois, in Hines, 
suggested their decision might have been different 
had Illinois opted to adopt the expanded definition of 
estate: 

As we have just discussed, the Act bestows 
on Illinois the option of defining the estate of 
a Medicaid recipient such as Julius more 
expansively than under this state’s normal 
probate law. 42 U.S.C. § 1396p(b)(4)(B) 
(2000). Under the Act, assets conveyed to a 
spouse the way the house and automobile 
were conveyed to Beverly could have been 
defined by the Illinois General Assembly 
to remain part of the Medicaid recipient’s 
estate for purposes of recovering Medicaid 
payments. 

*    *    * 
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 For a brief period, the General Assembly 
took that approach as well. It exercised the 
option conferred on states by 42 U.S.C. 
§ 1396p(b)(4)(B) and, in 1995, amended sec-
tion 5-13 of the Public Aid Code to make the 
more expansive definition of estate applicable 
in all proceedings to recover amounts cor-
rectly paid on behalf of Medicaid recipients 
in Illinois. After only a year, however, the 
legislature changed its position. 

*    *    * 

Our legislature has spoken clearly on the 
matter, and we are bound to follow the law 
as written. Because no long-term care insur-
ance policy was involved here, Julius’ estate 
consists only of that property that would 
be regarded as part of his estate under the 
Probate Act of 1975. 

Hines, 850 N.E.2d at 154-5 (citations omitted). As 
noted by Petitioner (Petition, p. 37, n.13), the Solicitor 
General saw both Hines and Budney as consistent 
with permitting recovery from the estate of the spouse, 
where a state has exercised the option to adopt the 
expanded definition of estate, as Idaho has: 

Both Hines and Budney are consistent with 
the principle that a State may recover from 
the estate of a Medicaid recipient’s surviving 
spouse if it exercises its option under Section 
1396p(b)(4)(B) to define the individual’s 
estate more broadly than it is defined under 
state probate law. 
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United States Amicus Curiae Brief in Barg, p. 13, n.4. 
Therefore, neither Hines nor Budney is in conflict 
with the decision of the Idaho Supreme Court in this 
case. 

 Petitioner also cites the case of In re Estate 
of Smith, No. M2005-01410-COAR3-CV, 2006 WL 
3114250 (Tenn. Ct. App. Nov. 1, 2006). Petition, p. 38. 
The Smith case is unpublished3 and is not from Ten-
nessee’s highest court. Moreover, the Smith case was 
decided based on a stipulation of the parties. In Smith, 
the state stipulated that the Medicaid recipient had 
no interest in the property at her death: 

The parties stipulated that the recipient 
spouse, Mrs. Smith, had conveyed all of her 
interest in their jointly held assets to Mr. 
Smith before she died. 

*    *    * 

 In our case, the parties agreed Mrs. 
Smith lawfully conveyed the assets that are 
at issue to Mr. Smith before her death. The 
state does not argue that Mrs. Smith had 
any interest whatsoever in those assets when 
she died. 

 
 3 Tennessee Court of Appeals opinions are not published 
where no application for permission to appeal to the Tennessee 
Supreme Court is filed, and where the case does not meet a 
certain threshold for significance. See Rules 11 and 12, Rules of 
the Court of Appeals of Tennessee. Resp.App., 15-18. 
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Smith, 2006 WL 3114250 at *4-5 (underline added). 
Therefore, the Tennessee Court of Appeals decision 
was based on a stipulation to the ultimate fact, and is 
not necessarily inconsistent with the Idaho Supreme 
Court’s decision here. 

 The Petitioner also argues that the Idaho Su-
preme Court is “the sole court to rely on the definition 
of ‘assets’ in § 1396p(h)(1),” and claims that “[f]our 
state courts and the Solicitor General reject” this posi-
tion. Petition, p. 38. The “four state courts” are un-
named, but perhaps the Petitioner is referring to the 
previously named cases that, far from “rejecting” the 
application of the definition, simply make no mention 
of it. 

 The definition of “assets” in 42 U.S.C. § 1396p(h) 
applies, by its own terms, to all of Section 1396p: 

(h) Definitions 

 In this section, the following definitions 
shall apply: 

 (1) The term “assets”, with respect to an 
individual, includes all income and resources 
of the individual and of the individual’s 
spouse, including any income or resources 
which the individual or such individual’s 
spouse is entitled to but does not receive 
because of action – 

 (A) by the individual or such individu-
al’s spouse, 

*    *    * 
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42 U.S.C. § 1396p(h) (underline added). That this sec-
tion of the Medicaid law was not discussed by several 
courts, does not amount to a “rejection” by those 
courts. Whether these courts were even asked to con-
sider the effect of this definition is impossible to say 
where the opinions are completely silent. However, 
if these courts have made their decisions without 
considering the identical statutory framework, they 
cannot, by definition, be in conflict with one another. 

 Still, it is worthwhile to recognize that in each 
case where a court has considered the definition of 
“assets” in connection with the expanded definition of 
estate, and applied its own property law to that frame-
work, the results have been uniformly consistent with 
the Idaho Supreme Court’s decision in this case. In 
Idaho Department of Health and Welfare v. Jackman, 
132 Idaho 213, 970 P.2d 6 (1998), the Idaho Supreme 
Court considered this definition in connection with 
the expanded definition of estate and held that assets 
that had been community property at death, under 
Idaho law, could be recovered from the estate of the 
spouse of the Medicaid recipient. Jackman, 132 Idaho 
at 216-7, 970 P.2d at 9-10. The North Dakota Supreme 
Court also considered these provisions together in 
arriving at its decision in In re Estate of Wirtz, 
607 N.W.2d 882, 885 (N.D. 2000). Finally, the United 
States District Court for the District of New Jersey, 
came to this same conclusion in a case involving com-
munity spouse annuity trusts. After quoting the ex-
panded definition of estate from Section 1396p(b)(4), 
the court explained: 
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Further, section 1936p(e)4 defines “assets” 
with respect to an individual as “all income 
and resources of the individual and of the 
individual’s spouse.” The corresponding state 
statutes and regulations essentially mimic 
the federal statutes. Consequently, the fed-
eral Medicaid statutory scheme allows for 
the recovery of assets from the individual or 
individual spouses estate. This reading is 
consistent with the MCCA, which governs 
the calculation of a couples resources in 
order to determine Medicaid eligibility. 

Johnson v. Guhl, 166 F.Supp.2d 42, 50 (D. N.J. 2001), 
aff ’d, 357 F.3d 403 (citations omitted). Therefore, the 
Idaho Supreme Court’s decision in this case is, at 
least, not inconsistent with those cases that do not 
discuss the definition of “assets,” and where that 
definition is considered, the courts are in complete 
agreement. There is simply no irreconcilable conflict 
between any of the courts that have considered the 
issue presented here. 

---------------------------------  --------------------------------- 
   

 
 4 Now, subsection (h) of 42 U.S.C. § 1396p. 
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CONCLUSION 

 The Court should deny the Petition for a Writ of 
Certiorari. 
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MINNESOTA 2009 SESSION LAW SERVICE 
Eighty-Sixth Legislature, 2009 Regular Session 

Additions are indicated by Text, deletions by Text. 
Changes in tables are made but not highlighted. 

Vetoed provisions within tabular material  
are not displayed 

CHAPTER 79 
H.F. No. 1362 

OMNIBUS HEALTH AND HUMAN SERVICES – 
FINANCE BILL 

 Sec. 39. Minnesota Statutes 2008, section 
256B.15, subdivision 1a, is amended to read: 

Subd. 1a. Estates subject to claims. If a person 
receives any medical assistance hereunder, on the 
person’s death, if single, or on the death of the survi-
vor of a married couple, either or both of whom re-
ceived medical assistance, or as otherwise provided 
for in this section, the total amount paid for medical 
assistance rendered for the person and spouse shall 
be filed as a claim against the estate of the person or 
the estate of the surviving spouse in the court having 
jurisdiction to probate the estate or to issue a decree 
of descent according to sections 525.31 to 525.313.  

(b) For the purposes of this section, the person’s 
estate must consist of: 

(1) the person’s probate estate; 

(2) all of the person’s interests or proceeds of those 
interests in real property the person owned as a life 
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tenant or as a joint tenant with a right of survivor-
ship at the time of the person’s death; 

(3) all of the person’s interests or proceeds of those 
interests in securities the person owned in beneficiary 
form as provided under sections 524.6-301 to 524.6-
311 at the time of the person’s death, to the extent the 
interests or proceeds of those interests become part of 
the probate estate under section 524.6-307; 

(4) all of the person’s interests in joint accounts, 
multiple-party accounts, and pay-on-death accounts, 
brokerage accounts, investment accounts, or the 
proceeds of those accounts, as provided under sections 
524.6-201 to 524.6-214 at the time of the person’s 
death to the extent the interests become part of the 
probate estate under section 524.6-207; and 

(5) assets conveyed to a survivor, heir, or assign of 
the person through survivorship, living trust, or other 
arrangements. 

(c) For the purpose of this section and recovery in a 
surviving spouse’s estate for medical assistance paid 
for a predeceased spouse, the estate must consist of 
all of the legal title and interests the deceased indi-
vidual’s predeceased spouse had in jointly owned or 
marital property at the time of the spouse’s death, as 
defined in subdivision 2b, and the proceeds of those 
interests, that passed to the deceased individual or 
another individual, a survivor, an heir, or an assign of 
the predeceased spouse through a joint tenancy, 
tenancy in common, survivorship, life estate, living 
trust, or other arrangement. A deceased recipient 
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who, at death, owned the property jointly with the 
surviving spouse shall have an interest in the entire 
property. 

(d) For the purpose of recovery in a single person’s 
estate or the estate of a survivor of a married couple, 
“other arrangement” includes any other means by 
which title to all or any part of the jointly owned or 
marital property or interest passed from the prede-
ceased spouse to another including, but not limited 
to, transfers between spouses which are permitted, 
prohibited, or penalized for purposes of medical 
assistance. 

(e) A claim shall be filed if medical assistance was 
rendered for either or both persons under one of the 
following circumstances: 

(a) (1) the person was over 55 years of age, and 
received services under this chapter; 

(b) (2) the person resided in a medical institution for 
six months or longer, received services under this 
chapter, and, at the time of institutionalization or 
application for medical assistance, whichever is later, 
the person could not have reasonably been expected 
to be discharged and returned home, as certified in 
writing by the person’s treating physician. For pur-
poses of this section only, a “medical institution” 
means a skilled nursing facility, intermediate care 
facility, intermediate care facility for persons with 
developmental disabilities, nursing facility, or inpa-
tient hospital; or 
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(c) (3) the person received general assistance medi-
cal care services under chapter 256D. 

(f) The claim shall be considered an expense of the 
last illness of the decedent for the purpose of section 
524.3-805. Notwithstanding any law or rule to the 
contrary, a state or county agency with a claim under 
this section must be a creditor under section 524.6-
307. Any statute of limitations that purports to limit 
any county agency or the state agency, or both, to 
recover for medical assistance granted hereunder 
shall not apply to any claim made hereunder for 
reimbursement for any medical assistance granted 
hereunder. Notice of the claim shall be given to all 
heirs and devisees of the decedent whose identity can 
be ascertained with reasonable diligence. The notice 
must include procedures and instructions for making 
an application for a hardship waiver under subdivi-
sion 5; time frames for submitting an application and 
determination; and information regarding appeal 
rights and procedures. Counties are entitled to one-
half of the nonfederal share of medical assistance 
collections from estates that are directly attributable 
to county effort. Counties are entitled to ten percent 
of the collections for alternative care directly at-
tributable to county effort.  

 Sec. 40. Minnesota Statutes 2008, section 
256B.15, subdivision 1h, is amended to read: 

Subd. 1h. Estates of specific persons receiving 
medical assistance. For purposes of this section, 
paragraphs (b) to (k) (j) apply if a person received 
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medical assistance for which a claim may be filed 
under this section and died single, or the surviving 
spouse of the couple and was not survived by any of 
the persons described in subdivisions 3 and 4.  

(b) For purposes of this section, the person’s estate 
consists of: (1) the person’s probate estate; (2) all of 
the person’s interests or proceeds of those interests in 
real property the person owned as a life tenant or as 
a joint tenant with a right of survivorship at the time 
of the person’s death; (3) all of the person’s interests 
or proceeds of those interests in securities the person 
owned in beneficiary form as provided under sections 
524.6-301 to 524.6-311 at the time of the person’s 
death, to the extent they become part of the probate 
estate under section 524.6-307; (4) all of the person’s 
interests in joint accounts, multiple party accounts, 
and pay on death accounts, or the proceeds of those 
accounts, as provided under sections 524.6-201 to 
524.6-214 at the time of the person’s death to the 
extent they become part of the probate estate under 
section 524.6-207; and (5) the person’s legal title or 
interest at the time of the person’s death in real 
property transferred under a transfer on death deed 
under section 507.071, or in the proceeds from the 
subsequent sale of the person’s interest in the real 
property. Notwithstanding any law or rule to the 
contrary, a state or county agency with a claim under 
this section shall be a creditor under section 524.6-
307.  
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(c) (b) Notwithstanding any law or rule to the con-
trary, the person’s life estate or joint tenancy interest 
in real property not subject to a medical assistance 
lien under sections 514.980 to 514.985 on the date of 
the person’s death shall not end upon the person’s 
death and shall continue as provided in this subdivi-
sion. The life estate in the person’s estate shall be 
that portion of the interest in the real property sub-
ject to the life estate that is equal to the life estate 
percentage factor for the life estate as listed in the 
Life Estate Mortality Table of the health care pro-
gram’s manual for a person who was the age of the 
medical assistance recipient on the date of the per-
son’s death. The joint tenancy interest in real proper-
ty in the estate shall be equal to the fractional 
interest the person would have owned in the jointly 
held interest in the property had they and the other 
owners held title to the property as tenants in com-
mon on the date the person died.  

(d) (c) The court upon its own motion, or upon 
motion by the personal representative or any inter-
ested party, may enter an order directing the 
remaindermen or surviving joint tenants and their 
spouses, if any, to sign all documents, take all actions, 
and otherwise fully cooperate with the personal 
representative and the court to liquidate the dece-
dent’s life estate or joint tenancy interests in the 
estate and deliver the cash or the proceeds of those 
interests to the personal representative and provide 
for any legal and equitable sanctions as the court 
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deems appropriate to enforce and carry out the order, 
including an award of reasonable attorney fees.  

(e) (d) The personal representative may make, 
execute, and deliver any conveyances or other docu-
ments necessary to convey the decedent’s life estate 
or joint tenancy interest in the estate that are neces-
sary to liquidate and reduce to cash the decedent’s 
interest or for any other purposes.  

(f) (e) Subject to administration, all costs, including 
reasonable attorney fees, directly and immediately 
related to liquidating the decedent’s life estate or 
joint tenancy interest in the decedent’s estate, shall 
be paid from the gross proceeds of the liquidation 
allocable to the decedent’s interest and the net pro-
ceeds shall be turned over to the personal representa-
tive and applied to payment of the claim presented 
under this section. 

(g) (f) The personal representative shall bring a 
motion in the district court in which the estate is 
being probated to compel the remaindermen or sur-
viving joint tenants to account for and deliver to the 
personal representative all or any part of the pro-
ceeds of any sale, mortgage, transfer, conveyance, or 
any disposition of real property allocable to the 
decedent’s life estate or joint tenancy interest in the 
decedent’s estate, and do everything necessary to 
liquidate and reduce to cash the decedent’s interest 
and turn the proceeds of the sale or other disposition 
over to the personal representative. The court may 
grant any legal or equitable relief including, but not 
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limited to, ordering a partition of real estate under 
chapter 558 necessary to make the value of the dece-
dent’s life estate or joint tenancy interest available to 
the estate for payment of a claim under this section.  

(h) (g) Subject to administration, the personal 
representative shall use all of the cash or proceeds of 
interests to pay an allowable claim under this section. 
The remaindermen or surviving joint tenants and 
their spouses, if any, may enter into a written agree-
ment with the personal representative or the claim-
ant to settle and satisfy obligations imposed at any 
time before or after a claim is filed.  

(i) (h) The personal representative may, at their 
discretion, provide any or all of the other owners, 
remaindermen, or surviving joint tenants with an 
affidavit terminating the decedent’s estate’s interest 
in real property the decedent owned as a life tenant 
or as a joint tenant with others, if the personal repre-
sentative determines in good faith that neither the 
decedent nor any of the decedent’s predeceased 
spouses received any medical assistance for which a 
claim could be filed under this section, or if the per-
sonal representative has filed an affidavit with the 
court that the estate has other assets sufficient to pay 
a claim, as presented, or if there is a written agree-
ment under paragraph (h) (g), or if the claim, as 
allowed, has been paid in full or to the full extent of 
the assets the estate has available to pay it. The 
affidavit may be recorded in the office of the county 
recorder or filed in the Office of the Registrar of Titles 
for the county in which the real property is located. 
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Except as provided in section 514.981, subdivision 6, 
when recorded or filed, the affidavit shall terminate 
the decedent’s interest in real estate the decedent 
owned as a life tenant or a joint tenant with others. 
The affidavit shall: 

(1) be signed by the personal representative; 

(2) identify the decedent and the interest being 
terminated; 

(3) give recording information sufficient to identify 
the instrument that created the interest in real 
property being terminated; 

(4) legally describe the affected real property; 

(5) state that the personal representative has de-
termined that neither the decedent nor any of the 
decedent’s predeceased spouses received any medical 
assistance for which a claim could be filed under this 
section; 

(6) state that the decedent’s estate has other assets 
sufficient to pay the claim, as presented, or that there 
is a written agreement between the personal repre-
sentative and the claimant and the other owners or 
remaindermen or other joint tenants to satisfy the 
obligations imposed under this subdivision; and 

(7) state that the affidavit is being given to termi-
nate the estate’s interest under this subdivision, and 
any other contents as may be appropriate. The re-
corder or registrar of titles shall accept the affidavit 
for recording or filing. The affidavit shall be effective 
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as provided in this section and shall constitute notice 
even if it does not include recording information 
sufficient to identify the instrument creating the 
interest it terminates. The affidavit shall be conclu-
sive evidence of the stated facts.  

(j) (i) The holder of a lien arising under subdivision 
1c shall release the lien at the holder’s expense 
against an interest terminated under paragraph (h) 
(g) to the extent of the termination.  

(k) (j) If a lien arising under subdivision 1c is not 
released under paragraph (j) (i), prior to closing the 
estate, the personal representative shall deed the 
interest subject to the lien to the remaindermen or 
surviving joint tenants as their interests may appear. 
Upon recording or filing, the deed shall work a mer-
ger of the recipient’s life estate or joint tenancy 
interest, subject to the lien, into the remainder inter-
est or interest the decedent and others owned jointly. 
The lien shall attach to and run with the property to 
the extent of the decedent’s interest at the time of the 
decedent’s death.  

 Sec. 41. Minnesota Statutes 2008, section 
256B.15, subdivision 2, is amended to read: 

Subd. 2. Limitations on claims. The claim shall 
include only the total amount of medical assistance 
rendered after age 55 or during a period of institu-
tionalization described in subdivision 1a, clause  
(b) paragraph (e), and the total amount of general  
assistance medical care rendered, and shall not 
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include interest. Claims that have been allowed but 
not paid shall bear interest according to section 
524.3-806, paragraph (d). A claim against the estate 
of a surviving spouse who did not receive medical 
assistance, for medical assistance rendered for the 
predeceased spouse, shall be payable from the full 
value of all of the predeceased spouse’s assets and 
interests which are part of the surviving spouse’s 
estate under subdivisions 1a and 2b. Recovery of 
medical assistance expenses in the nonrecipient 
surviving spouse’s estate is limited to the value of the 
assets of the estate that were marital property or 
jointly owned property at any time during the mar-
riage. The claim is not payable from the value of 
assets or proceeds of assets in the estate attributable 
to a predeceased spouse whom the individual married 
after the death of the predeceased recipient spouse 
for whom the claim is filed or from assets and the 
proceeds of assets in the estate which the 
nonrecipient decedent spouse acquired with assets 
which were not marital property or jointly owned 
property after the death of the predeceased recipient 
spouse. Claims for alternative care shall be net of all 
premiums paid under section 256B.0913, subdivision 
12, on or after July 1, 2003, and shall be limited to 
services provided on or after July 1, 2003. Claims 
against marital property shall be limited to claims 
against recipients who died on or after July 1, 2009. 
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 Sec. 42. Minnesota Statutes 2008, section 
256B.15, is amended by adding a subdivision to read: 

Subd. 2b. Controlling provisions. For purposes 
of this subdivision and subdivisions 1a and 2, para-
graphs (b) to (d) apply.(b) At the time of death of a 
recipient spouse and solely for purpose of recovery of 
medical assistance benefits received, a predeceased 
recipient spouse shall have a legal title or interest in 
the undivided whole of all of the property which the 
recipient and the recipient’s surviving spouse owned 
jointly or which was marital property at any time 
during their marriage regardless of the form of own-
ership and regardless of whether it was owned or 
titled in the names of one or both the recipient and 
the recipient’s spouse. Title and interest in the prop-
erty of a predeceased recipient spouse shall not end or 
extinguish upon the person’s death and shall continue 
for the purpose of allowing recovery of medical assis-
tance in the estate of the surviving spouse. Upon the 
death of the predeceased recipient spouse, title and 
interest in the predeceased spouse’s property shall 
vest in the surviving spouse by operation of law and 
without the necessity for any probate or decree of 
descent proceedings and shall continue to exist after 
the death of the predeceased spouse and the surviv-
ing spouse to permit recovery of medical assistance. 
The recipient spouse and the surviving spouse of a 
deceased recipient spouse shall not encumber, dis-
claim, transfer, alienate, hypothecate, or otherwise 
divest themselves of these interests before or upon 
death. 
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(c) For purposes of this section, “marital property” 
includes any and all real or personal property of any 
kind or interests in such property the predeceased 
recipient spouse and their spouse, or either of them, 
owned at the time of their marriage to each other or 
acquired during their marriage regardless of whether 
it was owned or titled in the names of one or both of 
them. If either or both spouses of a married couple 
received medical assistance, all property owned 
during the marriage or which either or both spouses 
acquired during their marriage shall be presumed to 
be marital property for purposes of recovering medi-
cal assistance unless there is clear and convincing 
evidence to the contrary. 

(d) The agency responsible for the claim for medical 
assistance for a recipient spouse may, at its discre-
tion, release specific real and personal property from 
the provisions of this section. The release shall extin-
guish the interest created under paragraph (b) in the 
land it describes upon filing or recording. The release 
need not be attested, certified, or acknowledged as a 
condition of filing or recording and shall be filed or 
recorded in the office of the county recorder or regis-
trar of titles, as appropriate, in the county where the 
real property is located. The party to whom the 
release is given shall be responsible for paying all 
fees and costs necessary to record and file the release. 
If the property described in the release is registered 
property, the registrar of titles shall accept it for 
recording and shall record it on the certificate of title 
for each parcel of property described in the release. If 
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the property described in the release is abstract 
property, the recorder shall accept it for filing and file 
it in the county’s grantor-grantee indexes and any 
tract index the county maintains for each parcel of 
property described in the release. 

 Sec. 43. Minnesota Statutes 2008, section 
256B.15, is amended by adding a subdivision to read: 

Subd. 9. Commissioner’s intervention. The com-
missioner shall be permitted to intervene as a party 
in any proceeding involving recovery of medical 
assistance upon filing a notice of intervention and 
serving such notice on the other parties. 
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 Rules of the Court of Appeals of Tennessee 

  Rule 11. Publication of Opinions Where 
No Application for Permission to Appeal 
to the Tennessee Supreme Court Is 
Filed. 

(a) Opinions of this Court, including abridgements 
thereof, from which no application for permission to 
appeal to the Tennessee Supreme Court has been 
filed, shall be published only with the approval of this 
Court as provided for herein. 

(b) An opinion of this Court from which no applica-
tion for permission to appeal to the Tennessee Su-
preme Court has been filed shall be published only if, 
in the determination of the members of this Court, it 
meets one or more of the following criteria: 

(1) The opinion establishes a new rule of law or 
alters or modifies an existing rule or applies an 
existing rule to a set of facts significantly different 
from those stated in other published opinions; 

(2) The opinion involves a legal issue of continuing 
public interest; 

(3) The opinion criticizes, with reasons given, an 
existing rule of law; 

(4) The opinion resolves an apparent conflict of 
authority; 

(5) The opinion updates, clarifies or distinguishes a 
principle of law; or 



App. 16 

(6) The opinion makes a significant contribution to 
legal literature by reviewing either the development 
of a common law rule or the legislative or judicial 
history of a provision of a constitution, statute, or 
other written law. 

(c)(1) An opinion of this Court, or an abridgement 
thereof, from which no application for permission to 
appeal to the Tennessee Supreme Court has been 
filed may be submitted to this Court for consideration 
for publication only after the expiration of the period 
of time permitted by the Tennessee Rules of Appellate 
Procedure to apply to the Tennessee Supreme Court 
for permission to appeal. Along with the opinion, the 
author shall state the reasons why the publication of 
the opinion is appropriate. 

(2) If within thirty (30) days of the date an opinion 
has been submitted to all members of this Court, 
seven (7) members have approved publication of the 
opinion, the presiding judge shall notify the author of 
the opinion in writing that the opinion may be pub-
lished. 

(3) Approvals or objections to the publication of an 
opinion shall be made in writing and shall be sent to 
the presiding judge within thirty (30) days after the 
opinion has been submitted to the members of this 
Court. Where no written response is received from a 
member of this Court within thirty (30) days, the lack 
of response shall be treated as an affirmative vote for 
publication. The presiding judge shall, upon request, 
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share the substance of the responses with the author 
of the opinion. 

(d) Any judge of this Court may make minor edito-
rial changes in an opinion authored by that judge 
once the opinion has been filed. These changes may 
include corrections in spelling, punctuation, or syn-
tax. However, any abridgement that significantly 
alters the sense or emphasis of an already filed 
opinion shall be submitted to this Court prior to 
publication. 

(e) In cases wherein concurring or dissenting opin-
ions have been filed, the author of the concurring or 
dissenting opinion shall determine whether the 
concurring or dissenting opinion should be published 
with the majority opinion or whether only the posi-
tion of the concurring or dissenting judge should be 
noted. 

 Rules of the Court of Appeals of Tennessee 

  Rule 12. Citation of Unpublished Opin-
ions. 

(a) No opinion of any court that has not been pub-
lished shall be cited in papers filed in this Court 
unless a copy thereof has been furnished to this Court 
and to adversary counsel. Such unpublished opinions 
shall be included as appendices to any brief or other 
paper filed with this Court. 
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(b) In the case of unpublished Tennessee intermedi-
ate appellate court opinions, the title page of any 
opinion cited to this Court shall contain either a 
notation that no appeal to the Tennessee Supreme 
Court has been filed or a notation of the date and 
manner in which the Tennessee Supreme Court acted 
upon the application for permission to appeal. Where 
appropriate, this shall include a notation that an 
appeal has been applied for but has not been acted 
upon by the Tennessee Supreme Court. 

 


