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COUNTER-STATEMENT OF

QUESTION PRESENTED

Are an employer's promise of neutrality during a

union organizing campaign; an employer's grant of
limited access to non-work areas of its facility for the

purpose oforganizing; and the names, addresses, and
classifications of an employer's employees "other

things of value" that an employer is prohibited from
"delivering" by § 302 of the Labor-Management Re
lations Act, 29 U.S.C. § 186?
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CORPORATE DISCLOSURE STATEMENT

The parties to the proceedings in the United
States Court ofAppeals for the Eleventh Circuit were
Plaintiff and Cross-Petitioner Martin Mulhall, De
fendant and Respondent UNITE HERE Local 355

(the "union"), and Co-defendant and Respondent
Hollywood Greyhound Track, Inc. d/b/a Mardi Gras
Gaming ("Mardi Gras" or the "employer"). None of
these parties is either publicly held or affiliated with
an entity that is so held.
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STATEMENT OF THE CASE

UNITE HERE Local 355 and Mardi Gras entered

into a Memorandum of Agreement (the "neutrality
agreement") covering ground rules for any organizing
drive that the union led among Mardi Gras's employ
ees. The neutrality agreement does not contain any
substantive terms or conditions of employment for
Mardi Gras employees. Its purpose is to "ensur[e] an
orderly environment for the exercise by the Employ
ees of their rights under Section 7 of the National
Labor Relations Act and to avoid picketing and/or
other economic action directed at the Employer in the
event the Union decides to conduct an organizing
campaign among Employees." App. 79.
If the union seeks to organize Mardi Gras em
ployees, the agreement requires Mardi Gras to pro
vide union representatives limited access to its
property. More specifically, "[t]he Union may engage
in organizing efforts in non-public areas of the gam
ing facility during Employees' non-working times
(before work, after work, and during meals and
breaks) and/or during such other periods as the
parties may mutually agree upon." App. 80. Mardi
Gras also agreed to "furnish the Union with a com
plete list of Employees, including both full- and parttime employees, showing their job classifications,
departments and addresses." App. 81. Mardi Gras
agreed to "take a neutral approach to unionization of
Employees" and not to "do any action nor make any
statement that will directly or indirectly state or

imply any opposition by the Employer to the selection
by such Employees of a collective bargaining agent,
or preference for or opposition to any particular union
as a bargaining agent." App. 79.1 Mardi Gras agreed
to acknowledge the existence and terms of the neu

trality agreement to its employees upon the union s

request. App. 79. The agreement contains an agreedupon method for determining whether a majority of
the employees wish to be represented by the umon

("card-check recognition"), and an arbitration clause
for resolving any disputes that arise. App. 81, 84.

By its terms, the neutrality agreement does not

give the union "possession" or "control over [Mardi

Gras's] private property" or "control over its commu
nications." Cf. No. 12-312, Cross-Pet., at 6. Mardi
Gras simply agreed that it would exercise its First
Amendment and statutory right to remain neutral
toward any union organizing campaign, and that it
would not exercise its state-law property right to
exclude non-employee union organizers from its facil

ities, so long as these organizers followed agreedupon ground rules.

The neutrality agreement also does not require

the union to expend any resources supporting Mardi
Gras's gaming operations. The agreement states that
it will not go into "effect if slot machines, Video Lot

tery Terminals or similar gaming devices are not
1The union agreed not to "coerce or threaten any Employee
in aneffort to obtain authorization cards." App. 79.

installed and open to the public at the gaming facil
ity." App. 85. Mulhall pled no facts to support the
complaint's assertion that the union "agreed to ex
pend monetary and other resources to support a
ballot proposition favored by Mardi Gras." App. 66.
In his complaint, Mulhall alleges that the union
demanded that Mardi Gras "deliver several 'things
of value' to the union not permitted by [LMRA]
§ 302(c)." He characterizes these "things" as: "(1) in
formation about nonunion employees; (2) access and
use of the employer's property for organizing; and
(3) control over the employer's communications with
nonunion employees." App. 63. The complaint makes
no allegation that the union demanded any "pay
ment" or "loan." See App. 66, 67, 70, 74.
In reversing the district court's dismissal of this
complaint, the Eleventh Circuit concluded that "in
tangible organizing assistance cannot be loaned or
delivered

because

the

actions

'lend' and

'deliver'

contemplate the transfer of tangible items." App. 7.
Because Mulhall's complaint alleges only that the
union demanded the "delivery" of "other things of val
ue," the majority's conclusion should have ended its
analysis and it should have upheld the district court's
decision. But the majority went on to decide that "in
tangible services, privileges, or concessions can be
paid or operate as a payment" because "[wjhether
something qualifies as a payment depends not on
whether it is tangible or has monetary value, but on
whether its performance fulfills an obligation." App.
8. The majority did not seek to square this conclusion
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with the opinions of the other courts to address the
issue - including the Third and Fourth Circuits - all
of which have held that organizing ground rules like
the ones here are not "things of value" that may be

"paid, loaned, or delivered" within the meaning of
§302.

The majority decided that "innocuous ground
rules can become illegal payments if used as valuable
consideration in a scheme to corrupt a union or to

extort a benefit from an employer." App. 8. But the

court did not explain how the parties' neutrality
agreement could be held to corrupt union represen
tatives or extort any improper benefit from an em

ployer. See App. 11-12 (Restani, J., dissenting).
The union asks this Court to review the Eleventh

Circuit's decision, which conflicts with long-standing

interpretation of the Labor-Management Relations
Act ("LMRA") and with other circuit courts' applica
tion of § 302 to neutrality agreements. The question

presented is whether it violates § 302 for an employer
to agree to remain neutral during union organizing
and to grant union representatives limited access to

the employer's property and employees, in return for
the union's promise not to strike, picket, boycott or

otherwise put pressure on the employer. Pet., at i-ii.
Mulhall filed a response to the petition for certio

rari, agreeing that it should be granted. He acknowl
edged that the Eleventh Circuit's decision conflicts
directly with those of the Third and Fourth Circuits.
Resp., at 5. He claims, however, that there is also a

circuit split between the Third and Fourth Circuits'

application of § 302 to neutrality agreements like the
one here and circuit courts' interpretation of various

unrelated federal statutes, such as the statute gov
erning the conversion of government property, 18
U.S.C. § 641, and the statute criminalizing the use of
mails for extortion, 18 U.S.C. §876. Resp., at 5-7.
Mulhall argues that criminalization of neutrality
agreements like this one is necessary because "[a]

union sacrificing employee interests at the bargaining
table in order to satiate its self-interest in gaining
more dues-paying members is ... one of the harms

that § 302 exists to prevent." Resp., at 15.
Mulhall also filed a cross-petition for writ of
certiorari. In it, he argues that this Court should

review the broad question of whether "intangible
things" can be "deliver[ed]" under § 302. No. 12-312,
Pet., at i. Mulhall argues that the term "deliver" - as

used in § 302 - includes the "delivery" of intangibles
such as neutral speech and the use of property. In
support, he cites two dictionaries' definitions of the

verb "to deliver" as including the "giving or yielding
possession or control of something to another." No.
12-312, Pet., at 6.

The union waived its right to respond to the
cross-petition. Notwithstanding this waiver, on Octo
ber 24, 2012, the Court directed that the union re
spond.
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REASONS FOR GRANTING THE WRIT

I.

The Union's Writ Petition Encompasses
the Meaning of the Term "Deliver" in § 302.

The question on which Mulhall cross-petitions whether "intangibles" may be "deliver[ed]" within the
meaning of § 302 - is subsumed in the question on
which the union seeks review in No. 12-99. The union

does not oppose the cross-petition, but believes that
the scope of the question Mulhall presents is too
broad. The Eleventh Circuit did not hold that "intan

gibles" generally are proscribed by § 302, but that
three specific forms of intangibles may be: employer
speech that is neutral toward unionization; limited
access to an employer's facility for the purpose of
communicating with employees; and the names,
addresses, and classifications of those employees.
As explained below, the Eleventh Circuit's con

clusions were incorrect and destabilizing. This is so
regardless of whether the employer's promises are
characterized as a "payment" or a "delivery."
II.

The Eleventh Circuit's Decision Is Incom

patible with the LMRA's Language and
Structure.

A. The Eleventh Circuit's decision con
flicts with those of other circuits and
threatens to wreak havoc on estab
lished federal labor law.

The union and Mulhall agree that the petition in
No. 12-99 should be granted. The Eleventh Circuit's

decision is directly at odds with those of the Third
and Fourth Circuits, as well as the decisions of all of
the district courts that have addressed the issue. The

Third Circuit held that accepting the same argument
that Mulhall makes here would "wreak havoc on the

carefully balanced structure of the laws governing
recognition of and bargaining with unions." Hotel
Employees Local 57 v. Sage Hospitality, 390 F.3d 206,
219 (3d Cir. 2004). The Fourth Circuit "agree[d] with
the Third Circuit that an agreement setting forth
ground rules to keep an organizing campaign peace
ful does not involve the delivery of a 'thing of value' to
a union." Adcock v. Freightliner LLC, 550 F3d 369,
376 (4th Cir. 2008). It held that "[b]y no stretch of
the imagination are the [agreement's] concessions a
means of bribing representatives of the Union[.]" Id.

The Eleventh Circuit's position is incompatible
with long-standing federal labor law doctrines. This
Court and every circuit court addressing the issue

has held that agreements between employers and
non-incumbent unions governing procedures for fu
ture organizing and recognition - and including
provisions like the ones at issue here - are lawful and
enforceable under LMRA § 301, 29 U.S.C. § 185. See
Retail Clerks v. Lion Dry Goods, 369 U.S. 17, 28 & n.4
(1962); Pet., at 13 (listing cases). Since the union filed
its writ petition, the Sixth Circuit upheld another
neutrality agreement containing access and neutral

ity provisions similar to those here. Montague v.
NLRB,
F.3d
, 94 L.R.R.M. (BNA) 2106, 2012
WL 3608594 (6th Cir. August 23, 2012).
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Section 302 was adopted at the same time as
§ 301. But according to the Eleventh Circuit, agree
ments that have long been held enforceable under
§ 301 are nonetheless criminal under § 302. This
reading of the LMRA is impossible.

Each of the neutrality agreement's specific provi
sions that the Eleventh Circuit held criminal also has

a well-established place in labor-management rela
tions. Pet., at 16-22. Employers have a First Amend
ment and statutory right to speak during organizing
campaigns, which includes the right to remain neu
tral or silent. 29 U.S.C. § 158(c); Chamber of Com

merce of U.S. v. Brown, 554 U.S. 60, 67 (2008); NLRB
v. Virginia Electric & Power Co., 314 U.S. 469, 477
(1941). But according to the Eleventh Circuit, an

employer commits a federal crime if its neutrality is
seen as "fulfill[ing] an obligation" to a union. App. 8.
Under the Eleventh Circuit's standard, what rational

businessperson would risk stiff fines and jail time, see
29 U.S.C. § 186(d)(2), by remaining neutral towards

unionization, rather than actively opposing it?2 This
2 Not to worry, the Eleventh Circuit majority says, an

employer will only be prosecuted for failing to disparage a union
if its neutrality is an "improper payment" and part of a "scheme
to corrupt a union." App. 8, 9. But the court did not identify any
"corrupt scheme" here or explain how to distinguish a "proper"
from an "improper" "payment of neutrality" - a distinction about
which § 302's text says nothing. Cf. United States v. Poindexter,
951 F.2d 369, 378 (D.C. Cir. 1991) ("We must acknowledge that,
on its face, the word 'corruptly' is vague; that is, in the absence
of some narrowing gloss, people must 'guess at its meaning and
differ as to its application.'"). The majority hardly answers the
serious constitutional problem created by defining an employer's
neutrality to be a "thing of value" under § 302.

Court has read broad language in the NLRA and
LMRA narrowly to avoid First Amendment problems
far less grave than the Eleventh Circuit's contentbased criminalization of speech under § 302. See
BE&K Construction Co. v. NLRB, 536 U.S. 516, 535-

36 (2002); Edward J. DeBartolo Corp. v. Florida Gulf
Coast Building & Constr. Trades Council, 485 U.S.
568, 575 (1988); see also Ashcroft v. Free Speech Coal,
535 U.S. 234, 244 (2002) ("[A] law imposing criminal

penalties on protected speech is a stark example of
speech suppression.").

An employer's agreement to forego its state-law

property right to exclude union representatives from
its facility also has a time-honored place in labormanagement relations. See Facet Enters., Inc. v.
NLRB, 907 F.2d 963, 983 (10th Cir. 1990) (plant ac
cess among the "important areas of labor-management
relations"); Pet., at 16-17 n.2. Clauses permitting
union representatives to access employees during
non-work times are a common feature of collective-

bargaining agreements; indeed, they are a mandatory
subject of bargaining. Arizona Portland Cement Co.,
302 N.L.R.B. 36, 44 (1991). Such clauses naturally
benefit unions: they reduce the cost of enforcing

contracts and maintain employee goodwill.3 If made
3 In "right-to-work" states, such goodwill may translate into

a greater number of dues-paying union members, something
that Mulhall sees as anathema to the LMRA. Resp., at 15; see 29

U.S.C. § 164(b). In fact, courts have rejected the distinction
between access rights "benefiting employees" and access rights
"benefitting unions" that Mulhall seeks to draw. Beverly Health
v. NLRB, 317 F.3d 316, 322 (D.C. Cir. 2003); cf. Resp., at 13.
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part of a labor-management agreement enforceable
under LMRA § 301 - including an agreement involv

ing a non-incumbent union like the one upheld in
Lion Dry Goods, 369 U.S. at 20 & n.4 - they "fulfill an
obligation" to a union. Under the Eleventh Circuit's
view, then, this common, salutary aspect of labormanagement relations is in fact criminal.
The neutrality agreement also requires that
Mardi Gras provide the union with the names, ad
dresses and classifications of its employees. The

purpose of this requirement is the same as that
supporting the similar obligation in Excelsior Under
wear, Inc., 156 N.L.R.B. 1236, 1240, 1243 (1966) -

to open up lines of communication with employees
and to ensure that disputes about voting eligibility
and bargaining-unit composition may be addressed
quickly. This Court has already rejected the notion
that requiring an employer to provide employee
names and addresses to a union violates § 302.

NLRB v. Wyman-Gordon Co., 394 U.S. 759, 767
(1969); Wyman-Gordon Co. v. NLRB, 397 F.2d 394,
396 (1st Cir. 1968). And it has long been the law that
employers must provide the same information - and
many other types of information as well - as part of
their statutory bargaining obligation and pursuant to

11

collective-bargaining agreements. Pet., at 21; NLRB
v. ACME Indus. Co., 385 U.S. 432, 435-36 (1967).4
The black-hole implications of the Eleventh
Circuit's decision become clear when it is applied to

collective-bargaining agreements. Collective-bargaining

agreements generally include clauses like those at
issue here and are themselves obviously "valuable" to
unions. If a neutrality agreement containing an

employer's commitment to non-disparagement, plant
access, and providing employee information is a

"thing of value" under § 302 - and a "payment" since
those commitments are contractual consideration and

"fulfill an obligation" to a union - then why not a
collective-bargaining agreement? This question re
veals the deeply flawed nature of Mulhall's argument.

Collective-bargaining agreements are of clear
value to unions - to argue otherwise would be to deny
the obvious. Cf. Resp., at 10. They are sometimes
"bought" with labor peace. Employers often do not
enter into them willingly, but only in exchange for the

4 According to Mulhall, an employer risks criminal sanc
tions unless it first refuses to provide the information, then
defends a meritless case before the National Labor Relations
Board ("NLRB"), and then waits for the NLRB to enforce its

order compelling the employer to provide the information in
federal court, thus triggering the exception set forth in
§ 302(c)(2), 29 U.S.C. § 186(c)(2), for payments in satisfaction of
the "judgment of any court." Resp., at 16 n.10. This is a curious
view of labor-management cooperation and the appropriate role
of the federal judiciary.
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end to a strike or boycott, and only on the condition
that the union waive its right to take economic action
through a no-strike clause. Cf. Resp., at 12. Unions
expend significant financial resources in securing
collective-bargaining agreements - on organizers,
negotiators, strike funds, lawyers, public relations
campaigns, political lobbying - which, according to
the Eleventh Circuit, demonstrates that they have
monetary value to a union. See App. 8. Section 302(c)
contains no exemption for collective-bargaining agree
ments generally - or for garden-variety clauses that
benefit unions, like those mandating plant access,

exclusive grievance rights,5 union security,6 and successorship.7 Under the Eleventh Circuit's view, an
employer agreeing to - or a union merely demanding
- these provisions is criminal.
Mulhall recognizes that his expansive definition
of the "delivery" or "payment" of a "thing of value"
under § 302 leads to this dead end. See Resp., at 14 &
5 See Vaca v. Sipes, 386 U.S. 171, 191-92 (1967). Collectivebargaining agreements typically grant the union - not employ
ees - the exclusive right to file and pursue employee grievances.
Clauses that require employees to become "member[s]" of
a union as a condition of employment are mandatory subjects of
bargaining. 29 U.S.C. § 158(a)(3); Marquez v. Screen Actors
Guild, 525 U.S. 33, 37 (1998); NLRB v. General Motors Corp.,
373 U.S. 734, 735 (1963).

Clauses maintaining the union's status as the exclusive
collective-bargaining representative after a change in ownership
are a mandatory subject of bargaining. United Mine Workers
(Lone Star Steel Co.), 231 N.L.R.B. 573, 574-75 (1977), enf. in
ret. part, 639 F.2d 545, 550-56 (10th Cir. 1980).
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n.10. His only response is to spin out a series of policy

arguments - against union "self-dealing for organiz
ing assistance" and in favor of union bargaining after
recognition; against a "private process" for organizing
and in favor of "the NLRA's preferred organizing

procedures"; against what Mulhall calls union "corpo
rate campaigns" and in favor of what he calls a "'bot
tom-up' organizing process." Resp., at 13-17. These
policy predilections find no support in labor case-law
generally. See infra, Part III. They certainly are
nowhere to be found in § 302's text.

B. Section 302's language does not sup

port the Eleventh Circuit's rewriting
of federal labor law.

The Third and Fourth Circuits both rejected the

argument that anything of subjective value that a
union receives from an employer - or which is of

enough benefit that the union will expend resources
securing it - is the proscribed payment or dehvery of
"money or other things of value." Sage Hospitality,
390 F.3d at 219 ("The agreement here involves no

payment, loan, or delivery of anything. . . . [A]ny
benefit to the union inherent in a more efficient

resolution of recognition disputes does not constitute

a 'thing of value' within the meaning of the statute.");
Adcock, 550 F.3d at 374 ("Under the plain language of
the statute, the concessions made by Freightliner in
the Card Check Agreement do not involve the pay
ment or delivery of a 'thing of value.' The concessions

provided by Freightliner all involve permitting the

14

Union access to employees during an organizing
campaign. Such concessions do not involve the deliv
ery of either tangible or intangible items to the Un

ion.").8 To these courts, the statute's plain language
foreclosed the argument that Mulhall makes here.
It is incongruous to read the phrase "money or
other thing of value" to encompass concessions on
neutral speech, plant access, and employee infor
mation

contained

in

an

otherwise

valid

labor-

management agreement, particularly when those
nouns are preceded by the verbs "pay, lend, or deliv
er." Jarecki v. GD. Searle & Co., 367 U.S. 303, 307
(1961) ("The maxim noscitur a sociis, . . . while not an

inescapable rule, is often wisely applied where a word
is capable of many meanings in order to avoid the
giving of unintended breadth to the Acts of Con
gress"); Norfolk & Western R. Co. v. Train Dispatch
ers, 499 U.S. 117, 129 (1991) ("[W]hen a general term
follows a specific one, the general term should be
understood as a reference to subjects akin to the one
with specific enumeration"). Congress's intent was to
limit the term "money or other thing of value" to
items having an ascertainable, market-based value.
This intent is demonstrated by the statute's penalty
provision, which distinguishes a felony violation from
a misdemeanor based on the dollar "value of the

8 See also Hotel Employees & Rest. Employees Union v. Sage
Hospitality Res., L.L.C., Local 57, 299 F.Supp.2d 461, 465 (W.D.
Pa. 2003); Patterson v. Heartland Indus. Partners, LLP, 428
F.Supp.2d 714, 724 (N.D. Ohio 2006).
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amount of money or thing of value" paid or de
manded. Adcock, 550 F3d at 375. Certainly, Congress
did not intend that whether a criminal defendant

went to prison for one or five years would hinge on
the subjective value that a union placed on a con
cession contained in a labor-management agreement,
or on the financial resources it expended to get an

employer to make that concession. See 29 U.S.C.
§ 186(d)(2); cf. App. 8. The cases Mulhall cites finding
a violation of § 302 involved the payment or delivery

of something with an ascertainable, market-based
value in this sense.9

Mardi Gras cannot be said to have "paid" neutral

speech, permission to access its facility, or employee
9 In arguing otherwise, Mulhall engages in obfuscation.
NLRB v. BASF Wyandotte Corp., 798 F.2d 849, 855-56 (5th Cir.
1986) did not involve the abstract "use of physical property," but
whether a union official who was also an employee could be

given employer-paid time to conduct union business - certainly
a "payment" with ascertainable market value. Cf. Resp., at 6.
United States v. Schiffman, 552 F2d 1124, 1126 (5th Cir. 1977)
did not involve an employer permitting union officials to use
non-work areas of its property to talk with its employees. It
involved a union's demand for hotel room rates $1,200 less than
what the union would have paid under generally applicable

corporate rates. See also United States v. Douglas, 634 F.3d 852,
858 (6th Cir. 2011) ("[I]t is somewhat laughable to argue that

Douglas and Campbell did not demand a 'thing of value' when
they demanded high-paying jobs for their cronies. The value ofa
job, especially one that pays $150,000 a year, is undeniable.");
United States v. Roth, 333 F.2d 450, 452 (2d Cir. 1964) (holding,
unremarkably, that no-interest, no-collateral loans in the
amounts of $30,000, $54,000, and $12,000 fell within § 302's
prohibition).
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information to the union. Except to the extent that
these concessions were consideration in an otherwise

valid labor-management contract - in which the
union made reciprocal promises, including the prom
ise not to take economic action - there was no "pay

ment" here in any sense at all. But accepting that
anything of value that serves as consideration in a
labor-management contract is a §302 "payment"
would invalidate LMRA § 301, which is predicated on

this exchange of value. See Lion Dry Goods, 369 U.S.
at 28; Boys Markets, Inc. v. Retail Clerks Union, 398
U.S. 235, 248 (1970) (under LMRA § 301 "a no-strike
obligation, express or implied, is the quid pro quo for
an undertaking by the employer to submit grievance
disputes to the process of arbitration.").
Nor did Mardi Gras "deliver" to the union neutral

speech or use of its facility to talk with workers.
Mulhall tortures the neutrality agreement's language

beyond recognition when he argues that it "delivers"
"control over [the employer's] property" - as would
the "delivery" of a deed - or "control over its commu
nications." See No. 12-312, Pet., at 6. Mardi Gras

simply committed itself to remain neutral to any
union organizing and agreed not to eject union repre
sentatives from its facility so long as they followed
certain ground rules.

Even if § 302's plain language did not foreclose
Mulhall's argument altogether - as the Third and
Fourth Circuits held - the phrase "other thing of
value" is potentially limitless, conceivably proscribing
the exchange of "things" that are encouraged by the
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same statute. The scope of the phrase is ambiguous,

at the very least. See Brown v. Gardner, 513 U.S.
115, 118 (1994) ("Ambiguity is a creature not of
definitional possibilities but of statutory context[.]").
But if § 302's reach is ambiguous, then surely the
courts should choose a construction of it that is not so

far afield from the evils Congress said it was attack

ing, or so contrary to the LMRA's larger purposes. See
Pet., at 7-11. This is particularly so because § 302 is a
criminal statute. Leocal v. Ashcroft, 543 U.S. 1, 11,
n.8 (2004) ("Because we must interpret the statute

consistently, whether we encounter its application in
a criminal or noncriminal context, the rule of lenity

applies."); Kasten v. Saint-Gobain Performance Plas
tics Corp., 131 S. Ct. 1325, 1336 (2011).
Because his theory is so at odds with the struc

ture and purpose of the LMRA, Mulhall seeks to
expand the interpretive field to completely unrelated
federal statutes. Mulhall isolates the phrase "thing of

value" and argues that it should be given the same
meaning as similar phrases in federal laws as varied
as those criminalizing the conversion of government
property, 18 U.S.C. § 641; the use of mails to extort by
means of threat to injure the property or reputation
of the addressee, 18 U.S.C. §876; and "falsely
assum[ing] or pretend[ing] to be an officer or employ
ee acting under the authority of the United States" in
order to "demand[] or obtain[] any money, paper,

document, or thing of value," 18 U.S.C. § 912. Resp.,
at 5 & n.3. The wildly disparate cases that Mulhall
cites have no bearing on whether Congress intended
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the organizing ground rules at issue here to be crimi
nal "payment" of "money or other things of value." Cf.
Resp., at 5-6, citing United States v. Zouras, 497 F.2d
1115, 1118, 1121 (7th Cir. 1974) (defendant's threat to

publish nude photos of victim if she or her family
testified against him violated 18 U.S.C. § 876); United
States v. Barger, 941 F.2d 359, 367-68 (6th Cir. 1991)
(Hell's Angel converted "record, voucher, money, or
thing of value of the United States" in violation of 18
U.S.C. § 641 when he used confidential DEA intelli

gence briefing to target rival motorcycle gang); United
States v. Jeter, 775 F.2d 670 (6th Cir. 1985) (conver

sion of carbon paper containing secret grand jury tes
timony on reputed drug dealers violated 18 U.S.C.
§ 641); United States v. Marmolejo, 89 F.3d 1185,
1191-92 (5th Cir. 1996) (sheriff and inmate properly
prosecuted under 18 U.S.C § 666(a)(1)(B), where sher
iff received $6,000 per month in exchange for allow
ing inmate unauthorized conjugal visits); United
States v. Collins, 56 F.3d 1416, 1419 (D.C. Cir. 1995)
(use of government computer and copy machine for
creating competitive ballroom dancing materials
could be "any thing of value" under 18 U.S.C. § 641,
but should not have been prosecuted as conversion).

Isolating statutory terms in this manner and
giving them generic meaning divorced from their
context is not a recipe for sound statutory interpreta
tion. Dolan v. U.S. Postal Serv., 546 U.S. 481, 486
(2006) ("A word in a statute may or may not extend to
the outer limits of its definitional possibilities. Inter

pretation of a word or phrase depends upon reading
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the whole statutory text, considering the purpose and
context of the statute, and consulting any precedents
or authorities that inform the analysis."); Boys Mar
kets, 398 U.S. at 250 ("Statutory interpretation re

quires more than concentration upon isolated words;
rather, consideration must be given to the total

corpus of pertinent law and the policies that inspired
ostensibly inconsistent provisions.").

Leniency in prosecution, for example, may be a
"thing of value" under a statute prohibiting public
officers from being "influenced or rewarded in connec
tion with any [public] business . . . involving anything
of valuelT 18 U.S.C. § 666(a)(1)(B); United States v.
Freeman, 208 F3d 332, 341-42 (1st Cir. 2000) (strip
club owner's providing police officers with cash, free
drinks and access to dancers' dressing rooms in

exchange for police leniency violated 18 U.S.C.
§ 666(a)(1)(B)). But defining the identical term to
include prosecutorial leniency makes no sense at all
in a witness-tampering statute that prohibits public
officials from "promis[ing] anything of value to any

person, for or because of the testimony under oath or
affirmation given or to be given by such person[.]" 18
U.S.C. § 201(c)(2); United States v. Condon, 170 F3d
687, 689 (7th Cir. 1999) (Easterbrook, J.) ("Forgoing
criminal prosecution (or securing a lower sentence) is
not a 'thing of value' within the meaning of
§ 201(c)(2). . . . [T]reating immunity from prosecution
(or a prosecutorial promise that would lead to a lower
sentence) as a 'thing of value' would put § 201(c)(2) at
war with a long history of lawful inducements to
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testify - inducements that have been codified.") (in
ternal citation omitted); see id. ("A court should not

read ambiguous language to overturn an enduring
system that has statutory support elsewhere.").
The Eleventh Circuit's definition of the "pay

ment" of a "thing of value" puts § 302 at war with the
LMRA's structure and purpose and with the long
history of cooperative labor-management relations
approved by the courts.
III. Section 302 Does Not Codify Mulhall's
Labor Policy Preferences.

Mulhall presumably challenges the neutrality
agreement under § 302 because he "vigorously opposes
being unionized." See App. 35, 64. But making union
ization more difficult to achieve is not § 302's pur

pose, nor is preventing a union from "satiat[ing] its
self-interest in gaining more dues-paying members."
Resp., at 15; cf. 29 U.S.C. § 151. Congress adopted
§ 302 to address the specific problems of "corruption
of collective bargaining through bribery of employee
representatives by employers, with extortion by em

ployee representatives, and with the possible abuse
by union officers of the power which they might
achieve if welfare funds were left to their sole con

trol." Arroyo v. United States, 359 U.S. 419, 425-26
(1959).
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The complaint identifies no such corruption or

bribery, nor did the Eleventh Circuit. The complaint
alleges that:

[u]nions have made, and are liable to make,

wage, benefit, and other concessions at the
expense of employees they exclusively repre
sent in collective bargaining in exchange,

quid pro quo, for things of value from em
ployers that include lists of information
about nonunion employees, the right to ac
cess and use nonunion properties and facili
ties, control over employer communications
with nonunion employees, and other forms of
valuable organizing assistance.

App. 72; cf. Resp., at 14-15. But even if this were the

"bribery" that Congress meant to criminalize in §302,10
there is no allegation that the union traded employer

neutrality and access rights for a "sweetheart deal"
10 Other, civil provisions of the Act protect employees

against a union that compromises their employment terms and
conditions. The NLRB interprets NLRA § 8(a)(2), 29 U.S.C.
§ 158(a)(2), to prohibit unions from negotiating substantive em

ployment terms prior to being recognized as the exclusive rep
resentative. Majestic Weaving Co., 147 N.L.R.B. 859 (1964).
Once a union is recognized, it owes a duty of fair representation
to all bargaining-unit employees, including on the contract
terms it negotiates. Steele v. Louisville &Nashville R.R. Co., 323
U.S. 192, 203 (1944); NLRB v. Magnavox Co., 415 U.S. 322, 325
(1974). Unlike § 302, these doctrines involve the NLRB in setting
national policy on the proper line between salutary labor-

management cooperation and elicit collusion. "The availability of
such adequate remedies severely undermines the . . . attempt to
stretch § 302 beyond its limits." Adcock, 550 F.3d at 377.
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on any ultimate collective-bargaining agreement.

The neutrality agreement's terms disprove any such
claim. App. 82.

Nor does the complaint allege facts to support
Mulhall's view that the union "agreed to expend

monetary and other resources to support a ballot

proposition favored by Mardi Gras." App. 66; see Bell
Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007);
Ashcroft v: Iqbal, 556 U.S. 662, 677-79 (2009). The
neutrality agreement does not contain any such

promise. The agreement did not go into effect until
Mardi Gras obtained certain gaming devices, so it
was in the union's self-interest to support a ballot

proposition making them legal. See App. 85. But even
if the union had engaged in mutually beneficial

political lobbying in return for employer concessions
in the neutrality agreement, this would hardly be
"corruption" or "bribery," unless the normal give-andtake of the political process is branded "corrupt." See
Pet., at 28-29.

This case does not involve the question of wheth

er "the NLRA's representational procedures" - includ

ing the secret-ballot elections authorized in § 9(c), 29
U.S.C. § 159(c) - should be "supplanted" by a neutral

ity agreement or card-check recognition. Cf. Resp., at
15. Mulhall does not challenge the neutrality agree

ment's provision for card-check recognition because it
is clear that the NLRA permits this form of voluntary

recognition. See Pet., at 23-25; Resp., at 16 n.12. Yet
Mulhall argues at length that § 302 should be inter

preted to prohibit neutrality agreements because they
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"ban secret-ballot elections conducted by the National
Labor Relations Board." Resp., at 15-16.

In fact, what Mulhall seeks is the codification in
§ 302 of his preferences on labor policy matters un
related to § 302's purpose. The notion that Congress
intended juries to settle these policy matters by

applying a narrow, criminal anti-bribery statute is
incredible. Mulhall's claim that § 302 is designed to

protect "the NLRA's preferred organizing procedures"
and "the NLRA's 'bottom-up' organizing process" -

whatever those are supposed to be - only shows the
mischief that the Eleventh Circuit's decision will be
put to if allowed to stand.

CONCLUSION

For the foregoing reasons, the Court should grant

the petition in No. 12-99 and grant the cross-petition
in No. 12-312 on the narrower question stated at the
outset of this response.
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