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I. INTRODUCTION AND STATEMENT OF

AMICUS INTEREST

The amici are twenty-five law professors from
across the country, including leading Commerce
Clause and constitutional scholars.1 Their teaching
and research interests give them substantial
expertise on the application of the Commerce Clause
to various forms of state and local regulation.
Specifically, the amici are:

• William D. Araiza, Professor of Law, Brooklyn
Law School2

• Mitchell Berman, Richard Dale Endowed
Chair in Law, University of Texas School of
Law

• Erwin Chemerinsky, Founding Dean,
University of California - Irvine School of Law

• Randall Coyne, Edna Asper Elkouri and Frank
Elkouri Professor of Law, University of
Oklahoma

• David Dow, University Distinguished
Professor, University of Houston Law Center

1 Counsel of record for all parties received notice at least 10
days prior to the due date of amici's intention to file this brief,
and they consented to the filing. Under the Court's Rule 37.6,
amici certify that no counsel for any party authored this brief in
whole or in part, that no such counsel or party made a monetary
contribution intended to fund the preparation or submission of
this brief, and that no person other than the individual amici
and their counsel made such monetary contribution to its
preparation or submission.

2 Institutional affiliations are listed for identification purposes
only.



• Richard Epstein, Laurence A. Tisch Professor
of Law, New York University School of Law

• Stephen Gardbaum, MacArthur Foundation
Professor of International Justice and Human

Rights, UCLA School of Law

• James Huffman, Dean Emeritus, Lewis &
Clark Law School

• D. Bruce La Pierre, Professor of Law,
Washington University, St. Louis, Mo.

• Ethan Leib, Professor, Fordham Law School

• Tracey Maclin, Joseph Lipsitt Faculty
Research Scholar, Boston University School of
Law

• Calvin Massey, Daniel Webster Distinguished
Professor of Law, University of New
Hampshire Law School

• Jason Mazzone, Professor, Lynn H. Murray
Faculty Scholar in Law, University of Illinois
College of Law

• Thomas McAffee, William S. Boyd Professor,
Boyd School of Law, UNLV

• Lori Ringhand, J. Alton Hosch Professor of
Law, University of Georgia College of Law

• Kermit Roosevelt, Professor, University of
Pennsylvania Law School

• Theodore Ruger, Professor, University of
Pennsylvania Law School

• Peter Shane, Jacob E. Davis and Jacob E.
Davis II Chair in Law, The Ohio State
University, Moritz College of Law



» Charles Shanor, Professor, Emory University
School of Law

• Allen Shoenberger, Professor, Loyola
University Chicago School of Law

• Marcy Strauss, Professor, Loyola Law School

• Nelson Tebbe, Professor, Brooklyn Law School

• Carl Tobias, Williams Professor, University of
Richmond School of Law

• William Van Alstyne, Lee Professor of Law,
William & Mary Law School

• Norman Williams, Ken and Claudia Peterson
Professor of Law, Willamette University
College of Law

The amici have no direct stake in this litigation,
but do have an interest in seeing Commerce Clause
jurisprudence develop in a rational manner. Failure
to review and correct the decision below threatens

that development. In particular, Amici are concerned
that the Commerce Clause principles reflected below
cannot be squared with the Court's existing dormant
Commerce Clause anti-discrimination framework,
which eschews a form-over-substance approach, and
instead requires a careful, fact-based analysis of
whether state rules discriminate against interstate
commerce. See W. Lynn Creamery, Inc. v. Healy, 512
U.S. 186, 201 (1994) ("Our Commerce Clause
jurisprudence is not so rigid as to be controlled by the
form by which a State erects barriers to commerce.
Rather our cases have eschewed formalism for a

sensitive, case-by-case analysis of purposes and
effects.").
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The Ninth Circuit jettisoned that approach,
adopting a formalistic understanding of
"substantially similar" that broadly shelters state or
local regulation from dormant Commerce Clause
scrutiny so long as the State can identify some slight
operational difference between the benefitted in-state
and burdened interstate entities.

The Ninth Circuit's flawed analysis matters. One
of the dormant Commerce Clause's core purposes is
to prevent States from engaging in economic
protectionism—i.e., shielding local markets from
interstate competition. Yet, that is exactly what
California achieved here, sheltering its local
optometrists and ophthalmologists from competition
by interstate companies, such as petitioners, that
seek to offer California consumers the same service—

one-stop shopping for their eyeglass needs. Perhaps
most troubling, under the Ninth Circuit's analysis,
the State need not even justify its differential
treatment of these entities, all of whom compete in
the identical market. Should this decision stand,
local legislators can be expected to exercise their
newfound freedom to discriminate by extending
protectionist regimes to other local markets, all at
the expense of the uniform national market that the
Commerce Clause is designed to protect.

II. STATEMENT OF FACTS

The facts are largely undisputed. Two of the
petitioners are interstate companies that sell
eyeglasses throughout the United States. The
remaining petitioner is a trade association that
represents eyeglass sellers. Petitioners are
challenging California's Business & Professions Code



sections 655, 2556 and 3103, and two companion
regulations, 1 Cal. Code of Regs, Title 16 sections
1399.251 and 1514. Collectively, these laws prohibit
opticians and optical companies, like petitioners,
from offering prescription eyewear in the same
location in which eye examinations are provided. In
other words, opticians and optical companies
(collectively referred to herein as "optical companies")
cannot contract with, lease space to, or otherwise co-
locate with, licensed optometrists or
ophthalmologists to provide eye examinations at
stores that the optical companies own and in which
the optical companies sell eyewear. (App-74).

Optometrists and ophthalmologists who are
unaffiliated with optical companies, by contrast, may
sell prescription eyewear at facilities they own, and
at which they provide eye examinations. (App-75).
The record showed that "over 90 percent of
optometrists in private practice [in California] sell
eyewear." (App-76). Moreover, the district court
found that California optometrists derive
approximately 50 percent of their revenue and 25
percent of their profits from selling eyewear. (App-76-
77).

The overwhelming majority of licensed
optometrists and ophthalmologists are California
residents and work exclusively in California. By
contrast, neither petitioner nor any other interstate
optical company is headquartered there. Petitioner
and the vast majority of optical companies compete in
a nationwide market, with locations in multiple
different States.



California is an outlier among the States in
barring any form of co-location. Elsewhere, interstate
optical companies typically have on-site optometrists
available to provide eye examinations and
prescriptions. In those States, interstate optical
companies, like the local optometrists and
ophthalmologists here, can offer "one-stop shopping."

The record also reveals the competitive impact
created by this differential treatment. The
"uncontroverted evidence" showed that "the primary
factor effecting competition in the retail eyewear
markets is the overwhelming consumer preference
for one-stop shopping." (App-79). That is, consumers
strongly prefer to purchase eyewear at the same
facility in which they received their eye examination.
Such one-stop shopping "has become the dominant
form or retailing eyewear." (Id.). As a result, "stores
that sell eyewear but do not offer one-stop shopping
are increasingly marginal competitors in the
market." (Id.). Respondents admitted that "offering
one-stop shopping provides a competitive advantage
because it is easier to attract business, make sales
and enjoy profits." (App-80).

The record also revealed reasons for this
preference. Consumers "find it more convenient to
address any quality issues in one location, without
concern for determining whether it was the optician
of the optometrist that was responsible for the error."
(Id.). As respondents' expert put it, consumers prefer
the ability to return to one place to correct an error.
(Id.). In short, California's regulations substantially
impede interstate optical companies in their efforts to



compete against local competitors for retail eyewear
customers.

The record offered evidence that California's

legislature adopted this regulatory regime with that
protectionist impact in mind. Respondents' expert
conceded that section 2556, which "prohibits an
interstate optical company from furnishing the
services of an optometrist," "was enacted as part of
an effort to prevent out-of-state optical companies
from coming into California and undercutting
dispensing optometrists on price." (App-82).

The district court not surprisingly found that the
California regulations violated the Commerce Clause.
The court began by noting that "regulations which
'prevent competition in local markets by out-of-state
firms' affect interstate commerce just as much as
laws regulating the free flow of goods." (App-86). It
then held that the in-state (i.e., optometrists and
ophthalmologists) and interstate (i.e., optical
companies) competitors are "similarly situated" in
that they "compete for the same customers with the
same products in the same market," (App-99), and
that the regulations burdened the interstate entities
and benefited the in-state entities in that

competition. The court then considered the reasons
the State proffered to justify that discrimination—
that "patient care and privacy are being compromised
when lay optical companies control optometrists."
(App-104). The court concluded that "there is no
evidence that the quality of eye care varies by
practice setting [i.e., optical companies vs.
optometrists or ophthalmologists]", (App-114), or that
"the practices that [the State] complain[s] of actually
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harm the public health," (App-115). The court further
found the State had failed to show that it could not
achieve those goals through non-discriminatory
alternatives. (App-113).

The Ninth Circuit reversed. In particular, it
concluded that the laws did not have a
discriminatory effect, as discrimination requires a
showing of differential treatment between similarly-
situated entities. 3 According to the court,
optometrists and ophthalmologists are not "similarly
situated" with optical companies. Although
acknowledging that the entities compete in the same
market, the court held that "competing in the same
market is not sufficient to conclude that entities are
similarly situated." (App-42). Rather, the court said,
the similarly-situated inquiry turns on whether, and
why, the State treats the entities differently. Here,
the State had "offered evidence regarding the several
ways in which it distinguishes between opticians,
optometrists and ophthalmologists." (App-40). Most
importantly, according to the court, the State treats

3While Williamson v. Lee Optical, 348 U.S.483 (1955), likewise
involved laws regulating vision care, the issues were far
different. That case involved a substantive due process and
equal protection challenge by in-state opticians, who claimed
that the law unconstitutionally discriminated against them in
favor of in-state ophthalmologists. Thus, the Court afforded the
statute the deferential review that the Court typically applies in
economic substantive due process or equal protection cases. The
element of discrimination against interstate competition that is
the focus here was lacking in that case. That element is
precisely what makes searching review of the state regulations
more important and more appropriate here. Accordingly, the
Ninth Circuit did not discuss Williamson, nor do amici address
it.



9

optometrists and ophthalmologists as "health care
providers," and optical companies as "commercial
interests." While one might have thought that the
State's differential treatment was a sign of
discrimination, the Ninth Circuit held the opposite:
"[b]ecause they have different [state-created]
responsibilities, different [state-created] purposes,
and different business structures, opticians are not
the same as optometrists or ophthalmologists." Thus,
the State, having itself created the distinction
between the two groups, was free to burden the
(overwhelmingly interstate) optical companies in the
companies' efforts to compete with the (in-state)
optometrists and ophthalmologists, and the State
was not required to justify that discrimination.4

III. SUMMARY OF ARGUMENT

The decision below5 threatens to upset settled
understandings regarding the scope of permissible

4The court noted that the optical companies remained free to
challenge the laws under the Pike balancing test. On remand,
the Petitioners did so. On appeal of that decision, however, the
Ninth Circuit ruled that the same State-created differences in

methods of operation that had prevented the companies from
being "similarly situated" largely insulated the legislation from
attack under Pike. (App-18-19). The court reached this result
despite assuming for purposes of the appeal that "the
challenged laws will result in an overall shift in the market
share of eyewear sales and profits from optical stores owned by
out-of-state corporations to entities that are entirely owned by
Californians." (App-17, n.9).

5As noted above, see n.5, there are actually two decisions below.
This brief is directly largely at the Ninth Circuit's analysis in
the first opinion, rather than its review of the district court's
application of Pike after remand.
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state regulation under the dormant Commerce
Clause. Dormant Commerce Clause analysis is
supposed to proceed according to a two-step
framework. First, a court must rigorously evaluate
whether the challenged state law has the purpose or
effect of discriminating against interstate commerce.
Second, if so, the State must show that the
discrimination is justified. The decision below
adopted an understanding of "similarly situated"—a
concept used in the first step of the analysis—that
broadly insulates state laws from dormant Commerce
Clause scrutiny at the first stage, thereby obviating
any analysis at the second stage. According to the
Ninth Circuit, so long as the State can cite some
operational difference—even if it is a State-imposed
or State-created operational difference—between the
benefitted in-state parties and the burdened out-of-
state parties, the statute isper se non-discriminatory,
thereby relieving the State of any burden to justify
the differential treatment. This approach grants
States broad new powers to shelter local markets
from interstate competition, a result at odds with the
doctrine's anti-protectionist roots, and contrary to
consumers', and the nation's, interests.
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IV. ARGUMENT

A. The decision below misreads the
Court's precedents in a way that
increases the States' power to shield
local markets from interstate
competition.

1. The dormant Commerce Clause
doctrine prohibits States from
shielding local markets from
interstate competition.

The Court has long recognized, and oft repeated,
that the Constitution "was framed upon the theory
that the peoples of the several states must sink or
swim together, and that in the long run prosperity
and salvation are in union and not division." Baldwin
v. G.A.F. Seelig, Inc., 294 U.S. 511, 523 (1935). See
also, e.g., American Trucking Associations, Inc. v.
Michigan Public Service Comm'n, 545 U.S. 429, 433
(2005) (quoting Baldwin). Thus, the Court "has
consistently held that the Constitution's express
grant to Congress of the power to 'regulate
Commerce ... among the several States, Art. I, §8,
cl.3, contains, 'a further, negative command, known
as the dormant Commerce Clause ....'" American
Trucking, 545 U.S. at 433 (quoting Oklahoma Tax
Comm'n v. Jefferson Lines, Inc., 514 U.S. 174 (1995)).

This "negative command" is principally grounded
in concerns about "economic balkanization." Camps
Newfound/Owatonna, Inc. v. Town of Harrison, Me.,
520 U.S. 564, 577 (1997) ("Avoiding this sort of
economic balkanization and the retaliatory acts of
other State that may follow, is one of the central
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purposes of our negative Commerce Clause
jurisprudence.") (quotations omitted). Stated
alternatively, "[t]he point [of the dormant Commerce
Clause doctrine] is to effectuate the Framers' purpose
to prevent a State from retreating into the economic
isolation that had plagued relations among the
Colonies and later among the States under the
Articles of Confederation." Department of Revenue of
Ky. v. Davis, 553 U.S. 328, 338 (2008).

Consistent with its focus on preventing economic
"balkanization" and "isolation," the Court has held
that the doctrine prohibits "economic protectionism."
This prohibition is implemented through a strong
anti-discrimination principle. States cannot seek to
tip the competitive scales by discriminating in favor
of in-state entities by burdening their interstate
competitors:

It has long been accepted that the Commerce
Clause not only grants Congress the authority
to regulate commerce among the States, but
also directly limits the power of the States to
discriminate against interstate commerce. The
"negative" aspect of the Commerce Clause
prohibits economic protectionism—that is,
regulatory measures designed to benefit in
state economic interests by burdening out-of-
state competitors.

New Energy Co. ofIndiana v. Limbach, 486 U.S. 269
(1988). See also, e.g., Davis, 553 U.S. at 337-38
(same).

So, for example, in Limbach, the Court struck a
statute that provided fuel dealers a credit against the
Ohio motor vehicle fuel sales tax for sales of ethanol
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that had been produced in-state, but lacked a similar
tax credit for ethanol produced out-of-state, creating
a competitive disadvantage for out-of-state ethanol
producers. Similarly, in West Lynn Creamery, Inc. v.
Healy, 512 U.S. 186 (1994), the Court struck a
Massachusetts statute whose "avowed purpose and
... undisputed effect [were] to enable higher costs
Massachusetts dairy farmers to compete with lower
cost dairy farmers in other States," which the statute
accomplished by effectively imposing a tax on out-of-
state milk that did not apply to in-state milk. Id. at
194-95. In both cases, the States violated the
Commerce Clause by favoring in-state entities and
burdening their interstate counterparts.

2. The Court's jurisprudence
implements this anti-
protectionism mandate through a
two-step analysis.

The dormant Commerce Clause's basic analytical
framework is well settled. The anti-discrimination

analysis (as opposed to the Pike balancing test)
proceeds according to a two-step inquiry. The first
step asks whether the statute discriminates, either
facially, in purpose or in effect, against interstate
commerce. See, e.g., Oregon Waste Sys., Inc. v. Dep't
of Envtl. Quality of State of Or., 511 U.S. 93, 99
(1994) ("[W]e have held that the first step in
analyzing any law subject to judicial scrutiny under
the negative Commerce Clause is to determine
whether it 'regulates evenhandedly with only
'incidental' effects on interstate commerce, or
discriminates against interstate commerce.'")
(quoting Hughes v. Oklahoma, 441 U.S. 322, 336
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(1979)). Ifit does, at the second stage, the state must
justify that discrimination by showing the
discrimination is necessary to achieve a legitimate
local purpose, and that there is no reasonable non
discriminatory means for accomplishing the same
objective.6 See, e.g., United Haulers Association v.
Oneida-Herkimer Solid Waste Management
Authority, 550 U.S. 330, 338-39 (2007).

The two steps are necessarily separate inquiries.
In determining whether discrimination exists, the
State's purported need for the discrimination is
irrelevant. Discrimination turns on the fact of the
differential treatment or impact; while justification is
the State's explanation for why that differential
impact is acceptable. Consistent with that, the
Court's cases look to the State's proffered reasons
only after discrimination is established. See, e.g.,
Hunt v. Washington State Apple Adver. Comm'n, 432
U.S. 333, 353 (1977) (turning to justification after a
finding of discrimination); C&A Carbone v. Town of
Clarkston, NY., 511 U.S. 383, 392-94 (1994) (same).
Cf. Oregon Waste, 511 U.S. at 100 ("As we reiterated
in Chemical Waste, the purpose of, or justification for,
a law has no bearing on whether it is facially
discriminatory....").

6 If the state statute survives the two-step test, the challenger
can still seek to invalidate the rule under the Pike balancing
test To succeed, the challenger must show that the burden the
statute imposes on interstate commerce is clearly excessive
compared to the local benefits that the State seeks to achieve.
See Pike v. Bruce Church, Inc., 397 U.S. 137 (1970). The Pike
test is not demanding. As the Court has observed, "State laws
frequently survive this Pike scrutiny." Davis, 553 U.S. at 339.
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The Court has also made clear that not all
differential treatment of in-state and interstate
entities counts as "discrimination" for dormant

Commerce Clause purposes. Rather, the challenger
must show differential treatment among
substantially similar entities: "Conceptually, of
course, any notion of discrimination assumes a
comparison of substantially similar entities." General
Motors Corp. v. Tracy, 519 U.S. 278 (1997). If the
entities are not "substantially similar," then the
challenge fails at the first step, and the State is not
required to justify its differential treatment.7 The
differential treatment is simply not "discriminatory"
for dormant Commerce Clause purposes. See, e.g.,
Davis, 553 U.S. at 343.

It is the Ninth Circuit's formulation of "similarly
situated" in the first step of the analysis that drives
the need for review here.

3. Entities are "similarly situated"
for Commerce Clause purposes if
they compete against each other
in the same market.

Given the focus in modern dormant Commerce
Clause jurisprudence on prohibiting economic
protectionism by preventing States from tipping the
competitive scales in favor of local entities at the
expense of interstate competitors, the Court's
treatment of "similarly situated" directly
incorporates notions of competition. In particular, as
differential treatment is suspect when such

7As noted above, the challenger can still seek to show that the
statute fails under Pike.
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treatment is directed at in-state and interstate
competitors, the Court treats entities as similar y
situated" if the entities directly compete m a single
market for the same consumers.

The focus on in-state and interstate competitors
appears repeatedly throughout the Court's precedent.
See Davis, 553 U.S. at 338 (doctrine directed at
"regulatory measures designed to benefit in-state
economic interests by burdening out-of-state
competitors') (emphasis added); United Haulers, 550
US at 342 ("[W]hen a law favors in-state business
over out-of-state competition, rigorous scrutiny is
appropriate ....") (same); Granholm v. Heald, 544
US 460 493 (2005) (laws violate the dormant
Commerce Clause if they "treatQ out-of-state
producers less favorably than their local
competitors') (same). As Justice Jackson described it:
"[Elvery consumer may look to the free competition
from every producing area in the Nation to protect
him from exploitation by any. Such was the vision oi
the Founders; such has been the doctrine of this
Court which has given it reality." H.P. Hood &Sons,
Inc. v. DuMond, 336 U.S. 525, 539 (1949).

Consistent with this emphasis on competition in
Bacchus Imports Ltd. v. Dias, 468 U.S. 263 (1984),
the Court struck a tax exemption for a liquor distilled
from a native Hawaiian plant because the exemption
created an advantage over competitors liquors
produced elsewhere. In doing so, the Court rejected
Hawaii's argument that the local liquor did not
compete with liquor coming from outside the State,
concluding that even a small degree of competition
between favored and disfavored entities creates a
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potential dormant Commerce Clause violation. Id at
268-69.

Conversely, the Court has not hesitated to find
discrimination lacking when the allegedly-benefitted
and allegedly-burdened parties do not compete in the
same market. As the Court explained in Tracy, "in
the absence of actual or prospective competition
between the supposedly favored and disfavored
entities in a single market, there can be no local
preference, whether by express discrimination
against interstate commerce or undue burden upon
it, to which the dormant Commerce Clause may
apply." 519 U.S. at 300. "This is so for the simple
reason that the difference in products may mean that
the different entities serve different markets, and
would continue to do so even if the supposedly
discriminatory burden were removed." Id. at 299.

In Alaska v. Arctic Maid, 366 U.S. 199 (1961), for
example, operators of freezer ships that transported
frozen Alaskan salmon out-of-state for canning
challenged a tax that they were forced to pay, but
that those ship operators who froze salmon for
canning in Alaska did not pay. The Court rejected the
challenge, finding that the former did not compete
against the latter, but rather against the in-state
canneries themselves. Thus, in assessing whether
there was discrimination, the Court looked only to
whether the allegedly favored and allegedly
disfavored entities under the statute were
competitors:

The freezer ships do not compete with those
who freeze fish for the retail market. The
freezer ships take their catches south for
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canning. Their competitors are the Alaskan
cannerS .... When we look at the tax laid on
local canners and those laid on freezei ships
there is no discrimination m favor oi the
former and against the latter.

Arctic Maid, 366 U.S. at 204 (emphasis added). In
other words, the groups the Court compared f0
dormant Commerce Clause purposes we^not
defined by similarities in their methods of business
operations (i.e., freezer ship operators who froze forK^canneries and freezer ^P — ^
method of operation, was the key.

Similarly, in Tracy, where the market Plants
at issue competed in one market (the ^^
market" for unbundled natural gas), but did not
Compete in another (the "captive market of

Sdential users who purchased natural gas bundled
with delivery services), the Court began its
Commerce Clause analysis by determining which
"predominated. "Should we accord controlhng
significance to the noncaptive market in which Lthe
nstate and interstate entities] compete or tofce
noncompetitive, captive market » ^ ^jj
r:rr:'S5r/tern::;
development of the captive market and the local
development ™arket the Court concluded
utilities' role in that market, tne cautive
tw it should give "greater weight to the captive
L ket' Id As^he two entities did not compete or
"en seek to compete in that market, they were no
"JXtantially similar" for dormant Commerce Clause
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purposes. In short, the determination of "substantial
similarity" between private entities8 for dormant
Commerce Clause purposes turns on whether the
entities are properly characterized as competing in a
single market.

4. The Ninth Circuit adopted a
flawed understanding of
"similarly situated."

The Ninth Circuit adopted a different
understanding of "similarly situated." Rather than
focusing on competition between the entities, it
looked to whether the State treats the two entities

differently. This approach turns Commerce Clause
analysis on its head. Ex ante, one would imagine that
differential treatment is a basis for finding unlawful
discrimination, not conclusive proof that such
discrimination has not occurred.

In its opinion, the Ninth Circuit directly considered
and rejected the principle that "similarly situated"
should turn on whether the two entities compete in
the same market. According to the court, "competing

8 There is another strand of "substantial similarity" analysis in
cases involving public (i.e., State-owned or State-operated)
entities and private entities. The Court has recognized that
State ownership of the public entity may be enough, in and of
itself, to prevent a finding of substantial similarity, without
reference to whether the public and private entities compete in
the same market. See, e.g., Davis, 533 U.S. at 341; United
Haulers. 550 U.S. at 343-344. Cf. Norman R. Williams &

Brannon P. Denning, The "New Protectionism" and the
American Common Market, 85 NOTRE DAME L. Rev. 247 (2009)
(arguing that sovereign protection exemption to dormant
Commerce Clause doctrine should be narrowly construed).
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in the same market is not sufficient to conclude that
entities are similarly situated." (App-42).

Rather, the court found, the proper focus is the
State's treatment of the entities:

The State offered evidence regarding the
several ways in which it distinguishes
between opticians, optometrists and
ophthalmologists.

(App-40). For example, the State pointed to
"educational requirements," testing requirements,
"continuing education requirements," and "special
ethical and professional responsibilities to which
optometrists and ophthalmologists are subject, but
optical companies are not. In a similar vein, the court
noted that "[u]nlike optometrists and ophthal
mologists, opticians are not health care provides, do
not diagnose or treat diseases of the eye, and may be
owned and operated as commercial concerns." (Id.).
The court concluded that, in light of the State's
differential treatment of the differing entities, they
were not "substantially similar" even though the
record showed that the vast majority of their
business efforts were directed at selling exactly the
same service to exactly the same customers in exactly
the same market. (Id.). It reached this result even
though none of the cited differences relate to the
activity of selling glasses, the sole activity at issue
here.

The Ninth Circuit claimed to find support for this
approach to "substantially similar" in Tracy and
Exxon v. Maryland, 437 U.S. 117 (1978). (App-38-42).
In fact, however, neither case provides such support.
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According to the court below, Tracy stands for a
broad proposition that courts entertaining dormant
Commerce Clause challenges must "give some
deference to states' decisions regarding health and
safety. (App-39). That deference, coupled with the
State-imposed difference between the two groups set
forth above, convinced the court that the groups were
not similarly situated." (App-41-42).

That is reading too much into Tracy. To start, the
Courts precedent rejects the notion that a State can
insulate its laws from Commerce Clause scrutiny bv
the mere artifice of invoking "health and safety"
WCeTZ ?!' o'g"' Dem MUk °°- V- CUy ^Madison,Wis., 340 U.S. 349, 354 (1951) ("A different view, thai
the ordinance is valid simply because it professes to
be a health measure, would mean that the Commerce
Clause of itself imposes no limitations on state action
other than those laid down by the Due Process
Clause save for the rare instance where a state
artlessly discloses an avowed purpose to discriminate
against interstate goods."); C&A Carbone, 511 US at
393 (striking ordinance justified on health grounds
where nondiscriminatory alternatives existed)
Moreover, references to "health and safety" are
properly considered as part of a State's justification
for discrimination, not m the inquiry as to whether
discrimination exists.

Instead, Tracy is better understood as holding that
where the allegedly favored and allegedly disfavored
entities compete in some markets but not others and
the statute at issue is not limited in effect to the non
competitive market, then the court must determine
which market predominates for Commerce Clause
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purposes. Whatever the correct analytical framework
for that assessment, it is not relevant here. The
statute at issue directly and solely impacts the single
market in which both the favored entities

(ophthalmologists and optometrists) and the
disfavored entities (optical companies) seek to
compete. Thus, unlike Tracy, there is no need to
determine which market predominates.

The Ninth Circuit similarly misread Exxon.
According to the court below, Exxon creates a broad
per se rule that allows States to rely on differences in
business structures between the favored and

disfavored entities to show that they are not
"similarly situated": "[I]n Exxon, the Court
distinguished between the entities based on their
business structures, holding that a State may
prevent businesses with certain structures or
methods of operation from participating in a retail
market without violating the dormant Commerce
Clause." (App-42). Again, though, a careful reading of
Exxon shows that the court below extended that case

beyond its proper bounds. Exxon merely held that a
rule forbidding vertical integration (there refiners
and service station operators) by anyone—whether
an in-state company or an interstate company—does
not run afoul of the dormant Commerce Clause

merely because the oil refiners were out-of-state
entities. This case, by contrast does not involve
vertical integration, but rather bundling (i.e., the
combination of eye examination services and eyeglass
sales), so it is not clear that Exxon applies at all. And,
even if it did, the statutes here are fundamentally
different in that they allow the favored in-state
entities (i.e., ophthalmologists and optometrists) to
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bundle (i.e., offer examination services in addition to
glasses), while denying that opportunity to interstate
competitors. Whatever the correct result here, Exxon
does not supply it. And the suggestion below that
Exxon does can only serve to increase confusion in an
already difficult area of the law.

5. The Ninth Circuit's decision
contributes to confusion among
the lower courts regarding the
scope of permissible
discrimination.

Not only is the decision below difficult to square
with the Court's precedent, but it also reflects the
increasing confusion among courts as to when
competing entities are "similarly situated" for
dormant Commerce Clause purposes. The decision
also contributes to confusion regarding the
appropriate understanding of the method-of-
operation analysis set forth in Exxon, and how that
analysis intersects with the "similarly situated"
framework.

Case law from the First and Eleventh Circuits
reflects an understanding of "similarly situated" that
cannot be reconciled with the decision below. In
National Revenue Corp. v. Violet, 807 F.2d 285 (1st
Cir. 1986), for example, the First Circuit struck a
Rhode Island statute that defined debt collection as
the practice of law, finding that the statute was an
impermissible attempt to protect local law firms from
competition by interstate debt collection agencies. In
language directly applicable here, the court held that
"by defining all debt collection as the practice of law,
and limiting this practice to members of the Rhode
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Island bar, Rhode Island effectively bars out-of-
staters from offering a commercial service within its
borders and confers the right to provide the service—
and to reap the associated economic benefit—upon a
class largely composed of Rhode Island citizens." Id.
at 290. Of course, it is beyond dispute that Rhode
Island lawyers (just like the California
ophthalmologists here) are subject to different
educational, professional licensing, continuing
education, and ethical requirements than non-lawyer
debt collection companies. Thus, under the decision
below, the Ninth Circuit would have found that no
impermissible discrimination exists, and would not
even have put the State to the burden of justifying
the statute, let alone struck it as the First Circuit
did.

Similarly, in Cachia v. Islamorada, 542 F.3d 839
(11th Cir. 2008), the court struck a local zoning
ordinance banning chain restaurants from opening
local franchises. In doing so, the court rejected the
defendant's argument that the ordinance merely
prohibited a certain method of operation. Rather, the
court properly found that the town's "prohibition of
restaurants operating under the same name,
trademark, menu or style is not evenhanded in effect,
and disproportionately targets restaurants operating
in interstate commerce." The same is true of the
California law here. A law preventing optical
companies, but not ophthalmologists or opticians,
from offering one-stop shopping for prescription
eyewear is not evenhanded in effect, and
disproportionately targets interstate providers. Thus,
under Cachia the California law presumably would
not have survived dormant Commerce Clause review,



25

unless, of course, the State could make the showing
necessary to uphold discriminatory statutes. &

At least two other Circuits, by contrast havP
rltted^r; flaW6d "^ 0f "-^arirSuated"reflected mthe decision below. In Ford Motor Co v
lexas Department of Transportation, 264 F3d 493

hem:rtha°t01)'fe ™h "^^ Uph6ld aS~'scheme that made it unlawful to act as an automobile
maW Wfuht°Ut £ HCenSe' Whlle simultaneo^making automobile manufacturers ineligible to
CW c\ n61186- £ reSP°nSe t0 F°rd'S Co™erceClause challenge the court concluded manufacturers
are not similarly situated" to dealers as
manufacturers make cars. Likewise, mLensCrafters
v. Robinson, 403 F.3d 798, 804 (6th Cir. 2005) the
court, hke the court here, concluded that optica
stores are not similarly situated to licensed
optometrists for dormant Commerce Clause
purposes, as optometrists are "healthcare providers "
rath" tT"' ^ ** 0n 0pen*mal ^situated' i°mrtltl0n in asses^ng "similarlysituated, reflect a fundamentally different
understanding of the dormant Commerce Clause and
SStthe Tlarly Sltuated" stand-d> '^National Revenue Corp. and Cachia. The Court
should accept this case to explore which of these
irreconcilably divergent views is correct



26

6. Under the Ninth Circuit's

definition of "similarly situated,"
States will have nearly unbridled
power to shield local markets
from interstate competition.

The difference between the two approaches is not
merely academic. Under the Ninth Circuit's decision
here, States have vastly greater power to protect
local entities by burdening their interstate
competitors. A state legislature need only create a
narrowly-defined category that it is comprised
exclusively, or almost exclusively, of the local
competitors, and then impose some differential
requirement on that category of business entities—
for example, a licensing requirement, or an
educational requirement. Under the decision below,
the State is then free to directly burden the local
entities' interstate competitors, secure in the
knowledge that any dormant Commerce Clause
attack will founder on the inability to show
"discrimination" under the first prong of the dormant
Commerce Clause test. Relatedly, given the Ninth
Circuit's understanding of Exxon, the State can point
to virtually any operational difference, no matter how
slight, and even if it is State-created, and refer to
that difference as the basis warranting differential
treatment. Again, under the decision below, the
State's easily constructed artifice would prohibit
courts from requiring States to justify the differential
treatment.

As the facts here indicate, such concerns are all too
real. State legislatures can be subject to strong
entreaties from local businesses to provide protection
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from the rigors of interstate competition. Indeed, the
district court noted substantial evidence that these
statutes were the direct result of lobbying efforts by
in-state ophthalmologists and optometrists to avoid
competition from interstate optical companies. (App-
101-02). Amici cannot comment on whether that
assessment of the legislative history is correct, but
amici do urge that the protections afforded by the
dormant Commerce Clause should not be subject to
easy manipulation at the hands of State legislatures.

V. CONCLUSION

For the foregoing reasons, the amici urge the Court
to grant certiorari and reverse the decision below.
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