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INTEREST OF THE AMICI CURIAE1

Amici include associations representing police
chiefs, municipalities and municipal attorneys from
Illinois, Indiana and Wisconsin. Their interest lies in
the uncertainty createdbythe SeventhCircuit Courtof
Appeal's En Banc majority opinion in this case, the
effect upon municipal budgets due to the magnitude of
liability that the opinion creates (with the possibility of
an $80 million judgment against- just one (1)
municipality based on the manner that it issued and
served parking citations, a function that almost all of
their members perform in oneway or another), and the
fact they are proponents ofcomputerized data systems
to effectively and efficientlycollect judgments resulting
from the enforcement of municipal code violations.

The Illinois Association of Chiefs ofPolice ("ILACP")
is a nationally recognized, professional organization
representing over 800 law enforcement executives
across the State of Illinois. One of the Association's
central missions is to make a positive impact on the
quality of life in the communities its members serve
through proactive leadership in legislation,

1Counselof record for all parties received notice at least 10 days
prior to the due date of the amici curiae's intention to file this
brief. The parties have consented to the filing of this brief.
Pursuant to Rule 37.6 of this Court, amici curiae certifies that no
counsel for any party authored this briefin whole or in part, that
nosuch counsel or party made a monetary contribution intended
tofund thepreparation orsubmission ofthisbrief. No person other
than amici curiae, its members, and its counsel made such a
monetary contribution to its preparation or submission.



professional standards, as well as knowledge and
information dissemination.

The Illinois Municipal League is a not-for-profit,
non-political association of1,129 municipalities in the
State of Illinois. State statute designates the League
as the instrumentality ofits members. 65 ILCS 5/1-8-1.
TheLeague'smissionis to articulate, defend,maintain,
and promote the interests and concerns of Illinois
communities.

The Indiana Municipal Lawyers Association
("IMLA") is a statewide voluntary professional
organization of municipal, county, and local
government lawyers who pay annual dues. IMLA was
organized as a nonprofit corporation in 1983. IMLA is
an advocate and resource for local government
attorneys in Indiana. It is owned solely byits members
and is the legal voice for Indiana's local governments'
attorneys. It champions the development of fair and
realisticlegalsolutions and provides its members with
information and education about, and solutions to, the
profusion oflegal issues facing its membership today.
Currently in 2012 IMLA has 348 members.

The Indiana Association of Cities and Towns
("IACT") is a voluntary association ofIndiana citiesand
towns established in 1891to provide Indiana municipal
officials a means to congregate, educate and advocate
their interests before the state and federal
governments. Indiana is one ofthe first states toform
a municipal association, and IACT (pronounced "i-act")
has a rich tradition of serving municipal government
and elected officials. In 2012, IACT's membership
consisted of 460 of the 569 municipalities in the State



of Indiana, including 118 of 119 cities and 342
towns. IACT is the chief membership organization of
Indiana's cities and towns, representing nearly two-
thirds of Indiana's six million residents, assisting them
with advocacy, training, and professional education
and development on a number of fronts. IACT is the
official voice of municipal government in Indiana and
is a non-partisan association.

TheLeagueofWisconsin Municipalities, established
in 1898, is an unincorporated, voluntary, non-partisan
and nonprofit association of Wisconsin cities and
villages. The League is governed by a board comprised
ofmunicipalofficials frommembermunicipalities. The
League's primary function is to act as an information
clearinghouse through which municipalities cooperate
to improve and aid the performance of local
government. To this end, the League offers its
members services such as training courses, manuals,
and information and advice, which many municipalities
would not be able to obtain individually because of cost.
The League lobbies on behalf of municipal interests
and is recognized as the principal voice for Wisconsin
cities and villages in both the legislative and executive
branches of state government. The League also
participates as amicus curiae in appellate cases when
a case presents significant legal issues of concern to
municipalities and resolution of those issues will
impactmunicipalities statewide. Ourmembers include
all 190 Wisconsin cities and 393 of 406 villages.



INTRODUCTION

AND SUMMARY OF ARGUMENT

Police officers and other authorized police personnel
of law enforcement agencies throughout the country
use information from state motor vehicle records on a
daily basis. They prepare thousands (if not tens of
thousands) of police reports daily, including, among
others, accident reports, animal bite reports, arrest
reports, evidence technician reports, general reports,
hospitalization reports, juvenile reports, lock-out
reports, lock-up reports, miscellaneous incident
reports, missing person reports, motor vehicle theft
reports, offense reports, propertyand evidence reports,
supplemental reports, vehicle tow reports, and
worthless document reports. They also write parking
andmoving traffic citations, compliance citations, local
ordinance citations, and prepare quasi-criminal,
misdemeanor and felonycomplaints. Any or all ofsuch
activity may involve information obtained from state
motor vehicle records. In addition, they investigate the
incidents associated with those reports and complaints,
obtaining state motor vehicle record information by
computer, aswell as in person andover thepolice radio
from a dispatcher.

Those law enforcement agencies are now subject to
an award of $2,500.00 in liquidated damages per
disclosure of state motor vehicle records under the
Seventh Circuit's En Banc opinion (the "Seventh
Circuit Opinion"), which createsliability for the Village
of Palatine (the "Village") under the federal Driver's
Privacy Protection Act, 18 U.S.C. §§ 2721-2725
("DPPA") in the amount of up to $80 million (plus
attorneys fees and litigation costs) because of its



issuance of parking citations and placement of those
citations on vehicles. The risk of this tremendous
liability is extremely important to the amici and their
members, whose personnel issue parking citations and
prepare the other documents referred to above, using
state motor vehicle records.

The primary parking citation issued by the Village
was printed electronically on a pre-printed form and
included the registered owner's name, address, driver's
license number and certain other identifiers from the
state's motor vehicle records. Technology makes such
processing more efficient and effective, assuring that
the correct identification is included on the citation for
enforcement and collection, and reducing the need for
personnel to later research that information. In
addition, this technology allows municipalities, that are
being asked to do"morewith less" and often limited by
statutory tax caps, to capture more of the revenue to
which they are entitled.

In fact, the Village's inclusion of that information
was not intended to violate any law, and its agents
could not have reasonably ascertained that disclosure
of such information violated the DPPA, because there
are specific exemptions for its use of that information
under the DPPA. However, the Seventh Circuit
Opinion limited those exemptions beyond their actual
wording, such that the Villageand other cities,villages
and towns (the "municipalities") are now subject to
extremely large penalties for such inadvertent acts,
going backfour (4) years under the DPPA's statute of
limitations. The amici and their members are
extremelyconcerned about that risk ofliability,which



applies even though its members relied upon the DPPA
and its exemptions as codified.

This case is not the result of any bad faith on behalf
of the Village. It does not concern the acts of some
rogue police department or municipality flaunting its
authority to the detriment of the Respondent or the
public in general. Rather, it concerns the Village's
lawful use of certain information based upon its
reasonable interpretation of the clear letter of the
DPPA, an interpretation which resulted in a District
Judge, two (2) of the three (3) Circuit Judges on the
original appellate panel, and four (4) of eleven (11)
Circuit Judges on the En Banc appellate panel finding
the Village to be exempt from liability. As a result, the
Village is subject to significant penalties, as may be
amici's member municipalities. The amici contend that
such liability was not intended by the legislation.

Certiorari is not only warranted because the Village
may suffer such extreme penalties. It is also warranted
because the Seventh Circuit Opinion creates significant
potential for the filing of similar class-action claims
against municipalities throughout the nation, which
could result in untold damages, and even bankrupt
municipalities. The penalties associated with a civil
action under Section 2724 ofthe DPPA, 18 U.S.C. 2724,
including attorneys fees and costs, are attractive to
class-action plaintiffs. Further, based on the history of
this litigation, such suits are likely to result in
disagreement among the Circuits. Therefore, it is
essential that this Court become involved now to avoid
the onslaught of class-action suits against
municipalities on a national level.
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Certiorari is also warranted because the Seventh
Circuit Opinion creates real concern about the
lawfulness ofmunicipal action in circumstances beyond
parking citation enforcement, such as their ability to
comply with state laws and policies mandating open
public records. Whether or not the Seventh Circuit
Opinion is upheld, municipalities must be given
guidance in applying the DPPA in the future, so that
their future actions can conform to the law.

ARGUMENT

I. Grant Of Certiorari Is Warranted Due To The
Disastrous Effect The Seventh Circuit Opinion
Will Have On Municipalities.

A. Extreme Penalties Can Be Assessed Against
Municipalities, Despite Their Reasonable
Interpretation Of The DPPA As Written.

Law enforcement agencies use state motor vehicle
record information daily in regard to vehicle incidents,
as well as incidents that are in any way related to
vehicles. They use that information to carry out their
governmental functions and must respond to requests
for public access to those records. The Seventh Circuit
Opinion creates a significant potential that extreme
penalties will be assessed against municipalities for
such use, despite their reasonable interpretation ofthe
DPPA exemptions in question. Specifically,
municipalities relied upon the DPPA's exemptions, as
written, and are now subject to significant liabilities
based upon that reliance - $2,500 per disclosure; $80
million dollars against just one (1) municipality. Such
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penalties are sufficient to bankrupt most
municipalities.

In addition to those penalties for parking citation-
related violations, there exists the likelihood that
violations of the DPPA have resulted and will result in
the future from municipal compliance with state laws,
such as open records laws, as described below.
Therefore, if the Seventh Circuit Opinion is allowed to
stand, class-action litigation is likely in regard to those
laws, resulting in even greater penalties that
municipalities cannot afford.

B. Tremendous Uncertainty Results From The
Seventh Circuit Opinion.

The Seventh Circuit Opinion is also appropriate for
review by this Court in order to provide municipalities
with immediate guidance in regard to their future use
of motor vehicle record information which extends far
beyond the simple issuance of a parking citation. The
Seventh Circuit Opinion turns certain state law
provisions on their head. Law enforcement agencies are
required to apply the DPPA and state law, recognizing
that the DPPA, as a federal law, preempts state law
when there is conflict. Law enforcement agencies must
comply with both state and federal laws to the extent
that they do not conflict,which requires policechiefs to
interpret the DPPA and related state laws in releasing
information that was obtained from state motor vehicle
records and contained in their extensive police records.

In that regard, the Seventh Circuit Opinion creates
confusion as to how the DPPA applies to the duty
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created by applicable state public records laws2. For
example, the Illinois Freedom of Information Act, 5
ILCS 140/1 et seq. ("Illinois FOIA"), mandates that
certain information be disclosed and creates certain
exemptions, which allow information to be withheld.
The policy ofthe Illinois FOIA states, in pertinent part:

Pursuant to the fundamental philosophy of the
American constitutional form of government, it
is declared to be the public policy of the State of
Illinois that all persons are entitled to full and
complete information regarding the affairs of
government and the official acts and policies of
those who represent them as public officials and
public employees consistent with the terms of
this Act. 5 ILCS 140/1 (emphasis added) App. 1.

In light of that open records policy, Section 2.15 of
the Illinois FOIA, requires that the name, age, address
and photograph be made available within 72 hours of
an arrest. 5 ILCS 140/2.15. App. 4. It now appears
under the Seventh Circuit Opinion that the release of
such information is unlawful under the DPPA if
obtained through state motor vehicle records.
Meanwhile, if a state court should find that a
municipality's denial of a public records request based
upon the DPPA was inappropriate, the municipality is
subject to payment of attorneys fees and costs, 5 ILS
140/ll(i). App. 8. Such a municipality faces potentially
conflicting mandates with very little guidance.

2 While Illinois and Wisconsin open records laws are reviewed,
Indiana also has similar provisions.
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The State ofWisconsin also requires openness of its
public records that contain personal information
subject to the DPPA. Section 19.31 of Wisconsin's
public records laws states in pertinent part:

19.31 Declaration ofpolicy. In recognition ofthe
fact that a representative government is
dependent upon an informed electorate, it is
declared to be the public policy of this state that
all persons are entitled to the greatest possible
information regarding the affairs ofgovernment
and the official acts of those officers and

employees who represent them, (emphasis
added) Wis. Stat. §19.31. App. 9.

Therefore, Wisconsin's police chiefs must apply its
public records law in conjunction with the DPPA.

In fact, construing applicable Wisconsin laws, the
Attorney General of Wisconsin opined informally in
regard to the DPPA's application to Wisconsin's public
records law, finding:

"Based upon our analysis of the complicated
DPPA language and the little available
interpretive legal authority, we conclude that
after a law enforcement officer has written a

report or citation, including certain personal
information obtained from the DMV, the officer's
agency may provide a copy of the report or
citation in response to a public records request.
Just like writing the report or citation,
responding to a related public records request is
a function of the law enforcement agency. Cf.
Wis. Stat. §§ 19.31. The DPPA does not require
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redaction of the personal information for law
enforcement records provided in response to the
public records request." 2008 WL 1970575
(Wis.A.G.) App. 23.

If the Seventh Circuit Opinion's interpretation of the
DPPA stands, Wisconsin municipalities that have
followed that Attorney General opinion may be subject
to the extreme penalties under the DPPA.

In fact, any statutory requirement that law
enforcement agencies report to the public may be
affected by the Seventh Circuit Opinion's interpetation
of the DPPA to the extent that personal information
was obtained from state motor vehicle records and
released. Such might be the case in regard to the
Illinois Sex Offender Community Notification Law, 730
ILCS 152/101 et seq., which permits, among other
things, law enforcement agencies to disclose offender
name, address, date ofbirth, and other identifiers of a
sex offender or sexual predator to persons likely to
encounter the individual and to place that information
on the internet. 730 ILCS 152/120. App. 38.

Similarly, the Illinois Supreme Court's recently
enacted "Part E. Rules and Procedures for Non-
Traffic/Non-Conservation Ordinance Violations," set
forth in Rules 570 to 579, effective December 7, 2011,
may be affected by the Seventh Circuit Opinion. Those
Rules apply to the prosecution of ordinance violations,
not punishable by a jail term, and other traffic and
conservation offenses, including parking offenses. (Rule
570, See Committee Comment). App. 48. Rule 572
requires a charging document that includes, among
other things, the name of the defendant and his or her
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address, if known. App. 50. Service of such charging
document is intended to include those placed on
vehicles. See Rule 573, App. 54. As a result, parking
citations that are placed on vehicles are required to
include the name and address of the vehicle owner,
which would be prohibited under the DPPA.

Meanwhile, Illinois law enforcement agencies are
required to report motor vehicle accidents on a form
approved by the Illinois Department of Transportation.
625 ILCS 5/11-411(b). App. 56. That form includes an
Illinois Motorist Report, which the officer is required to
provide to vehicle drivers and includes certain
information that may have been obtained from state
motor vehicle records. In the event that a judge later
finds that too much information was provided,
following the Seventh Circuit Opinion, agencies could
be subject to significant penalties under the DPPA.

As a result ofthis conflict, the appropriate (past and
future) municipal responses to comply with the
respective state laws are affected by the Seventh
Circuit Opinion. Allowing that Opinion to stand will
create potential liability for past compliance with state
laws and uncertainty in regard to the appropriate
responses in the future. Therefore, the petition for
certiorari should be granted.

C. The Floodgates Of Class Action Litigation
Will Open Across The Country

The penalties associated with a civil action under
Section 2724 (18 USC 2724), including attorneys fees
and costs, will attract class-action plaintiffs. As a
result, class-action suits will be filed across the nation,
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based upon parking citation-type violations, as well as
those related to open records and other state laws.

Since police chiefs, municipalities and their legal
counsel have had no reason to adopt the narrow view
created by the Seventh Circuit Opinion, and therefore
have not so limited the release of information that is
required (or permitted) to be released by their state
laws, actions of law enforcement agencies prior to the
Seventh Circuit Opinion may not comply with the
DPPA, causing a risk of extreme penalties under the
DPPA through no fault of their own. Meanwhile, those
same police chiefs and municipalities need direction
from this Court so that they can adopt proper
procedures for future compliance with the DPPA and
state law. As a result, unless the Seventh Circuit
Opinion is considered by this Court, the flood gates of
class-action litigation will be opened across the country
causing a devastating impact on municipalities.

II. The Seventh Circuit Opinion Rewrites The
DPPA And Its Interpretation Should Not
Stand.

A. The DPPA Should Be Interpreted To Make
Sense.

Police chiefs and their municipalities across the
country have a duty to enforce, and cause their
personnel to enforce, the laws of the United States,
their state and their local municipality. However, their
ability to enforce those laws is subject to their
reasonable interpretation. In fact, police chiefs should
not be penalized for interpreting the exemptions under
the DPPA as apparently drafted. The confusion and
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conflict created by the Seventh Circuit Opinion should
be addressed by this Court.

The DPPA clearly prohibits the knowing disclosure
of personal information, as defined in the DPPA,
subject to certain exemptions. At issue in this case are
the following exemptions:

(b)(1) For use by any government agency,
including any court or law enforcement agency,
in carrying out its function, or any private
person or entity acting on behalf of a Federal,
State, or local agency in carrying out its
function.

(b)(4) For use in connection with any civil,
criminal, administrative, or arbitral proceeding
in any Federal, State, or local court or agency or
before any self-regulatory body, including the
service of process, investigation in anticipation
of litigation, and the execution or enforcement of
judgments and orders, or pursuant to an order of
a Federal, State, or local court. 18 USC 2721 (b)

"[N]othing is better settled, than that statutes
should receive a sensible construction, such as will
effectuate the legislative intention, and, if possible, so
as to avoid an unjust or an absurd conclusion." Johnson
v. United States, 529 U.S. 694, 707 (2000), citing In re
Chapman, 166 U.S. 661, 667 (1897). For a number of
reasons, the Seventh Circuit Opinion's interpretation
of the DPPA does not make sense, and, as a result,
should not stand.



15

First, the Seventh Circuit Opinion found that "the
text of the statute limits the content of authorized
disclosures of protected information in motor vehicle
records through its requirement, clear on its face, that
any such disclosure be made '[f]or use' in effecting a
particular purpose exempted by the Act." (Petition for
Writ of Certiorari, Appendix A-20). However, the
phrase "for use" is not defined and requires the Village
(and other municipalities) to read in the qualifier that
disclosure "not exceed the scope of the authorized
statutory exception." Id. at A-19. If that is what the
legislature intended, it would have included such a
statement. From a practical perspective, how can the
Court expect each police chief to interpret these clear
exemptions contrary to their written meaning, as the
Seventh Circuit Opinion proposes? It is unreasonable
to have such an expectation, let alone to assess
penalties against a police chiefs municipality for his or
her inability to do so.

Second, the DPPA defines "personal information" to
exclude "information on vehicular accidents, driving
violations, and driver's status." 18 USC 2725 (3). In
interpreting the DPPA to make sense, the Seventh
Circuit Opinion should have recognized that there was
no reason for the legislature to exclude parking
citations from that exclusion. Parking citations, like
driving citations, document a violation directly related
to the vehicle and its responsible owner. In fact,
parking violations are driving violations, as they result
from the driver parking in a location that is posted or
otherwise determined by state law or municipal
ordinance to be unlawful.
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In addition, the identification ofname, address and
driver identification number, which the Village
included on its citations, are no less significant for
parking citations, which may be referred to the circuit
court for enforcement, much like driving violations. In
fact, once filed in the circuit court, a parking citation
would be open to the public, just as a driving violation
would be. As a result, it would be reasonable to
interpret the phrase "personal information" to exclude
information on parking citations.

Third, the majority's position, that the placement of
a parking citation with personal information on it
creates a safety concern (Petition for Writ of Certiorari,
App-25), is not reasonable. In this case, there was no
evidence that anyone, other than the owner, observed
the information, or that a person with "nefarious
intent" used the information. A stalker could simply
follow the driver wherever he or she walked after

parking the vehicle, or, as noted above, search court
records or even run a "Car-Fax" using the vehicle's
identification number. In fact, as a matter of course,
law enforcement agencies request registration checks
on vehicle licenses over the public radio frequencies all
the time to determine if a parked vehicle is suspicious
or stolen, which protects the safety of the public. The
legislature could not have intended for the DPPA to
limit such law enforcement efforts.

The Seventh Circuit Opinion reviewed the
legislative history in determining that the DPPA was
intended as a public safety measure (Petition for Writ
of Certiorari, A-22), but the Court failed to see the
significance of parking enforcement in such a scheme.
In fact, parking citations are not merely written for
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revenue. Parking regulations regulate driving, as they
are intended to create order in the streets and
highways, limiting conflicts with vehicles and
pedestrians. For example, the parking of a vehicle in
an intersection would clearly affect the safety of
vehicles, and the parking of a vehicle in a crosswalk
would clearly affect the safety of pedestrians. In the
case of overnight parking before this Court, such
ordinances limit vehicles from parking on streets so as
to avoid late-night crashes, especially in areas that are
unlit, and to assist a patrolling officer in detecting a
vehicle in a neighborhood that is not from the area,
demanding additional scrutiny for the safety of the
residents. In addition, in Illinois drivers licenses may
be suspended by the Secretary of State if ten (10) or
more parking violations are not paid. 625 ILCS 5/11-
208.3(b)(6). App. 66. Therefore, parking enforcement
does protect the safety of the general public.

In fact, recognizing that the DPPA was adopted in
1994, and last amended in 2000, it is obvious that it
has not kept pace with technologyand the legislature's
intention ten (10) to twenty (20) years ago could never
have anticipated the ability of law enforcement to
utilize electronic data systems, as those presented in
this case, or the availability of private information to
the public on the internet. In fact, the advent of tax
caps and maximum property tax levies throughout the
States require that municipalities do more with less,
such that the efficiency available through technology is
essential. Therefore, the Seventh Circuit Opinion, in
interpreting the DPPAto make sense, should alsohave
taken into account the fact that the DPPA was not
intended to address violations based upon today's
technology.
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B. The Seventh Circuit Opinion May Cause
The DPPA To Be UnconstitutionallyVague
As Applied To Law Enforcement Agencies.

This case involves significant differences of opinion
in regard to the legislative intent in enacting the
DPPA's exemptions. As noted above, the Circuit Court
Judges are in disagreement, Petitioner and Respondent
are in disagreement, and the Seventh Circuit Opinion
conflicts with state laws and rules. Such disagreement
demonstrates that the Opinion's interpretation may
lead to the DPPA being applied in ways that are
unconstitutionally vague. "The void-for-vagueness
doctrine reflects the principle that 'a statute which
either forbids or requires the doing of an act in terms
so vague that [persons] of common intelligence must
necessarily guess at its meaning and differ as to its
application, violates the first essential of due process of
law.'" Roberts u. United States Jaycees, 468 U.S. 609,
629 (1984), citing Connally v. Gen. Constr. Co., 269
U.S. 385, 391, 46 S. Ct. 126, 127 (1926).

Both exemptions in subsections (b)(1) and (b)(4),
(18 USC 2721(b)(1); (b)(4)), clearly applied on their face
to the Village's parking citation. Meanwhile, the
Seventh Circuit Opinion strained to interpret the
phrase "for use" in those exemptions such that the use
cannot exceed the scope of the exemption (Petition for
Writ of Certiorari, A-20). However, the DPPA fails to
provide notice to law enforcement agencies beyond its
clear wording that the Village's use must be "for use by
any governmental agency, including any ... law
enforcement agency, in carrying out its functions" and
"for use in connection with any civil, criminal,
administrative or arbitral proceeding in any ... local
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court ... , including the service of process". It was the
Seventh CircuitOpinion's strained interpretation ofthe
"for use" phrase that created liability for the Village,
and the DPPA's failure to provide such an
interpretationgave the municipalities nonotice ofsuch
an application.

Meanwhile,"disclosure" is not definedin the DPPA.
The Seventh Circuit Opinion found that "disclosure"
included the placement of the printed citation on the
Respondent's windshield basedupon its review ofthe
legislative intent. (Petition for WritofCertiorari, A-10)
It also found that its mere availability on the vehicle
was forbidden as it was available to any passer-by.
(Petition for Writ of Certiorari, A-ll). However, the
lack of such a definition in the DPPA and the Court's
strained interpretation of its application, further
demonstrate that the Village and other municipalities
would have no reason to believe that the mere
placement ofa citation on the windshield ofa vehicle,
without anyone, other than the Respondent, actually
seeing it, was a disclosure under the DPPA.

Based upon this analysis, it is clear that the
Seventh Circuit Opinion is likely to lead to a finding
that the DPPA is unconstitutionally vague as applied
to law enforcement's responsibilities under the
exemptions in question. Therefore, theSeventh Circuit
Opinion's rewrite of the DPPA is without basis and
should not stand.
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CONCLUSION

The petition for writ of certiorari should be granted
to resolve the issues created by the Seventh Circuit
Opinion, which include the potential of extreme
penalties against municipalities, great uncertainty for
municipalities, and the likelihood of opening the
floodgates of litigation against municipalities through
class-actions, based upon an interpretation of the
DPPA that does not make sense and may cause the
DPPA to be unconstitutionally vague as applied to law
enforcement agencies.
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