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QUESTION PRESENTED 

 
 Entergy Corporation for more than half a century 
has planned generating units to be owned by its six 
wholly-owned operating company subsidiaries to 
optimize “System” costs pursuant to a FERC-
approved centralized process in which the interests of 
individual companies are subsumed to the interests of 
the whole. The process has produced highly disparate 
cost consequences that can last decades. Entergy uses 
FERC tariffs, primarily the “Entergy System Agree-
ment,” to allocate cost consequences among the 
companies, and FERC has changed the terms when 
necessary to prevent undue discrimination. The Court 
has twice held that state regulators may not disallow 
Entergy cost allocations approved by FERC, while 
recognizing that in return FERC has a duty to pre-
vent undue discrimination. The question presented is: 

May FERC refuse to examine the unduly 
discriminatory consequences of a wholly-
owned company’s withdrawal from a FERC-
imposed remedy adopted to eliminate undue 
discrimination on the Entergy System, based 
solely on a provision of the Entergy affiliate 
tariff that permits withdrawal? 
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PARTIES TO THE PROCEEDING 

 
 Petitioners, which were the petitioners below, are 
the Louisiana Public Service Commission and the 
Council of the City of New Orleans. Respondent, 
which was the respondent below, is the Federal 
Energy Regulatory Commission. Intervenors below 
were the Arkansas Public Service Commission, the 
Mississippi Public Service Commission and Entergy 
Services, Inc. 
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OPINIONS BELOW 

 The D.C. Circuit’s opinion [App. 1a] is reported at 
692 F.3d 172 (D.C. Cir. 2012). The decision of the 
Federal Energy Regulatory Commission [App. 42a] is 
reported at 129 F.E.R.C. ¶ 61,143 (2009), and its 
decision on rehearing [App. 11a] is reported at 134 
F.E.R.C. ¶ 61,075 (2011). 

---------------------------------  --------------------------------- 
 

JURISDICTION 

 The United States Court of Appeals for the Dis-
trict of Columbia Circuit rendered its decision on Au-
gust 14, 2012. [App. 1a]. Petitions for panel rehearing 
and rehearing en banc were denied on October 11, 
2012. [App. 125a, 123a]. This Court has jurisdiction 
pursuant to 28 U.S.C. § 1254(1). 

---------------------------------  --------------------------------- 
 

CONSTITUTIONAL AND STATUTORY 
PROVISIONS INVOLVED 

 The U.S. Constitution’s Supremacy Clause along 
with Sections 205 and 206 of the Federal Power Act 
16 U.S.C. §§ 824d and 824e are reproduced in the 
appendix. [App. 127a]. 

---------------------------------  --------------------------------- 
 

STATEMENT OF THE CASE 

 For more than half a century, Entergy Corpora-
tion (“Entergy”) has planned the generation facilities 
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to be owned by its subsidiary operating companies on 
a centralized basis in which a “ ‘system plan’ ” is 
established and “ ‘the individual companies’ needs 
[are] subsumed by the greater interests of the entire 
System.’ ” Mississippi Power & Light v. Miss. ex rel. 
Moore, 487 U.S. 354, 376, 108 S. Ct. 2428, 101 
L. Ed. 2d 322 (1988). Entergy filed a tariff with the 
Federal Energy Regulatory Commission (“FERC”), in 
the form of a contract among Entergy Services, Inc. 
and the wholly-owned subsidiaries, titled the “System 
Agreement.” That tariff provided for the central plan-
ning approach and allocated its cost consequences 
among the subsidiaries. Id. at 357. This Court has 
twice held that the Federal Power Act preempts the 
authority of state regulators to disallow cost alloca-
tions made under this regime of central planning, as 
approved or modified by FERC. Id. at 380; Entergy 
Louisiana, Inc. v. Louisiana Public Serv. Comm’n, 
539 U.S. 39, 123 S. Ct. 2050, 156 L. Ed. 2d 34 (2003). 

 The Entergy System is composed of the facilities 
owned by six operating companies that serve custom-
ers in Arkansas, Louisiana, Mississippi and Texas. 
Entergy was organized as a registered holding com-
pany under the Public Utility Holding Company Act 
of 1935 (“PUHCA”). Entergy formed an integrated 
public utility system pursuant to PUHCA’s require-
ment that facilities be interconnected and consolidat-
ed so as to take advantage of efficiencies. City of New 
Orleans v. SEC, 969 F.2d 1163, 1169 (D.C. Cir. 1992). 
Entergy planned and operated its facilities as a 
single, integrated electric system. 
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 In a series of System Agreements, Entergy dele-
gated the task of planning new generation facilities to 
a System Operating Committee, composed of a repre-
sentative of Entergy Services, Inc., a wholly-owned 
service company, and representatives of the operating 
companies. The Operating Committee, acting by 
majority vote, assigned to the companies the respon-
sibility to construct and own generating resources to 
be used in the System’s centralized dispatch. Since 
the units often are used for more than half a century, 
the obligations imposed in this process are significant 
and long term. 

 Twice in the history of the System, the cost 
allocations provided in the System Agreement were 
shown to produce unduly discriminatory results. 
First, in the 1980s, huge disparities in the cost of 
nuclear plants assigned to the companies were not 
rectified through the System Agreement tariff. Enter-
gy Arkansas was assigned to build two nuclear plants 
in the pre-Three Mile Island era, which turned out to 
be economically beneficial. Entergy Louisiana later 
was assigned a single unit, Waterford 3, that had 
catastrophic cost overruns. Entergy Mississippi was 
assigned another nuclear unit, Grand Gulf, which 
also had huge overruns and eventually was trans-
ferred to a new subsidiary so that it could be financed 
with the support of all the companies. See Mississippi 
Power & Light, 487 U.S. at 357-58 n.3. 

 Entergy filed a new System Agreement and a 
supplementary Unit Power Sales Agreement (“UPSA”) 
for Grand Gulf, to allocate the System costs 
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commencing with commercial operation of Waterford 
3 and Grand Gulf. FERC found the UPSA unduly dis-
criminatory and changed its terms, but found that the 
revised UPSA and the System Agreement together 
would produce just and reasonable results. The D.C. 
Circuit affirmed, holding that Entergy had construct-
ed its generating capacity on a “profoundly integrated 
basis” and FERC had “a statutory duty” to ensure 
that the resulting cost allocations were not unduly 
discriminatory. Mississippi Industries v. FERC, 808 
F.2d 1525, 1540, 1557 (D.C. Cir. 1987). 

 When the operating companies sought retail 
recovery of the costs assessed for Grand Gulf, retail 
regulators resisted. In Mississippi Power & Light, 
this Court held that the filed rate doctrine preempted 
state prudence reviews: “ ‘When FERC sets a rate 
between a seller of power and a wholesaler-as-buyer, 
a State may not exercise its undoubted jurisdiction 
over retail sales to prevent the wholesaler-as-seller 
from recovering the costs of paying the FERC-
approved rate. . . .’ ” 487 U.S. at 372. Courts ordered 
the regulators in each case to pass through the costs, 
or the regulators eventually settled. See New Orleans 
Public Serv., Inc. v. Council of the City of New Orle-
ans, 491 U.S. 353, 109 S. Ct. 2506, 105 L. Ed. 2d 298 
(1989); Louisiana Power & Light Co. v. Louisiana 
Public Serv. Comm’n, et al., No. 292,926 (La. 19th 
J.D.C. 1985); Middle South Energy, Inc. v. Arkansas 
Public Serv. Comm’n, 772 F.2d 404 (8th Cir. 1985). 

 This Court recognized in Mississippi Power & 
Light that FERC’s preemptive jurisdiction carried 
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with it a duty to examine the fairness of Entergy’s 
cost allocation agreements. Since the proposed alloca-
tion “was a contract affecting the wholesale rates of 
those operating companies, § 206 of the FPA imposed 
on FERC an obligation to fix terms that would render 
the contract ‘just and reasonable.’ ” 487 U.S. at 360 
n.6. Justice Scalia, who concurred and cast the fifth 
vote for the decision, stated: 

After today, the battle will no longer be who 
has jurisdiction, FERC or the States, to 
evaluate the prudence of a particular utility’s 
entering pooling arrangements with affili-
ated companies for the sharing of electrical 
generating capacity or the creation and 
wholesaling of electrical energy. FERC has 
asserted that jurisdiction and has been vin-
dicated. What goes along with the juris-
diction is the responsibility, where the issue 
is appropriately raised, to protect against 
allocations that have the effect of making the 
ratepayers of one State subsidize those of 
another. 

Id. at 383. 

 Fifteen years later, the Court reaffirmed FERC’s 
preemptive power in Entergy Louisiana, Inc. v. Loui-
siana Public Serv. Comm’n, 539 U.S. 39, 123 S. Ct. 
2050, 156 L. Ed. 2d 34 (2003). The Operating Com-
mittee had exercised its “discretion” to include moth-
balled generating units, located disproportionately 
in Arkansas, in the “available” capacity that all the 
companies were required to support under the 
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System Agreement. The Louisiana Commission held 
this determination imprudent and disallowed the costs. 
The Court ruled, however, that FERC’s delegation of 
discretion to the Operating Committee preempted the 
state regulatory action. Id. at 50. 

 The System Agreement and revised UPSA worked 
adequately until about 2000, when the cost allocation 
provisions previously approved again became unduly 
discriminatory. Costs borne by the operating compa-
nies changed, due primarily to a surge in the cost of 
fuel for oil and gas units. Entergy Arkansas had been 
assigned, and owned, most of the System’s nuclear 
and coal generation, while other companies had high 
percentages of gas and oil-fired units. This dispropor-
tion resulted from “System” considerations – access to 
fuel supplies, the timing of new facilities, and a long 
hiatus in new acquisitions due to an oversupply in 
the 1980s and 1990s. 

 After the Louisiana Commission and Council of 
the City of New Orleans (“Council”) filed a complaint, 
FERC determined that the cost allocations under the 
System Agreement were no longer just and reasona-
ble and a new rough equalization remedy was need-
ed to ensure that the costs borne by the companies 
were not unduly discriminatory into the future. 
Louisiana Public Serv. Comm’n v. FERC, 111 
F.E.R.C. ¶ 61,311, reh’g denied, 113 F.E.R.C. ¶ 61,282 
(2005). FERC affirmed a decision of an administra-
tive law judge, who found that “without a modifica-
tion of the System Agreement to include the 
numerical bandwidth remedy I hereby impose, it is 
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unjust, unreasonable, and unduly discriminatory and 
unlawful.” Initial Decision, 106 F.E.R.C. ¶ 63,012, 
¶ 51 (1984). 

 FERC modified the bandwidth remedy to require 
that each company’s costs of generation, called “pro-
duction costs,” remain within plus-or-minus 11 per-
cent of the System average. 111 F.E.R.C. ¶ 61,311, 
¶ 144. The bandwidth remedy would ensure that the 
companies remain in “rough production cost equaliza-
tion.” Id. The D.C. Circuit affirmed FERC’s jurisdic-
tion to impose a remedy, relying on Mississippi 
Industries, which “hinge[d] . . . on the fact that all 
generating capacity on the System had been built and 
planned on an integrated basis by the System in 
order to meet the collective needs of the System.” 
Louisiana Public Serv. Comm’n v. FERC, 522 F.3d 
378, 390 (D.C. Cir. 2008).  

 After FERC denied rehearing of its rough equali-
zation decision in 2005, Entergy – which had opposed 
any FERC remedy for the cost imbalances – directed 
or permitted Entergy Arkansas to provide a notice 
that it would withdraw from the System Agreement 
under a provision permitting withdrawal with 96 
months’ notice. This action was facilitated by the 
repeal of PUHCA, which also occurred in 2005. En-
tergy intended that Entergy Arkansas remove its low-
cost resources from the System and exit the FERC 
remedy. The Louisiana Commission filed a complaint 
with FERC, asserting that the withdrawal would 
restore undue discrimination caused by resource 
allocations that last for decades, but FERC dismissed 
the complaint as premature. It promised to conduct a 
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full-scale inquiry prior to the withdrawal, however, 
finding that the Agreement “cannot be viewed in a 
vacuum if we are to fulfill our obligations under 
the FPA.” Louisiana Public Serv. Comm’n v. Entergy 
Corp., 119 F.E.R.C. ¶ 61,224 (2007) (“2007 Complaint 
Order”), ¶ 47. 

 In 2009, Entergy filed notices of withdrawal for 
Entergy Arkansas and a sister company, Entergy 
Mississippi, Inc. The Louisiana Commission and 
Council responded with evidence showing that the 
withdrawal of Entergy Arkansas would restore undu-
ly discriminatory cost imbalances related to centrally-
planned resources. That evidence was never contested, 
and FERC conceded the point in the court of appeals. 
[FERC Br. 39]. Nevertheless, FERC approved the 
withdrawals, holding simply that the Agreement 
permitted withdrawal after notice with no continuing 
obligations to the System. Entergy Services, Inc., 129 
F.E.R.C. ¶ 61,143 (2009) (“Withdrawal Order”), rehear-
ing denied, 134 F.E.R.C. ¶ 61,075 (2011) (“Rehearing 
Order”). [App. 42a, 11a]. FERC relied on Entergy’s 
affiliate contract and failed to examine the same cost 
consequences of central planning that previously 
required modification of the Entergy agreements. 

 Rather than perform the searching examination 
that it had previously announced would be necessary 
to “fulfill our obligations under the FPA,” FERC 
summarily dismissed the need to evaluate the with-
drawal under statutory standards. It stated that the 
companies should have always planned their resources 
to protect themselves from a possible withdrawal, 
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ignoring the System Agreement’s delegation of plan-
ning to the Operating Committee. [App. 76a, ¶ 61]. 
On rehearing, FERC confirmed that the basis for its 
Order was the “contractual language. . . .” [App. 27a, 
¶ 25]. With respect to the argument that “generation 
resources were built for the benefit of the whole 
system. . . . ,” FERC simply denied that the assertion 
was correct. [App. 30a, ¶ 28]. 

 The Louisiana Commission and Council peti-
tioned for review in the court of appeals, which had 
jurisdiction pursuant to Section 313(b) of the Federal 
Power Act to review of a final Order on rehearing 
of the Federal Energy Regulatory Commission. 16 
U.S.C. § 825l. FERC itself had jurisdiction pursuant 
to the Federal Power Act. 16 U.S.C. §§ 824d and 824e. 
The petitioners primarily argued that FERC abdicat-
ed its duty to ensure that the cost consequences of 
centralized planning be allocated in a fashion that is 
not unduly discriminatory. Since the remedy was 
needed to correct the huge disparity between the 
costs of Entergy Arkansas and other companies, the 
withdrawal of Entergy Arkansas would reinstate 
undue discrimination. FERC and the intervenors 
responded with the theory that the Agreement con-
trols potential statutory remedies, citing cases apply-
ing the Mobile-Sierra doctrine to freely-bargained 
contracts between independent entities. 

 The court of appeals affirmed, recasting the case 
as one involving contract interpretation. [App. 1a]. 
It summarily dismissed concerns raised under the 
Federal Power Act, holding that “the requirement of 
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rough equalization is rooted in the Agreement” and 
could terminate pursuant to its terms. [App. 10a]. 
The court held that since the undue discrimination 
remedy is “tied to the Agreement,” it could be termi-
nated upon withdrawal from the Agreement. [Id.]. 

---------------------------------  --------------------------------- 
 

REASONS FOR GRANTING THE PETITION 

 This Court’s preemption rulings bound state 
regulators and consumers in a four-state region to 
accept the long-term cost consequences of a central 
planning regime and the associated cost allocations 
approved by FERC. At the same time, the Court 
recognized that the Federal Power Act imposes a duty 
on FERC to ensure that the costs borne by customers 
of different companies are not unduly discriminatory. 
FERC in the past performed that duty, imposing 
remedies when Entergy’s allocations were insufficient 
to eliminate unduly discriminatory disparities. With 
respect to the withdrawal, FERC itself in 2007 found 
that it could not rely solely on the contract “if we are 
to fulfill our obligations under the FPA.” Louisiana 
Public Serv. Comm’n v. Entergy Corp., 119 F.E.R.C. 
¶ 61,224, ¶ 47 (2007) (“2007 Complaint Order”). Yet 
FERC relied solely on that contract to permit the 
restoration of undue discrimination through the 
elimination of a remedy that FERC created to satisfy 
statutory requirements over Entergy’s objections. 

 The Court should review this case to ensure 
that FERC performs its statutory duty. Consumers 
and regulators in different states are stuck with the 
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long-term disparate costs produced through six dec-
ades of central planning, and the unduly discrimina-
tory consequences can only be remedied by FERC, 
which has already found that the disparities violate 
the requirements of the Federal Power Act. The 
System Agreement produced rough equalization only 
because FERC required remedies pursuant to the 
statute, not because the terms of the contract accom-
plished that purpose. The Federal Power Act thus 
governs the terms of any withdrawal. 

 The determination that the contract trumps the 
Federal Power Act cannot be supported with this 
Court’s Mobile-Sierra doctrine. That doctrine applies 
only to freely-bargained contracts between independ-
ent utilities. The System Agreement has the form of 
an agreement, but was executed by wholly-owned 
subsidiaries acting at the direction of their parent. As 
an affiliate contract it requires heightened scrutiny, 
not a presumption that the “bargain” is fair. The 
Court should act to make clear that FERC and the 
courts should not impose a heightened burden for the 
modification of affiliate agreements. 

 The decision of FERC and the court of appeals 
effectively restores the situation that existed prior to 
1935, when interstate holding companies abused 
consumers through “contracts” among subsidiaries 
that regulators could not effectively control. Congress 
sought to avoid that regulatory gap through the 
Federal Power Act. The Court should require FERC 
to apply its requirements. 
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 This case has exceptional importance because it 
clears the path for the reinstitution of unduly dis-
criminatory rates in a large region of the country for 
years to come. The Entergy System serves customers 
in four states. Disparate electric costs discriminate 
against adversely affected consumers and may stunt 
local economic growth by driving businesses to locate 
elsewhere. All of the existing generating resources 
were acquired to optimize System costs, with dispar-
ate consequences for customers of different companies 
because their individual interests were subordinated 
to the interest of the System. The elimination of the 
rough equalization requirement for the lowest cost 
company, Entergy Arkansas, and removal of its assets 
from System dispatch, will reinstate unduly discrimi-
natory rates for as long as those resources drive large 
rate differences. With respect to the resources in-
stalled pursuant to the single-System planning 
regime, the statute mandates some form of continu-
ing cost reallocation to correct unduly discriminatory 
differences. 

 
I. THE COURT SHOULD GRANT THE PETI-

TION TO DETERMINE WHETHER FERC 
HAS A DUTY TO EXAMINE THE FAIRNESS 
OF A HOLDING COMPANY AGREEMENT 
THAT PREEMPTS STATE RATEMAKING 

 FERC abdicated its duty to examine whether the 
withdrawal of Entergy Arkansas from the rough 
equalization remedy and from the System dispatch, 
pursuant to the withdrawal provision of the System 
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Agreement, will produce undue discrimination in 
violation of the Federal Power Act. FERC made clear 
that it did not examine statutory requirements in its 
Rehearing Order: “The basis of the Withdrawal 
Order’s findings was the contractual language of the 
System Agreement that allows parties to withdraw 
upon 96-months’ notice, and that places no further 
conditions or restrictions upon withdrawal, either 
prior to or subsequent to the System Agreement.” 
[App. 27a]. The court of appeals similarly dismissed 
statutory concerns, stating without analysis that 
“[t]he requirement of rough equalization is rooted in 
the Agreement.” [App. 10a]. Thus, neither tribunal 
opted to examine the continuing cost disparities, 
which FERC already ruled were unduly discrimina-
tory and required a remedy. 

 In refusing to consider objections based on the 
statute, FERC abandoned the role that this Court 
envisioned in its preemption rulings. In Mississippi 
Power & Light, the Court ruled that a FERC-imposed 
reallocation of Grand Gulf preempted state authority 
to disallow the resulting cost distribution. It deter-
mined that FERC, not the states, had authority to 
determine the prudence of affiliate decisions to be 
part of the single-System pool. 487 U.S. at 376 (states 
lack jurisdiction to reevaluate planning on a System 
basis); 487 U.S. at 382 (FERC function to evaluate 
reasonableness of costs a utility “was essentially as-
signed, through a process in which the overall inter-
ests of the affiliated group rather than the particular 
interest of the individual affiliate were paramount.”) 



14 

(Scalia, J., concurring). With the jurisdiction goes the 
statutory duty to examine the provisions of the affili-
ate contracts. 487 U.S. at 360 n.6, 383 (“What goes 
along with the jurisdiction is the responsibility . . . to 
protect against allocations that have the effect of 
making the ratepayers of one State subsidize those of 
another.”) (Scalia, J., concurring). 

 FERC itself described its responsibilities in the 
2007 Complaint Order, when it held that the Louisi-
ana Commission’s complaint regarding the Entergy 
Arkansas withdrawal was premature. FERC said: 

[T]he Commission concludes that such a 
major change to this type of highly integrated 
system arrangement, which has existed for 
over 50 years, cannot be viewed in a vacuum 
if we are to fulfill our obligation under the 
FPA. . . . 

2007 Complaint Order, 119 F.E.R.C. ¶ 61,224 (2007) 
¶ 47. FERC directed Entergy to make a Section 205 
filing to demonstrate that the withdrawal is just and 
reasonable, but Entergy instead merely filed with-
drawal notices, which FERC then approved. 

 The System’s decisions have long term conse-
quences, lasting many decades. The System assigned 
the responsibility to construct and own generating 
units through a process in which “the individual com-
panies’ needs [are] subsumed by the greater interests 
of the entire System.” 487 U.S. at 376. The allocation 
that this Court deemed preemptive, for Grand Gulf, 
is expected to last 60 years at least. The low-cost 
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nuclear and coal units assigned to Entergy Arkansas 
have similar lives, as do the high-cost gas units 
located in other states. None of this capacity was 
planned and installed for 96 months. 

 The judge who first found that an overarching 
remedy is needed to correct disparities in costs borne 
by the companies made clear that the requirement is 
long term. He said: 

As the years proceed, and I am thinking of 
many years, there may come a time when 
the newer generation resources have sub-
stantially displaced the older units still in 
operation. For these new resources, the ap-
plicability of any historically settled expecta-
tion of how the System would be operated, 
including under predecessor agreements to 
the current 1982 System Agreement, may 
fairly be open to reexamination. 

Louisiana Public Serv. Comm’n v. Entergy Services, 
Inc. et al. (Initial Decision), 106 F.E.R.C. ¶ 63,012 
(2004), ¶ 40; aff ’d in relevant part, 111 F.E.R.C. 
¶ 61,311 (2005). 

 This Court made FERC supreme in the federal 
system for determining the reasonableness of Enter-
gy’s planning regime. FERC also has jurisdiction to 
determine the reasonableness of a company’s with-
drawal with a disproportionate share of the System’s 
low-cost generation. But at this point, only this Court 
can require FERC to actually perform its function. 
The Court should grant the petition. 
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II. THE COURT SHOULD GRANT THE PETI-
TION TO MAKE CLEAR THAT AFFILIATE 
CONTRACTS CANNOT TRUMP THE RE-
QUIREMENTS OF THE FEDERAL POWER 
ACT 

 FERC made clear that it based its decision on the 
contract. Then, in the court of appeals, FERC and the 
intervenors argued that the Court’s recent Mobile-
Sierra cases require regulatory deference to the pro-
visions of the Entergy affiliate agreement. [FERC Br. 
27-28 (Federal Power Act accords respect to contracts 
as source of stability); Interv. Br. at 12-13 (Mobile-
Sierra bars modifications to agreement). The court did 
not directly adopt these arguments, instead holding 
that the System Agreement was the source of the 
undue discrimination remedy and thus the remedy 
can terminate pursuant to its terms. [App. 10a]. 

 The System Agreement does contain a provision 
permitting withdrawal on “mutual agreement” or upon 
96 months’ notice. Either situation reflects the uni-
lateral determination of Entergy, which controls its 
subsidiaries. When the System Agreement was filed, 
Entergy was constrained by PUHCA and the with-
drawal of an affiliate from a holding company system 
would have been beyond serious contemplation. In 
any event, Entergy is still constrained by the Federal 
Power Act, and FERC has a duty to enforce its re-
quirements. 

 FERC’s reliance on the contract distorts the 
purpose of contracts in the federal regulatory scheme 
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and needs to be corrected. The Mobile-Sierra doctrine 
does not accord respect to an “agreement” imposed by 
a parent company on its wholly-owned subsidiaries, 
to achieve the parent’s objectives. There is no equal 
bargaining power in play in this situation; in all 
likelihood there is no “bargaining” at all. Regulatory 
agencies do not give deference to these contracts; 
they are supposed to scrutinize them with special 
care. Mississippi Industries, 808 F.2d at 1551: “Trans-
actions, such as this one, between affiliated power 
companies appear to be precisely the type of trans-
actions that Congress sought to regulate by enact-
ment of the Federal Power Act and the Public Utility 
Holding Company Act of 1935.” 

 Elevating affiliate contracts to Mobile-Sierra 
status would severely undercut the purposes of the 
Act. If affiliate “bargains” carried a strong presump-
tion of validity, that and the preemptive effect of the 
filed-rate doctrine would eliminate effective regula-
tion. Affiliates could agree to acquire energy at inflat-
ed prices, discriminate against regulated enterprises 
in the allocation of costs, and otherwise abuse con-
sumers with near-impunity. In this case, the decisions 
below countenance the reimposition of the pernicious 
effects of undue discrimination because a utility 
parent chose to terminate a tariff that memorializes a 
FERC-imposed remedy. 

 As this Court determined in Morgan Stanley 
Capital Group Inc. v. Public Utility District No. 1 of 
Snohomish County, Washington, 554 U.S. 527, 545 
128 S. Ct. 2733, 171 L. Ed. 607 (2008), “Sierra was 
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grounded in the commonsense notion that ‘in whole-
sale markets, the party charging the rate and the 
party charged [are] often sophisticated businesses 
enjoying presumptively equal bargaining power, who 
could be expected to negotiate a ‘just and reasonable’ 
rate as between the two of them.’ ” An affiliate con-
tract does not fit that description and cannot be 
accorded that expectation. One simple proof is that no 
independent company would agree to a long-term 
distribution of resources and costs if the other party, 
upon gaining an advantage, could withdraw in 96 
months with the advantageous position. 

 Affiliate executives do not act with independence; 
they follow the dictates of the boss. This Court has 
firmly established that principle, holding that it is 
impossible for a subsidiary to conspire illegally with 
its parent, because the two have a common purpose. 
As the Court held, the actions of a parent and subsid-
iary “must be viewed as that of a single enterprise” 
because a “parent and its wholly owned subsidiary 
have a complete unity of interest . . . [and] are guided 
or determined not by two separate corporate 
consciousnesses, but one.” Copperweld Corp. v. Inde-
pendence Tube Corp., 467 U.S. 752, 771, 104 S. Ct. 
2731, 81 L. Ed. 2d 628 (1984). 

 The court of appeals’ reliance on the statement 
that the rough equalization remedy is “rooted” in the 
System Agreement invites the roll-back of the Act. 
First, that finding is patently incorrect; Entergy’s 
unduly discriminatory contract terms were changed 
pursuant to the Federal Power Act. See Mississippi 
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Power & Light, 487 U.S. at 364: “The [D.C. Circuit] 
first rejected various challenges to FERC’s authority 
to restructure the parties’ agreed-upon allocations, 
holding that the Federal Power Act (FPA) gave FERC 
the necessary authority.” (emphasis added). More 
important, the court of appeals’ decision allows En-
tergy to choose, at its own whim, when to end a 
statutory remedy imposed by a federal agency. 

 The FERC’s decision may lead to a substantial 
distortion of Mobile-Sierra. Here, FERC had already 
found that the cost disparities resulting from System 
planning were unduly discriminatory. It failed to 
examine, and then conceded, that these unduly 
discriminatory disparities will survive the notice 
period. FERC relied on an affiliate contract to end the 
inquiry. If allowed to stand, this action utterly ne-
gates the rationale under which this Court granted 
preemptive power to FERC and undercuts a major 
purpose of the Federal Power Act. 

---------------------------------  --------------------------------- 
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CONCLUSION 

 This Court should grant the petition to ensure 
that FERC performs the duty this Court assigned to 
it as the sole arbiter of interstate cost allocations in 
the federal system. 
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United States Court of Appeals 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

----------------------------------------------------------------------- 

Argued January 13, 2012 Decided August 14, 2012 

No. 11-1043 

COUNCIL OF THE CITY OF NEW ORLEANS, LOUISIANA, 
AND LOUISIANA PUBLIC SERVICE COMMISSION, 

PETITIONERS 

V. 

FEDERAL ENERGY REGULATORY COMMISSION, 
RESPONDENT 

ARKANSAS PUBLIC SERVICE COMMISSION, ET AL., 
INTERVENORS 

----------------------------------------------------------------------- 

Consolidated with No. 11-1044 

----------------------------------------------------------------------- 

On Petitions for Review of Orders of 
the Federal Energy Regulatory Commission 

----------------------------------------------------------------------- 

 Michael R. Fontham argued the cause for peti-
tioner Louisiana Public Service Commission. Daniel 
D. Barnowski argued the cause for petitioner Council 
of the City of New Orleans, Louisiana. With them on 
the briefs were Paul L. Zimmering, Noel J. Darce, 
Clinton A. Vince, William D. Booth, and Daniel D. 
Barnowski. Jennifer A. Morrissey entered an appear-
ance. 
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 Carol J. Banta, Attorney, Federal Energy Regu-
latory Commission, argued the cause for respondent. 
With her on the brief was Robert H. Solomon, Solici-
tor. 

 John S. Moot argued the cause for intervenors 
Entergy Services, Inc., et al. in support of respondent. 
With him on the brief were John Lee Shepherd Jr., 
Andrea Weinstein, Mary W. Cochran, Paul Randolph 
Hightower, Chad James Reynolds, Dennis Lane, and 
Glen L. Ortman. 

 Before: SENTELLE, Chief Judge, GRIFFITH, Circuit 
Judge, and RANDOLPH, Senior Circuit Judge. 

 Opinion for the Court filed by Circuit Judge 
GRIFFITH. 

 GRIFFITH, Circuit Judge: The Council of the City 
of New Orleans and the Louisiana Public Service 
Commission petition for review of an order of the 
Federal Energy Regulatory Commission allowing two 
companies to withdraw from a regional energy sys-
tem agreement without paying exit fees not men-
tioned in the agreement. For the reasons set forth 
below, we deny the petitions. 

 
I 

 The Entergy System Agreement (the Agreement), 
which has been a feature of many cases before this 
Court, establishes the operating framework for the 
six Entergy companies servicing Arkansas, Louisiana, 
Mississippi, and Texas (the Operating Companies). 
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La. Pub. Serv. Comm’n v. FERC (Louisiana IV), 522 
F.3d 378, 383 (D.C. Cir. 2008). The Agreement sets 
forth a rate schedule administered by FERC and 
creates a centralized process for determining when 
and where the Operating Companies will build new 
power plants. Id. at 383-84. By the express terms of 
the Agreement, each Operating Company assumes 
responsibility for the costs of building and operating 
plants in its own area and retains the rights to the 
energy those plants produce. Id. at 383-84; see also 
La. Pub. Serv. Comm’n v. FERC (Louisiana I), 174 
F.3d 218, 220 (D.C. Cir. 1999). Each party to the 
Agreement must also make any excess capacity 
available “to its sister companies as a backstop for 
when demand exceeds self-generated supply.” Louisi-
ana I, 174 F.3d at 220. 

 In 1982, FERC interpreted the Agreement to 
require that the cost of producing electricity be 
“roughly equal” among the Operating Companies. 
Louisiana IV, 522 F.3d at 384. But production costs 
are likely to be unequal because the Operating Com-
panies use different types of fuel. For example, En-
tergy Arkansas relies primarily on coal, whereas 
Entergy Louisiana and Entergy Gulf States rely more 
heavily on natural gas. Id. at 384-85. In order to 
satisfy the Agreement’s equality mandate, FERC 
requires the Operating Companies with lower pro-
duction costs to make payments to those with higher 
expenses. Id. at 384. 

 In 2000, the price of natural gas shot up, sharply 
increasing the existing cost disparities among the 
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Operating Companies. Id. at 384-85. On December 
19, 2005, FERC ordered the Operating Companies to 
make payments to each other to offset any difference 
in their respective annual production costs greater 
than eleven percent of the System average. La. Pub. 
Serv. Comm’n v. Entergy Servs., Inc., 113 F.E.R.C. 
¶ 61,282 (2005). As a result, Entergy Arkansas was 
required to pay hundreds of millions of dollars annu-
ally to the other Operating Companies. The same day 
as the FERC order, Entergy Arkansas notified the 
other Operating Companies that it intended to with-
draw from the Agreement eight years later, the 
earliest it could do so under the Agreement’s manda-
tory notice provision. On November 8, 2007, Entergy 
Mississippi likewise informed the other Operating 
Companies that it would exit the Agreement eight 
years hence.1 

 On February 2, 2009, Entergy Services, Inc., the 
parent corporation that owns all six Operating Com-
panies, submitted formal notices to FERC on behalf 
of Entergy Arkansas and Entergy Mississippi, stating 
that they would exit the Agreement. See 18 C.F.R. 
§ 35.15 (“When a rate schedule, tariff or service 
agreement or part thereof required to be on file with 
the Commission is proposed to be cancelled or is to 
terminate by its own terms and no new rate schedule, 
tariff or service agreement or part thereof is to be 

 
 1 While the parties were clear about Entergy Arkansas’s 
reasons for withdrawal, they did not explain why Entergy 
Mississippi would be leaving the System. 
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filed in its place, a filing must be made [with the 
Commission].”). The notices provided that the two 
withdrawing Companies would each operate inde-
pendently while the other four Operating Companies 
would remain in the System. Entergy Arkansas and 
Entergy Mississippi would still be able to buy and sell 
power from the remaining Operating Companies, but 
without the preferential treatment the Agreement 
affords. 

 On November 19, 2009, FERC accepted the 
notices and issued orders concluding that the Agree-
ment required no further conditions on the with-
drawals other than the already-proffered eight-year 
notice to the other Operating Companies. Order 
Accepting Notices of Cancellation, Entergy Servs., 
Inc., 129 F.E.R.C. ¶ 61,143 (Nov. 19, 2009). The 
Council of the City of New Orleans and the Louisiana 
Public Service Commission petition for review of 
FERC’s order. We take jurisdiction under 16 U.S.C. 
§ 825l(b). 

 
II 

 We review FERC orders under the Administra-
tive Procedure Act, which requires that we determine 
whether the challenged action was arbitrary and 
capricious. Louisiana IV, 522 F.3d at 391. Because the 
gist of the petitioners’ argument is directed at FERC’s 
reading of the Agreement, we resort to the learning of 
Chevron, U.S.A., Inc. v. Natural Resources Defense 
Council, 467 U.S. 837 (1984), to see if the agency’s 
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interpretation of the contract was reasonable. Enter-
gy Servs., Inc. v. FERC, 568 F.3d 978, 981-82 (D.C. 
Cir. 2009) (“We review claims that the Commission 
acted arbitrarily and capriciously in interpreting 
contracts within its jurisdiction by employing the 
familiar principles of Chevron.”). Under that stan-
dard, “We evaluate de novo the Commission’s deter-
mination that a contract is ambiguous, but we give 
Chevron-like deference to its reasonable interpreta-
tion of ambiguous contract language.” Id. at 982. The 
petitioners argue that FERC misinterpreted the 
Agreement and failed to impose two conditions on 
Entergy Arkansas and Entergy Mississippi that are 
required when a Company withdraws from the 
System. As the petitioners read the Agreement, a 
Company may not leave the System without com-
pensating the remaining Companies for the assets it 
takes. And even after leaving, the withdrawing 
Company must continue making “rough equalization” 
payments to its former partners. FERC found no such 
conditions in the Agreement, and we hold that its 
view is reasonable. 

 The Agreement provides that “any Company may 
terminate its participation in this Agreement by 
ninety-six (96) months written notice to the other 
Companies hereto.” System Agreement § 1.01. FERC 
held that the Agreement’s text places no explicit 
conditions on the withdrawing Companies save this 
requirement of notice. The petitioners concede that 
the text of the Agreement “says nothing about the 
rights and obligations of withdrawing Companies 
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regarding System assets,” but argue that the Agree-
ment’s purpose requires that withdrawing Companies 
leave behind the “assets built for the System,” Pet’rs’ 
Br. 55, 58, or pay for the assets they take with them, 
id. at 55. This argument from purpose presumes that 
the System as a whole has claims to individual assets 
built by each Operating Company. But the text of the 
Agreement provides that “[e]ach Company shall 
normally own . . . such generating capability and 
other facilities as are necessary to supply all of the 
requirements of its own customers.” System Agree-
ment § 4.01 (emphasis added). Individualized owner-
ship, as opposed to System ownership, also squares 
with the Agreement’s mandate that each Operating 
Company “is responsible for the costs of the genera-
tion plants in its jurisdiction.” Louisiana IV, 522 F.3d 
at 384. While the Agreement establishes a centralized 
process for determining when and where to build new 
plants, FERC reasonably concluded that the Agree-
ment’s purpose is central planning, not central own-
ership, and that there is nothing about that purpose 
that compels payments prior to withdrawal. 

 Even if the Agreement does not compel with-
drawing Companies to pay exit fees, the petitioners 
argue that an earlier FERC order interpreting the 
Agreement does. In 2007, FERC stated: 

[I]n light of the history and nature of the ex-
isting members’ planning and operation of 
their facilities under the System Agreement, 
it is possible that it may ultimately be appro-
priate to require transition measures or 
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other conditions to ensure just and reasona-
ble wholesale rates and services for affected 
Operating Company members going forward 
from the effective date of Entergy Arkansas’ 
withdrawal. 

La. Pub. Serv. Comm’n v. Entergy Corp., 119 F.E.R.C. 
¶ 61,224, 62,315 (2007) (emphasis added). The peti-
tioners point to FERC’s reference to “transition 
measures or other conditions” as a call for the type of 
exit fees they argue are required here. But the peti-
tioners overlook the language we have emphasized. 
The fact that FERC put the Operating Companies on 
notice that it might impose additional conditions on 
withdrawal does not mean it must do so now. Certain-
ly an agency may leave open the possibility of future 
action without binding itself to choose a particular 
path before it determines the circumstances are right 
to do so. See Citizens Against Burlington, Inc. v. 
Busey, 938 F.2d 190, 196 (D.C. Cir. 1991) (“Once an 
agency has considered the relevant factors, it must 
define goals for its action that fall somewhere within 
the range of reasonable choices. We review that 
choice, like all agency decisions to which we owe 
deference, on the grounds that the agency itself has 
advanced.”). In this case, FERC reasonably concluded 
that ninety-six months provided sufficient time for 
the Operating Companies to plan for withdrawal. 
Order Accepting Notices of Cancellation, 129 F.E.R.C. 
at 61,603 (“To the extent the remaining Operating 
Companies are concerned with their own mix of 
capacity, we note that the 96 month notice period 
should provide all of the Operating Companies time 
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to adjust their long-term plans and to acquire any 
needed capacity.”). 

 Putting aside the issue of exit fees, the petition-
ers argue that a 2001 FERC order requires a with-
drawing Company to continue to make rough 
equalization payments even after exiting the Agree-
ment. See Pet’rs’ Br. 40-41 (citing La. Pub. Serv. 
Comm’n v. Entergy Corp., 95 F.E.R.C. ¶ 61,266 
(2001)). But that order concerned the very different 
question of what conditions are required of an Oper-
ating Company that leaves the System within the 
ninety-six month notice period, not what a Company 
must do when it withdraws after that period, as 
happened here. The 2001 order had no reason to 
consider the circumstances in which the Operating 
Companies have time to plan for a withdrawal be-
cause proper notice has been given as provided for in 
the Agreement. See Entergy Servs., Inc., 134 F.E.R.C. 
¶ 61,075, 61,359 n.28 (2009) (“[The 2001 order] is not 
relevant . . . because . . . [there] Entergy Arkansas 
was seeking to exit the System Agreement . . . before 
the 96-month notice period had run.”). 

 Finally, the petitioners abandon the Agreement 
altogether and claim that “rough equalization” pay-
ments must continue after withdrawal because of 
“Entergy’s history of single-System planning.” Pet’rs’ 
Br. 38. Withdrawal, they contend, will have “dispar-
ate consequences” on the remaining Operating Com-
panies, which will then need to charge higher rates to 
their customers. Id. at 39. Because the requirement 
for rough equalization is “based on these imbalances, 
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not on contract language,” the petitioners argue that 
the payments must continue, potentially forever. Id. 
Not so. The requirement of rough equalization is 
rooted in the Agreement. La. Pub. Serv. Comm’n v. 
FERC (Louisiana V), 551 F.3d 1042, 1043 (D.C. Cir. 
2008) (“We have long viewed the System Agreement 
as requiring that affiliates share the costs of power 
generation in roughly equal proportion.”). Because 
rough equalization is tied to the Agreement, it was 
reasonable for FERC to conclude that once a Compa-
ny leaves the Agreement, it need not continue to 
make the payments. 

 Our decision today reaches only the obligation of 
withdrawing Companies under the Agreement. As 
FERC noted, it must still review the post-withdrawal 
arrangements to ensure that they are just, reasona-
ble, and not unduly discriminatory. Order Accepting 
Notices of Cancellation, 129 F.E.R.C. at 61,604 (“En-
tergy will have to file under [the Federal Power Act] 
to reflect the arrangements to be in place after the 
withdrawal of Entergy Arkansas and Entergy Missis-
sippi from the System Agreement.”). But as far as the 
Agreement is concerned, FERC’s interpretation was 
reasonable. 

 
III 

 For the foregoing reasons, the petitions for re-
view are 

Denied. 
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134 FERC ¶ 61,075 
UNITED STATES OF AMERICA 

FEDERAL ENERGY REGULATORY COMMISSION 

Before Commissioners: Jon Wellinghoff, Chairman; 
Marc Spitzer, Philip D. 
Moeller, John R. Norris, 
and Cheryl A. LaFleur. 

Entergy Services, Inc. Docket No. ER09-636-001 

 
ORDER DENYING REQUESTS FOR REHEARING 

(Issued February 1, 2011) 

1. The Louisiana Public Service Commission (Loui-
siana Commission) and the Council of the City of New 
Orleans (New Orleans) filed requests for rehearing of 
the Commission’s order accepting the filing by Enter-
gy Services, Inc. (Entergy)1 of Notices of Cancellation 
of Entergy Arkansas and Entergy Mississippi.2 In this 
order, we deny the requests for rehearing. 

 
 

 1 Entergy filed on its behalf and on behalf of two of the 
Entergy Operating Companies, Entergy Arkansas, Inc. (Entergy 
Arkansas) and Entergy Mississippi, Inc. (Entergy Mississippi). 
The Operating Companies are Entergy Arkansas; Entergy 
Mississippi; Entergy Gulf States Louisiana, LLC (Entergy Gulf 
States Louisiana); Entergy Louisiana, LLC (Entergy Louisiana); 
Entergy Texas, Inc. (Entergy Texas), and Entergy New Orleans, 
Inc. (Entergy New Orleans). The generation and bulk transmis-
sion systems of all the Operating Companies are collectively 
referred to as the Entergy System. 
 2 Entergy Services, Inc., 129 FERC ¶ 61,143 (2009) (With-
drawal Order). 
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I. Background 

2. On February 2, 2009, Entergy submitted for 
filing, pursuant to section 35.15 of the Commission’s 
regulations,3 Notices of Cancellation of Entergy 
Arkansas and Entergy Mississippi to terminate their 
participation in the Entergy System Agreement 
(System Agreement). The Notices of Cancellation 
were submitted pursuant to section 1.01 of the Sys-
tem Agreement, a Commission-accepted rate schedule 
that governs, among other things, the allocation of 
certain costs associated with the integrated opera-
tions of the Entergy system. Entergy Arkansas’ 
cancellation was proposed to take effect December 18, 
2013, and Entergy Mississippi’s cancellation was 
proposed to take effect November 7, 2015. In its 
filing, Entergy argued that the System Agreement 
explicitly gives any Operating Company the right to 
withdraw upon proper notice, and is silent as to what 
rights and obligations pertain to the Operating Com-
panies upon withdrawal. Entergy also noted that it 
anticipates a post-withdrawal “4-1-1 scenario,” where 
each of the withdrawing companies operates as an 
individual Balancing Authority alongside the four 
remaining Operating Companies. 

3. In the Withdrawal Order, the Commission ac-
cepted Entergy Arkansas’ and Entergy Mississippi’s 
proposed Notices of Cancellation.4 The Commission 

 
 3 18 C.F.R. § 35.15 (2010). 
 4 Withdrawal Order, 129 FERC ¶ 61,143 at P 58. 
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found that the System Agreement allowed Operating 
Companies to exit upon 96 months written notice, 
without any further conditions upon withdrawal.5 The 
Commission also found that the System Agreement 
contained no provisions requiring withdrawing Oper-
ating Companies to pay an exit fee or otherwise 
compensate remaining Operating Companies, and the 
Commission did not impose an exit fee or other 
payment upon Entergy Arkansas or Entergy Missis-
sippi.6 Finally, the Commission found that the System 
Agreement requires no continuing obligation on the 
withdrawing Operating Companies, with respect to 
either the sharing of capacity or payment of rough 
production cost equalization payments under Opinion 
Nos. 480 and 480-A.7 However, the Commission noted 
that Entergy has an obligation to ensure that any 
future operating arrangement is just and reasonable, 
and encouraged Entergy to make a section 205 filing 
with successor arrangements as soon as possible.8 

   

 
 5 Id. P 59. 
 6 Id. P 60, 61. 
 7 Louisiana Pub. Serv. Comm’n v. Entergy Servs., Inc., 
Opinion No. 480, 111 FERC ¶ 61,311, order on reh’g, Opinion No. 
480-A, 113 FERC ¶ 61,282 (2005), order on compliance, 117 
FERC ¶ 61,203 (2006), order on reh’g and compliance, 119 FERC 
¶ 61,095 (2007), aff ’d in part and remanded in part, Louisiana 
Pub. Serv. Comm’n v. FERC, 522 F.3d 378 (D.C. Cir. 2008). 
 8 Withdrawal Order, 129 FERC ¶ 61,143 at P 63. 
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II. Requests for Rehearing 

4. New Orleans maintains that the Commission 
failed to respond to all substantive issues raised by 
parties to the proceeding. For instance, New Orleans 
asserts that it argued that Entergy Arkansas was 
withdrawing for the purpose of avoiding the Commis-
sion-imposed bandwidth remedy, which the Commis-
sion dismissed as irrelevant. New Orleans maintains 
that the Commission’s order avoided the issue of 
whether a Commission-jurisdictional utility may take 
steps to avoid a Commission-mandated mitigation 
measure like the bandwidth remedy. New Orleans 
points to testimony in an Arkansas Commission 
proceeding in which the Arkansas Commission di-
rected Entergy Arkansas to withdraw from the Sys-
tem Agreement specifically to end the bandwidth 
remedy payment.9 New Orleans maintains that it 
demonstrated Entergy’s corporate strategy to circum-
vent a Commission-imposed mitigation measure, 
despite injury to Entergy’s captive ratepayers. New 
Orleans cites to Entergy Arkansas’ Chief Executive 
Officer’s statement that the purpose of the withdraw-
al was unequivocally to circumvent Opinion No. 480-
A and the bandwidth remedy payment.10 

5. New Orleans also notes that the Commission 
stated that concerns that the ability of Entergy to 
fulfill its responsibilities as a balancing authority 

 
 9 New Orleans at 11. 
 10 Id. at 12. 
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under North American Electric Reliability Corpora-
tion (NERC) regulations would be hampered after 
withdrawal were “irrelevant and premature.”11 How-
ever, New Orleans argues that it is possible that the 
Entergy System Agreement will continue after the 
withdrawal, meaning that the Commission would not 
have the opportunity to review the successor ar-
rangement. A hearing is necessary to determine 
whether the new Entergy arrangement would satisfy 
Commission requirements, New Orleans argues. 

6. New Orleans also argues that the Commission 
improperly dismissed its concerns that the withdraw-
al notice would lead to a cascade of withdrawals that 
would significantly affect it. New Orleans asserts that 
the potential for cascading withdrawals from the 
System Agreement is relevant and not nearly as 
speculative as the Commission may believe. It states 
that the withdrawals will necessarily reshuffle the 
positions of the remaining Operating Companies in 
the bandwidth remedy by removing valuable system 
resources without any continuing obligation to the 
remaining Operating Companies. It asserts that the 
Withdrawal Order establishes a precedent that would 
authorize other Operating Companies that disagree 
with the new calculation to avoid the bandwidth 
remedy by withdrawing from the System Agreement 
and removing valuable system resources without any 

 
 11 Id. at 13 (citing Withdrawal Order, 129 FERC ¶ 61,143 at 
P 66). 
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continuing obligation to the remaining Operating 
Companies. 

7. New Orleans states that the Commission commit-
ted an about-face in deciding that it would address 
the withdrawal requests rather than waiting until 
the time designated in the June 2007 Order.12 It 
argues that this gave an unfair advantage to Entergy 
Arkansas and Entergy Mississippi in negotiations 
over the future of the System Agreement. New Orle-
ans also argues that the Commission failed to provide 
a reasoned analysis explaining its departure from the 
June 2007 Order dismissing the Louisiana Commis-
sion’s Complaint, as required by precedent. New 
Orleans points to the language in the June 2007 
Order that it states indicated that the Commission 
would consider the 50-year relationship of the Enter-
gy system in determining obligations under the 
System Agreement.13 Instead, New Orleans argues, 
the Commission relied only upon the absence of 
contractual language providing for post-withdrawal 
compensation in making its findings. Nor, New Orle-
ans states, did the Commission make any finding as 
to whether the System Agreement continues to be 
just and reasonable for the remaining members. New 
Orleans argues that the Commission changed its view 

 
 12 New Orleans at 4, 15 (citing Louisiana Public Service 
Comm’n v. Entergy Corp., 119 FERC ¶ 61,224 (2007) (June 2007 
Order)). 
 13 Id. at 19 (citing June 2007 Order, 119 FERC ¶ 61,224 at P 
43). 
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that it should review compensation matters and 
transition plans at the time of the withdrawal with-
out explaining why it was doing so. New Orleans 
argues that there is nothing in the record to support 
the finding that allowing withdrawal of system 
resources is just and reasonable, and that a hearing 
is therefore required. 

8. New Orleans claims that it raised material issues 
of fact that could not be properly resolved on the 
record absent an evidentiary hearing and the Com-
mission erred by failing to schedule an evidentiary 
hearing.14 New Orleans also argues that the Commis-
sion did not sufficiently address the argument that 
the withdrawal would constitute corporate manipula-
tion of an affiliate agreement and inappropriately 
shift costs from shareholders to captive ratepayers. 
New Orleans points to the Arkansas Public Service 
Commission’s threat to withdraw rate riders of al-
most $500 million per year from Entergy Arkansas if 
it did not withdraw from the Entergy system. New 
Orleans states that Entergy Arkansas withdrawing 
will cost Entergy ratepayers, particularly those in 
Louisiana, hundreds of millions of dollars in band-
width receipts, thus constituting improper cross-
subsidization. New Orleans also argues that the 
Arkansas Commission’s action was an improper 
infringement upon the Commission’s authority, and 

 
 14 Id. at 24. 
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thus constituted a violation of the federal preemption 
doctrine. 

9. New Orleans states that the System Agreement is 
a long-term affiliate transaction, and thus any modi-
fication to the agreement requires careful examina-
tion from the Commission to prevent abuse or undue 
preference. New Orleans argues that the Entergy 
System Agreement is not an arms-length transaction 
like Regional Transmission Organization (RTO) 
arrangements, so the Commission’s reasoning com-
paring withdrawal provisions between Entergy and 
other RTOs was flawed. New Orleans argues that 
Entergy members do not have the same incentive to 
protect themselves from financial or operational 
harm if one member leaves the deal as RTO members 
do. Accordingly, New Orleans asserts that the Com-
mission has broad authority to fashion a remedy to 
mitigate or eliminate harms from Entergy withdraw-
als. 

10. New Orleans states that the Commission was 
incorrect in asserting that any party could have filed 
under section 206 to revise the System Agreement to 
add exit provisions. First, New Orleans argues, the 
Commission stated in its June 2007 Order that issues 
regarding compensation and continuing obligations 
would be addressed in the withdrawal filing, which 
protesting parties relied upon. Second, New Orleans 
notes that the Louisiana Commission did in fact file a 
complaint, which led to the June 2007 Order. Third, 
New Orleans argues that it is unlikely that it would 
have standing to file a complaint against Entergy 
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regarding exit provisions. New Orleans notes that no 
potential harm existed until Entergy Arkansas’ filing 
for withdrawal, because no provision of the System 
Agreement authorizes parties to remove system 
resources from the system. 

11. New Orleans also argues that the Commission 
should not have postponed ruling on successor ar-
rangements, since such issues are the crux of the 
matter, and form the basis of the Commission’s ruling 
that the transaction is just and reasonable. 

12. Finally, New Orleans argues that the Commis-
sion erred in ignoring substantial evidence that 
parties may not remove system resources free of cost 
from the system when they withdraw. New Orleans 
notes that the Entergy system has a history of 50 
years of integrated system planning, construction and 
operations, which require compensation and continu-
ing obligations from withdrawing parties. This histo-
ry, New Orleans notes, has led the Commission to 
approve cost equalization on several occasions within 
the Entergy system. However, New Orleans argues 
that the Commission has ignored this history in 
allowing Entergy Arkansas and Entergy Mississippi 
to exit with system resources planned and operated 
for the entire system. New Orleans states that the 
fact that system resources were built for the benefit 
of the entire system is reflected in Entergy testimony 
and court findings. New Orleans argues that the fact 
that the System Agreement makes no mention of an 
obligation by withdrawing parties to pay for assets 
removed from the system stems from the fact that 
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parties never expected withdrawing parties to take 
resources off the system. New Orleans argues that 
the Commission ignored the parties’ intention in 
forming the System Agreement. New Orleans states 
that third-party rights exist with respect to system 
resources and it argues that it is a third-party benefi-
ciary to the System Agreement.15 Finally, New Orle-
ans argues that the Commission was incorrect in 
assuming that the 96-month withdrawal term will be 
used to build new generation. New Orleans states 
that financial resources will be diminished following 
the withdrawals, and that the Commission should 
hold a hearing to determine whether resources were 
built for the entire system instead. 

13. The Louisiana Commission asserts that the 
Withdrawal Order16 does not explain and reverses the 
holding in a previous Commission order17 regarding 
Entergy Arkansas’ withdrawal. The Louisiana Com-
mission cites to language from the June 2007 Order 
that states: 

While the System Agreement is silent as to 
the rights and obligations of a departing 
member, and thus arguably could be inter-
preted as imposing no obligations on a de-
parting member and providing no rights to 
remaining members, the Commission con-
cludes that such a major change to this type 

 
 15 Id. at 42-43. 
 16 Withdrawal Order, 129 FERC ¶ 61,143 at P 58. 
 17 June 2007 Order, 119 FERC ¶ 61,224 at P 47, 49. 
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of highly integrated system arrangement, 
which has existed for over 50 years, cannot 
be viewed in a vacuum if we are to fulfill our 
obligations under the FPA.[18] 

14. The Louisiana Commission notes that the 
Withdrawal Order did not consider whether “such a 
major change to this type of highly integrated system 
arrangement which has existed for over 50 years” is 
just, reasonable and non-discriminatory. Further it 
argues that the Commission did not address the 
implications of the single-system planning approach 
and the historical pattern of rough production cost 
equalization, nor the extent to which the withdrawals 
will change cost responsibilities for the existing 
Entergy system units. 

15. The Louisiana Commission states that section 
206 of the Federal Power Act imposes on the Com-
mission the responsibility to evaluate contracts 
affecting wholesale rates to determine whether they 
are just, reasonable and not unduly discriminatory. It 
alleges that because the Commission permitted the 
notices under the withdrawal provision of the System 
Agreement, the Withdrawal Order fails to fulfill this 
statutory requirement and, therefore, the Commis-
sion should reconsider the decision. 

16. The Louisiana Commission maintains that the 
Withdrawal Order conflicts with the Commission’s 

 
 18 Id. P 47. 
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2001 ruling19 that Entergy Arkansas could not with-
draw generating capacity from the system without 
ensuring the continuation of rough production cost 
equalization. The Louisiana Commission states that 
in 2000 Entergy proposed to withdraw all the gener-
ating assets of Entergy Arkansas from the system for 
retail competition in Arkansas. Further, it states 
that, despite the mutual agreement required under 
the contract, the Commission determined that Enter-
gy Arkansas could not withdraw its generating assets 
without ensuring the rough equalization of produc-
tion costs. It argues that the Withdrawal Order does 
not explain the change in policy and, therefore, it is 
arbitrary and should be reconsidered. 

17. The Louisiana Commission maintains that the 
reasoning by the Commission in the Withdrawal 
Order assumes that the individual Operating Com-
panies were free to protect their own interests in the 
negotiation process, specifically the language from 
the Withdrawal Order stating that, “[t]he drafters of 
the Entergy System Agreement chose to condition 
withdrawal only upon 96 months’ notice; had they 
wished to provide for additional exit requirements, 
they could have done so.” It states that the arrange-
ments among the Entergy affiliates are not arm’s 
length bargains and cannot be evaluated as if they 
were freely negotiated. It alleges that this reasoning 

 
 19 Louisiana Public Service Comm’n v. Entergy Corp., 95 
FERC ¶ 61,266 (2001). 
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is erroneous and contrary to the Commission’s prior 
determinations concerning the Entergy system.20 

18. The Louisiana Commission maintains that the 
Withdrawal Order erroneously asserts that no party 
questioned the withdrawal provision previously and 
erroneously fails to assess the provision under cur-
rent circumstances. The Louisiana Commission states 
that it filed a complaint in 2006 that asserted the 
attempted withdrawal under that provision is unjust, 
unreasonable and unduly discriminatory. It notes 
that the Commission deferred ruling on the with-
drawal but made clear that the withdrawal provision 
“cannot be viewed in a vacuum if we are to fulfill our 
responsibilities under the FPA.”21 It maintains that a 
96-month withdrawal provision may have been 
reasonable at the time the system was in rough 
equalization, but that under today’s conditions the 
withdrawals will produce an unlawful preference to 
Entergy Arkansas and undue discrimination to the 
other Operating Companies. Therefore, it alleges, the 
Commission failed to assess the withdrawal provision 

 
 20 The Louisiana Commission cites to Middle South Energy, 
Inc., 26 FERC ¶ 63,044 (1984), where the presiding judge noted 
that the Unit Power Sales Agreement is with affiliated utilities 
wholly owned by Middle South [Entergy], whose board of 
directors decided the allocation in the Unit Power Sales Agree-
ment. The Commission affirmed the presiding judge’s decision. 
See Middle South Energy, Inc., Opinion No. 234, 31 FERC 
¶ 61,305 (1985). 
 21 June 2007 Order, 119 FERC ¶ 61,224 at P 47. 
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under today’s circumstances and this renders the 
Withdrawal Order arbitrary. 

19. The Louisiana Commission states that the 
Withdrawal Order incorrectly assumes that the 
Operating Companies could have abandoned single-
system planning in 2005,22 contrary to the terms of 
the System Agreement, and that the Withdrawal 
Order asserts that the 96-month notice period is 
sufficient to permit Operating Companies to rear-
range their mixes of capacity to offset the impact of 
the withdrawal. It maintains that the individual 
Operating Companies cannot plan independently for 
their own needs while they are parties to the System 
Agreement. It states that the Operating Companies 
did not change the single-system planning approach 
when Entergy Arkansas gave its notice in 2005 and 
that Entergy still plans pursuant to the terms of the 
System Agreement. It argues that the System Agree-
ment provides the System Operating Committee, not 
an individual company, the authority to “determine a 
generation addition plan to provide capacity for the 
projected system load and furnish reliable service to 
customers at the lowest cost consistent with sound 
business practice.”23 

 
 22 December 19, 2005 is the date that Entergy Arkansas 
notified the other Entergy Operating Companies of its intent to 
withdraw from the System Agreement and this date started the 
96-month notice period for withdrawal. 
 23 Entergy System Agreement at section 4.01. 
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20. The Louisiana Commission contends that the 
Withdrawal Order fails to address material issues of 
fact that must be resolved as a prerequisite to dissolv-
ing the Entergy System Agreement. It urges the 
Commission to require an evidentiary hearing to 
resolve these factual issues and alleges that the 
following are disputed issues: (1) whether 96 months 
provides sufficient time for individual companies to 
correct the current cost imbalances; (2) whether the 
withdrawal of Entergy Arkansas’ generating re-
sources from the system will create unduly discrimi-
natory cost disparities; (3) whether individual 
company planning would occur during the 96-month 
notice period; (4) whether new resources can correct 
the imbedded cost disparities that resulted from the 
system planning approach; (5) whether the removal of 
the Entergy Arkansas and Entergy Mississippi 
transmission assets from the system’s equalization 
formula may produce significant cost transfers; (6) 
whether the structure and impact of the Union Pacif-
ic coal transportation settlement is appropriate in 
light of the Entergy Arkansas withdrawal; and (7) 
whether Entergy Arkansas’ withdrawal will create a 
discriminatory allocation to Entergy Louisiana of 
transmission costs incurred to permit the Ouachita 
plant purchase by Entergy Arkansas. 

21. Entergy filed an answer to the rehearing re-
quests. The Louisiana Commission and New Orleans 
filed a joint response to Entergy’s answer. 
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III. Discussion 

A. Procedural Matters 

22. Rule 713(d)(1) of the Commission’s Rules of 
Practice and Procedure, 18 C.F.R. § 385.713(d)(1) 
(2010), prohibits an answer to a request for rehear-
ing. Accordingly, we reject Entergy’s answer and the 
joint response of Louisiana Commission and New 
Orleans. 

 
B. Substantive Matters 

23. We deny the Louisiana Commission’s and New 
Orleans’ requests for rehearing. 

24. As the Commission stated, the purpose of the 
Withdrawal Order was to answer three specific 
questions: First, whether Entergy Arkansas and 
Entergy Mississippi are permitted to leave the Sys-
tem Agreement; second, whether they are required to 
compensate the remaining Operating Companies 
before they are allowed to withdraw; and third, 
whether the withdrawing companies have any con-
tinuing obligations to the remaining companies under 
the System Agreement.24 The purpose of the With-
drawal Order was not to make a determination on the 
justness and reasonableness of any potential succes-
sor arrangements if Entergy Arkansas and Entergy 
Mississippi withdraw from the Entergy system; such 

 
 24 Withdrawal Order, 129 FERC ¶ 61,143 at P 58. 
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determination will be made at the time Entergy files 
successor agreements. 

25. The basis of the Withdrawal Order’s findings 
was the contractual language of the System Agree-
ment that allows parties to withdraw upon 96-months 
notice, and that places no further conditions or re-
strictions upon withdrawal, either prior to or subse-
quent to leaving the System Agreement. Neither the 
Louisiana Commission nor New Orleans convincingly 
refutes the Commission’s analysis of the terms of the 
System Agreement itself. Instead, the parties seeking 
rehearing rely on claims of historical exigencies and 
other extrinsic evidence to suggest additional condi-
tions on withdrawal not present in the System 
Agreement itself. We have reviewed the evidence on 
the history and surrounding circumstances of the 
Entergy system, and we find that the parties seeking 
rehearing have not presented sufficient justification 
for overturning the meaning of the contractual terms 
in the System Agreement. 

26. Both New Orleans and the Louisiana Commis-
sion argue that the Commission contradicted its 
decision in the June 2007 Order by relying on the 
terms of the System Agreement in deciding the With-
drawal Order. However, the Commission in the June 
2007 Order did not dictate what its ultimate decision 
would be on whether Entergy Arkansas and Entergy 
Mississippi had met the requirements to withdraw 
from the Entergy System Agreement; the Commission 
stated only that it would not review the claim in a 
vacuum given the 50-year history of the Entergy 
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arrangement.25 The Commission fulfilled that re-
quirement in the Withdrawal Order. The Commission 
reviewed the filings of the withdrawing parties, along 
with the comments of intervenors, and reviewed the 
history of the Entergy system along with other evi-
dence presented on the meaning of the System 
Agreement. The Commission also reviewed additional 
information provided by Entergy on the arrange-
ments that will exist following termination of Entergy 
Arkansas’ and Entergy Mississippi’s participation in 
the System Agreement. This included: a description of 
the “4-1-1” scenario for post-termination operations 
that Entergy indicates will take effect in the absence 
of any successor arrangements; the steps being taken 
with respect to balancing authority responsibility and 
long-term resource acquisition; plans to procure 
additional resources as necessary to reflect the depar-
ture of Entergy Arkansas and Entergy Mississippi; as 
well as transmission arrangements that would allow 
each company to access various resource options.26 

27. Ultimately, the Commission concluded that the 
System Agreement allows Entergy Arkansas and 
Entergy Mississippi to leave upon adequate notice as 

 
 25 June 2007 Order, 119 FERC ¶ 61,224 at P 47. 
 26 Entergy explained that the Operating Companies will 
continue to operate and plan an integrated transmission grid, 
thereby giving the four remaining Operating Companies contin-
ued access to the transmission systems of Entergy Arkansas and 
Entergy Mississippi through the Entergy Open Access Trans-
mission Tariff (OATT). Entergy’s February 2, 2009 Transmittal 
Letter at 7-8. 
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provided in the System Agreement, and that there 
was no evidence in the record to support placing 
additional conditions upon the withdrawing parties. 
Additionally, the Commission advised Entergy to file 
its successor arrangements as soon as possible, so 
that the Commission could rule on whether the new 
arrangements are just and reasonable.27 We continue 
to believe that this two-part analysis is the best way 
to review the potential withdrawal of Entergy Arkan-
sas and Entergy Mississippi from the Entergy sys-
tem, and is consistent with our prior rulings.28 

 
 27 Although New Orleans argues that it is possible that the 
Commission would not have the opportunity to review the 
Entergy successor arrangement, this argument is incorrect. The 
withdrawal of one or more members from Entergy would be a 
significant change to the Entergy system such that the Commis-
sion would need to review any successor arrangement to ensure 
that it is just and reasonable. Additionally, New Orleans always 
has the right to file a complaint under section 206 of the Federal 
Power Act (FPA) if it believes that the Entergy System Agree-
ment is no longer just and reasonable. 
 28 The Louisiana Commission argues that the Withdrawal 
Order is inconsistent with the Commission’s 2001 ruling in 
Docket No. EL00-66-000. Louisiana Public Service Comm’n v. 
Entergy Corp., 95 FERC ¶ 61,266 (2001). This case is not 
relevant here because in Docket No. EL00-66-000 Entergy 
Arkansas was seeking to exit the System Agreement on the date 
that retail competition commenced in its jurisdiction, before the 
96-month notice period had run. In that circumstance, some 
determination was necessary on the effect of retail competition 
on the rough equalization of production costs before the full 
notice period required under the System Agreement had run its 
course. That situation is not present here. 
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28. Neither New Orleans nor the Louisiana Com-
mission present compelling arguments in their re-
quests for rehearing that would justify a reversal of 
the Commission’s decision in the Withdrawal Order. 
Contrary to their arguments, the Commission did not 
ignore the 50-year history of the Entergy system 
when deciding the Withdrawal Order. In fact, it is the 
parties seeking rehearing that appear in making 
their arguments to disregard Entergy’s history. For 
instance, New Orleans argues that generation re-
sources were built for the benefit of the whole system, 
requiring compensation and continuing obligations on 
the part of withdrawing parties. However, as the 
history of the System Agreement demonstrates, 
generation in the Entergy system is, and was intend-
ed to be, owned by the individual Operating Compa-
nies, rather than by the system as a whole or shared 
among the various Operating Companies.29 

29. Under the System Agreement the primary 
means of allocating the costs and benefits of new 
generation resources on the Entergy system is 
through the Operating Committee’s30 assignment of 

 
 29 Section 4.01 of the System Agreement states in part that, 
“[e]ach Company shall normally own, or have available to it 
under-contract, such generating capability and other facilities as 
are necessary to supply all of the requirements of its own 
customers.” 
 30 The Operating Committee is the entity that administers 
the System Agreement. It consists of a representative of Entergy 
Corporation and of each of the Operating Companies. See 
Entergy System Agreement, Article V. 
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new generation resources to individual Operating 
Companies on a rotating basis.31 This allocation is 
long-term in nature and, under this system, the 
individual Operating Company assumes the respon-
sibility for financing and bearing the costs of new 
generation plant assigned to it.32 The fixed costs of 
these facilities are included in the Operating Compa-
ny’s retail rates, and are borne by the retail custom-
ers in that jurisdiction. In return for bearing these 
costs and associated risks, the System Agreement 
allows an Operating Company and its customers to 
retain the benefits of the energy produced by units 
assigned to the Operating Company. For example, 
under Service Schedule MSS-3, the energy produced 
by each Operating Company is, for economic purpos-
es, retained by that Operating Company as needed to 
meet its native load.33 The second allocation of costs 
in the System Agreement is the allocation of the costs 
and benefits associated with particular functions of 
system integration on a short-term basis. This is 
achieved by Service Schedules MSS-1 through MSS-
7.34 Because the Operating Companies’ resources are 
pooled together as a single electric system, the Enter-
gy System Agreement, through its Service Schedules, 
allocates the costs of any imbalances in the cost of 
those facilities used for the mutual benefit of all the 

 
 31 Opinion No. 480-A, 113 FERC ¶ 61,282 at P 7. 
 32 Id. 
 33 Id. at n.9 (citing Testimony of Michael Schnitzer at 4). 
 34 Id. P 8. 
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Operating Companies.35 For example, Service Sched-
ule MSS-1 equalizes the cost of imbalances of system 
reserves. It requires that Operating Companies that 
have a capacity reserve deficiency pay Operating 
Companies that have excess reserve margins.36 How-
ever, as Service Schedule MSS-1 equalizes only the 
costs of excess capacity on the Entergy system, the 
charges paid pursuant to Service Schedule MSS-1 
represent only a very small fraction of the overall 
production costs of the Operating Companies.37 These 
cost equalizations do not represent a sharing of 
ownership of generation facilities.38 

 
 35 Id. 
 36 Entergy System Agreement, Service Schedule MSS-1, 
section 10.04 – Reserve Equalization Payment. 
 37 Opinion No. 480-A, 113 FERC ¶ 61,282 at P 8. 
 38 Indeed, individual Operating Companies have continued 
to pursue ownership of their own facilities to meet the needs of 
their load. See Entergy’s February 2, 2009 Transmittal Letter at 
7-8. This refutes New Orleans’ argument that Entergy should be 
“equitably estopped” from arguing over the ownership of gener-
ating facilities. In particular, New Orleans argues that it relied 
on Entergy witness statements, court and Commission decisions 
stating that Entergy planned and operated its system for the 
benefit of all of the Operating Companies, and such reliance had 
caused it not to build as diversified a portfolio as it otherwise 
might have. See New Orleans Protest at 25-26. However, New 
Orleans has not met the requirements for a claim of equitable 
estoppel: false representation, a purpose to invite action by the 
party to whom the representation was made, ignorance of the 
true facts by that party, reliance, and unjust enrichment. See 
Bangor Hydro-Electric Co. v. ISO New England, 97 FERC 
¶ 61,339, at 62,590 (2001). New Orleans provides no proof 
beyond a bald assertion that it has acted to its detriment in 

(Continued on following page) 
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30. If parties within Entergy had intended to share 
ownership of new or existing generation facilities, it 
would have been simple enough either to write such 
requirements into the System Agreement, or to decide 
to share ownership through the Operating Committee 
planning process. Additionally, had the drafters of the 
System Agreement wished to provide for additional 
exit requirements, they could have done so. Moreover, 
subsequent to the establishment of the System 
Agreement, any interested party could have later 
filed to amend the System Agreement under section 
205 or 206 of the FPA.39 Despite arguments to the 
contrary, the Entergy System Agreement established 
a structure under which each Operating Company 
owned its own generation, and under which an Oper-
ating Company could exit upon proper notice without 
compensation or continuing obligation requirements. 

31. Both New Orleans and the Louisiana Commis-
sion argue that the Commission is mistaken. They 
argue that since the Entergy system is not an arm’s 
length transaction there was not the same opportuni-
ty to object to the terms of the System Agreement. 
However, the facts belie this assertion. After the 1982 

 
reliance upon statements made by Entergy, and this assertion is 
refuted by the evidence provided by Entergy above. Additionally, 
New Orleans makes no showing that Entergy made statements 
to invite action by New Orleans, beyond stating that Entergy 
witnesses made general statements about coordinated system 
planning in the Entergy system in a 1984 Commission proceed-
ing. 
 39 Withdrawal Order, 129 FERC ¶ 61,143 at P 60. 
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System Agreement was negotiated it was the subject 
of extensive litigation and was reviewed by many 
parties.40 At any time during the review of the 1982 
System Agreement, and thereafter, a party could have 
filed a section 206 proceeding objecting to the with-
drawal provision or arguing that additional exit 
provisions were required. Indeed, the Louisiana 
Commission notes that it filed a complaint challeng-
ing the withdrawal notice from Entergy Arkansas in 
2006; however, it fails to explain why it never filed a 
similar complaint challenging the exit provisions of 
the System Agreement prior to Entergy Arkansas’ 
withdrawal notice. We disagree with the Louisiana 
Commission’s argument that the 96-month with-
drawal period may have been just and reasonable at 
the time the System Agreement was signed, but is no 
longer just and reasonable since the Entergy system 
is not in rough production cost equalization. The 
System Agreement does not tie the notice term to 
rough production cost equalization, nor do we see 
any reason for the Commission to do so now. Rough 

 
 40 See, e.g., Middle South Services, Inc., 20 FERC ¶ 61,112 
(1982); Middle South Energy, Inc., Opinion No. 234, 31 FERC 
¶ 61,305 at 61,649, reh’g denied, Opinion No. 234-A, 32 FERC 
¶ 61,425 (1985), aff ’d, Mississippi Industries v. FERC, 808 F.2d 
1525 (D.C. Cir.), vacated and rev’d in part and remanded, 822 
F.2d 1104 (D.C. Cir. 1987), cert. denied, 484 U.S. 985 (1987), 
order on remand, System Energy Resources, Inc., Opinion No. 
292, 41 FERC ¶ 61,238 (1987), reh’g denied, Opinion No. 292-A, 
42 FERC ¶ 61,091 (1988), aff ’d sub nom. City of New Orleans v. 
FERC, 875 F.2d 903 (D.C. Cir. 1989), cert. denied, 494 U.S. 1078 
(1990). 
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production cost equalization is a remedy imposed by 
the Commission in Opinion No. 480, in response to a 
complaint filed by the Louisiana Commission, to 
ensure that the purpose of the System Agreement is 
achieved. This remedy applies while the System 
Agreement is in effect and bears no relationship to 
whether or not the 96-month withdrawal period is 
just and reasonable. Additionally, although the Com-
mission issued Opinion No. 480 in 2005, the Commis-
sion found that the Entergy system had not been in 
rough production cost equalization since 2000.41 The 
Louisiana Commission did not file its complaint until 
2006, after Entergy Arkansas sought to withdraw 
from the System Agreement. The Commission will 
not relieve parties from their contractual bargains 
merely because they turn out to be unfavorable at the 
time of enforcement.42 

32. We also take issue with New Orleans’ argument 
that because the System Agreement is silent as to the 
obligation of withdrawing parties to pay for assets 
removed from the system, New Orleans could not 
have expected withdrawing parties to take resources 
off the system. As explained above, the System 
Agreement grants ownership of generating facilities 
to individual Operating Companies.43 Given the fact 
that the System Agreement places only one condition 

 
 41 Opinion No. 480, 111 FERC ¶ 61,311 at P 30. 
 42 See Enbridge Pipelines (Toledo) Inc., 130 FERC ¶ 61,270, 
at P 33, n.8 (2010). 
 43 See section 4.01 of the System Agreement. 
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upon withdrawing parties – the notice requirement – 
New Orleans’ assumption that any withdrawing 
parties would not retain the generating facilities they 
owned is unavailing. Moreover, even if withdrawal 
was not anticipated by some parties to the System 
Agreement, unforeseen changed circumstances are 
not enough to warrant contract modification.44 With-
drawal does not become impermissible solely upon a 
party’s assertion that the eventual result was not 
anticipated at the time of contract formation. 

33. We further disagree with the argument that the 
Commission erred in relying upon the 96-month 
notice provision as intended to provide time for 
individual Operating Companies to adjust their long-
term plans and acquire any needed capacity. With 
respect to the notice provision, New Orleans and the 
Louisiana Commission again argue that because the 
System Agreement is not an arm’s length agreement, 
the individual Entergy Operating Companies do not 
have the same ability or incentive to protect them-
selves as in other arrangements. This argument is 
belied by the terms of the System Agreement itself 
and the history of the Entergy system. Nothing in the 
System Agreement prohibits individual Operating 
Companies from seeking to procure new generation. 
In Opinion No. 234, the Commission stated that, “[a]s 

 
 44 See, e.g., Pontook Operating Ltd. P’ship, 94 FERC 
¶ 61,144, at 61,552, n.11 (2001); PPL Univ. Park, LLC, 109 
FERC ¶ 61,190, at 61,293 (2004). 
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shown in the Operating Committee45 minutes, there is 
no doubt that the individual companies have had 
input in Committee decisions and recommendations, 
and have actively sought to build certain generation 
units based on the needs of their individual loads.”46 

34. Moreover, neither New Orleans nor the Louisi-
ana Commission alleges that the Operating Commit-
tee has prevented any Operating Company from 
procuring resources to reflect the departure of Enter-
gy Arkansas and Entergy Mississippi. In fact, Enter-
gy’s February 2, 2009 filing in this proceeding 
explained that the Operating Companies were plan-
ning to procure additional resources as necessary 
based on the departure of Entergy Arkansas and 
Entergy Mississippi.47 Entergy stated that Entergy 
Louisiana and Entergy New Orleans have each been 
pursuing additional base-load capability.48 The Loui-
siana Commission has not refuted this statement and 
there is no indication that the Operating Companies 
have been thwarted in their pursuit of new genera-
tion options. 

35. New Orleans relies heavily on the Commission’s 
imposition of a bandwidth payment requirement to 

 
 45 The System Agreement empowers the Operating Commit-
tee to make the key decisions regarding the acquisition and 
allocation of generating resources or electric energy for the 
Operating Companies. 
 46 Opinion No. 234, 31 FERC ¶ at 61,649. 
 47 Entergy’s February 2, 2009 Transmittal Letter at 7-8. 
 48 Id. 
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roughly equalize production cost payments within 
Entergy to argue that the Commission should impose 
further obligations on the withdrawing members. 
Indeed, many of New Orleans’ arguments, including 
the claim that the withdrawals constitute cross-
subsidization49 and the suggestion that Entergy 
Arkansas and Entergy Mississippi are withdrawing 
to improperly avoid bandwidth payments, assume 
that the Operating Companies are entitled to band-
width payments in perpetuity, regardless of whether 
the Operating Companies making the payments are 
still parties to the Entergy System Agreement. How-
ever, the Commission has already indicated that 
there is no basis to suggest that bandwidth payments 
should continue indefinitely even if an Operating 
Company is no longer a member of the Entergy 
System Agreement.50 Once Entergy Arkansas and 
Entergy Mississippi withdraw from the Entergy 

 
 49 New Orleans also argues that improper cross-
subsidization and violation of the federal preemption doctrine 
arose from the Arkansas Commission’s threat to withdraw rate 
riders of almost $500 million per year from Entergy Arkansas if 
it did not withdraw from the Entergy system. However, New 
Orleans presents no evidence that the Arkansas Commission 
actually took any action to improperly influence Entergy Arkan-
sas. Regardless, the motivation behind Entergy Arkansas’ 
withdrawal request is irrelevant to our analysis of the Entergy 
System Agreement. 
 50 June 2007 Order, 119 FERC ¶ 61,224 at P 47 (“We find no 
basis to support the Louisiana Commission’s request for what in 
effect would be involuntary continuation of the existing inte-
grated system arrangements, or the virtual equivalent, in 
perpetuity.”). 
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system, they are no longer affiliates of the other 
Entergy Operating Companies for the purposes of the 
bandwidth formula. As such, New Orleans’ argu-
ments that the withdrawals constitute affiliate abuse 
or improper cross-subsidization are simply wrong. 

36. Further, we disagree with New Orleans’ argu-
ment that the Commission improperly ruled on 
Entergy’s filing in this proceeding, in light of the 
Commission’s earlier statement in the June 2007 
Order that Entergy should file its section 205 filing 
no earlier than 18 months prior to the date of with-
drawal.51 Given the interest in resolving any disputes 
within Entergy prior to the date of withdrawal, the 
Commission determined that it would be prudent to 
rule now on the question of whether Entergy Arkan-
sas and Entergy Mississippi could withdraw, rather 
than waiting until closer to the withdrawal date.52 
The 18-month timeframe was not mandated by the 
System Agreement, but was instead a Commission 
determination designed to provide a timeline for the 
parties involved. Given the circumstances, including 
the formation of a Regional State Committee intend-
ed to assist in the evaluation of the future of the 
Independent Coordinator for Transmission (ICT) and 
the possibility of Entergy joining an RTO,53 the 

 
 51 June 2007 Order, 119 FERC ¶ 61,224 at P 50. 
 52 See Withdrawal Order, 129 FERC ¶ 61,143 at P 67. 
 53 See Press Release, Entergy Regulators form Regional 
State Committee, Dec. 17, 2009, available at http://www.spp.org/ 
publications/Press%20Release%20RE%20E-RSC%20Formation% 
2012-17-09.pdf. 
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Commission chose to revise that timeline. We also 
reject New Orleans’ argument that the date of the 
Withdrawal Order somehow gives an unfair ad-
vantage to Entergy Arkansas and Entergy Mississip-
pi in negotiations over the future of the System 
Agreement. Providing certainty with respect to the 
terms of the System Agreement is beneficial to all of 
the parties involved. Other than making the asser-
tion, New Orleans fails to explain how the Withdraw-
al Order somehow provided Entergy Arkansas and 
Entergy Mississippi an unfair advantage over New 
Orleans. 

37. Finally, both parties seeking rehearing raise a 
variety of other issues, including questions about the 
shape of the post-withdrawal Entergy system, that 
are irrelevant to the withdrawal issue before us in 
this proceeding. For example, the Louisiana Commis-
sion states that the removal of the Entergy Arkansas 
and Entergy Mississippi transmission assets from 
Entergy’s equalization formula may produce signifi-
cant cost transfers. Such worries, along with New 
Orleans’ argument that a withdrawal notice could 
lead to a “cascade of withdrawals,” are not only 
irrelevant to this proceeding, but are also purely 
speculative. Any legitimate concerns regarding the 
structure of the post-withdrawal Entergy system will 
be addressed by the Commission when considering 
Entergy’s filing on transition measures.54 It is only 

 
 54 The concerns raised by the Louisiana Commission 
regarding the Union Pacific coal transportation settlement and 
Ouachita transmission costs (see supra P 20) are beyond the 

(Continued on following page) 
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logical to address the legal issues regarding interpre-
tation of the System Agreement as it relates to the 
withdrawals of Entergy Arkansas and Entergy Mis-
sissippi now, and address the justness and reasona-
bleness of Entergy’s successor arrangements when a 
proposal is filed with the Commission.55 

 
The Commission orders: 

 The Louisiana Commission’s and New Orleans’ 
requests for rehearing are hereby denied. 

By the Commission. 

(SEAL) 

Kimberly D. Bose, 
Secretary. 

 
scope of this proceeding and more appropriately raised in a 
future proceeding regarding the structure of the post-
withdrawal Entergy system. Also, whether a post-withdrawal 
structure would affect any Commission orders approving 
mergers within Entergy or the basis for any grants of market-
based rates are issues beyond the scope of this proceeding and 
are more appropriately raised in section 206 complaints concern-
ing any such mergers or market-based rates. 
 55 We find that there are no material issues of fact that 
warrant a hearing on the issue of withdrawals. See FPL Energy 
Marcus Hook, L.P. v. PJM Interconnection, L.L.C., 123 FERC 
¶ 61,289, at P 75 (2008). 
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129 FERC ¶ 61,143 
UNITED STATES OF AMERICA 

FEDERAL ENERGY REGULATORY COMMISSION 

Before Commissioners: Jon Wellinghoff, Chairman; 
Suedeen G. Kelly, Marc Spitzer, 
and Philip D. Moeller. 

Entergy Services, Inc. Docket No. ER09-636-000 

 
ORDER ACCEPTING 

NOTICES OF CANCELLATION 

(Issued November 19, 2009) 

1. On February 2, 2009, Entergy Services, Inc. 
(Entergy), as agent and on behalf of two of the En-
tergy Operating Companies (Operating Companies),1 
Entergy Arkansas and Entergy Mississippi, submit-
ted for filing, pursuant to sections 35.15 and 131.53 of 
the Commission’s regulations,2 Notices of Cancella-
tion of Entergy Arkansas and Entergy Mississippi to 
terminate their participation in the Entergy System 
Agreement (System Agreement). In this order, we 
accept the Notices of Cancellation. 

 
 1 The Operating Companies are Entergy Arkansas, Inc. 
(Entergy Arkansas); Entergy Mississippi, Inc. (Entergy Missis-
sippi); Entergy Gulf States Louisiana, LLC (Entergy Gulf States 
Louisiana); Entergy Louisiana, LLC (Entergy Louisiana); En-
tergy Texas, Inc., (Entergy Texas) and Entergy New Orleans, 
Inc. (Entergy New Orleans). The generation and bulk transmis-
sion systems of all the Operating Companies are collectively 
referred to as the Entergy System. 
 2 18 C.F.R. §§ 35.15 & 131.53 (2009). 
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I. Entergy’s Filing 

2. Entergy submitted the Notices of Cancellation 
pursuant to section 1.01 of the System Agreement, a 
Commission-accepted rate schedule that governs, 
among other things, the allocation of certain costs 
associated with the currently integrated operations of 
the Entergy System. Entergy states that on Decem-
ber 19, 2005, Entergy Arkansas notified the other 
Operating Companies of its intent to withdraw from 
the System Agreement effective 96 months after that 
date, or December 18, 2013. Entergy also states that 
on November 8, 2007, Entergy Mississippi gave the 
same notice, with its withdrawal effective 96 months 
after that date, or November 7, 2015. 

3. Entergy argues that in prior proceedings, such as 
the complaint in Docket No. EL07-25-000, the Louisi-
ana Public Service Commission (Louisiana Commis-
sion) and the Council of the City of New Orleans 
(New Orleans) have acknowledged that the System 
Agreement explicitly gives any Operating Company 
the right to withdraw, and is completely silent as to 
what rights and obligations pertain to the Operating 
Companies upon such withdrawal. Entergy contends 
that this withdrawal right is unilateral given the plain 
language of section 1.01 of the System Agreement, 
which was accepted by the Commission in 1982.3 

 
 3 Section 1.01 of the System Agreement states: 

This Agreement shall become effective on August 1, 
1982, or such later date as may be fixed by any requi-
site regulatory approval or acceptance for filing and 

(Continued on following page) 
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Entergy argues that, consistent with Commission 
precedent on termination clauses,4 the withdrawing 
Operating Companies will have no remaining obliga-
tions under the System Agreement. 

4. Entergy states that it anticipates a post-withdrawal 
“4-1-1 scenario,” whereby each of the withdrawing 
companies operates as an individual Balancing Au-
thority alongside the four remaining Operating Com-
panies, and argues that this scenario is viable given 
the withdrawing companies’ large sizes. Entergy fur-
ther contends that the Independent Coordinator of 
Transmission (ICT) would continue to serve as Relia-
bility Coordinator for these three Balancing Authori-
ties.5 Entergy proposes that each of the withdrawing 
companies and the remaining aggregate four com-
panies would become a network customer under the 
Operating Companies’ open access transmission tariff 
(OATT), and that the transmission system would 

 
shall continue in full force and effect until terminated 
by mutual agreement of the Companies. Notwith-
standing this, any Company may terminate its partic-
ipation in this Agreement by ninety six (96) months 
written notice to the other Companies hereto. 

 4 Entergy’s Notice of Cancellation at 6 (citing Kansas Power 
& Light Co. 56 FERC ¶ 61,466 (1991), Boston Edison Co., 56 
FPC 3414 (1976)). 
 5 Entergy Services, Inc., 115 FERC ¶ 61,095 (ICT Approval 
Order), order on reh’g, 116 FERC ¶ 61,275 (2006). In the ICT 
Approval Order, the Commission approved the Southwest Power 
Pool as the ICT. Some of the duties of the ICT include processing 
transmission service requests, calculating available flowgate 
capability, and overseeing the Weekly Procurement Process. 
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continue to be planned and operated as a single 
system. Entergy anticipates that each of the remain-
ing Operating Companies would continue to transact 
capacity and energy sales with each other pursuant 
to the service schedules of the System Agreement, but 
that Entergy Arkansas and Entergy Mississippi 
would only transact with the remaining Operating 
Companies through Commission-accepted affiliate 
transactions. 

5. Entergy asserts that the 96 month notice period 
provides ample time for generation resource plan-
ning, and that Entergy Louisiana and Entergy New 
Orleans have each in fact been pursuing additional 
base load capacity since the cancellation notices. 

6. Entergy contends that, with this filing, it has 
filled the information “vacuum” that the Commission 
found in its order denying the Louisiana Commis-
sion’s complaint in Docket No. EL07-25-000 on the 
same issue of withdrawal from the Entergy System,6 
and urges the Commission to accept the proposed 
Notices of Cancellation without suspension or further 
proceedings. However, should the Commission deter-
mine that a trial-type hearing is necessary, Entergy 
requests that the parties advocating continuing obli-
gations among all Operating Companies have the 
burden of proof at hearing. 

 
 6 Louisiana Public Service Comm’n, 119 FERC ¶ 61,224, at 
P 10 (2007) (June 2007 Order). 
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7. Entergy requests a waiver of the 120-day advance 
notice requirement, and contends that expeditious 
resolution of this advanced filing will benefit all par-
ties, because it will provide the certainty needed in 
order to make timely future planning decisions for 
reliable and efficient operation of all of its Operating 
Companies. 

 
II. Notice of Filing and Responsive Pleadings 

8. Notice of Entergy’s filing was published in the 
Federal Register,7 with protests and interventions due 
on or before March 19, 2009. Notices of intervention 
including comments and/or protests were filed by the 
Arkansas Public Service Commission (Arkansas Com-
mission), New Orleans, and the Louisiana Commis-
sion. A notice of intervention raising no issues was 
filed by the Mississippi Public Service Commission 
(Mississippi Commission). Timely motions to inter-
vene raising no issues were filed by the Arkansas 
Electric Cooperative Corporation and NRG Com-
panies. Timely motions to intervene including com-
ments and/or protests were filed by the Louisiana 
Energy Users Group (LEUG); Union Power Partners, 
L.P. (Union Power); Arkansas Electric Energy Con-
sumers, Inc. (AEEC); and East Texas Electric Coop-
erative, Inc., Sam Rayburn G&T Electric Cooperative, 
Inc., and Tex-La Electric Cooperative of Texas, Inc. 
(East Texas Cooperatives). Motions to intervene 

 
 7 74 Fed. Reg. 7416 (2009). 
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out-of time were filed by Cottonwood Energy Compa-
ny, LP; Lafayette Utilities System, Mississippi Delta 
Energy Agency, Municipal Energy Agency of Missis-
sippi, and Louisiana Energy and Power Authority; 
Texas Industrial Energy Consumers; and the Public 
Utility Commission of Texas. 

9. Answers were filed by the Arkansas Commission 
and New Orleans. Entergy filed an answer, and in the 
alternative, a motion for paper hearing. The Arkan-
sas and Mississippi Commissions filed a joint answer 
to Entergy’s motion for paper hearing. New Orleans 
filed an answer to the answers filed by Entergy and 
the Arkansas Commission, and the Louisiana Com-
mission filed an answer to Entergy’s answer and mo-
tion for paper hearing. 

 
III. Comments and Protests 

10. New Orleans argues that the Commission 
should reject outright the Notices of Cancellation 
filed by Entergy on behalf of Entergy Arkansas and 
Entergy Mississippi, or in the alternative, should set 
the issues for hearing. 

11. New Orleans contends that Entergy’s cancella-
tion filing violates and collaterally attacks the June 
2007 Order, which dismissed a complaint by the 
Louisiana Commission seeking a determination of 
whether, and on what terms, Entergy Arkansas may 
withdraw from the System Agreement. New Orleans 
argues that because the Commission’s June 2007 
Order directed Entergy to submit a section 205 filing 
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“as early as 18 months prior to the date that Entergy 
Arkansas’ withdrawal becomes effective,”8 Entergy 
Arkansas and Entergy are required to make the 
present filing no earlier than June 2012.9 New Orle-
ans asserts that the Commission has already found 
that Entergy can submit its section 205 filing 14 
months earlier than allowed under the 120-day ad-
vance notice requirement, but that there is no basis 
to increase that waiver by another three years. 
New Orleans suggests that such a waiver would in-
hibit the ability of the Commission to access current 
information to adequately assess whether the post-
withdrawal Entergy System will be just and reason-
able for the remaining Operating Companies, because 
such information would be speculative at best. 

12. New Orleans argues that Entergy’s filing raises 
the same issue resolved in the June 2007 Order – 
the need for and timing of a section 205 filing ad-
dressing Entergy Arkansas’ withdrawal from the 
System Agreement, and thus is precluded by the 
doctrines of res judicata and collateral estoppel. New 
Orleans characterizes the current filing as requiring 
the Commission to “expend significant resources” to 
render a decision that “could lead to an inaccurate 
result,”10 citing these as reasons that prevented the 

 
 8 June 2007 Order, 119 FERC ¶ 61,224 at P 50. 
 9 The proposed Entergy Arkansas withdrawal becomes 
effective December 18, 2013. 
 10 New Orleans Protest at 15 (citing June 2007 Order, 119 
FERC ¶ 61,224 at P 49). 
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Commission from making a decision in the June 2007 
Order. 

13. New Orleans argues that Entergy has not met 
its burden of demonstrating that the proposed cost-
free withdrawals of Entergy Arkansas and Entergy 
Mississippi from the Entergy System are just and 
reasonable. New Orleans contends that the proposed 
withdrawals will return the Entergy System at least 
to its 2005 production cost imbalances, which the 
Commission has characterized as unjust, unreason-
able, and unduly discriminatory.11 New Orleans as-
serts that by leaving the Entergy System, Entergy 
Arkansas would have lower production costs and 
enjoy “near sole use of and benefits from the low-cost 
generating units which were planned and constructed 
for the benefit of all system members.”12 New Orleans 
asserts that the Commission has the authority to or-
der transition measures in the form of continued 
bandwidth payments or other payments for loss of 
access to the Arkansas based generating units. Fur-
ther, New Orleans argues that, if the Commission 
accepts Entergy Arkansas’ exit from the Entergy 

 
 11 Id. at 18 (citing Louisiana Public Service Comm’n v. 
Entergy Services, Inc., Opinion No. 480, 111 FERC ¶ 61,311, at P 
136 (2005) (Opinion No. 480), aff ’d, Louisiana Public Service 
Comm’n v. Entergy Services. Inc., Opinion No. 480-A, 113 FERC 
¶ 61,282 (2005) (Opinion No. 480-A) (providing for cost alloca-
tion that requires certain bandwidth payments between the 
Operating Companies in order to maintain rough production 
cost equalization between the Operating Companies). 
 12 Id. 
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System, the Commission should impose certain con-
tinuing obligations for bandwidth payments, or de-
sign some other remedy to compensate the Entergy 
System for the loss of low-cost generation. 

14. New Orleans asserts that none of the infor-
mation necessary to meaningfully assess the justness 
and reasonableness of the cancellation filing is cur-
rent or available yet, because Entergy Arkansas will 
not be withdrawing for another four years and En-
tergy Mississippi will not be withdrawing for another 
six years, during which time fuel costs, availability 
of resources and access to resources can change. As 
an alternative to outright rejection of the cancellation 
filing, New Orleans asks the Commission to suspend 
Entergy’s filing and set the issues raised in it for 
hearing. New Orleans argues that a hearing would 
give the customers and retail regulators of the re-
maining Operating Companies the opportunity to 
present evidence establishing: (1) that new opera-
tional structures proposed by Entergy are not just 
and reasonable; (2) the amount and type of genera-
tion resources needed to provide these services and 
make the Entergy System just and reasonable; and 
(3) the amount and type of resources needed to satisfy 
North American Electric Reliability Corporation 
(NERC) rules and Reliability Standards. 

15. New Orleans asserts that withdrawal without 
continuing obligations would fundamentally alter the 
Entergy System and its generation portfolio and 
undermine the assumptions forming the basis of the 
bandwidth remedy, by taking assets off the Entergy 
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System that Entergy and its Operating Committee 
have repeatedly represented were planned, built and 
operated for the “benefit” of all members of the En-
tergy System, and by extension, their ratepayers. 
New Orleans asserts that had it known that Entergy 
Arkansas or Entergy might suddenly remove all of 
the coal-fired units from the Entergy System without 
recompense, it very well may have required a more 
diversified portfolio of generation in New Orleans to 
protect its ratepayers from the possible combined 
effect of: (1) an increase in gas prices; and (2) the 
unavailability of lower-cost generation resources. 

16. New Orleans argues that Entergy Arkansas’ 
proposed cost-free withdrawal of generation assets 
from the Entergy System will restore the Entergy 
System inequities that the Commission has already 
found to be unjust and unreasonable, having only 
recently completed the exercise of analyzing cost 
allocations under the System Agreement and develop-
ing an appropriate remedy. New Orleans argues that 
Entergy Arkansas is equitably estopped from acting 
inconsistently with earlier representations, which 
New Orleans claims were made with the purpose of 
inducing reliance by New Orleans that generating 
units were being planned, built, and operated for the 
express benefit of all Entergy System members. New 
Orleans asserts that, in Duquesne Light Company,13 

 
 13 Duquesne Light Company, 122 FERC ¶ 61,039 (2008) 
(order concerning Duquesne’s withdrawal from PJM Intercon-
nection, LLC (PJM)). 
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the commission refused to allow a withdrawing utility 
to escape from obligations of a Regional Transmis- 
sion Organization (RTO) interconnectivity agreement, 
holding that other parties had detrimentally relied on 
the utility in acquiring generation capacity on its 
behalf. 

17. New Orleans argues that Entergy should be 
required to demonstrate that each of the remaining 
Operating Companies would have the capability to 
independently function as a Balancing Authority, 
including meeting NERC Reliability Standards. New 
Orleans asserts that Entergy does not indicate which 
functional requirements are to be carried out directly 
by Entergy or by another party, nor does it provide 
transition or readiness plans. New Orleans character-
izes Entergy’s filing statements as “generalized state-
ments [that] do not address the resource-specific 
criteria needed to determine whether each Operating 
Company can qualify as its own Balancing Author-
ity’’14 and criticizes the Operating Committee for 
having taken no steps to conduct studies or make in-
vestment decisions as required by the System Agree-
ment since Entergy Arkansas noticed its withdrawal 
over three years ago. 

18. New Orleans argues that Entergy has at-
tempted to improperly shift its burden of proving 
justness and reasonableness to the Commission by 
asking the Commission to determine which additional 

 
 14 New Orleans Protest at 31. 
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information is necessary to rule on the cancellation 
filing. New Orleans asserts that Entergy’s filing is 
inadequate, in part, because it fails to address the 
likelihood that withdrawal by Entergy Arkansas and 
Entergy Mississippi (the “4-1-1 scenario”) will prompt 
one or more of the remaining Operating Companies to 
withdraw, ultimately leaving a “1-1-1-1-1-1 scenario” 
of companies without the necessary resources and 
capability to be NERC-compliant. 

19. New Orleans characterizes the cancellation fil-
ing as an attempt by Entergy Arkansas, Entergy 
and the Arkansas Commission to evade the remedies 
ordered in the Commission’s bandwidth decisions. 
New Orleans asserts that Commission approval of a 
cost-free exit would create a blueprint for evasion 
of unfavorable Commission orders by affiliates of 
multi-state holding companies and their retail regu-
lators, and will encourage corporate manipulation 
within holding companies. New Orleans asserts that 
Entergy Arkansas, Entergy, and the Arkansas Com-
mission have failed in opposing the revised cost al-
location formula in Opinion Nos. 480 and 480-A 
through active litigation, and thus have negotiated 
around the Commission-ordered remedies. 

20. New Orleans cites precedent for a Commission 
policy of closely monitoring affiliate transactions to 
prevent abuse to the detriment of captive ratepayers 
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or of wholesale competition,15 and argues that Enter-
gy Arkansas’ withdrawal would subsidize parent 
company shareholders at the expense of the remain-
ing utilities’ captive customers, including ratepayers 
in the City of New Orleans. New Orleans contends 
that Entergy Arkansas would be free to sell lower cost 
surplus energy from its Arkansas-based generation in 
wholesale markets, increasing profitability and there-
fore increasing dividend payments to Entergy, at the 
expense of affiliates’ customers. New Orleans notes 
that the Mississippi Attorney General has filed suit 
against Entergy Mississippi alleging the same affili-
ate abuse. 

21. New Orleans argues that Entergy Arkansas’ 
withdrawal will also require the Commission to re-
visit approvals of numerous transactions involving 
Entergy and the Operating Companies under Federal 
Power Act (FPA) sections 203 and 20516 that were 
based on representations that the Entergy System 
operates as a single entity. New Orleans argues that 
numerous past orders require Entergy to notify the 
Commission of any change of circumstance that 
affects the facts on which the Commission relied in 
granting the authorization, and that Entergy Arkan-
sas’ withdrawal would be a material change relevant 
to various Commission-approved transactions. For 

 
 15 Id. at 43 (citing, inter alia, Southern Co. Serv., Inc., 111 
FERC ¶ 61,146, at 61,771-72 (2005)). 
 16 16 U.S.C. §824b (2006) and 16 U.S.C. § 824d (2006), 
respectively. 
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example, New Orleans argues that the Commission’s 
approval of the merger between Entergy and Gulf 
States Utilities Company was based on the benefits of 
lower rates, greater fuel savings, improved genera-
tion and more diverse fuel mix accruing to the Oper-
ating Companies when analyzed collectively. 

22. The Louisiana Commission asks that the Com-
mission treat Entergy’s cancellation filing as a filing 
pursuant to section 205 of the FPA, and asserts that 
this proceeding is an appropriate forum for resolution 
of the issues related to the rights and obligations of 
the withdrawing and remaining Operating Com-
panies. The Louisiana Commission argues that the 
cancellation should not be granted because Entergy 
has failed to demonstrate that the proposed with-
drawal is just and reasonable and not unduly dis-
criminatory. 

23. The Louisiana Commission argues that the 
Commission has repeatedly recognized that all major 
decisions regarding the planning, construction, and 
operation of generation units on the Entergy System 
have been made to serve the needs of the Entergy 
System as a whole. The Louisiana Commission as-
serts that language in section 3.02 of the System 
Agreement provides for central coordination of gener-
ation, transmission, and dispatch to achieve econ-
omies of scale and integrated operations for the 
mutual benefit of all the Operating Companies. The 
Louisiana Commission also contends that in Opinion 
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No. 485,17 the Commission construed language in sec-
tion 3.05 of the System Agreement, which gives Op-
erating Companies a right of first refusal for excess 
generating capacity of another Operating Company, 
as ensuring that system capacity remains available to 
all Operating Companies. The Louisiana Commission 
emphasizes that the Entergy System has been cen-
trally planned and operated for over 50 years. 

24. The Louisiana Commission asserts that Entergy 
Louisiana and Entergy Gulf States and their rate-
payers have paid for much of the costs associated 
with generation capacity in Arkansas, with payments 
made under the MSS-1 and MSS-3 Service Schedules. 
The Louisiana Commission also asserts that Entergy 
Louisiana and Entergy New Orleans paid large sums 
of money to Entergy Arkansas pursuant to agree-
ments in the early 1980’s for the full capacity costs 
associated with Arkansas coal units and under the 
“participation unit” approach of the System Agree-
ment. The Louisiana Commission contends that these 
generating units have remaining useful lives well in 
excess of the 2013 Entergy Arkansas termination 
date. The Louisiana Commission refutes Entergy’s 
argument that the Operating Companies have suf-
ficient time to acquire new base load generating 
capacity, arguing that there is a huge cost disparity 
between the low cost Entergy Arkansas base load 

 
 17 Entergy Services, Inc., Opinion No. 485, 116 FERC 
¶ 61,296 (2006). 
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generation being removed from the Entergy System 
and the high cost of replacement power. 

25. The Louisiana Commission contends that tran-
sition conditions or other measures should be in-
stituted to ensure that the remaining Operating 
Companies retain the benefits to which they are 
entitled under prior Commission decisions inter-
preting the System Agreement, including rough pro-
duction cost equalization and costs associated with a 
final remedy for the cost discrimination found in 
Opinion Nos. 480 and 480-A. The Louisiana Commis-
sion urges a thorough review of the impact of termi-
nation on the Operating Companies, including: the 
allocation of remedy benefits provided to Entergy 
Arkansas from its settlement with Union Pacific;18 
allocation of transmission upgrades paid for by En-
tergy Louisiana for the Ouachita generating plant in 
Entergy Arkansas’ service territory; and impacts on 
the availability of the Entergy Arkansas portion of 
the Entergy bulk transmission system. The Louisiana 
Commission urges the Commission to set hearings to 
resolve these issues as soon as possible to reduce the 
financial implications of uncertainty and to facilitate 
new generation planning. 

 
 18 The Louisiana Commission is referring to the settlement 
of Entergy Arkansas’ litigation with Union Pacific associated 
with coal deliveries to the Entergy Arkansas Independence 
Steam Electric Station and the White Bluff Steam Electric Sta-
tion generating units located in Arkansas. (Louisiana Commis-
sion Protest at 24). 
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26. LEUG argues that Entergy’s filing does not ade-
quately address concerns that withdrawal by Entergy 
Arkansas and Entergy Mississippi of generation and 
bulk transmission resources will substantially harm 
the Louisiana Operating Companies. LEUG urges the 
Commission to engage in comprehensive and thor-
ough discovery, review and consideration by hearing 
before rendering a decision on potential transition 
measures or other conditions to ensure just and rea-
sonable wholesale rates. LEUG argues that Entergy 
should have the burden of proof pursuant to section 
205 to show that the System Agreement, as well as 
any new jurisdictional wholesale arrangements for 
withdrawing members, will remain just and reason-
able. 

27. The East Texas Cooperatives, wholesale custom-
ers of Entergy Texas and network integration trans-
mission customers of Entergy, assert that it is unclear 
whether Entergy Arkansas and Entergy Mississippi 
resources would continue to be available to provide 
ancillary services currently purchased from Entergy. 
The East Texas Cooperatives contend that more ex-
pensive resources from the remaining Operating 
Companies could substantially increase ancillary ser-
vice costs. The East Texas Cooperatives also contend 
that rate pancaking could exist for delivery of power 
from designated network resources located in Entergy 
Arkansas to the East Texas Cooperatives’ load in 
Entergy Texas, jeopardizing the firm nature of the 
current transmission arrangements if additional point-
to-point reservation is required. Finally, the East 
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Texas Cooperatives assert that their energy costs 
under a new Entergy Texas agreement could be 
affected since they purchase some portion of their 
total requirements at Entergy’s System Incremental 
Cost. 

28. Union Power contends that the assertions in the 
cancellation filing are speculative because it is ap-
proximately forty months early pursuant to the June 
2007 Order. Union Power asserts that one of the 
assumptions Entergy makes is that the ICT would 
continue to serve as the Reliability Coordinator for 
these three Balancing Authorities and perform all of 
the other functions approved by the Commission. 

29. It maintains that Entergy’s statement regarding 
the ICT may not prove true because the Commission 
has not conducted its re-evaluation of the ICT and 
therefore the Commission does not have current 
information to weigh the likelihood that the ICT will 
continue performing functions that it does today.19 
Given this, Union Power argues that the Commission 
should reject the filing and require it to be re-filed 
within the 18 month period prior to the effective date 
of withdrawal provided for in the June 2007 Order, by 
which time questions about the ICT will have been 
addressed. In the alternative, Union Power argues that 
any acceptance should be conditioned on there being 
no changes in the structure proposed by Entergy  
 

 
 19 Entergy Services, Inc., 126 FERC ¶ 61,227, at P 83 (2009). 
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here, and if there are, then the acceptance should be 
rescinded and a new filing required identifying the 
changes. 

30. Union Power argues that Entergy’s generalized 
statements in the filing lack the level of detail that 
would enable the Commission to make the determi-
nation that the 4-1-1 arrangement is just and reason-
able under section 205. Union Power asserts that 
questions include, but are not limited to: (1) how will 
the pre- 4-1-1 set of resources be allocated among the 
Operating Companies for designation as network 
resources; (2) what process will be followed by the 
three network customers (i.e., Entergy Arkansas, 
Entergy Mississippi and the four remaining Operat-
ing Companies) for the designation of the network 
resources; (3) to the extent the designations involve 
grandfathered transmission service, what are those 
rights and how are they to be allocated among the 
three network customers; (4) if the designations in-
volve grandfathered transmission service, do those 
rights vary based on the duration of time for which 
the resource is designated (e.g., long-term, short-
term); (5) how does the allocation for transmission 
purposes impact the contemplated sales of energy 
and/or capacity that appear to accompany the pre-4-
1-1 set of resources; and (6) what are the commercial 
terms that are expected to be in place for sales of 
energy and/or capacity that will be made by the six 
Operating Companies to accompany the pre-4-1-1 set 
of resources (including whether the sales will be at 
cost-based rates or market-based rates). 
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31. Lastly, Union Power states that while the can-
cellation filing provides for the designation of net-
work resources based on the pre-4-1-1 set of resources 
and discusses longer term planning, Entergy does not 
address whether contracts will be executed for sales 
among the six Operating Companies based on the 
pre-4-1-1 set of resources. Union Power argues that if 
not, Entergy should have so stated, and if so, then it 
should have provided the details of the transactions. 

32. The Arkansas Commission urges that the Com-
mission accept the Notices of Cancellation of Entergy 
Arkansas and Entergy Mississippi pursuant to the 
terms of the System Agreement. The Arkansas Com-
mission asserts that section 1.01 of the System Agree-
ment has remained in effect unchanged for the last 
twenty-seven years, and that, until the Louisiana 
Commission filed its complaint, no party has ever 
argued that it is not just and reasonable or that it is 
unduly discriminatory. The Arkansas Commission 
argues that section 1.01, which was fairly bargained, 
gives an unfettered and absolute right to any Operat-
ing Company to exit the System Agreement upon 
giving its ninety-six month notice. The Arkansas 
Commission asserts that the System Agreement gives 
sufficient time to make reasonable alternative re-
source arrangements, and that Entergy Louisiana 
and Entergy New Orleans have in fact been pursuing 
and acquiring additional base load capacity and have 
further indicated their intent to exercise purchase 
options for an ownership share of a coal-fired genera-
tion resource. 
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33. The Arkansas Commission argues that Commis-
sion precedent is generally contrary to imposition of 
an exit fee upon exercise of contractual termination 
rights without recourse.20 The Arkansas Commission 
also argues that the issuance of Opinion Nos. 480 and 
480-A indicates that transition measures or condi-
tions are unnecessary, and that significant mitiga-
tions of cost imbalances are already underway. 

34. AEEC, whose members purchase electricity from 
Entergy Arkansas, argues that the Commission should 
allow Entergy Arkansas’s exit from the System 
Agreement without conditions or further subsidiza-
tion of the Entergy System by Entergy Arkansas 
or its customers. AEEC contends that 96 month ad-
vance notice of termination provides participants 
with plenty of time to acquire additional resources 
they might need after withdrawal. AEEC asserts that 
it is concerned that, at the time of filing, Entergy 
Arkansas has not provided “any document of the sort 
necessary to implement the so-called 4-1-1 plan,” and 
therefore, AEEC reserves its right to oppose any 
claim by any party of a continuing right to any por-
tion of Entergy Arkansas’ generating capacity after 
withdrawal. 

 
 

 20 Arkansas Commission Protest at 3 (citing Kansas Power 
& Light Co, 56 FERC ¶ 61,446 (1991) and Boston Edison Co., 56 
FPC 3414 (1976); see also Kentucky Utilities Company, 23 FERC 
¶ 61,317 (1983) and Arizona Public Service Company, 18 FERC 
¶ 61,197 (1982)). 
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IV. Answers 

35. The Arkansas Commission argues that several 
of the protests, particularly those filed by the Louisi-
ana Commission and New Orleans, mischaracterize 
and incorrectly cite provisions of the System Agree-
ment regarding the ability of Entergy Arkansas and 
Entergy Mississippi to withdraw from it. 

36. The Arkansas Commission contends that the 
Louisiana Commission and New Orleans incorrectly 
believe that the System Agreement conveys to the 
other Operating Companies some level of ownership 
or entitlement in perpetuity to the Entergy Arkansas 
resources, and also completely mischaracterize the 
nature of the bandwidth remedy adopted by the 
Commission in its Opinion Nos. 480 and 480-A, in an 
attempt to create a future obligation for Entergy 
Arkansas and Entergy Mississippi to continue to par-
ticipate in the rough production cost equalization 
remedy after cancellation of the System Agreement. 

37. The Arkansas Commission contends that New 
Orleans’s assertion that Entergy’s filing is premature 
and a collateral attack on the June 2007 Order is 
a complete mischaracterization of the earlier order, 
wherein the Commission only determined that review 
at that time, nearly two years ago, was premature 
but did not, as New Orleans contends, determine that 
any filing made subsequent to the order, but earlier 
than 18 months, would be premature. The Arkansas 
Commission argues that the Commission’s advice to 
Entergy on timing must not serve as a bar to Entergy 
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filing in sufficient time to address the long-term op-
erations and planning issues that will need to be 
addressed. The Arkansas Commission asserts that 
New Orleans, having consistently raised the need to 
address these withdrawals in order to move forward 
in numerous Entergy proceedings, cannot credibly 
argue now that the filing is premature. 

38. The Arkansas Commission asserts that the only 
condition on withdrawal, specified in the unambigu-
ous contract terms of section 1.01 of the System 
Agreement, is the obligation to provide a lengthy 96 
month advance notice. The Arkansas Commission ar-
gues that although the Commission suggested that it 
would consider transition measures upon Entergy 
Arkansas’ withdrawal from the System Agreement, 
the notice period is a sufficient contractual transition 
mechanism. The Arkansas Commission contends that 
the Commission has recognized that the notice re-
quirement was designed to provide sufficient lead 
time for the remaining Operating Companies to 
establish “reasonable alternative supply arrange-
ments” for the period following another Operating 
Company’s withdrawal, and contends that Entergy 
explained in response to the Louisiana Commission’s 
complaint (the subject of the June 2007 Order) that 
the 96 month notice period was established based on 
the planning horizon for a new coal-fired power plant. 
The Arkansas Commission reiterates Entergy’s ar-
gument that the notice and termination provision 
necessarily assumes that the remaining Operating 
Companies will not have any entitlement to the 
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departing Operating Company’s generation resources, 
and provides time for the remaining companies to 
make resource adjustments, which is appropriate 
given the rights of parties under the FPA to establish 
their relationship by contract, including contract 
termination rights.21 

39. The Arkansas Commission asserts that the 
order in Duquesne Light Company, cited by New 
Orleans as support for extra-contractual conditions 
on withdrawal, is readily distinguishable from the 
current matter, because Duquesne’s duties upon with-
drawal from PJM were governed by contract provi-
sions addressing withdrawal. 

40. The Arkansas Commission asserts that section 
3.05 of the System Agreement plainly states that each 
Operating Company is responsible for having base 
load generation to serve its customers, and that 
furthermore, the section 3.05 provisions regarding 
the sale of excess capacity simply do not apply to 
Entergy Arkansas’ and Entergy Mississippi’s with-
drawals because both Operating Companies are pro-
jected to face capacity deficits after withdrawal. 

41. The Arkansas Commission also asserts that the 
Louisiana Commission mischaracterizes the Commis-
sion’s prior ruling in Opinion No. 485, and argues 

 
 21 Arkansas Commission Answer at 12 (citing Morgan Stanley 
Capital Group Inc. v. Public Utility Dist. No. 1 of Snohomish 
County, 128 S. Ct. 2733, 2738-39 (2008), Edison Sault Elec. Co., 
85 FERC ¶ 61,249, at 62,033 (1998)). 
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that the actual issue before the Commission there 
was the treatment of short-term sales under section 
3.05, and that the court ultimately ruled that the 
Commission had made no final ruling regarding 
section 3.05. The Arkansas Commission argues that 
the Louisiana Commission’s attempts to bootstrap the 
right of first refusal in section 3.05 of the System 
Agreement into a full joint ownership right of En-
tergy Arkansas-owned generation should be rejected 
outright. The Arkansas Commission asserts that the 
right of first refusal is not a blanket entitlement right 
to the operating capacity owned by each Operating 
Company, but is a limited right of a non-owner Oper-
ating Company to purchase generating capacity 
which may be excess to the Operating Company 
owner’s own requirements and needs, as the text of 
section 3.05 clearly establishes.22 Furthermore, the 
Arkansas Commission notes that the right of first 
refusal applies to an entirely elective purchase and 
sale of unit power under Service Schedule MSS-4, not 
to all of the excess generating capacity of an owning 
Operating Company. 

42. The Arkansas Commission asserts that section 
4.01 of the System Agreement expressly provides that 
each Operating Company is obligated to supply its 
own generation resources to meet its own needs, and 
that the notion of a so-called “joint right” of each 

 
 22 Id. (citing Mississippi Industries v. FERC, 808 F.2d 1525, 
1566 (D.C. Cir. 1987)). 
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Operating Company to the operating capacity of 
another Operating Company is contrary to prior 
Commission rulings in Opinion Nos. 234, 234-A, 292 
and 292-A,23 and has never been acknowledged. 

43. The Arkansas Commission argues that Entergy 
Arkansas’ withdrawal will not unfairly shift profits to 
the parent holding company, because the Entergy 
System is a “zero sum game,” i.e., the Operating Com-
panies’ System Agreement payments and receipts 
shift costs among those Operating Companies, with 
no effect on shareholders’ revenues. The Arkansas 
Commission further argues that New Orleans is 
wrong in contending that by exiting the System 
Agreement, Entergy Arkansas will sell its excess 
energy at market-based rates, thereby increasing its 
profits, because sales of excess energy and capacity by 
Entergy Arkansas do not inure to the benefit of 
shareholders, and New Orleans makes unsupported 
assertions over Entergy Arkansas’ profitability. The 
Arkansas Commission urges the Commission not to 
give merit to New Orleans’ distracting suggestion to 

 
 23 Id. at 21 (citing Middle South Energy, Inc and Middle 
South Services, Inc., Opinion No. 234, 31 FERC ¶ 61,305, reh’g 
denied, Opinion No. 234-A, 32 FERC ¶ 61,425 (1985), aff ’d, 
Mississippi Industries v. FERC, 808 F.2d 1525 (D.C. Cir. 1987), 
vacated and rev’d in part and remanded, 822 F.2d 1104 (D.C. 
Cir. 1987 (per curium), cert.denied, 484 U.S. 985 (1987), order on 
remand, System Energy Resources, Inc., Opinion No. 292, 41 
FERC ¶ 61,238 (1987), reh’g denied, Opinion No. 292-A, 42 
FERC ¶ 61,091 (1988), aff ’d sub nom. City of New Orleans v. 
FERC, 875 F.2d 903 (D.C. Cir. 1989), cert. denied, 494 U.S. 1078 
(1990)). 



68a 

look into the motives behind, and profitability of, an 
Operating Company that exercises its contractual 
right to exit the System Agreement. 

44. The Arkansas Commission asserts that, in its 
June 2007 Order, the Commission merely suggested 
that some transitional measures may be appropriate, 
but also found no basis to support the Louisiana 
Commission’s request for what in effect would be 
involuntary continuation of the existing integrated 
system arrangements, or the virtual equivalent, in 
perpetuity. The Arkansas Commission argues that 
the imposition of such conditions on Entergy Arkan-
sas would be unjust, unreasonable, and unduly 
discriminatory. The Arkansas Commission contends 
that Entergy Arkansas and its ratepayers have 
provided more than their proportionate share of base 
load capacity and have paid the high front-end costs 
for generation resources, while Entergy Louisiana, 
Entergy Gulf States Louisiana, Entergy Texas, and 
Entergy New Orleans have enjoyed the full benefits 
of that generation by purchasing it from the Entergy 
pool at fuel cost only. 

45. The Arkansas Commission asserts that New 
Orleans’ estoppel argument is without merit, because 
there has been no actual detrimental reliance by the 
party claiming estoppel, only mere speculation as to 
what New Orleans “might” have done to diversify 
Entergy New Orleans’ generation portfolio. The Ar-
kansas Commission contends that ongoing litigation 
should have in fact given New Orleans grounds to sus-
pect that an Operating Company might unilaterally 
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exit the System Agreement while continuing to own 
its generating facilities. 

46. In arguing that Entergy Arkansas and Entergy 
Mississippi should be allowed to exit the System 
Agreement without continuing obligations, the Ar-
kansas Commission asserts that Entergy Gulf States 
Louisiana and Entergy Texas did not participate in 
the historical planning and construction of the En-
tergy System, because the last base load units con-
structed on the Entergy System, Grand Gulf and 
Waterford 3, were completed in 1985 and Entergy 
Gulf States Louisiana and Entergy Texas did not 
merge with Entergy until 1994. The Arkansas Com-
mission asks that if the Commission does determine 
that some transitional measures are necessary upon 
Entergy Arkansas’s exit, Entergy Gulf States Louisi-
ana and Entergy Texas not be entitled to any of those 
benefits. 

47. The Arkansas Commission urges the Commis-
sion to clarify that the burden of proof under section 
206 of the FPA is on parties that seek to impose 
withdrawal conditions beyond the terms of the con-
tract, and contends that the Commission historically 
will not lightly set aside contracts. The Arkansas 
Commission argues that if the Commission estab-
lishes hearing procedures, it should limit the scope of 
such inquiry to whether or not transition or other 
conditions are necessary in order to ensure just and 
reasonable rates for the Operating Companies, post-
withdrawal. The Arkansas Commission asserts that 
the Commission should find that Entergy Arkansas 
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and Entergy Mississippi have complied with their 
contractual obligations in exercising their right to 
withdraw from the System Agreement, so that issues 
regarding whether Entergy Arkansas and Entergy 
Mississippi have met such obligations are outside the 
scope of the hearing, as are arguments raised in the 
protests that are without merit or irrelevant to the 
issue of whether transition measures or other condi-
tions are necessary to ensure just and reasonable 
rates. 

48. New Orleans asserts that the Commission sim-
ply is not in a position to render a meaningful deci-
sion at this time, nor in the reasonably foreseeable 
future, due to the lack of enough information about 
Entergy’s post-withdrawal intentions, as well as un-
certainty as to the justness and reasonableness of 
conditions that will exist in five years when the 
withdrawals become effective. 

49. New Orleans argues that the Commission’s 
bandwidth remedy seeks to partially remedy an un-
just and unreasonable imbalance in the costs and 
benefits of participation in the Entergy System. New 
Orleans contends that the decision to pursue coal-
fired generation in Arkansas was made not to benefit 
Arkansas customers alone, but was done because the 
decision benefited the Entergy System as a whole. 

50. New Orleans criticizes Entergy for assuming 
that the ICT will continue to serve as the Reliability 
Coordinator for the three proposed Balancing Author-
ities, asserting that it is far from clear that the ICT 
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arrangement will even be in place when Entergy 
Arkansas and Entergy Mississippi withdraw from the 
System Agreement. New Orleans contends that po-
tentially all of the assumptions on which the Com-
mission relied to approve Entergy’s participation in 
the ICT in lieu of an RTO may no longer be true once 
Entergy Arkansas and Entergy Mississippi withdraw 
from the Entergy System, and therefore argues that 
the Commission should wait until 2012 or later to 
rule on the appropriateness and conditions of Entergy 
Arkansas’ and Entergy Mississippi’s withdrawals. 

51. Entergy argues that the positions articulated by 
the intervenors in their protests and comments were 
previously heard by the Commission in the proceed-
ing leading up to the June 2007 Order, and alleges 
that some of the intervenors seemingly prefer endless 
litigation and uncertainty. Entergy contends that 
section 1.01 of the System Agreement does not con-
tain any specific provisions providing for the Operat-
ing Companies that remain in the System Agreement 
to have any continuing rights to the generating assets 
of a departing company or the continuation of any 
payments or obligations beyond the 96 month notice 
period. 

52. Entergy argues that the information provided in 
its filing provides the Commission an adequate record 
upon which to make a decision, without suspension 
or further proceedings, but urges that if the Commis-
sion nevertheless believes that it cannot accept the 
filing, the Commission should adopt a process for 
resolving this conflict in a manner that is fair to all 
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jurisdictions by balancing the need for timely action 
with the parties’ respective due process rights. En-
tergy suggests that one option for achieving such a 
balance is for the Commission to institute a paper 
hearing schedule to resolve the major policy and legal 
issues and then, if necessary, set any remaining 
factual questions for an expedited hearing. 

53. Entergy argues that the issue of whether there 
are continuing obligations upon withdrawal from the 
System Agreement is ripe now for consideration by 
the Commission, and obtaining certainty on the is- 
sue will allow the Operating Companies to engage in 
long-term generation planning and procurement de-
cisions that reflect the Commission’s determination. 
Entergy asserts that the schedule proposed by New 
Orleans creates an impossible situation because if 
Entergy’s February 2, 2009 filing is rejected and the 
Commission sets Entergy’s re-filing in June 2012 for 
an evidentiary hearing, the parties will not have a 
final Commission decision until after Entergy Arkan-
sas’ termination date of December 18, 2013. 

54. Entergy argues that most of the issues raised by 
the protests are beyond the scope of this proceeding 
and address subjects that are unrelated to the specific 
question of whether Entergy Arkansas’ and Entergy 
Mississippi’s proposed Notices of Cancellation are just 
and reasonable. Entergy states that these inappro-
priate issues and subjects include: the satisfaction 
of NERC Reliability Standards; certification of Bal-
ancing Authorities; transmission and generation plan-
ning and dispatch; mutations of the 4-1-1 configuration 
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such as a potential 1-1-1-1-1-1 structure; and com-
pliance with future OATT requirements. Entergy 
characterizes these inquiries as premature and un-
productive, and contends that post-2013 arrange-
ments for the Operating Companies will be subject 
to Commission review and prior approval under sec-
tion 205 before they become effective. 

 
V. Discussion 

A. Procedural Matters 

55. Pursuant to Rule 214 of the Commission’s Rules 
of Practice and Procedure, 18 C.F.R. § 385.214 (2009), 
the notices of intervention and the timely, unopposed 
motions to intervene serve to make the entities that 
filed them parties to this proceeding. 

56. We will grant the late interventions of Cotton-
wood Energy Company, LP; Lafayette Utilities Sys-
tem, Mississippi Delta Energy Agency, Municipal 
Energy Agency of Mississippi, and Louisiana Energy 
and Power Authority; Texas Industrial Energy Con-
sumers; and the Public Utility Commission of Texas, 
given their interest in this proceeding, the early stage 
of the proceeding, and the absence of undue prejudice 
or delay. 

57. Rule 213(a)(2) of the Commission’s Rules of 
Practice and Procedure, 18 C.F.R. § 385.213(a)(2) 
(2009), prohibits an answer to a protest or an answer 
unless otherwise ordered by the decisional authority. 
We will accept the answers to answers and answers 
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to protests because they have assisted us in our 
decision-making process. 

 
B. Commission Determination 

58. We find that Entergy Arkansas’ and Entergy 
Mississippi’s proposed Notices of Cancellation are just 
and reasonable and we will accept them. We address 
three main issues in this order. First, whether En-
tergy Arkansas and Entergy Mississippi are permit-
ted to leave the Entergy System under the System 
Agreement; second, whether they are required to 
compensate the remaining Operating Companies be-
fore they are allowed to withdraw; and third, whether 
the withdrawing companies have any continuing 
obligations to the remaining companies under the 
System Agreement. 

59. As to the first issue, we find that the System 
Agreement allows Operating Companies to exit the 
System Agreement pursuant to section 1.01. Section 
1.01 provides that “any Company may terminate its 
participation in this Agreement by ninety six (96) 
months written notice to the other Companies here-
to.” The System Agreement contains no restrictions 
on Operating Companies’ ability to withdraw, nor 
does it place any further conditions on withdrawal 
beyond the 96 month notice requirement. Both En-
tergy Arkansas and Entergy Mississippi have given 
proper notice of withdrawal under the System Agree-
ment, and no party has argued otherwise. Thus, we 
find that Entergy Arkansas and Entergy Mississippi 
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are permitted to leave the Entergy System following 
the 96 month notice period. 

60. As to the second issue, we note that the System 
Agreement contains no provisions requiring withdraw-
ing Operating Companies to pay a fee or otherwise 
compensate other remaining Operating Companies 
prior to withdrawing from the System Agreement. We 
contrast the terms in the System Agreement with the 
exit provisions in other operating agreements, such 
as those governing RTO membership, which explicitly 
condition withdrawal upon the meeting of certain 
requirements, including exit fees.24 The drafters of the 
Entergy System Agreement chose to condition with-
drawal only upon 96 months notice; had they wished 
to provide for additional exit requirements, they could 
have done so. Additionally, any interested party could 
have filed under sections 205 or 206 to amend the 
System Agreement exit provisions at any time. In-
deed, the 96 month notice provision has been in place 
since 1982 and no party has before now raised a 
concern with that aspect of the System Agreement. 

 
 24 See, e.g., Duquesne Light Company, 122 FERC ¶ 61,039 
at P 31 (discussing the provisions in PJM’s Transmission Owner 
Agreement requiring certain obligations prior to, and after, any 
withdrawal from PJM, including continued liability for any ob-
ligations incurred under the Agreement); Louisville Gas and 
Electric Co., 114 FERC ¶ 61,282, at P 52-60, order on reh’g, 116 
FERC ¶ 61,020 (2006) (explaining the exit fee required for par-
ties withdrawing from the Midwest Independent Transmission 
System Operator, Inc. (Midwest ISO) as discussed in the Mid-
west ISO’s tariff ). 
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61. As such, we will not impose an exit fee or other 
payment upon the withdrawing companies. To the ex-
tent the remaining Operating Companies are con-
cerned with their own mix of capacity, we note that 
the 96 month notice period should provide all of the 
Operating Companies time to adjust their long-term 
plans and to acquire any needed capacity. The Louisi-
ana Commission’s argument that it will be more 
expensive to acquire new base load capacity once 
Entergy Arkansas leaves the system, and that the 96 
month exit provision is thus not just and reasonable, 
is not persuasive. The parties to the System Agree-
ment were aware of the possibility of withdrawal at 
the time they signed the agreement, and should have 
planned accordingly. As we note above, parties could 
have sought to amend the exit provisions at any time 
to lengthen the notice provision or add additional 
requirements. No such filings were made. 

62. Finally, we find that the System Agreement re-
quires no continuing obligation on the part of the 
withdrawing Operating Companies. The Louisiana 
Commission cites to several provisions of the System 
Agreement, including sections 3.02 and 3.05, to sup-
port its argument that system capacity remains 
available to all Operating Companies beyond the can-
cellation dates. We disagree. The System Agreement 
provisions apply only when an Operating Company is 
a party to the System Agreement. The provisions that 
the Louisiana Commission cite to, individually and 
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collectively, fail to convey any rights to the generation 
capacity of withdrawing Operating Companies.25 Sim-
ilarly, the Louisiana Commission’s assertion that the 
withdrawing Operating Companies should continue 
to bear the cost responsibility assigned to them by 
Opinion Nos. 480 and 480-A is without merit. The 
rough production cost equalization remedy only ap-
plies when an Operating Company is part of the 
System Agreement. Once Entergy Arkansas and En-
tergy Mississippi exit the System Agreement, any 
obligations that they have with respect to Opinion 
Nos. 480 and 480-A would end. 

63. However, we note that Entergy has an obligation 
to ensure that any future operating arrangement is 
just and reasonable.26 With our acceptance of these 
Notices of Cancellation regarding the System Agree-
ment, we expect Entergy and all interested parties to 
move forward and develop the details of all needed 
successor arrangements. We encourage Entergy to 
make its section 205 filing for the post-2013 ar-
rangements as soon as possible in order for the Com-
mission to review the replacement arrangement prior 
to the withdrawals. 

 
 25 Sections 3.05 and 4.01 of the System Agreement provide 
support for the proposition that each Operating Company should 
have enough generating capacity to serve its own customers, 
contrary to the Louisiana Commission’s assertions. 
 26 See 16 U.S.C. § 824d (2006). 
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64. Protestors raise several additional arguments in 
opposition to the Notices of Cancellation, which we 
find are without merit. New Orleans’ assertion that 
the cancellation filing is an attempt by Entergy Ar-
kansas, Entergy and the Arkansas Commission to 
evade the remedies ordered in the Commission’s 
bandwidth decisions is irrelevant to whether Entergy 
Arkansas and Entergy Mississippi should be allowed 
to withdraw. We note that Entergy Arkansas and 
Entergy Mississippi will be obligated to abide by 
the bandwidth remedy until the effective date of 
their withdrawal from the System Agreement. New 
Orleans opines that had it known that Entergy 
Arkansas might suddenly remove all of its coal-fired 
units from the Entergy System without compensa-
tion, it may have required a more diversified portfolio 
of generation in New Orleans to protect its rate-
payers. Again, this is irrelevant to whether Entergy 
Arkansas and Entergy Mississippi should be allowed 
to withdraw. In any event, New Orleans has been 
aware that it was a future possibility that an Oper-
ating Company might withdraw from the System 
Agreement and it could have made plans accordingly. 

65. New Orleans’ argument that Commission ap-
proval of a cost-free exit would somehow encourage 
the evasion of the Commission-ordered remedies in 
Opinion Nos. 480 and 480 [sic] as well as allow alleged 
corporate manipulation27 within holding companies,  

 
 27 The Louisiana Commission asserts that Entergy Arkan-
sas’ withdrawal could shift costs to captured rate payers while 

(Continued on following page) 
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is not only speculative, but also irrelevant to the issue 
before us – does the System Agreement allow Entergy 
Arkansas and Entergy Mississippi to withdraw.28 

66. Arguments that Entergy should be required to 
demonstrate that each of the remaining Operating 
Companies would have the capability to independ-
ently function as a Balancing Authority, including 
meeting NERC Reliability Standards are irrelevant 
and premature. In this docket, Entergy is not re-
questing the Commission to issue any ruling on the 
4-1-1 structure or on how the Operating Companies 
will satisfy the NERC requirements post December 
2013. Any future arrangements will have to comply 
with NERC Reliability Standards, but the current 
proceeding need not, and does not, address that issue. 
Also, New Orleans’ assertion that Entergy’s filing is 
inadequate, in part, because it fails to address the 
likelihood that withdrawal by Entergy Arkansas and 
Entergy Mississippi will prompt one or more of the 
remaining Operating Companies to withdraw is 

 
shifting profits to the parent holding company. (Louisiana Com-
mission Protest at 45). 
 28 New Orleans’ reliance on Duquesne Light Company, 122 
FERC ¶ 61,039 (2008), to support its argument for continuing 
obligations is also unpersuasive. In Duquesne Light Company, 
unlike in this case, Duquesne failed to provide a timely withdrawal 
notice and the Commission granted a conditional withdrawal from 
PJM by Duquesne. Also, Duquesne’s responsibilities after termi-
nation were outlined in the contract. Thus, the two cases are 
different. Here, Entergy Arkansas and Entergy Mississippi filed 
timely notices of cancellation that will not be effective until the 
full 96 month notice period has elapsed. 
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speculative and irrelevant to whether Entergy Ar-
kansas and Entergy Mississippi can withdraw from 
the System Agreement. 

67. We reject Union Power’s and New Orleans’ ar-
guments that there is too much uncertainty regarding 
the terminations and therefore this issue is ripe for 
consideration only 18 months before the termination. 
While the June 2007 Order advised Entergy to make 
a section 205 filing no earlier than 18 months prior to 
the withdrawal date, providing certainty to the par-
ties with respect to the obligations of Entergy Arkan-
sas and Entergy Mississippi and the other Operating 
Companies upon withdrawal now will allow them 
time to engage in meaningful negotiations going for-
ward. Waiting until 18 months before the with-
drawals would serve no useful purpose. Further, as 
stated above, Entergy will have to file under section 
205 of the FPA to reflect the arrangements to be in 
place after the withdrawal of Entergy Arkansas and 
Entergy Mississippi from the System Agreement. 
While we determine that Entergy Arkansas and En-
tergy Mississippi are permitted to leave the Entergy 
System under the System Agreement without re-
maining obligations, any interested party will be able 
to comment on the successor arrangements at the 
time they are filed with the Commission. 
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The Commission orders: 

 The Notices of Cancellation of Entergy Arkansas 
and Entergy Mississippi are hereby accepted for 
filing, as discussed in the body of this order. 

By the Commission. 

(SEAL) 

Nathaniel J. Davis, Sr. 
Deputy Secretary 
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UNITED STATES OF AMERICA 

FEDERAL ENERGY REGULATORY COMMISSION 

Before Commissioners: 

Joseph T. Kelliher, Chairman; 
Suedeen G. Kelly, Marc Spitzer 
Philip D. Moeller, and Jon Wellinghoff. 

 
Louisiana Public Service Commission 
    v. 
Entergy Corporation, 
Entergy Services, Inc. 
Entergy Louisiana, L.L.C., 
Entergy Arkansas, Inc., 
Entergy Mississippi, Inc., 
Entergy New Orleans, Inc. and 
Entergy Gulf States, Inc. 

Docket No.
EL07-25-000

 
ORDER DENYING COMPLAINT 

(Issued June 1, 2007) 

1. On December 18, 2006, pursuant to sections 205 
and 206 of the Federal Power Act (FPA),1 the Louisi-
ana Public Service Commission (Louisiana Commis-
sion) filed a complaint against Entergy Corporation, 
Entergy Services, Inc., Entergy Louisiana, L.L.C., 
Entergy Arkansas, Inc, (Entergy Arkansas), Entergy 
Mississippi, Inc., Entergy New Orleans, Inc. and 
Entergy Gulf States, Inc. (collectively, Entergy). The 
Louisiana Commission’s complaint seeks a remedy for 

 
 1 16 U.S.C. §§ 824d and 824e (2000). 
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the attempted withdrawal from the Entergy System 
Agreement (System Agreement) of Entergy Arkansas. 
In this order, we deny the complaint, as discussed 
below. 

 
I. Background 

2. The System Agreement is a Commission-approved 
rate schedule that allocates costs among the Entergy 
Operating Companies in several jurisdictions. In Opin-
ion Nos. 480 and 480-A, the Commission approved a 
numerical bandwidth to maintain the rough equaliza-
tion of production costs among the Entergy Operating 
Companies. This bandwidth remedy is designed to 
assure that each Entergy Operating Company’s cus-
tomers pay no more than +\- 11 percent of Entergy’s 
system average production cost on an annual basis. 
Opinion Nos. 480 and 480-A required annual filings 
beginning in June 2007.2 On December 19, 2005, the 
same day the Commission issued Opinion No. 480-A, 
Entergy Arkansas notified the four other Entergy 
Operating Companies that it would terminate its 
participation in the current System Agreement in 
ninety-six months or such earlier date as authorized 
by the Commission.3 

 
 2 Louisiana Public Service Commission v. Entergy Services, 
Inc., et al., Opinion No. 480, 111 FERC ¶ 61,311, order on reh’g, 
Opinion No. 480-A, 113 FERC ¶ 61,282 (2005), order on compli-
ance filing, 117 FERC ¶ 61,203 (2006). 
 3 Section 1.01 of the System Agreement provides that “any 
Company may terminate its participation in this Agreement by 

(Continued on following page) 
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II. Notice of Filing and Responsive Pleadings 

3. Notice of the Louisiana Commission’s complaint 
was published in the Federal Register,4 with com-
ments, interventions and protests due on or before 
December 29, 2006. The Commission granted a 
motion to extend the due date for interventions and 
protests to January 31, 2007. 

4. Notices of intervention were filed by: the Arkansas 
Public Service Commission (Arkansas Commission); 
the Mississippi Public Service Commission; and the 
Council of the City of New Orleans, Louisiana (New 
Orleans City Council). Timely motions to intervene, 
raising no substantive issues, were filed by: Union 
Power Partners, L.P. (Union Power); Louisiana Ener-
gy Users Group; Occidental Chemical Corporation; 
Arkansas Electric Cooperative Corporation (Arkansas 
Electric Cooperative); and Mississippi Delta Energy 
Agency, Clarksdale Public Utilities Commission, and 
the Public Service Commission of Yazoo City (collec-
tively the “MDEA Cities”). 

5. On January 31, 2007, Entergy filed an answer; 
the Arkansas Commission filed an answer and protest; 
the New Orleans City Council filed comments; Arkan-
sas Electric Energy Consumers, Inc. (AEEC) filed a 
motion to intervene and protest; and the Louisiana 
Energy and Power Authority, the Lafayette Utilities 

 
ninety-six months written notice to the other Companies hereto.” 
See Complaint, Exh. B (the Entergy System Agreement). 
 4 71 Fed. Reg. 78,421 (2006). 
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System, and the Municipal Energy Agency of Missis-
sippi (L-M Municipals) filed a motion to intervene 
and motion for technical conference. 

6. On February 2, 2007, Cleco Power LLC (Cleco) 
filed a motion to intervene out of time, raising no 
substantive issues. On February 5, 2007, East Texas 
Cooperative, Inc., Sam Rayburn G&T Electric Coop-
erative, Inc., and Tex-La Electric Cooperative of Texas 
(East Texas Cooperatives) filed a motion to intervene 
out of time, raising no substantive issues. 

7. On February 15, 2007, the Louisiana Commission 
filed an answer to Entergy’s answer, the Arkansas 
Commission’s answer and protest, and AEEC’s protest. 
On February 15, 2007, Entergy filed an answer to  
L-M Municipals’ motion for technical conference and the 
New Orleans City Council’s comments. On February 
15, 2007, the Arkansas Commission filed an answer 
to L-M Municipals’ motion for technical conference. 
The Arkansas Commission also opposes the motions 
to intervene of Union Power, L-M Municipals, MDEA 
Cities and Arkansas Electric Cooperative. 

8. On February 20, 2007, the Arkansas Commission 
filed an answer to Cleco’s and East Texas Cooperatives’ 
motions to intervene out of time. On March 1, 2007, 
East Texas Cooperatives filed a response to the Arkan-
sas Commission’s February 20 answer. 

9. On March 2, 2007, Entergy and AEEC filed 
answers to the Louisiana Commission’s February 15 
answer, and the New Orleans City Council filed an 
answer to Entergy’s February 15 answer. 
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III. The Louisiana Commission’s Complaint 

10. The Louisiana Commission states that Entergy 
Arkansas may not terminate its participation in the 
System Agreement without ensuring the continued 
rough equalization of production costs considering all 
Entergy System resources, including those owned by 
Entergy Arkansas. Further, it requests that the reme-
dy preserve the benefits of the System Agreement to 
the remaining Entergy Operating Companies while 
allocating to Entergy Arkansas its just and reasonable 
share of the existing costs and liabilities. The Louisi-
ana Commission states that the Commission should 
immediately institute a proceeding to determine 
whether, and on what terms, Entergy Arkansas may 
withdraw. 

11. The Louisiana Commission contends that the 
exit of Entergy Arkansas from the System Agreement 
will cause a disruption of the rough equalization of 
costs achieved on the Entergy System under the 
System Agreement, and will violate sections 205 and 
206 of the FPA. It argues that, while the System 
Agreement allows withdrawal with 96 months’ written 
notice, “the provision must be just and reasonable as 
applied, in accordance with the [FPA].”5 It argues that 
any increase in System Agreement or other charges 
or costs, or capacity and production costs to the re-
maining Entergy Operating Companies as a result of 
the withdrawal will violate sections 205 and 206 of 
the FPA. 

 
 5 Complaint at 4. 
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12. The Louisiana Commission further contends 
that while a proper 96 months’ notice was given, the 
provision allowing a company to terminate its partic-
ipation in the System Agreement is not enforceable if 
it is unjust, unreasonable, and unduly discriminatory. 
The Louisiana Commission states that because the 
facilities of the System were planned and constructed 
for all the System’s customers, removing Entergy 
Arkansas’ facilities after 96 months is in fact unjust, 
unreasonable, and unduly discriminatory. It adds that 
the failure of Entergy Arkansas to share access to 
low-cost generating capacity and associated energy 
pursuant to the System Agreement would be unjust, 
unreasonable, and unduly discriminatory. 

13. The Louisiana Commission requests that the 
Commission: (1) set this complaint for hearing and 
investigation; (2) investigate the impact that Entergy 
Arkansas’ notice of termination will have on the 
rates, charges, and billings under the various Service 
Schedules, and adopt remedies that are just and 
reasonable; and (3) determine that Entergy Arkansas 
cannot escape its obligation to make payments to the 
other Entergy Operating Companies pursuant to the 
remedy adopted in Opinion Nos. 480 and 480-A. Al-
ternatively, the Louisiana Commission requests that 
the Commission require Entergy Arkansas to provide 
generating capacity or wholesale power contracts to 
Entergy Louisiana, L.L.C. (Entergy Louisiana) and 
Entergy Gulf States, Inc. (Entergy Gulf States) 
sufficient to satisfy the rough production cost equali-
zation requirement and the reliability and energy 
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requirements of these companies at costs no higher 
than would have been incurred if Entergy Arkansas 
had not terminated its participation. As another alter-
native, the Louisiana Commission requests that the 
Commission order that a hold harmless protection be 
put in place to prevent any harm to Entergy Louisi-
ana and Entergy Gulf States as a result of the impact 
of Entergy Arkansas’ termination of participation in 
the System Agreement. In addition to the remedies 
requested above, the Louisiana Commission requests 
that the Commission recognize that Entergy controls 
the actions of Entergy Arkansas and is responsible 
and liable for any damages caused and remedies 
required due to Entergy Arkansas’ termination. The 
Louisiana Commission also requests that the Com-
mission provide any other relief required under the 
FPA so that the rates paid by the customers of Enter-
gy Louisiana and Entergy Gulf States will remain 
just and reasonable and non-discriminatory into the 
future. 

 
IV. Entergy’s Answer 

14. Entergy responds that the termination provision 
in the System Agreement has been in place since it 
was first approved by the Commission and that the 
Commission approved the System Agreement as just 
and reasonable in Opinion No. 234.6 Further, Entergy 

 
 6 Middle South Energy, Inc., Opinion No. 234, 31 FERC 
¶ 61,305, reh’g denied, Opinion No. 234-A, 32 FERC ¶ 61,425 
(1985), aff ’d, Mississippi Industries v. FERC, 808 F.2d 1525 

(Continued on following page) 
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states that the purpose of the 96-month notice provi-
sion was to allow a new coal generator to be devel-
oped in the event that additional resources would be 
needed by the remaining Operating Companies to 
serve load. 

15. Entergy asserts that the Louisiana Commission 
did not challenge the termination provision at the 
time it was approved by the Commission. It asserts 
that the Louisiana Commission has consistently 
acknowledged the clear meaning of the termination 
provision and even argued that the 96-month notice 
limited the rights of an Operating Company to the 
resources to its sister Companies to eight years. 
Entergy points out that now that the Louisiana 
Commission is faced with a contractually permitted 
notice of termination, the Louisiana Commission is 
reversing its course and adopting an opposite view 
that the resources of the exiting Operating Company 
should be provided to the remaining members in 
perpetuity. 

16. Further, Entergy asserts that withdrawal from 
the System Agreement is subject to a single clear and 
unambiguous condition that an Operating Company 

 
(D.C. Cir. 1987), vacated and rev’d in part and remanded, 822 
F.2d 1104 (D.C. Cir. 1987) (per curium [sic]), cert. denied, 484 
U.S. 985 (1987), order on remand, System Energy Resources, 
Inc., Opinion No. 292, 41 FERC ¶ 61,238 (1987) (System Energy 
Resources), reh’g denied, Opinion 292-A, 42 FERC ¶ 61,091 
(1988), aff ’d sub nom. City of New Orleans v. FERC, 875 F. 2d 
903 (D.C. Cir. 1989), cert. denied, 494 U.S. 1078 (1990). 
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provide 96 months notice for unilateral withdrawal. 
Entergy contends that this language is clear and 
unambiguous, which should be given full effect.7 It 
explains that a contract is not considered ambiguous 
merely because the parties disagree on its interpreta-
tion.8 Entergy uses recently authorized withdrawals 
to support its argument, such as Louisville Gas and 
Electric Company’s withdrawal from the Midwest 
Independent System Operator,9 and asserts that the 
Commission has precedent for upholding the condi-
tions under specific agreements. 

17. Entergy also claims that if the Commission were 
to accept the Louisiana Commission’s request to alter 
the System Agreement, it would violate the Commis-
sion’s policy regarding the sanctity of contracts.10 It 
states that the System Agreement is a voluntary pool-
ing agreement.11 Entergy contends that parties would 
likely not enter into resource sharing agreements if 
their exit from such agreements could be subject to 
unspecified, future-imposed conditions and if the 

 
 7 Public Service Co. of N.H. v. New Hampshire Electric 
Coop., Inc., 85 FERC ¶ 63,001, at 65,012 (1998) (citing Thiem v. 
Thomas, 406 A.2d 115, 118 (N.H. 1979)). 
 8 See, e.g., Pacific Gas & Electric Co. v. FERC, 746 F.2d 
1383, 1384, 1387 (9th Cir. 1984). 
 9 Louisville Gas & Electric Co., 114 FERC ¶ 61,282 (2006), 
reh’g pending. 
 10 Citing PacifiCorp v. Reliant Energy Services, Inc., 99 
FERC ¶ 61,381, at P 25 (2002). 
 11 Entergy’s January 31 Answer at 13, citing, e.g., Opinion 
No. 234-A at 61,950. 
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obligations of sharing continued in perpetuity. More-
over, Entergy declares that parties are not bound 
in perpetuity under Commission-jurisdictional agree-
ments, especially under voluntary sharing agreements. 
Entergy also argues that the Louisiana Commission 
has offered no evidence that the Operating Com-
panies intended to or would have entered into the 
System Agreement under the terms now suggested by 
the Louisiana Commission. 

18. Entergy argues that the Louisiana Commission 
failed to meet its section 206 burden to show that the 
termination provision is no longer just and reasona-
ble and that its proposed alternative is just and 
reasonable. Specifically, Entergy argues that the 
Louisiana Commission incorrectly asserts that the 
termination provision must be deemed to be just and 
reasonable as applied, in accordance with the FPA. 
Furthermore, Entergy states that the Louisiana Com-
mission failed to provide relevant precedent on the 
matter and that the Louisiana Commission must 
show how the termination provision is unjust and 
unreasonable, specifically after the System Agree-
ment as a whole was accepted by the Commission as 
being just and reasonable. 

19. Entergy argues that the Louisiana Commission 
is relying on cost sharing arrangements under the 
System Agreement, and it disputes the Louisiana 
Commission’s assertion that the cost responsibility 
for the System’s generation was equalized among the 
Operating Companies through the System Agreement. 
It counters that the “intent of the System Agreements 
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has not been to specifically equalize costs, but rather 
to equalize any imbalance of costs associated with the 
facilities used for the mutual benefit of all of the 
companies.”12 

20. Entergy also argues that the Commission has 
made it clear that perpetual entitlement to resources 
is not assured.13 It also notes that the Commission 
has described “current contractual commitments” as 
“expir[ing]” once the contract reaches the end of its 
initial term and a party “has given the contractually 
required notice to terminate the contract.”14 

21. Further, Entergy disputes the Louisiana Com-
mission’s assertion that the remaining Operating 
Companies and ratepayers have an entitlement to 
Entergy Arkansas’ generation facilities. Entergy states 
that “[i]t is well-settled that customers pay only for 
service; they do not obtain, by their payments, an 
entitlement in a utility’s assets.”15 

 
 12 Entergy’s January 31 Answer at 18, quoting Opinion 234-
A, 32 FERC ¶ 61,425 at 61,959. Entergy also cites Mississippi 
Industries v. FERC, 808 F.2d at 1566 (holding that the Entergy 
“System agreements have sought simply to equalize the System’s 
excess energy and capacity among the companies”) (emphasis in 
original). 
 13 Citing Entergy Services, Inc. and Gulf States Utilities Co., 
Opinion No. 385, 65 FERC ¶ 61,332, at 62,506 (1993). 
 14 Citing Transcontinental Gas Pipe Line Corp., 115 FERC 
¶ 61,268, at P 11 (2006). 
 15 Entergy’s January 31 Answer at 21, citing Southern Co. 
Services., Inc., 69 FERC ¶ 61,437, at 62,560 (1994) (citing Board 

(Continued on following page) 
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22. Entergy states that the Louisiana Commission’s 
proposed departure conditions would render the eight-
year notice period meaningless. It contends that 
as a matter of policy and of contract interpretation, 
any reading or application of a section that renders 
the eight-year notice period meaningless should be 
rejected. 

 
V. Other Pleadings 

A. January 31 Pleadings 

23. The Arkansas Commission argues that section 
1.01 of the System Agreement: 

specifically addresses the term of the agree-
ment and makes no provision for a redistri-
bution of assets of the Operating Companies, 
no provision for hold harmless responsibili-
ties among the Operating Companies, and no 
provision for continued entanglement with 
the System when an Operating Company 
chooses to terminate its participation. The 
provision is clear and unambiguous and 
requires no reference to any other section of 
the System Agreement to obtain an under-
standing of its meaning. It is a clear and pre-
cise statement of the rights of the respective 

 
of Pub. Util. Comm’rs v. New York Tel. Co., 271 U.S. 23, 32 
(1926)). 
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parties, and the Commission should enforce 
it.[16] 

24. The Arkansas Commission contends that the 
complaint has not shown that the System Agreement 
is unjust, unreasonable and unduly discriminatory. 
Further, it argues that the complaint offers no statu-
tory or case law support for its claim that the termi-
nation provision, which was found to be just and 
reasonable when the Commission accepted it for 
filing, may be found unjust and unreasonable when 
an Operating Company actually seeks to exercise the 
provision, even though it is exercised in exact com-
pliance with the terms of the contract. The Arkansas 
Commission and AEEC argue that an Operating 
Company has a clear right under the System Agree-
ment to unilaterally withdraw upon eight years’ 
notice. 

25. According to the Arkansas Commission and 
AEEC, the complaint seeks to require that Entergy 
Arkansas guarantee that the other Operating Com-
panies continue to receive the benefits of Entergy 
Arkansas’ coal generating capacity indefinitely. They 
argue that the other Entergy Operating Companies 
do not have a right to any particular share of Entergy 
Arkansas’ low cost coal capacity. They cite Opinion 
No. 385 in the Entergy/Gulf States merger case,17 

 
 16 Arkansas Commission’s January 31 Answer and Protest 
at 3. 
 17 See supra note 13. 
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cited by Entergy, as holding just the opposite. The 
Arkansas Commission also states that in Opinion No. 
234-A (concerning the System Agreement and the 
allocation of Grand Gulf costs) the Commission rec-
ognized that each Operating Company has first claim 
to the benefits of the facilities it has constructed. 

26. Regarding the Louisiana Commission’s concern 
that, if Entergy Arkansas is allowed to withdraw, the 
other Operating Companies may be forced to provide 
new additional capacity to serve their remaining load, 
resulting in added costs to the remaining Operating 
Companies, the Arkansas Commission responds that 
it is not unjust and unreasonable that an Operating 
Company may be required to construct or acquire 
capacity to serve its load. Rather, it contends that 
such a result is explicitly contemplated under the 
System Agreement. It cites section 3.05 of the System 
Agreement which provides: 

It is the long term goal of the Companies that 
each Company have its proportionate share of 
Base Generating Units available to serve its 
customers either by ownership or purchase. 
Any Company which has generating capacity 
above its requirements, which desires to sell 
all or any portion of such excess generating 
capacity and associated energy, shall offer 
the right of first refusal for this capacity and 
associated energy to the other Companies 
under Service Schedule MSS-4 Unit Power 
Purchases. (Emphasis added by the Arkan-
sas Commission.) 
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In addition, it cites section 4.01 which provides that 
“[e]ach Company shall normally own, or have avail-
able to it under contract, such generating capability 
and other facilities as are necessary to supply all of 
the requirements of its own customers.” Thus, the Ar-
kansas Commission contends that the injury claimed 
by the Louisiana Commission is nothing more than 
compliance with a long-standing and unchallenged 
System Agreement requirement. 

27. The Arkansas Commission contends that in 
numerous cases concerning the System Agreement 
since it was filed in 1982, the Louisiana Commission 
has never previously complained that the exit provi-
sion was unjust and unreasonable. It further argues 
that the Louisiana Commission’s argument here is 
inconsistent with its interpretation of the System 
Agreement in prior proceedings, e.g., the retail access 
proceeding in Docket No. EL00-66,18 in which the 
Louisiana Commission acknowledged that the 96-
month notice provision was based on the planning 
horizon for a coal generator, which was about eight 
years. It also states that the Louisiana Commis- 
sion’s witness in that case testified that he did not 
object to an Operating Company exiting the System 

 
 18 The retail access proceeding in Docket No. EL00-66 
concerned a complaint by the Louisiana Commission regarding 
Entergy Arkansas’ and Entergy Gulf States-Texas’ anticipated 
withdrawal from or altered participation in the System Agree-
ment due to the then-anticipated implementation of retail access 
in Arkansas and Texas. That proceeding was settled and Arkan-
sas subsequently repealed its retail access legislation. 
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Agreement before the 96-month period had run, but 
that it should be subject to section 3.05 of the System 
Agreement until the 96 months had elapsed. AEEC 
argues that this inconsistency violates the doctrine of 
judicial estoppel.19 

28. Regarding the Louisiana Commission’s argument 
that the remaining Operating Companies may be 
deprived of the benefits of fuel diversity, economies of 
scale and efficiencies that the departing company’s 
facilities may produce, the Arkansas Commission 
responds that it is a natural effect that the drafters 
of the System Agreement must have contemplated 
in drafting the termination provisions. Moreover, it 
argues that the remaining companies will lose the 
benefits of fuel diversity only if those companies, and 
their regulators, neglect to use the 96-month period 
to improve their own fuel diversities and efficiencies. 
It states that in Docket No. EL00-66, the Louisiana 
Commission acknowledged that the 96-month notice 
provision was based on the planning horizon for a 
coal generator. 

29. The New Orleans City Council argues that, while 
the System Agreement provides the right to withdraw 
upon 96-months notice, the agreement is silent as to 
what rights and obligations pertain to the Operating 
Companies upon such withdrawal. It contends that all 
of the generating plants on the Entergy system were 
planned, constructed and operated for the benefit of 

 
 19 AEEC’s January 31 Intervention and Protest at 5. 
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the Entergy system as a whole, not that of any indi-
vidual Operating Company and that Entergy Arkan-
sas cannot depart the Entergy system and take with 
it generating plants that were built for the benefit 
of and paid for, in part, by the other Operating Com-
panies. It claims that Entergy’s withdrawal from the 
System Agreement would remove a disproportionate 
amount of low-cost generation from the Entergy 
System and necessarily raise system-average produc-
tion costs for the remaining Operating Companies 
and their ratepayers.20 It contends that the Commis-
sion has held that when a party seeks to withdraw 
from a Regional Transmission Organization (RTO), it 
will consider whether the effects on other participants 
are just and reasonable, including consideration of 
any replacement arrangements.21 

30. New Orleans City Council also suggests that 
Entergy Arkansas’ withdrawal is an attempt to avoid 
the Commission’s determination concerning rough cost 
equalization in Opinion No. 480 and that Entergy 
Arkansas’ desire to do so does not warrant a condition-
free withdrawal. It notes that Entergy has raised 
the possibility that the Operating Companies could 

 
 20 New Orleans City Council contends that Entergy Arkan-
sas has for several years been the lowest production cost com-
pany on the Entergy system due to the system’s decision to 
locate its coal-fired plants in Arkansas and subsequent increases 
in the price of natural gas. 
 21 New Orleans City Council’s Comments at 11, n.20, citing 
Louisville Gas and Electric Co., 114 FERC ¶ 61,282, at P 27-29 
(2006) (Louisville Gas and Electric). 
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mutually agree to permit Entergy Arkansas’ with-
drawal in less than the 96-month notice period. It 
asserts that any decision by the Entergy system to 
allow Entergy Arkansas’ withdrawal before 96 months 
would exacerbate the economic hardships suffered by 
New Orleans and the other Gulf regions which were 
devastated by Hurricanes Katrina and Rita. 

31. L-M Municipals describe Entergy Arkansas’ with-
drawal from the System Agreement as “a watershed 
event . . . [that] has presented this Commission with 
a unique opportunity to shape the electricity markets 
in the Gulf Coast region.”22 They support the Louisi-
ana Commission’s analysis and argue that Entergy 
Arkansas may not simply withdraw without protec-
tive measures to ensure that the legitimate expecta-
tions of historical users of the Entergy transmission 
system are protected. While the complaint focuses on 
issues of generation cost equalization, L-M Muni-
cipals argue that many transmission issues will arise 
if Entergy Arkansas withdraws without condition and 
that each of those issues raises the possibility of 
significant additional costs to consumers.23 

32. L-M Municipals argue that the Commission 
should preclude Entergy Arkansas’ withdrawal from 
the System Agreement if that also would result in 
the withdrawal of Entergy Arkansas from the Enter-
gy Open Access Transmission Tariff (OATT). In the 

 
 22 L-M Municipals’ Motion at 9. 
 23 Id. at 7-8. 
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alternative, they request that the Commission estab-
lish conditions on Entergy Arkansas’ withdrawal from 
the System Agreement that preserve the Entergy 
transmission system as a single entity; one such 
condition could be a requirement that Entergy join 
Southwest Power Pool (SPP) and place the Entergy 
Operating Companies’ transmission facilities under a 
single, seamless SPP-Entergy RTO. Alternatively, 
L-M Municipals suggest that the Commission, in ex-
change for permitting Entergy Arkansas to withdraw 
its transmission assets from the System Agreement, 
require Entergy Arkansas to turn over operational 
control of those assets to the service company (Enter-
gy Services, Inc.) and agree that Entergy Services, 
Inc. shall be Entergy Arkansas’ agent. They request 
that the Commission establish a technical conference 
to address the Entergy Arkansas’ withdrawal. 

 
B. February 15 Answers to the January 

31 Pleadings 

33. The Louisiana Commission states that it does 
not challenge the 96-month period for the notice of 
termination. But, it contends that the System Agree-
ment does not set forth the consequences and what 
occurs when a party attempts to withdraw from the 
System Agreement. It further states that the Chief 
Executive Officer (CEO) of Entergy has acknowledged 
that an Operating Company cannot simply withdraw 
from the System Agreement without consequences 
and that Entergy has acknowledged that it must 
pursue a replacement agreement that balances the 
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need to achieve economies and efficiencies for utility 
customers while eliminating disputes.24 

34. The Louisiana Commission also asserts that its 
position in the instant complaint is consistent with its 
position in past proceedings. It contends that parties 
mischaracterize its position in the retail access pro-
ceeding, Docket No. EL00-66. It asserts that in that 
proceeding, its position was that “[a]llowing the with-
drawal of companies from the System Agreement, 
without enforcing section 3.05 or complete hold harm-
less measures, would be patently unreasonable.”25 
It states that, as it did in Docket No. EL00-66, it 
seeks to retain the benefits of system membership to 
which it is entitled. It also argues that the doctrine of 
judicial estoppel is not applicable to administrative 
proceedings before the Commission.26 

35. Entergy and the Arkansas Commission oppose 
the L-M Municipals’ motion for a technical conference 
as misplaced, premature and beyond the scope of the 
complaint. According to Entergy, the Entergy OATT 
governs the issues raised by L-M Municipals, the with-
drawal of a party from the System Agreement does 
not alter the transmission rates, terms and conditions 

 
 24 Louisiana Commission’s February 15 Answer at 2, citing 
Entergy’s January 30, 2007 earnings conference call and a 
statement by Entergy’s CEO in Electric Utility Week. 
 25 Id. at 3, quoting the Louisiana Commission’s initial brief 
in Docket No. EL00-66. 
 26 Citing Kentucky Utilities Co., 62 FERC ¶ 61,097 (1993) 
(Kentucky Utilities). 
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of the OATT, and no filing has been made to alter the 
OATT to reflect Entergy Arkansas’ withdrawal. 

36. Entergy asserts that the New Orleans City Coun-
cil mischaracterizes the Louisville Gas and Electric 
order,27 and that the Commission did not state in that 
order that it would consider whether the effects of 
Louisville Gas and Electric’s withdrawal were just 
and reasonable. Rather, the Commission simply stated 
that it would consider the effect of the requesting 
party’s withdrawal on the RTO and its remaining 
members, and, in so doing, be guided by Order No. 
2000 principles. However, Entergy argues that the 
Louisville Gas and Electric holding has no application 
to withdrawal from the System Agreement, which is 
not an RTO. Rather, the Commission should be 
guided by Commission orders and federal court cases 
addressing the System Agreement. It asserts that no 
System Agreement-related Commission order or fed-
eral court case places conditions on withdrawals from 
the System Agreement under section 1.01. 

 
C. March 2 Answers to the February 15 

Answers 

37. Entergy states that the Louisiana Commission 
seeks the imposition of standards for evaluating En-
tergy Arkansas’ withdrawal that are similar to those 
standards argued for in the retail access proceeding. 

 
 27 See supra note 21. 
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But, it contends that a fundamental difference be-
tween Entergy Arkansas’ withdrawal and the retail 
access proceeding is that Entergy Arkansas is with-
drawing according to the explicit terms of the System 
Agreement and, thus, no amendment to the System 
Agreement is necessary. In contrast, in the retail 
access proceeding, Entergy was requesting approval 
of amendments that would allow Operating Com-
panies to depart without giving 96 months’ notice to 
accommodate then-impending retail access in Arkan-
sas and Texas. It also reiterates its position that the 
Louisiana Commission’s interpretation of the ter-
mination provision here is vastly different from its 
position in the retail access proceeding. 

38. Regarding statements made by Entergy’s senior 
management, Entergy argues that the Louisiana Com-
mission has taken them out of context. According to 
Entergy, Entergy’s CEO commented on the inevitable 
litigation that would result from Entergy Arkansas’ 
withdrawal, but he never addressed the legal depar-
ture rights of a company under the System Agree-
ment. Entergy further explains that the statement of 
Entergy’s CEO cited by the Louisiana Commission 
suggesting that the System Agreement would be ren-
dered inequitable and unworkable was related to the 
bandwidth remedy adopted by the administrative law 
judge in Docket No. EL01-88 (the same proceeding 
that resulted in Opinion No. 480), not Entergy Arkan-
sas’ withdrawal from the System Agreement. Entergy 
further asserts that it has never taken the position 
that it must pursue a replacement agreement for the 
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System Agreement upon Entergy Arkansas’ with-
drawal. The System Agreement is voluntary and no 
replacement is required. Citing the repeal of the 
Public Utility Holding Company Act of 1935, which 
required coordinated operations, Entergy states that 
there is no law or regulation that requires it to have 
coordinated operations, such as those provided for 
under the System Agreement. It acknowledges that it 
did state that it will continue to see if a replacement 
agreement can be attained, but it contends that there 
is no legal requirement that it do so. 

39. Entergy also states that no filing has been made 
to allocate transmission costs among the Operating 
Companies following Entergy Arkansas’ withdrawal, 
or to alter the OATT to reflect such withdrawal. Until 
such a filing is made, Entergy contends that any 
concerns regarding the allocation of transmission 
costs among the Operating Companies or the effects 
of Entergy Arkansas’ withdrawal on the OATT and 
Entergy’s transmission system are speculative and 
premature. 

40. The New Orleans City Council disputes Entergy’s 
interpretation of Louisville Gas and Electric, arguing 
that the Commission did apply the just and reasona-
ble standard to Louisville Gas and Electric’s proposal 
to withdraw from the Midwest Independent System 
Operator. It also challenges Entergy’s assertion that 
orders concerning withdrawals from an RTO are in-
applicable to Entergy Arkansas’ withdrawal. It argues 
that the System Agreement is not a simple power 
sales contract between two parties negotiating at 
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arm’s length. Rather, it is much closer to an RTO or 
power pooling arrangement than a standard power 
sales contract, and the withdrawal of an Operating 
Company from the System Agreement can be expected 
to have a large impact on the remaining Operating 
Companies, their customers and energy markets in 
the Southeast. It notes that in Louisville Gas and 
Electric, the Commission noted that it is required to 
consider the effects of the requesting party’s with-
drawal from the RTO on its remaining members 
because a transmission owner’s withdrawal can have 
a substantial effect on other market participants and 
the markets themselves. It argues that the same logic 
should apply to Entergy Arkansas’ withdrawal from 
the System Agreement. It also notes that the System 
Agreement does not contain consumer protection 
provisions applicable to withdrawals. 

41. AEEC reiterates its argument that the Louisiana 
Commission’s position is inconsistent with its position 
in the retail access proceeding in which the Louisiana 
Commission argued, among other things, that no one 
expected a company to withdraw from the System 
Agreement, yet the agreement addresses that circum-
stance by providing a right of first refusal and a 96-
month withdrawal period.28 According to AEEC, the 
Louisiana Commission understood that the System 
Agreement would terminate upon 96 months notice 
and that the termination provision would limit any 

 
 28 AEEC’s March 2 Answer at 3. 
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other party’s right to relief under the System Agree-
ment after the 96-month period. Regarding the Loui-
siana Commission’s reliance upon Entergy’s reference 
to a desire to establish a new system agreement, 
AEEC also argues that Entergy Arkansas cannot 
enter into any System Agreement replacement con-
tract without the approval of the Arkansas Commis-
sion. Finally, AEEC disputes the Louisiana Commis-
sion’s contention that the Commission, in Kentucky 
Utilities, determined that judicial estoppel is inappli-
cable to administrative proceedings before the Com-
mission. AEEC argues that the Commission has on 
numerous occasions considered and discussed judicial 
estoppel claims even though it has never formally 
adopted the principle.29 

 
VI. Discussion 

A. Procedural Matters 

42. Pursuant to Rule 214 of the Commission’s Rules 
of Practice and Procedure,30 the notices of interven-
tion and the timely, unopposed motions to intervene 
serve to make the entities that filed them parties to 
this proceeding. 

43. Notwithstanding the Arkansas Commission’s 
opposition to the timely motions to intervene of Union 
Power, L-M Municipals, MDEA Cities and Arkansas 

 
 29 Id. at 6-8. 
 30 18 C.F.R. § 385.214 (2006). 
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Electric Cooperative, we find that good cause exists to 
grant their motions to intervene. We are satisfied 
that they have adequately demonstrated their inter-
ests in the outcome of this proceeding, that no other 
party represents their interests and that their partic-
ipation may be in the public interest. Further, not-
withstanding the Arkansas Commission’s opposition 
to their motions to intervene out of time, we will 
also grant Cleco’s and East Texas Cooperatives’ late 
interventions, given their interest in this proceeding, 
the early stage of this proceeding, and the absence of 
any undue prejudice or delay. 

44. Rule 213(a)(2) of the Commission’s Rules of Prac-
tice and Procedure31 prohibits an answer to a protest 
or an answer unless otherwise ordered by the deci-
sional authority. We will accept the answers to an-
swers and the answers to protests because they have 
assisted us in our decision-making process. 

 
B. Commission Determination 

45. Initially, we deny AEEC’s argument that we 
should apply the doctrine of judicial estoppel to 
prevent the Louisiana Commission from taking the 
position it takes in its complaint which, AEEC alleg-
es, is contrary to the Louisiana Commission’s position 
in past proceedings such as the retail access pro-
ceeding in Docket No. EL00-66. In a 2006 order, the 

 
 31 18 C.F.R. § 385.213(a)(2) (2006). 
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Commission explained that “[t]he doctrine of judicial 
estoppel applies only where, as a result of prior 
testimony, parties have relied upon that testimony 
and changed positions by reason of that testimony.”32 
In this case, AEEC does not allege that it relied upon 
prior testimony by the Louisiana Commission and 
changed positions by reason of that testimony. Thus, 
AEEC has failed to make the required allegations 
under the doctrine of judicial estoppel. 

46. No parties to this proceeding dispute the fact 
that Entergy Arkansas properly gave notification of 
its withdrawal in accordance with the termination 
provision of the System Agreement.33 However, the 
parties do dispute whether Entergy Arkansas has any 
obligations under the System Agreement upon its 
withdrawal and, if so, what those obligations may be. 

 
 32 San Diego Gas & Electric Co. v. Sellers of Ancillary Ser-
vices, et al., 115 FERC ¶ 61,230, at P 33 & n.59 (2006) (citations 
omitted). In that case, the Commission found the doctrine did 
not apply because there was no inconsistency and no party 
would be induced to change its litigation position. See also 
Kentucky Utilities Co., 62 FERC ¶ 61,097, at 61,705 (1993) (“The 
doctrine of judicial estoppel has been rejected in many juris-
dictions and has never been applied by the Commission. We 
agree with the presiding judge on this issue that the interest of 
fundamental fairness and sound public administration outweigh 
Municipals’ technical objection to full consideration of KU’s 
evidence. We thus have no need to decide whether KU has made 
any inconsistent statements or whether any such statements 
have had a material impact on the Municipals’ prosecution of 
their complaint.”). 
 33 System Agreement, § 1.01. 
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We will deny the complaint in part based on the 
merits and in part because it is premature, as dis-
cussed below. 

47. While the System Agreement is silent as to the 
rights and obligations of a departing member, and 
thus arguably could be interpreted as imposing no 
obligations on a departing member and providing no 
rights to remaining members, the Commission con-
cludes that such a major change to this type of highly 
integrated system arrangement, which has existed for 
over 50 years,34 cannot be viewed in a vacuum if we 
are to fulfill our obligations under the FPA. The Com-
mission must determine that the System Agreement 
will remain just and reasonable for remaining mem-
bers (Entergy Louisiana, Entergy New Orleans, Enter-
gy Mississippi and Entergy Gulf States), and likewise 
that any new Entergy Arkansas jurisdictional whole-
sale arrangements will be just and reasonable, as a 
result of Entergy Arkansas withdrawing from the 
arrangement. We find no basis to support the Louisi-
ana Commission’s request for what in effect would be 
involuntary continuation of the existing integrated 
system arrangements, or the virtual equivalent, 
in perpetuity. However, in light of the history and 
nature of the existing members’ planning and opera-
tion of their facilities under the System Agreement, it 
is possible that it may ultimately be appropriate to 

 
 34 There has been some form of an Entergy system agree-
ment in place for 50 years, and the current System Agreement 
has been in place since 1982. 
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require transition measures or other conditions to en-
sure just and reasonable wholesale rates and services 
for affected Operating Company members going for-
ward from the effective date of Entergy Arkansas’ 
withdrawal. 

48. Presumably, the 96-month notice period provides 
Operating Companies affected by Entergy Arkansas’ 
departure the opportunity to make reasonable alterna-
tive resource arrangements if they believe it appro-
priate to do so, and for all members to try to address 
disputes, before the departure of Entergy Arkansas 
actually occurs. The fact is that we do not at this time 
know what arrangements may replace the existing 
ones and there could be other factors present, such as 
shifts in the cost of one fuel versus another during 
this period, affecting parties’ positions. Thus, it would 
be premature for us to attempt to address these 
issues at this time.35 Entergy Arkansas’ withdrawal 
will not take place for almost six and a half years, 
and, as discussed below, Entergy will need to modify 
the System Agreement pursuant to section 205 of the 
FPA to reflect a change in members of the agreement. 
Much can happen during a six and a half year period, 
as evidenced by the history of the System Agreement. 
 
  

 
 35 We also agree with Entergy that L-M Municipals’ con-
cerns regarding the effects of Entergy Arkansas’ withdrawal on 
the OATT and Entergy’s transmission system are speculative 
and premature because no filing has been made to alter the 
OATT to reflect such withdrawal. 



111a 

 

For the Commission to expend significant resources 
at this juncture would be administratively inefficient 
and more importantly could lead to an inaccurate 
result, to the extent it may be determined that En-
tergy Arkansas has obligations upon its withdrawal 
from the System Agreement. 

49. We disagree with Entergy’s assertion that it will 
not need to make a filing under section 205 of the FPA 
revise the System Agreement to reflect the withdraw-
al of Entergy Arkansas. We note that, unlike a situa-
tion in which an agreement expires by its own terms, 
this is a change in the composition of parties subject 
to a multi-party coordination arrangement and agree-
ment approved by the Commission under section 205. 
Entergy Arkansas is referenced throughout the Sys-
tem Agreement and, although the rate formula itself 
will not be changed, the removal of Entergy Arkansas 
from the coordination arrangement will affect the 
rates to remaining Entergy Operating Companies 
since the formula will no longer reflect the costs of 
one of the current Entergy Operating Companies. 
This is not akin to a typical power sales contract that 
is terminating by its own terms or a one-to-one con-
tract where one party terminates and there is no 
direct effect on others. That Entergy Arkansas is 
leaving the arrangement consistent with the notice 
terms of the System Agreement does not change the 
fact that, in the context of this multi-party arrange-
ment and the operation of the formula, this is a 
change that clearly “affects or relates to” payments 
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among the remaining Entergy Operating Companies 
and thus the rates charged by those members.36 

50. Based on the above, we deny the Louisiana 
Commission’s complaint. A more sound approach to 
addressing these issues would be to address them at 
the time that Entergy makes a section 205 filing to 
reflect Entergy Arkansas’ withdrawal from the Sys-
tem Agreement. At that time, the parties will have 
the opportunity to address the issues discussed above 
and the Commission will have the current informa-
tion necessary to make appropriate findings. Because 
of the circumstances concerning Entergy Arkansas’ 
withdrawal from the System Agreement, and given 
that resolution of these issues may take considerable 
time, we advise Entergy that it should submit its 
section 205 filing as early as 18 months prior to the 
date that Entergy Arkansas’ withdrawal becomes 
effective. This would allow the Commission and all 
parties the opportunity to try to address issues with-
out the potential for suspension, refunds and trial-
type hearing. 

   

 
 36 See section 205(c) of the FPA which requires, among other 
things, that “all contracts which in any manner affect or relate 
to” Commission-jurisdictional rates, charges, classifications, and 
services must be filed with the Commission. 16 U.S.C. § 824d(c) 
(2000). 
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The Commission orders: 

 The Louisiana Commission’s complaint is hereby 
denied, as discussed in the body of this order. 

By the Commission. 

(SEAL) 

Kimberly D. Bose 
 Secretary 
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UNITED STATES OF AMERICA 95 FERC ¶ 61,266 
FEDERAL ENERGY REGULATORY COMMISSION 

Before Commissioners: Curt Hébert, Jr., Chairman; 
William L. Massey, and 
Linda Breathitt. 

 
Louisiana Public Service 
Commission and the Council 
of the City of New Orleans 

    v. 

Entergy Corporation, 
Entergy Services, Inc., 
Entergy Arkansas, Inc., 
Entergy Louisiana, Inc., 
Entergy Mississippi, Inc., 
Entergy New Orleans, Inc., 
and Entergy Gulf States, Inc. 

Louisiana Public Service 
Commission 

    v. 

Entergy Services, Inc. 

Docket Nos.
EL00-66-000

and ER00-2854-000
 
 
 
 
 
 
 
 
Docket No. EL95-33-002

(Consolidated) 

 
ORDER ADDRESSING CERTIFIED 

QUESTIONS OF PROCEDURE 
AND REOPENING RECORD 

(Issued May 24, 2001) 

 This proceeding concerns: (a) a complaint filed by 
the Louisiana Public Service Commission (Louisiana 
Commission) and the Council of the City of New 
Orleans (New Orleans) (collectively, Complainants) 
against Entergy Louisiana, Inc. (ELI), Entergy Gulf 
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States, Inc. (EGS),1 Entergy Arkansas, Inc. (EAI), 
Entergy Mississippi, Inc. (EMI), Entergy New Orle-
ans, Inc. (ENOI) (collectively, Operating Companies), 
Entergy Corporation2 and Entergy Services, Inc. 
(Entergy)3 concerning the effect that retail competi-
tion in Arkansas and Texas (jurisdictions that the 
Operating Companies serve) will have on the rates, 
charges and billings under the various Service 
Schedules of the Operating Companies’ System 
Agreement4 and on the capacity and production costs 
of the Operating Companies; (b) Entergy’s proposed 
amendments to the System Agreement, intended to 
facilitate the introduction of retail competition in 
Arkansas and Texas and to provide for continued 

 
 1 EGS operates in both Texas and Louisiana. 
 2 Entergy Corporation is a public utility holding company; 
its wholly owned subsidiaries are ELI, ENOI, EGS, EAI and 
EMI. 
 3 Entergy, a subsidiary of Entergy Corporation, acts as an 
agent for Entergy Corporation and for the parties to the Entergy 
System Agreement (System Agreement), which include ELI, 
EGS, ENOI, EMI and EAI, in matters related to the System 
Agreement. 
 4 The System Agreement provides for coordinated operation 
on a single system basis of the generation and bulk transmission 
facilities of the Operating Companies and the allocation of 
benefits and costs among them. It consists of seven Service 
Schedules: MSS-1 (Reserve Equalization); MSS-2 (Transmission 
Equalization); MSS-3 (Exchange of Electric Energy Among the 
Companies); MSS-4 (Unit Power Purchase); MSS-5 (Distribution 
of Revenue from Sales Made for the Joint Account of all Compa-
nies); MSS-6 (Distribution of Operating Expenses of System 
Operations Center); and MSS-7 (Merger Fuel Protection Proce-
dure). 
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rough equalization of costs among the Operating 
Companies in Louisiana and Mississippi; and (c) a 
complaint by the Louisiana Commission against the 
Operating Companies raising the issue of whether 
Entergy should revise the System Agreement to 
exclude curtailable loads from the calculation of peak 
load responsibility. 

 
Background 

  Orders setting matters for hearing 

 By order dated August 22, 2000,5 the Commission 
consolidated and set for hearing the proposed 
amendments to the System Agreement and the 
complaint concerning the effect of retail competition 
on the System Agreement. Subsequently, on October 
4, 2000, the Commission also consolidated and set for 
hearing the complaint on excluding curtailable loads 
from the calculation of peak load responsibility.6 The 
Commission noted the need for a decision before 
retail restructuring is implemented in Texas and 
Arkansas.7 

 
 5 Louisiana Public Service Commission and the Council of 
the City of New Orleans v. Entergy Corporation, et al., 92 FERC 
¶ 61,171(2000) (Louisiana Public I). 
 6 Louisiana Public Service Commission, 93 FERC ¶ 61,013, 
(2000) (Louisiana Public II). 
 7 At that time retail competition was scheduled to com-
mence in Texas and Arkansas by January 1, 2002. Retail 
competition in Arkansas has now been postponed to October 
2003 at the earliest. 
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B. Presiding Judge’s Certification 

 The presiding judge states that, during the 
hearing data was produced indicating that because of 
factors wholly unrelated to retail competition in 
Arkansas and Texas, the System Agreement already 
is or very shortly will be no longer producing a rough 
equalization of production costs among the Operating 
Companies. The presiding judge states that the 
hearing focused on the effect of impending retail 
competition and did not explore this issue. The pre-
siding judge states that because this issue was not 
fully litigated at hearing “the cart is now before the 
horse.”8 On May 10, 2001, as revised May 11, 2001, 
the presiding judge certified the following questions 
to the Commission: 

 A. Does the Commission wish to reopen the 
record to fully adjudicate the issue of whether or not 
the Entergy System Agreement is currently produc-
ing a rough equalization of costs? 

 B. Does the Commission wish to initiate a 
separate investigation and hearing to determine 
whether or not the System Agreement is currently 
producing a rough equalization of costs? 

 C. Should the presiding judge withhold issuing 
an initial decision in these cases pending such inves-
tigation and hearing? and 

 
 8 Certification of Questions of Procedure at 3. 
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 D. If the Commission does initiate an investiga-
tion and hearing, should the presiding judge issue a 
partial initial decision regarding only whether Enter-
gy should revise the System Agreement to exclude 
curtailable loads from the calculation of peak load 
responsibility and any of the other issues not affected 
by the rough equalization of production costs? 

 The presiding judge also certified certain exhibits 
and sections of the transcript to the Commission. 

 
C. Responses to the Presiding Judge’s Certifi-

cation 

 On May 14, 2001 Entergy filed comments regard-
ing the Certification of Questions of Procedure. En-
tergy opposes any delay in the schedule for deciding 
this case and any expansion of the scope of the pro-
ceeding. Entergy’s principal concern is that retail 
access will commence in Texas on January 2, 2002 
and any delay in this proceeding “could impede 
implementation of retail access in Texas.”9 On May 
17, 2001 the Mississippi Public Service Commission 
(Mississippi Commission) filed comments supporting 
Entergy’s position. 

 On May 17, 2001 the Louisiana Commission filed 
comments regarding the certified issues. The Louisi-
ana Commission requests that the Commission either 

 
 9 Entergy Comments at 2. Entergy reiterated its concerns 
in supplemental comments filed May 22, 2001. 
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reopen the record or institute a proceeding to deter-
mine whether production costs are roughly equalized 
on the Entergy System and, if not, to determine an 
appropriate remedy to preserve a rough equalization 
of the costs of production on the System. The Louisi-
ana Commission stresses that the Commission has a 
statutory obligation to correct any discrimination that 
may result from a disparity in the rough equalization 
of the costs of production on Entergy’s System.10 

 On May 17, 2001 the City of New Orleans re-
sponded to Entergy’s comments. The City of New 
Orleans asks the Commission to conduct a thorough 
examination into the question of the equalization of 
the costs of production on the Entergy System to 
ensure that the Commission reaches an accurate 
conclusion on this issue.11 

 
Discussion 

 In Louisiana Public I, the Commission noted 
complainants’ argument that the proposed amend-
ment to the System Agreement would “disrupt [the] 
rough equalization of production costs[,] depriving 
ratepayers of system benefits to which they are 
entitled.”12 In Louisiana Public II, we stated that, 
although we had previously dismissed the Louisiana 
Commission’s complaint because it had not made any 

 
 10 Louisiana Commission comments at 6. 
 11 City of New Orleans Comments at 4. 
 12 Louisiana Public I at 61,601. 
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claim that Entergy’s billing practices had upset the 
equalization among the Operating Companies of the 
fixed costs of the Entergy System, we would now set 
the complaint for hearing in response to a court 
remand, and directed that “consideration should be 
given to any offsetting factors that might dictate that 
the Louisiana Commission’s suggested revisions [to 
the System Agreement] not be made, or that offset-
ting adjustments [to the System Agreement] be 
made.13 

 The Commission cannot reach a meaningful 
decision on the effect of retail access on the rough 
equalization of the cost of production, or on the rea-
sonableness of Entergy’s proposed amendments to the 
System Agreement, when there is an issue of whether 
the System Agreement, for reasons other than the 
commencement of retail access, is continuing to 
produce a rough equalization of production costs. We 
will, therefore, direct the presiding judge to reopen 
the record to make findings of fact on whether the 
evidence calling into question the ability of the Sys-
tem Agreement to produce a rough equalization of the 
costs of production (Exhibit Nos. 188 and 201, System 
Simulation Models, or PROMOD runs) is reliable 
and, if so, whether the System Agreement continues 
to produce a rough equalization of the costs of produc-
tion among the Operating Companies. 

 
 13 Louisiana Public II at 61,027. 
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 To expedite this proceeding so that we can make 
a Commission decision prior to the time retail compe-
tition goes into effect in Texas (January 1, 2002), we 
will omit an initial decision and have the issues in the 
case briefed directly to the Commission. We will 
direct the presiding judge to forward to us the com-
pleted record and the findings of fact, both on the 
issue of the rough equalization of costs of production 
on the Entergy System and on all other matters 
currently before him, by no later than July 31, 2001. 
The participants will submit briefs to the Commission 
by August 17, 2001 and will submit rebuttal briefs to 
the Commission by September 5, 2001. This expedit-
ed procedure will satisfy Entergy’s and the Mississip-
pi Commission’s concerns that the Commission will 
decide this proceeding without further delay and 
before commencement of retail access in Texas, while 
at the same time affording the Louisiana Commission 
and the City Council of New Orleans the thorough 
inquiry that they seek into the issue of the rough 
equalization of the costs of production on the Entergy 
System. 

 
The Commission orders: 

 The presiding judge will reopen the record in 
these consolidated proceedings, make findings of fact 
by July 31, 2001, and forward to us the completed 
record, as well as findings of fact on all matters before 
him in these consolidated proceedings, without an 
initial decision, for our decision. The participants will 
submit to the Commission briefs on the issues in the 
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proceeding by August 17, 2001 and will submit rebut-
tal briefs by September 5, 2001. 

By the Commission. 

(SEAL) 

David P. Boergers, 
Secretary. 
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United States Court of Appeals 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

----------------------------------------------------------------------- 

No. 11-1043 September Term, 2012
FERC-ER09-636-001

Filed On: October 11, 2012

Council of the City of New Orleans, Louisiana, 

        Petitioner 

    v. 

Federal Energy Regulatory Commission, 

        Respondent 

------------------------------- 

Arkansas Public Service Commission, et al., 

        Intervenors 

------------------------------- 

Consolidated with 11-1044 

BEFORE: Sentelle, Chief Judge, and Hender-
son, Rogers, Tatel, Garland, Brown, 
Griffith, and Kavanaugh, Circuit 
Judges; Randolph, Senior Circuit 
Judge 

 
ORDER 

 Upon consideration of the petitions of the Louisi-
ana Public Service Commission and the Council for 
the City of New Orleans, Louisiana for rehearing en 
banc, and the absence of a request by any member of 
the court for a vote, it is 
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 ORDERED that the petitions be denied. 

Per Curiam 

  FOR THE COURT:
Mark J. Langer, Clerk 

 BY: /s/ 
  Jennifer M. Clark

Deputy Clerk 
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United States Court of Appeals 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

----------------------------------------------------------------------- 

No. 11-1043 September Term, 2012
FERC-ER09-636-001

Filed On: October 11, 2012

Council of the City of New Orleans, Louisiana, 

        Petitioner 

    v. 

Federal Energy Regulatory Commission, 

        Respondent 

------------------------------- 

Arkansas Public Service Commission, et al., 

        Intervenors 

------------------------------- 

Consolidated with 11-1044 

BEFORE: Sentelle, Chief Judge, Griffith, Cir-
cuit Judge, and Randolph, Senior 
Circuit Judge 

 
ORDER 

 Upon consideration of the petitions of the Louisi-
ana Public Service Commission and the Council for 
the City of New Orleans, Louisiana for panel rehear-
ing, which were filed on September 28, 2012, it is 

 ORDERED that the petitions be denied. 
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Per Curiam 

  FOR THE COURT:
Mark J. Langer, Clerk 

 BY: /s/ 
  Jennifer M. Clark

Deputy Clerk 
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U.S. CONSTITUTION, ART. VI, SEC. 2 

 This Constitution, and the Laws of the United 
States which shall be made in Pursuance thereof; and 
all Treaties made, or which shall be made, under the 
Authority of the United States, shall be the supreme 
Law of the Land; and the Judges in every State shall 
be bound thereby, any Thing in the Constitution or 
Laws of any State to the Contrary notwithstanding. 

  



128a 

 

16 U.S.C. § 824d 

Rates and charges; schedules; suspension of 
new rates; automatic adjustment clauses 

(a) Just and reasonable rates 

All rates and charges made, demanded, or received 
by any public utility for or in connection with the 
transmission or sale of electric energy subject to the 
jurisdiction of the Commission, and all rules and 
regulations affecting or pertaining to such rates or 
charges shall be just and reasonable, and any such 
rate or charge that is not just and reasonable is 
hereby declared to be unlawful. 

(b) Preference or advantage unlawful 

No public utility shall, with respect to any trans-
mission or sale subject to the jurisdiction of the 
Commission, (1) make or grant any undue preference 
or advantage to any person or subject any person to 
any undue prejudice or disadvantage, or (2) maintain 
any unreasonable difference in rates, charges, service, 
facilities, or in any other respect, either as between 
localities or as between classes of service. 

(c) Schedules 

Under such rules and regulations as the Commission 
may prescribe, every public utility shall file with the 
Commission, within such time and in such form as 
the Commission may designate, and shall keep open 
in convenient form and place for public inspection 
schedules showing all rates and charges for any 
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transmission or sale subject to the jurisdiction of the 
Commission, and the classifications, practices, and 
regulations affecting such rates and charges, together 
with all contracts which in any manner affect or 
relate to such rates, charges, classifications, and ser-
vices. 

(d) Notice required for rate changes 

Unless the Commission otherwise orders, no change 
shall be made by any public utility in any such rate, 
charge, classification, or service, or in any rule, regu-
lation, or contract relating thereto, except after sixty 
days’ notice to the Commission and to the public. 
Such notice shall be given by filing with the Com-
mission and keeping open for public inspection new 
schedules stating plainly the change or changes to be 
made in the schedule or schedules then in force and 
the time when the change or changes will go into 
effect. The Commission, for good cause shown, may 
allow changes to take effect without requiring the 
sixty days’ notice herein provided for by an order 
specifying the changes so to be made and the time 
when they shall take effect and the manner in which 
they shall be filed and published. 

(e) Suspension of new rates; hearings; five-month 
period 

Whenever any such new schedule is filed the Com-
mission shall have authority, either upon complaint 
or upon its own initiative without complaint, at once, 
and, if it so orders, without answer or formal pleading 
by the public utility, but upon reasonable notice, to 
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enter upon a hearing concerning the lawfulness of 
such rate, charge, classification, or service; and, 
pending such hearing and the decision thereon, the 
Commission, upon filing with such schedules and 
delivering to the public utility affected thereby a 
statement in writing of its reasons for such suspen-
sion, may suspend the operation of such schedule and 
defer the use of such rate, charge, classification, or 
service, but not for a longer period than five months 
beyond the time when it would otherwise go into 
effect; and after full hearings, either completed before 
or after the rate, charge, classification, or service goes 
into effect, the Commission may make such orders 
with reference thereto as would be proper in a pro-
ceeding initiated after it had become effective. If the 
proceeding has not been concluded and an order made 
at the expiration of such five months, the proposed 
change of rate, charge, classification, or service shall 
go into effect at the end of such period, but in case of 
a proposed increased rate or charge, the Commission 
may by order require the interested public utility 
or public utilities to keep accurate account in detail 
of all amounts received by reason of such increase, 
specifying by whom and in whose behalf such 
amounts are paid, and upon completion of the hear-
ing and decision may by further order require such 
public utility or public utilities to refund, with inter-
est, to the persons in whose behalf such amounts 
were paid, such portion of such increased rates or 
charges as by its decision shall be found not justified. 
At any hearing involving a rate or charge sought to 
be increased, the burden of proof to show that the 
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increased rate or charge is just and reasonable shall 
be upon the public utility, and the Commission shall 
give to the hearing and decision of such questions 
preference over other questions pending before it and 
decide the same as speedily as possible. 

(f) Review of automatic adjustment clauses and 
public utility practices; action by Commission; “auto-
matic adjustment clause” defined 

(1) Not later than 2 years after November 9, 1978, 
and not less often than every 4 years thereafter, the 
Commission shall make a thorough review of auto-
matic adjustment clauses in public utility rate sched-
ules to examine – 

(A) whether or not each such clause effectively pro-
vides incentives for efficient use of resources (includ-
ing economical purchase and use of fuel and electric 
energy), and 

(B) whether any such clause reflects any costs other 
than costs which are – 

(i) subject to periodic fluctuations and 

(ii) not susceptible to precise determinations 
in rate cases prior to the time such costs are 
incurred. 

Such review may take place in individual rate pro-
ceedings or in generic or other separate proceedings 
applicable to one or more utilities. 

(2) Not less frequently than every 2 years, in 
rate proceedings or in generic or other separate 
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proceedings, the Commission shall review, with re-
spect to each public utility, practices under any auto-
matic adjustment clauses of such utility to insure 
efficient use of resources (including economical pur-
chase and use of fuel and electric energy) under such 
clauses. 

(3) The Commission may, on its own motion or upon 
complaint, after an opportunity for an evidentiary 
hearing, order a public utility to – 

(A) modify the terms and provisions of any 
automatic adjustment clause, or 

(B) cease any practice in connection with the 
clause, 

if such clause or practice does not result in the eco-
nomical purchase and use of fuel, electric energy, or 
other items, the cost of which is included in any rate 
schedule under an automatic adjustment clause. 

(4) As used in this subsection, the term “automatic 
adjustment clause” means a provision of a rate 
schedule which provides for increases or decreases 
(or both), without prior hearing, in rates reflecting 
increases or decreases (or both) in costs incurred by 
an electric utility. Such term does not include any 
rate which takes effect subject to refund and subject 
to a later determination of the appropriate amount of 
such rate. 
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16 U.S.C. § 824e 

Power of Commission to fix rates and charges; deter-
mination of cost of production or transmission 

(a) Unjust or preferential rates, etc.; statement of 
reasons for changes; hearing; specification of issues. 
Whenever the Commission, after a hearing held upon 
its own motion or upon complaint, shall find that any 
rate, charge, or classification, demanded, observed, 
charged, or collected by any public utility for any 
transmission or sale subject to the jurisdiction of the 
Commission, or that any rule, regulation, practice, or 
contract affecting such rate, charge, or classification 
is unjust, unreasonable, unduly discriminatory or 
preferential, the Commission shall determine the just 
and reasonable rate, charge, classification, rule, regu-
lation, practice, or contract to be thereafter observed 
and in force, and shall fix the same by order. Any 
complaint or motion of the Commission to initiate a 
proceeding under this section shall state the change 
or changes to be made in the rate, charge, classifica-
tion, rule, regulation, practice, or contract then in 
force, and the reasons for any proposed change or 
changes therein. If, after review of any motion or 
complaint and answer, the Commission shall decide 
to hold a hearing, it shall fix by order the time and 
place of such hearing and shall specify the issues to 
be adjudicated. 

(b) Refund effective date; preferential proceedings; 
statement of reasons for delay; burden of proof; scope 
of refund order; refund orders in cases of dilatory 
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behavior; interest. Whenever the Commission insti-
tutes a proceeding under this section, the Commission 
shall establish a refund effective date. In the case of a 
proceeding instituted on complaint, the refund effec-
tive date shall not be earlier than the date of the 
filing of such complaint nor later than 5 months after 
the filing of such complaint. In the case of a proceed-
ing instituted by the Commission on its own motion, 
the refund effective date shall not be earlier than the 
date of the publication by the Commission of notice of 
its intention to initiate such proceeding nor later than 
5 months after the publication date. Upon institution 
of a proceeding under this section, the Commission 
shall give to the decision of such proceeding the same 
preference as provided under section 205 of this Act 
[16 USCS § 824d] and otherwise act as speedily as 
possible. If no final decision is rendered by the conclu-
sion of the 180-day period commencing upon initiation 
of a proceeding pursuant to this section, the Commis-
sion shall state the reasons why it has failed to do so 
and shall state its best estimate as to when it reason-
ably expects to make such decision. In any proceeding 
under this section, the burden of proof to show that 
any rate, charge, classification, rule, regulation, 
practice, or contract is unjust, unreasonable, unduly 
discriminatory, or preferential shall be upon the 
Commission or the complainant. At the conclusion of 
any proceeding under this section, the Commission 
may order refunds of any amounts paid, for the period 
subsequent to the refund effective date through a 
date fifteen months after such refund effective date, 
in excess of those which would have been paid under 
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the just and reasonable rate, charge, classification, 
rule, regulation, practice, or contract which the Com-
mission orders to be thereafter observed and in force: 
Provided, That if the proceeding is not concluded 
within fifteen months after the refund effective date 
and if the Commission determines at the conclusion 
of the proceeding that the proceeding was not resolved 
within the fifteen-month period primarily because of 
dilatory behavior by the public utility, the Commis-
sion may order refunds of any or all amounts paid for 
the period subsequent to the refund effective date and 
prior to the conclusion of the proceeding. The refunds 
shall be made, with interest, to those persons who 
have paid those rates or charges which are the sub-
ject of the proceeding. 

(c) Refund considerations; shifting costs; reduction 
in revenues; “electric utility companies” and “regis-
tered holding company”. Notwithstanding subsection 
(b), in a proceeding commenced under this section 
involving two or more electric utility companies of a 
registered holding company, refunds which might 
otherwise be payable under subsection (b) shall not 
be ordered to the extent that such refunds would 
result from any portion of a Commission order that 
(1) requires a decrease in system production or trans-
mission costs to be paid by one or more of such elec-
tric companies; and (2) is based upon a determination 
that the amount of such decrease should be paid 
through an increase in the costs to be paid by other 
electric utility companies of such registered holding 
company: Provided, That refunds, in whole or in part, 
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may be ordered by the Commission if it determines 
that the registered holding company would not ex-
perience any reduction in revenues which results 
from an inability of an electric utility company of the 
holding company to recover such increase in costs for 
the period between the refund effective date and the 
effective date of the Commission’s order. For purposes 
of this subsection, the terms “electric utility com-
panies” and “registered holding company” shall have 
the same meanings as provided in the Public Utility 
Holding Company Act of 1935, as amended. 

(d) Investigation of costs. The Commission upon its 
own motion, or upon the request of any State com-
mission whenever it can do so without prejudice to 
the efficient and proper conduct of its affairs, may 
investigate and determine the cost of the production 
or transmission of electric energy by means of facili-
ties under the jurisdiction of the Commission in cases 
where the Commission has no authority to establish a 
rate governing the sale of such energy. 

(e) Short-term sales. 

 (1) In this subsection: 

  (A) The term “short-term sale” means an 
agreement for the sale of electric energy at wholesale 
in interstate commerce that is for a period of 31 days 
or less (excluding monthly contracts subject to auto-
matic renewal). 

  (B) The term “applicable Commission rule” 
means a Commission rule applicable to sales at 
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wholesale by public utilities that the Commission 
determines after notice and comment should also be 
applicable to entities subject to this subsection. 

 (2) If an entity described in section 201(f) [16 
USCS § 824(f)] voluntarily makes a short-term sale of 
electric energy through an organized market in which 
the rates for the sale are established by Commission-
approved tariff (rather than by contract) and the sale 
violates the terms of the tariff or applicable Commis-
sion rules in effect at the time of the sale, the entity 
shall be subject to the refund authority of the Com-
mission under this section with respect to the viola-
tion. 

 (3) This section shall not apply to – 

  (A) any entity that sells in total (including 
affiliates of the entity) less than 8,000,000 megawatt 
hours of electricity per year; or 

  (B) an electric cooperative. 

 (4)(A) The Commission shall have refund au-
thority under paragraph (2) with respect to a volun-
tary short term sale of electric energy by the 
Bonneville Power Administration only if the sale is at 
an unjust and unreasonable rate. 

  (B) The Commission may order a refund 
under subparagraph (A) only for short-term sales 
made by the Bonneville Power Administration at rates 
that are higher than the highest just and reasonable 
rate charged by any other entity for a short-term sale 
of electric energy in the same geographic market for 
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the same, or most nearly comparable, period as the 
sale by the Bonneville Power Administration. 

  (C) In the case of any Federal power mar-
keting agency or the Tennessee Valley Authority, the 
Commission shall not assert or exercise any regula-
tory authority or power under paragraph (2) other 
than the ordering of refunds to achieve a just and 
reasonable rate. 

 


