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PARTIES TO THE PROCEEDINGS AND RULE 
29.6 DISCLOSURE 

The corporate disclosure statement included in the 
Petition for a Writ of Certiorari, pursuant to Su-
preme Court Rule 29.6, remains accurate.   
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IN THE 

SUPREME COURT OF THE UNITED STATES 
_________ 

No. 12-407 
________ 

BASS PRO OUTDOOR WORLD, L.L.C.,  

     Petitioner, 
v. 

KYLE J. KELLY,  
     Respondent. 

_________ 

On Petition for a Writ of Certiorari to the  
Missouri Court of Appeals, Eastern District 

 
REPLY IN SUPPORT OF 

PETITION FOR A WRIT OF CERTIORARI 

_________  

A. Courts Need Guidance Regarding 
What “Particularly Egregious” 
Means for Purposes of Reviewing 
Punitive Damages Awards When 
Compensatory Damages Are Small 

Petitioner asks this Court to clarify what “particu-
larly egregious” means for purposes of reviewing the 
constitutionality of punitive damages when the 
compensatory award is small.  This clarification is 
needed because it implicates an important constitu-
tional principle and is essential to resolving a split 
among the circuits and the states.  

Courts in the Sixth Circuit, Eighth Circuit, and the 
highest courts in California, Illinois, South Carolina 
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and Texas have interpreted the “particularly egre-
gious” standard to mean that punitive damages can 
exceed single digits only when the level of reprehen-
sibility is significantly higher than the minimum 
level that permits a punitive award.  See Petition 
(“Pet.”) at 12-13.  In sharp contrast, courts in the 
Fourth, Seventh and Tenth Circuits and the highest 
courts in Missouri, Oregon and Tennessee have 
allowed very high ratios in cases involving small 
compensatory awards without recognizing that the 
“particularly egregious” standard implies a higher 
level of reprehensibility than the minimum threshold 
for punitive damages.  Pet. at 11-12. 

Respondent cannot credibly deny that this split 
exists.  Although Respondent asserts that there are 
no inconsistent interpretations or different standards 
among federal and state courts, he provides nothing 
in his actual argument to support that position.  
Instead, he tries to sidestep the issue by noting the 
unsurprising fact that every punitive damages case 
in the last nine years has cited State Farm Mut. 
Automobile Ins. Co. v. Campbell, 538 U.S. 408 (2003) 
and BMW of N. Am. v. Gore, 517 U.S. 559 (1996) 
decisions.  Opposition Brief (“Opp.”) at 32.  Respond-
ent’s attempt at a unifying principle is to contend 
that “[a]ny differences arise because each case de-
pends on its own facts and circumstances.”  Id.   

Respondent’s obvious truism completely ignores 
that courts are divided and inconsistent when apply-
ing the “particularly egregious” standard to the 
“facts and circumstances” of each case involving 
small actual damages.  Respondent does not dispute 
or even address this critical gateway for justifying 
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greater than single digit ratios between actual and 
punitive damages.  

In addition, Respondent unpersuasively accuses 
Petitioner of “completely misinterpret[ing] or 
misstat[ing] the holdings of various courts.”  Opp. at 
30.  To support this sweeping claim, Respondent 
bypasses the six Circuit Courts of Appeals and six of 
the seven state Supreme Courts highlighted in the 
Petition, examining only the Missouri Supreme 
Court’s decision in Estate of Overbey v. Chad Frank-
lin Nat’l Auto Sales North, LLC, 361 S.W.3d 364 (Mo. 
2012).  Petitioner included Overbey as among the 
several courts that allow ratios exceeding single 
digits for small damage awards without requiring a 
greater level of reprehensibility to qualify as “partic-
ularly egregious.”  Respondent argues that somehow 
this misstates Overbey because the instructions from 
Campbell and Gore are correctly cited.  Opp. at 30.  
Regardless of what case law it cited, the Overbey 
court did not distinguish between conduct that met 
the minimum threshold of reprehensibility to permit 
punitive damages and conduct that is so “particular-
ly egregious” as to permit a higher than single digit 
ratio.  It did not articulate how the conduct at issue 
was so “particularly egregious” as to allow a 
$500,000 punitive damages award (the maximum 
possible award under the recent Missouri legislative 
damages cap) resulting in a 111:1 punitive damage 
ratio. 

Respondent also purports to identify several cases 
in which courts affirmed punitive damages awards 
that were equal to or greater, both with respect to 
amount and ratio, than those at issue here.  Opp. at 
30-31.  These cases neither refute the existence of 
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the schism that Petitioner has identified regarding 
various courts’ treatment of the “particularly egre-
gious” standard, nor are they instructive on the 
application of this standard.  Pet. at 11-21.  They (1) 
involve nominal damages, which are not relevant 
here1 (2) support Petitioner’s argument that some 
courts do not give real meaning to the term “particu-
larly egregious,”2 (3) involve damages that were hard 
                                                      
 

1 Respondent’s reliance on cases involving nominal damages 
awards is misplaced.  In nominal damages cases, the harm at 
issue is frequently an important constitutional or legal right 
that is often not quantifiable.  Pet. at 26-27.  Since the damages 
are extraordinarily low, any punitive award would necessarily 
result in an extremely high ratio.  They are more properly 
categorized under the Court’s guidance that “[a] higher ratio 
may also be justified in cases in which the injury is hard to 
detect or the monetary value of noneconomic harm might have 
been difficult to determine.”  BMW, 517 U.S. at 582.  Thus the 
following cases that Respondent cites are not relevant:  JCB 
Inc. v. Union Planters Bank, NA, 539 F.3d 862 (8th Cir. 
2008)(nominal damages of $1); Rodriguez-Torres v. Caribbean 
Forms Manuf., 399 F.3d 52, 56 (1st Cir. 2005)($1 nominal 
damages); Myers v. Workmen’s Auto Ins. Co., 95 P.3d 977 (Idaho 
2004)(jury awarded “$735.00 in nominal damages”). 

2 Respondent cites Goff v. Elmo Greer & Sons Const. Co., Inc., 
297 S.W.3d 175 (Tenn. 2009) and Mathias v. Accor Economy 
Lodging, Inc., 347 F.3d 672 (7th Cir. 2003) as examples of cases 
in which an appellate court “approved punitive damages in 
amounts and ratios greater than or similar to those present in 
this case.”  Opp. at 30-31.  Petitioner identified both of these as 
cases in which courts approved a very high award when the 
compensatory damages were small, without giving any real 
meaning to the “particularly egregious” qualification.  Pet. at 
11-12.  They support Petitioner’s argument that there is a split 
in the circuits and states that requires this Court’s interven-
tion. 
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to measure and therefore subject to a different 
exception than the one at issue,3 or (4) are otherwise 
distinguishable.4 

B. Predictability Is an Important 
Component of Constitutional Pu-
nitive Damages Jurisprudence 

Respondent argues that there is no need to clarify 
what is meant by “particularly egregious” because 
“there is nothing in our jurisprudence that states we 
must be able to ‘predict’ punitive damages or any 
                                                      
 

3 Romanski v. Detroit Entertainment, LLC, 428 F.3d 629, 645 
(6th Cir. 2005)(high ratio permitted in Section 1983 case 
because “where ‘injuries are without a ready monetary value,’ 
such as invasions of constitutional rights unaccompanied by 
physical injury or other compensable harm, higher ratios 
between the compensatory or nominal award and the punitive 
award are to be expected.”). 

4 In Kemp v. American Tel. & Tel. Co., 393 F.3d 1354 (11th 
Cir. 2004), a jury found that AT&T had engaged in widespread 
fraudulent billing practices relating to a telephone gambling 
scheme.  The court affirmed a punitive damages award of 
$1,000,000 even though the compensatory damages to plaintiff 
were only $100.  The court found that this disparity was 
justified given the extensive fraudulent scheme: “AT&T collect-
ed $287,360.59 in illegal gambling debts for calls placed to the 
LMAD line.”  Id. at 1363.  Although the Kemp court did not cite 
to this Court’s decision in TXO Prod. Corp. v. Alliance Res. 
Corp., 509 U.S. 443 (1993), the case can be reconciled under 
TXO, which is discussed below.  As in TXO, the punitive 
damages award in Kemp is more properly compared to the 
potential harm caused by the fraudulent scheme.  Compared to 
the $360,252.40 that AT&T fraudulently billed or the 
$287,360.59 that it collected, the $1 million punitive award was 
only a low single digit ratio to the actual or potential harm. 
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type of damages in a given case.”  Opp. at 35.  This 
statement reflects a glaring misunderstanding of 
constitutional law: 

Elementary notions of fairness enshrined in 
our constitutional jurisprudence dictate that a 
person receive fair notice not only of the con-
duct that will subject him to punishment, but 
also of the severity of the penalty that a 
State may impose. 

Gore at 574 (emphasis added).   

In BMW, Justice Breyer affirmed the need to have 
legal standards that provide “reasonable constraints” 
in order to protect against “purely arbitrary” puni-
tive awards.  BMW, 517 U.S. at 587-88.  He observed 
that although courts had recognized factors that 
were intended to constrain punitive damages, the 
reality was that, as interpreted and applied, “they 
impose[d] little actual constraint.”  Id. at 588.   

Similarly, in Exxon, this Court, addressing con-
cerns about punitive damages, recognized that the 
“real problem . . .  is the stark unpredictability of 
punitive awards.”  Exxon Shipping Co. v. Baker, 554 
U.S. 471, 499 (2008).  Thus, this Court adopted a 1:1 
ratio of punitive damages to compensatory damages 
in certain maritime cases in order to protect “against 
unpredictable outliers.”  Id. at 503-04 (citations 
omitted); see also Pac. Mut. Life Ins. Co. v. Haslip, 
499 U.S. 1, 43 (1991)(Justice O’Connor, in dissent, 
expressing concern regarding punitive damages jury 
instructions that “encourage inconsistent and unpre-
dictable results”). 

Although the Court’s guidelines in BMW and sub-
sequently in Campbell provide some constraints 
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when compensatory awards are substantial, those 
constraints remain missing in cases in which the 
economic damages are small.  Further guidance from 
this Court on the terms “particularly egregious” will 
help provide this much needed constraint. 

Contrary to what Respondent argues, Petitioner is 
not seeking a bright-line rule or a precise mathemat-
ical formula regarding punitive damages in cases in 
which the actual damages are small.  Nor is Peti-
tioner asking this Court to evaluate punitive awards 
strictly by comparing them to awards in other types 
of cases.  What Petitioner is seeking is a clarification 
that “particularly egregious” means conduct that is 
significantly or comparatively higher in degree of 
reprehensibility than the minimum level that allows 
punitive damages.  This will better provide fair 
notice and more likely avoid arbitrary or outlier 
punitive awards when compensatory damages are 
small.  There is no way that Bass Pro had fair notice 
that terminating a security guard because he report-
ed his belief that his supervisor had illegally entered 
a 1988 Buick that had been sitting in the store’s 
parking lot for weeks would result in a $650,000 
sanction. 

C. Respondent’s Reliance on TXO 
Prod. Corp. v. Alliance Res. Corp. 
Is Misplaced 

In addition to challenging the need for guidance 
regarding punitive damages when the compensatory 
award is small, Respondent argues that the 151:1 
ratio in this case is constitutionally acceptable be-
cause this Court previously affirmed a $10,000,000 
punitive award when compensatory damages were 
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only $19,000 (a 526:1 ratio).  Opp. at 344 (citing TXO 
Prod. Corp. v. Alliance Res. Corp., 509 U.S. 443, 462 
(1993)).  This Court published the TXO decision in 
1993, before it announced the standards in Gore and 
Campbell.  It has little relevance here.5  More im-
portantly, Respondent ignores a critical distinction; 
in TXO this Court compared the punitive damages to 
the millions of dollars in potential harm rather than 
merely the actual $19,000 award.  Thus, the relevant 
ratio was only 10:1.  TXO, 509 U.S. at 462 
(1993)(citation omitted); BMW, 517 U.S. at 581 (“in 
upholding the $10 million award in TXO, we relied 
on the difference between that figure and the harm 
to the victim that would have ensued if the tortious 
plan had succeeded.  That difference suggested that 
the relevant ratio was not more than 10 to 1.”).   

Thus, TXO stands for the proposition that in some 
cases, the potential harm rather than the actual 
compensatory damages, may serve as the appropri-
ate denominator in the punitive to compensatory 
ratio.  That is not this case.  At trial, Kelly asked for 
exactly $4,300 in compensatory damages, which is 
exactly what the jury awarded.6 
                                                      
 

5 Nor did the Court in TXO categorically reject any use of “a 
comparative approach” in reviewing punitive damages cases as 
Respondent claims.  See Opp. at 20.  Rather, it recognized 
comparisons to other punitive awards might be “one of many 
relevant considerations” for assessing the constitutionality of a 
punitive award.  TXO, 509 U.S. at 458.  

6 Respondent states several times in his Opposition Brief, but 
without attaching any factual record, that he was not fully 
compensated because he received nothing for the alleged loss of 
his security guard license.  See Opp. at 7, 23, n. 31 n. 11.  This 
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D. It Is Appropriate to Distinguish 
Small Damages From Nominal 
Damages 

In addition to requesting clarification and guidance 
regarding the term “particularly egregious,” Peti-
tioner also has asked this Court to provide guidance 
on what constitutes a small award for purposes of 
applying this exception.  This is necessary because 
there is a wide disparity among the courts as to what 
constitutes small damages.  See Pet. at 24-26. 

As one possible solution, Petitioner suggested that 
the Court require courts to measure compensatory 
damages on a continuum ranging from nominal to 
substantial based on the nature of the claims and the 
plaintiff’s financial position.  Pet. at 26.  Respondent 
argues that distinguishing between nominal, small 
and substantial cases would create needless exercise.  
Respondent’s fears are unfounded.  The parameters 
for determining the relative size of an award in a 
particular case are easily identified, as set forth in 
the Petition.  Pet. at 27-28.  They simply need articu-
lation by this Court. 

                                                      
 
argument is irrelevant and baseless.  Respondent had every 
opportunity at trial to ask for compensation for any injuries or 
harm relating to his termination.  He chose to ask for only his 
lost wages, and he made no request at trial for damages for 
allegedly losing his security officer license.  Reply Appendix 
(“RA”) at 5-6.  Respondent received exactly what he asked for in 
terms of compensatory damages.  Pet. A-15.  Whether this 
“loss” was related to his termination and its value were not 
litigated.  He cannot now use his failure to ask for more to 
justify an excessive and disproportionate punitive award.  
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Respondent also falsely accuses Petitioner of draw-
ing a “biased and arbitrary” line between small and 
nominal damages.  Opp. at 33.  As Petitioner ex-
pressly noted, the $500 to $100,000 range was mere-
ly used as a practical means of comparing relevant 
cases and weeding out cases that involved a nominal 
award.  Petitioner is not asking this Court to rede-
fine nominal damages nor is it suggesting that this 
Court’s “particularly egregious” qualification should 
not be applied to cases in which actual damages are 
below $500.  Cases in which actual compensatory 
damages are below $500 should be subject to the 
same due process protections. 

Further, Respondent argues that the presumption 
of single digit ratios in small compensatory damages 
cases would “utterly destroy the purpose of punitive 
damages.”  This hyperbole is not warranted.  The 
presumption already exists under Campbell at 425.  
It should stand unless the reviewing court can iden-
tify and articulate why the conduct at issue qualifies 
as “particularly egregious.”  

E. The Current Case Is an Excellent 
Vehicle for Defining “Particularly 
Egregious” and Setting Guide-
posts for What Constitutes a Small 
Award  

Unable to deny the larger constitutional concerns, 
Respondent argues that the facts support the dispro-
portionately high punitive damages award in this 
case.  The trial court, however, never addressed 
whether the conduct was so “particularly egregious” 
that it justified a ratio higher than single digits, let 
alone a 151:1 ratio.  Pet. at A-13-14.  The trial court 
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did nothing more than find that the conduct met the 
minimum threshold for punitive damages.7  The fact 
remains, however, that the conduct was not so “par-
ticularly egregious” that it would permit a more than 
151:1 ratio of punitive to compensatory damages.8 

The lower courts’ failures and the facts of this case 
provide a fertile environment for establishing a 
definition and standards for determining “particular-

                                                      
 

7 Not only did the trial court fail to explain why the conduct 
was so “particularly egregious” that it merited a 151:1 ratio, it 
also failed to consider whether any lesser award would have 
served the same punitive and deterrent purpose.  See BMW, 
517 U.S. at 585 (“sanction imposed in this case cannot be 
justified on the ground that it was necessary to deter future 
misconduct without considering whether less drastic remedies 
could be expected to achieve that goal.”).  As Petitioner has set 
forth, see Pet. at 32-33, there is no basis for assuming that 
deterrence or punishment requires a punitive award that is 
more than a single digit ratio (or at most a low double digit 
ratio) to the compensatory award. 

8 Contrary to what Respondent asserts, this case did not 
involve repeated conduct or harm.  As this Court explained in 
BMW, repeated behavior for purposes of evaluating reprehensi-
bility, refers to recidivist behavior, or repeated instances of the 
same type of misconduct.  BMW, 517 U.S. at 577; Campbell, 538 
U.S. at 423 (to find recidivist behavior "in the context of civil 
actions courts must ensure the conduct in question replicates 
the prior transgressions").  Bass Pro was found liable for one 
incident that caused harm – a wrongful termination.  There 
were no other similar transgressions.  Nor was there any 
finding of perjury by Bass Pro managers, as Respondent asserts 
throughout his opposition.  There is nothing in the record 
indicating a finding of perjury.  The possibility that jurors may 
have found some witnesses more credible than others does not 
mean that anyone committed perjury. 
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ly egregious” as well as examining the difference 
between nominal and small damage awards. 

CONCLUSION 

For the foregoing reasons, the Court should grant 
this Petition. 

Respectfully submitted, 

ARTHUR R. MILLER 
Of Counsel 
New York University 
School of Law 
40 Washington Sq., 
South 
Vanderbilt Hall 430F 
New York, NY 10012 
Telephone: 212.992.8147 

GARRY G. MATHIASON 
Counsel of Record  
OSWALD B. COUSINS 
LITTLER MENDELSON, P.C. 
650 California Street 
20th Floor 
San Francisco, CA 94108 
Telephone: 415.433.1940 
gmathiason@littler.com 
ocousins@littler.com 
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RA-3 

(P. 361) You need to re-mark. 

MR. GERRITZEN:  Sorry about that.  What is 
exhibit two?  

THE COURT:  I show one, six, two and nine in that 
order.  Two was the blowup of the conduct, code of 
conduct. 

Q. (By Mr. Gerritzen)  Mr. Kelly, I am handing you 
what has been marked exhibit three.  What is that? 

A. It's my final grade report from the police 
academy. 

Q. Okay. 

THE COURT:  Any objection to receiving a copy at 
this time? 

MS. JOHNSON: No. 

Q. (By Mr. Gerritzen) Handing you what has been 
marked four, what is that? 

A. That's my diploma from the police academy. 

Q. And what does that say? 

A. It says, be known, Kyle Jason Kelly has completed 
the required course of study in this State by action of 
the academy staff and board of directors, graduated 
from the Eastern Missouri Police Academy, and 
therefore, is  qualified as a police officer by reason of 
completion of eight  hundred forty hours basic police 
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training, given this 21st day of May and year of our 
Lord, 1998. 

 

(P. 362) Q:  1998? 

A. Yes. 

Q. You keep dropping your voice. 

A. Sorry. 

Q. It's hard to hear. What is exhibit five, Kyle? 

A. This is a certificate from the State of  Missouri 
just saying that the State of Missouri Department of 
Public Safety grants class A certification to Kyle J. 
Kelly as required under the provisions of Sections 
590.100 to 590.180, issued on this 21st first day of 
May, 1998.  It says certification allows you to seek 
employment as an officer anywhere in the State of 
Missouri. 

Q. So any time prior to -- well, any time up to, 
including today, have those ever been revoked by the 
State of Missouri? 

A. Absolutely not. 

Q. You are still a certified police officer? 

A. Yes. 

Q. All right.  Licensed by the State of Missouri? 

A. Yes. 



RA-5 

MR. GERRITZEN: I want to pass those to the jury, 
do that now or later, Judge? 

THE COURT:  It's up to you. You like to publish 
those, you can pass them along.  Was there any 
objection to them being received in evidence? 

 

(P. 402) Q: To your knowledge, was Steve Kuhn ever 
called? 

A. Not to my knowledge.  I don't know.  After I  was 
terminated he might have been. 

Q. This is all -- they had six days to figure out what 
to say and do? 

A. Yes. 

Q. And then Kyle, how long were before you found 
another job? 

A. I believe I was terminated in April and I found a 
job in July. 

Q. Did you figure out your lost wages at forty-three 
dollars? 

A. Yes. 

Q. That's what you actually lost before you could get 
another job? 

A. Yes. 
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Q. So that you are asking the jury, as far as 
compenstory damages, to award you the forty-three 
hundred dollars? 

A. Yes. 

Q. Okay. You are also asking for punitive damages? 

MS. JOHNSON: Objection - -  

Q. (By Mr. Gerritzen) Are you asking for punitive 
damages? 

 

(P. 403) THE COURT:  I will allow him to ask that 
question, without requesting further. 

A. Yes, I am. 

Q. (By Mr. Gerritzen) Did you have a piece of paper 
with a license plate on it? 

A. Yes, I did. 

Q. Did you originally lose that or something? 

A. Yes. My wife and I had moved, actually two times, 
and it got lost in the shuffle.  It stuck in the box in 
the envelope somewhere and I forgot about it. 

Q. Did you later find it? 

A. Yes, I did. 

Q. Give me the number? 
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A. Yes, I did. 

Q. Was that the 362-PJE? 

A. Yes, I believe so. 

Q. And did I get an answer from the State of 
Missouri within a couple days? 

MS. JOHNSON: Objection, your Honor. 

THE COURT: I am going to sustain that objection, 
Mr. Gerritzen. 

MR. GERRITZEN: Maybe I will have to testify then 
on this case, I don't know. 

Q. (By Mr. Gerritzen) Do you know - - were you  
familiar with the Department of Revenue in 2003? 

 

(P. 424) didn’t report, okay, you testified that as a 
security officer you were mandated to report crimes 
to the police? 

A. Yes. 

Q. And you never reported this as a crime to the 
police? 

A. No. 

Q. And your reason for doing that was that after you 
were terminated, you were no longer a security 
officer? 
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A. Correct. 

Q. You still had your security officer license? 

A. No, I did not, you lose. 

Q. This terminated - -  

A. Yes, null and void as soon as you lose your job. 

Q. You were still a law enforcement officer? 

A. I was certified to be a law enforcement officer, yes. 

Q. I mean, you had that license, that certification, I 
think you told the jury that you had maintained 
that? 

A. Yes. 

Q. And still yet you never reported that as having 
been a crime; is that correct? 

A. No, I did not. 

Q. And you testified you had the license number of 
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