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QUESTIONS PRESENTED 

A settlement-only national class certification 
was approved over the objections of the United 
States, 23 States, a several organizations and more 
than a 100 individual objectors.  Absentee class 
members, whose situations vary widely, received no 
notice that the settlement waived “any and all 
claims” of absentees under any “state or local law or 
similar disability rights statute or regulation.”  

I. Whether Due Process requires notice to 
absentee class members of a Rule 23(b)(2) 
settlement in all cases or, at least, where the 
class’ rights are waived. Whether this case is an 
apt vehicle to decide a key issue left open in 
Wal-Mart Stores v. Dukes, and to resolve an 
inter-circuit conflict. 

II. Whether a class can be certified under Wal-
Mart Stores, Inc. v. Dukes where disability-
necessitated reliance on a mobility device 
varies immensely among class members, and 
no single injunction can resolve a claim. 

III. Whether, under Lujan, Arizona Christian 
School, and Lyons, the named plaintiffs, 
uninjured in California, have Article III 
standing to impose a national waiver or to 
insert California relief into their case in a 
settlement-only certification. 
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PARTIES AND CORPORATE DISCLOSURE 

All the parties are listed in the caption of this 
petition. Petitioner Disability Rights Advocates for 
Technology, Inc., is a non-profit organization; there 
is no parent corporation and no publicly held 
company owning 10% or more of the corporation’s 
stock.   



 iii 

     TABLE OF CONTENTS 

QUESTIONS PRESENTED ....................................... i 

PARTIES AND CORPORATE DISCLOSURE ......... ii 

TABLE OF AUTHORITIES ..................................... iv 

OPINIONS AND ORDERS BELOW .......................... 1 

JURISDICTION .......................................................... 1 

STATUTE AND REGULATION ................................ 1 

STATEMENT OF THE CASE .................................... 2 

I. Procedural History ............................................. 2 

II.  Statement of Facts ........................................... 11 

REASONS TO ALLOW THE WRIT .......................... 19 

I. Due Process requires notice to absentee class 
members of a Rule 23(b)(2) settlement in all 
cases or, at least, where the class’ rights are 
waived. This case is an apt vehicle to decide a 
key issue left open in Wal-Mart Stores v. Dukes, 
and to resolve an inter-circuit conflict ............. 21 

II. A class cannot be certified under Wal-Mart 
Stores, Inc. v. Dukes where disability-
necessitated reliance on a mobility device varies 
immensely, and no single injunction can resolve 
a claim ............................................................... 27 

III. Under Lujan, Arizona Christian School, and 
Lyons, the named plaintiffs, uninjured in 
California, have no Article III standing to 
impose a national waiver or to insert California  
 



 iv

relief into their case in a settlement-only 
certification ....................................................... 31 

CONCLUSION .......................................................... 33 

Appendix 
 
A. Opinion of the Court of Appeals, and its 

Judgment, August 30, 2012 ......................... A-1 
 
B. Final Judgment, April 25, 2011 ................. A-12 
 
C. Order Approving Class Action Settlement, 

April 4, 2011 ............................................... A-16 
 
D. Opinion of the Court of Appeals, per curiam, 

No. 09-15668, December 14, 2010 .............. A-28 
 
E. Second Notice of Class Action Settlement 

Fairness Hearing, April 16, 2009 .............. A-32 
 
F. Notice of Class Action Settlement  
 Fairness Hearing, January 21, 2009 ......... A-37 
 
G. Joint Stipulation of Settlement and  
 Release, December 26, 2008 ....................... A-43 
 
H. 28 U.S.C., Rule 23(a), (b), (c), Rules of  
 Civil Procedure ........................................... A-57 
 
I. 28 C.F.R. §36.311 ....................................... A-61 
  



 v 

TABLE OF AUTHORITIES 

Cases 

Allison v Citgo Petroleum Corp, 151 F.3d 402 (5th 
Cir. 1998) ............................................................  24, 25 

Amchem Products, Inc. v. Windsor, 521 U.S. 591 
(1997)  ...................................................... 19-20, 21, 31 

Andrews v. AT&T, 95 F.3d 1014 (11th Cir. 1996) ... 32 

Arizona Christian Sch. Tuition Org. v. Winn, 131 
S. Ct. 1436 (2011) ............................................ i, 31, 32 

Ault v. Walt Disney World Co., 2008 U.S. Dist. 
LEXIS 12611 (M.D. Fla., Feb. 20, 2008) .................... 3 

Ault v. Walt Disney World Co., 2009 U.S. Dist. 
LEXIS 92911 (M.D. Fla., Oct. 6, 2009) ................. 8, 12 

Ault v. Walt Disney World Co., 2011 U.S. Dist. 
LEXIS 45268 (M.D. Fla., Apr. 4, 2011) .................. 1, 8 

Ault v. Walt Disney World Co., 254 F.R.D. 680 
(M.D. Fla. 2009) .......................................................... 4 

Ault v. Walt Disney World Co., 405 Fed. Appx. 401 
(11th Cir. 2010) ........................................................... 8 

Ault v. Walt Disney World Co., 692 F.3d 1212 
(11th Cir. 2012) ....................................................... 1, 9 

Chevron U.S.A., Inc. v. Natural Resources Defense 
Council, Inc., 467 U.S. 837 (1984) ........................ 9, 11 

City of Los Angeles v. Lyons, 461 U.S. 95  
(1983) ............................................................... 1, 31, 32 



 vi

Cooper v. Southern Co., 390 F.3d 695 (11th Cir. 
2004), abrogated on other grds, Ash v. Tyson 
Foods, Inc., 546 U.S. 454 (2006) ............................... 25 

Faught v. Am. Home Shield Corp., 668 F.3d 1233 
(11th Cir. 2011) ......................................................... 20 

FPX, LLC v. Google, Inc., 276 F.R.D. 543 (E.D. 
Tex. 2011) .................................................................. 24 

Grunin v. International House of Pancakes, 513 
F.2d 114 (8th Cir. 1975), cert. den., 423 U.S. 864  
(1975) ......................................................................... 26 

Heffner v. Blue Cross & Blue Shield of Ala., Inc., 
443 F.3d 1330 (11th Cir. 2006) ................................. 20 

In re LifeUSA Holding, Inc., 242 F.3d 136 (3d Cir. 
2001) .......................................................................... 30 

In re Terazosin Hydrochloride Antitrust Litig., 160 
F. Supp. 2d 1365 (S.D. Fla. 2001) ............................. 32 

Lemon v. Int'l Union of Operating Eng'rs, 216 
F.3d 577 (7th Cir. 2000) ............................................ 25 

Lujan v. Defenders of Wildlife, 504 U.S. 555  
(1992) ..................................................................... i, 31 

Molski v. Gleich, 318 F.3d 937 (9th Cir. 2003)......... 25 

Mullane v. Central Hanover Bank & Trust Co., 
339 U.S. 306 (1950)  .................................................. 26 

Ortiz v. Fibreboard Corp., 527 U.S. 815  
(1999) ................................................................... 20, 21 

Phillips Petroleum Co. v. Shutts, 472 U.S. 797  
(1985) ................................................................... 22, 23 



 vii 

Prado-Steiman ex rel. Prado v. Bush, 221 F.3d 
1266 (11th Cir. 2000) ................................................ 32 

Reeb v. Ohio Dept. of Rehab. & Corr., 435 F.3d 639 
(6th Cir. 2006) ........................................................... 25 

Robinson v. Metro-North Commuter Railroad Co., 
267 F.3d 147 (2d Cir. 2001), cert. den., 535 U.S. 
951 (2002) .................................................................. 25 

Sacred Heart Health Sys. v. Humana Military 
Healthcare Servs., 601 F.3d 1159 (11th Cir. 2010) .. 30 

Schlesinger v. Reservists Committee to Stop the 
War, 418 U.S. 208 (1974) .......................................... 32 

Thorn v. Jefferson-Pilot Life Ins. Co., 445 F.3d 311 
(4th Cir. 2006) ........................................................... 25 

Twigg v. Sears, 153 F.3d 1222 (11th Cir. 1998) ....... 26 

Vega v. T-Mobile USA, Inc., 564 F.3d 1256 (11th 
Cir. 2009) ................................................................... 30 

Wal-Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541 
(2011) ................................................................. passim 

Wang v. Chinese Daily News, Inc., 623 F.3d 743 
(9th Cir. 2010), vacated and remanded, 132 S. Ct. 
74 (2011) .............................................................. 24, 27 

Westways World Travel, Inc. v. AMR, Corp., 2005 
U.S. Dist. LEXIS 47291 (C.D. Cal. Feb. 24, 2005) ... 25 

Zinser v. Accufix Research Institute, Inc., 253 F.3d 
1180 (9th Cir. 2001) .................................................. 30 

Statutes and Regulations  

28 U.S.C. §1254(1) ....................................................... 1 



 viii

28 U.S.C. §1291 ........................................................... 1 

28 U.S.C. §1331 ........................................................... 1 

42 U.S.C. §12182 ......................................................... 2 

28 C.F.R. §36.311 ........................................................ 2 

F.R.Civ.P. 23 ............................................................... 4 

F.R.Evid. 701 ............................................................... 7 

75 Fed. Reg. 56,236, 56,262 ...................................... 13 

Americans with Disabilities Act 42 U.S.C. §§ 
12181 to 12189 ............................................................ 2 

Client Assistance Program (CAP), Rehabilitation 
Act of 1973, as amended, Title I, Part B, Sec. 112; 
29 U.S.C. 732 ............................................................... 6 

Notice of Proposed Rulemaking, 73 Fed. Reg. 
34,508 (June 17, 2008) .............................................. 15 

Protection and Advocacy for Individual Rights 
(PAIR) 29 USC § 794e ................................................. 6 

Protection and Advocacy for Individuals with 
Developmental Disabilities (PADD) 42 U.S.C §§ 
15041-15045 ................................................................ 6 

Protection and Advocacy for Individuals with 
Mental Illness (PAIMI) 42 U.S.C. §§  10801-
10807, 10821-10827 .................................................... 6 

Protection and Advocacy for Individuals with 
Traumatic Brain Injury (PATBI) 42 U.S.C. § 
300d-53 ........................................................................ 6 

Protection and Advocacy for Voting Access (PAVA) 
42 U.S.C. §§ 15461-15462 ........................................... 6 



 ix

Protection and Advocacy Services Related to 
Assistive Technology  (PAAT) 29 U.S.C. § 3004 ........ 6 

State Grants for Work Incentives Assistance to 
Disabled Beneficiaries (PABSS – Protection and 
Advocacy for Beneficiaries of Social Security), 42 
U.S.C. § 1320b-21 ........................................................ 6 

Ticket to Work and Work Incentives Improvement 
Act of 1999 (TWWIIA, Public Law 106-170 ............... 6 



 1 

PETITION FOR A WRIT OF CERTIORARI 

Petitioners Disability Rights Advocates for 
Technology, Inc., Jerry Kerr, Jerry Miller, Daniel M. 
Gade, Alan A. Maccini and James F. Overby 
respectfully submit this petition for a writ of 
certiorari to review the judgment of the United 
States Court of Appeals for the Eleventh Circuit. 

OPINIONS AND ORDERS BELOW 

The court of appeals’ opinion is reported at 
692 F.3d 1212 (11th Cir. 2012). A-1.1 The opinion of 
the United States District Court for the Middle 
District of Florida is not officially reported, is at 
2011 U.S. District LEXIS 45268 (M.D. Fl, April 4, 
2011) and A-16. The judgment of the district court is 
not reported; it is at A-12. 

JURISDICTION 

The district court had jurisdiction over the 
petitioner’s claims pursuant to 28 U.S.C. §1331. The 
court of appeals had jurisdiction to review the 
district court’s final judgment pursuant to 28 U.S.C. 
§1291. The court of appeals filed its opinion on 
August 30, 2012 This Court extended the time for 
petitioners to file their petition for a writ of 
certiorari to January 27, 2013.  This Court’s 
jurisdiction rests on 28 U.S.C. § 1254(1). 

STATUTE AND REGULATION 

28 U.S.C., Rule 23(a), (b) and (c), Rules of Civil 
Procedure, are set forth at A-57.                                                         
1  The appendices are cited by page number preceded by “A-__.” 
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28 C.F.R. §36.311, the Americans with 
Disabilities Act regulation on mobility devices, is set 
forth at A-61. 

STATEMENT OF THE CASE 

I. Procedural History 

This petition seeks review of the judgment of 
the Eleventh Circuit affirming a disputed 
settlement-only national class certification and the 
settlement’s waiver (with no notice to absentee class 
members) of any and all claims under any state or 
local law. 

On November 9, 2007, respondents Mahala 
Ault, Dan Wallace and Stacey Rhea brought this 
action in Florida alleging that respondent Walt 
Disney World Company (“Disney”) had a policy 
which banned the use of the Segway mobility device 
at its Florida resort and theme park resulting in a 
no-exception exclusion of people with mobility 
disabilities who use Segways in violation of Title III 
of the Americans with Disabilities Act. See 42 U.S.C. 
§§12181 to 12189 (“ADA”).  Title III forbids 
discrimination against people with disabilities in 
public accommodations, including Disney’s 
properties. 42 U.S.C. §12182.2 

On February 20, 2008, the court dismissed the 
complaint for lack of standing. The plaintiffs failed                                                         
2  42 U.S.C. §12182(b)(2)(A)(ii) defines “discrimination” as “a 
failure to make reasonable modifications in policies, practices, 
or procedures, when such modifications are necessary to afford 
such goods, services, facilities, privileges, advantages, or 
accommodations to individuals with disabilities, . . . .” 
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to allege any intention to visit Disney’s Florida 
property in the near future. Ault v. Walt Disney 
World Co., 2008 U.S. Dist. LEXIS 12611 (M.D. Fla. 
Feb. 20, 2008) (“Ault I”). The First Amended 
Complaint added allegations that the same plaintiffs 
intended to make such visits.3 

A motion to certify the class was filed August 
29, 2008 with the class confined to visitors to 
Disney’s Florida property. The court on October 28, 
2008 entered an order “abating consideration” of the 
motion until December 5, 2008 “in light of settlement 
negotiations.”4   

On the December 5 deadline, the parties filed 
a joint motion for conditional certification of a 
settlement-only class and approval of a settlement.5 
Also that day, plaintiffs filed a motion to amend 
their complaint to expand the class to include the 
“Disneyland Resort in California.”6 No new plaintiffs 
were added nor were there any allegations that any 
of the named plaintiffs had visited or intended to 
visit Disney in California. This was the first insertion 
of California into the case. The California element 
was added to the proposed class definition. 

The motion to certify was refiled December 26 
together with the Second Amended Complaint and 
this established the settlement now before this 
Court. A-43. The Settlement Class is defined as:                                                         
3  Dkt 49. “Dkt.” references the district court’s docket entries. 
4  Dkt 66 and 76. 
5  Dkt 79. 
6  Dkt 77.  
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The “Settlement Class” consists of all 
persons, including the Named 
Plaintiffs, who: (1) suffer from a 
mobility disability; (2) rely upon a 
Segway or substantially similar stand-
up mobility device for assistance with 
their mobility; and (3) intend to visit 
the Walt Disney World Resort or the 
Disneyland Resort.7 

On January 5, 2009, the court preliminarily 
certified the class under F.R.Civ.P. 23(b)(2) and 
approved the settlement, subject to a second class 
notice being issued and a fairness hearing. Ault v. 
Walt Disney World Co., 254 F.R.D. 680 (M.D. Fla. 
2009) (“Ault II”). The settlement awarded money 
damages to the named plaintiffs, awarded attorneys’ 
fees and other benefits A-48-49, made permanent 
Disney’s ban on Segways for people with disabilities, 
A-49, ¶12(f), and accepted Disney’s promise to make 
available its own device, an “electrically-powered, 
stand-up vehicle” (“ESV”), after April 1, 2009. A-47. 
The settlement also waived and released, for the 
entire national class, “any and all claims” under any 
“state or local law or similar disability rights statute 
or regulation.” A-50-51. 8 

The court held that certification under Rule 
23(b)(2) was appropriate.9 The court did not approve                                                         
7 Settlement and Release, ¶5. A-45. Walt Disney World is in 
Florida. Disneyland is in California. 
8  The Final Judgment also enjoined any class member from 
filing suit against Disney on any issues which were “or could be 
asserted in this case.” A-13, ¶4. 
9  Dkt. 83 at 9. 
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a proposed class notice but requested further detail 
on plans for “the best notice practicable” to the 
class.10 The court did not mention the settlement’s 
nationwide waiver, which was later objected to, and 
did not require notice to the absentee class members 
of the waiver.  

The district court “prepared its own Notice of 
Class Action Settlement and Fairness Hearing.” A-
37 (January 21, 2009).11 This notice does not 
mention the waiver and release. After the petitioners 
here and the United States and others filed 
objections regarding the waiver provision, the 
district court in re-scheduling the fairness hearing 
ordered a second class notice which was also silent 
on the waiver. A-32 (April 16, 2009).12   

On March 12, 2009, objections to the 
settlement were filed by petitioner Disability Rights 
Advocates for Technology, Inc. along with dozens of 
individual Segway user declarations. Other objectors 
also opposed the settlement.13   

The United States objected and filed a brief 
amicus curiae, and later participated in the fairness 
hearing and in the appeal which resulted in the 
decision now before this Court.  

                                                        
10  Dkt. 83 at 12-13. 
11  Attached to Order of January 21, 2009, Dkt. 85. 
12  Attached to Order of April 16 2009, Dkt 143. 
13  Dkt 96 to 103, 112, 135.  The court’s order of April 10, 2009, 
Dkt 137, attached the 23 pages of additional objections by 
various groups. Other docketed objections are at Dkt 102, 109. 
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Twenty-three (23) States, led by Florida, 
objected to the settlement as well:  Florida, Illinois, 
Tennessee, Alaska, Arizona, Colorado, Connecticut, 
Hawaii, Iowa, Kansas, Massachusetts, Michigan, 
Missouri, New Hampshire, New Jersey, New Mexico, 
North Dakota, Oklahoma, Oregon, Utah, Vermont, 
Washington, and West Virginia).14 

Other objectors listed below include the 
organizations at “a” through “d” which are federally-
authorized agencies, designated by the governor of 
the named states, as “protection and advocacy” 
organizations for the states’ citizens with 
disabilities.15 

a. Advocacy Center for People with 
Disabilities, Inc. (Florida) 

b. Disability Rights California  

c. Advocacy, Inc. (Texas)                                                          
14  Dkt. 194. 
15  Protection and Advocacy for Individuals with Developmental 
Disabilities (PADD) 42 U.S.C §§ 15041-15045; Protection and 
Advocacy for Individuals with Mental Illness (PAIMI) 42 U.S.C. 
§§  10801-10807, 10821-10827; Protection and Advocacy for 
Individual Rights (PAIR) 29 USC § 794e; Client Assistance 
Program (CAP), Rehabilitation Act of 1973, as amended, Title I, 
Part B, Sec. 112; 29 U.S.C. 732; Protection and Advocacy 
Services Related to Assistive Technology  (PAAT) 29 U.S.C. § 
3004; Protection and Advocacy for Voting Access (PAVA) 42 
U.S.C. §§ 15461-15462; Protection and Advocacy for Individuals 
with Traumatic Brain Injury (PATBI) 42 U.S.C. § 300d-53; 
Ticket to Work and Work Incentives Improvement Act of 1999 
(TWWIIA), Public Law 106-170; State Grants for Work 
Incentives Assistance to Disabled Beneficiaries (PABSS – 
Protection and Advocacy for Beneficiaries of Social Security), 42 
U.S.C. § 1320b-21. 
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d. Georgia Advocacy Office  

e. State of California, Department of Fair 
Employment & Housing  

f. National Council on Independent 
Living (NCIL)  

g. Paralyzed Veterans of America  

h. R. Bruce Dickson who relies on his 
Segway for his mobility disability  

i. Patrick McNamara, M.D., a retired 
physician who relies on his Segway  

j. Ron Lachman, Segway user, listing 
other individuals. 

A fairness hearing was held on June 3 and 4, 
2009, with the United States and the State of 
Florida (the latter, for the 23 states) participating.16 
Disney presented two witnesses: its corporate safety 
official, Gregory Hale, who provided lay testimony 
under F.R.Evid. 701.17 Disney presented an expert, 
Dr. Peter Axelson, who testified only as to Disney’s 
ESV, and said nothing about the Segway safety or 
use at Disney.18 

Plaintiffs Dan Wallace and Mahala Ault                                                         
16  Dkt 208, 209. Some objectors had filed a motion to intervene, 
which was denied as untimely; on appeal to the Eleventh 
Circuit was dismissed per curiam as moot. Dkt. 128, 148. See 
No. 09-12196-A. 
17 Tr. 123. Tr. ___ references the fairness hearing transcript.  
Dkt. 208, 209.  
18  Tr. 132-189. 
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testified.19 Objectors presented nine witnesses with 
mobility disabilities who rely on Segways. One of the 
nine, Jerry Kerr, a founder of DRAFT, has extensive 
research and national policy experience in this 
area.20 Objectors also presented an assistive 
technology expert, Michelle Gunn.  

On October 6, 2009, the court dismissed the 
lawsuit for lack of prudential standing. (“Ault III”). 
Ault v. Walt Disney World Co., 2009 U.S. Dist. 
LEXIS 92911 (M.D. Fla. Oct. 6, 2009). The order 
vacated the January 5, 2009 preliminary approval 
order (Ault II). 

The Court of Appeals, on December 14, 2010, 
on an appeal by the class representatives from the 
dismissal, vacated and remanded per curiam for “a 
determination as to whether the claims of the named 
plaintiffs are typical of the claims of the class and 
whether they are adequate representatives of the 
class.” (“Ault IV”). A-28. Ault v. Walt Disney World 
Co., 405 Fed. Appx. 401 (11th Cir. 2010).   

No new evidence was received post-remand.21  
On April 4, 2011, the court issued the Order 
Approving Class Action Settlement. (“Ault V”). A-16. 
Ault v. Walt Disney World Co., 2011 U.S. Dist. 
LEXIS 45268 (M.D. Fla. Apr. 4, 2011).  The order, 
later affirmed by the Eleventh Circuit in the decision                                                         
19  Plaintiff Stacie Rhea’s information was before the court. She 
died in October, 2010. Dkt. 246. 
20  Tr. 401-403, 415-417; Objectors’ Trial Ex. 20. 
21  The district court vacated its October 6, 2009 Order (Ault 
III), and reinstated its January 5, 2009 Order (Ault II), to set 
the docket aright for its final decision. 
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here on certiorari, granted class certification and 
approved the settlement. On the Segway ban, the 
district court found that the Department of Justice’s 
revised Title III regulation “is contrary to the plain 
language of Title III and, therefore, is not entitled to 
any deference” under Chevron, U.S.A. v. Natural 
Resource Defense Council, Inc., 467 U.S. 837, 844 
(1984).”22 (emphasis added). 

The approval was confirmed in the Final 
Judgment, dated April 25, 2011, A-24 (“Ault VI”), 
which awarded damages and fees,23 and enjoined 
“any Settlement Class Member” from litigating “any 
individual or class claims which were or could be 
asserted in this case.”24 The court retained 
jurisdiction “for purposes of implementing and 
enforcing this Final Judgment and the terms of the 
Settlement Agreement.”25 

An appeal was filed on April 29, 2011 by the 
petitioners here. The orders appealed from were Ault 
V and Ault VI, i.e., the settlement approval order 
and the final judgment. 

On August 30, 2012, the court below affirmed 
the district court’s orders. Ault v. Walt Disney World 
Co., 692 F.3d 1212 (11th Cir. 2012). A-1 (Ault VII). 
The court recognized that Disney’s policy banning all 
two-wheeled vehicles in its parks and hotels                                                         
22  A-23. 
23 A-14. Money and other benefits to the class representatives, 
and fees for two of their attorneys. The third law firm’s fees 
were set at Dkt. 260. 
24  A-13, ¶4. 
25  A-15. 
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“effectively prohibits the use of Segways and has no 
exceptions, even for those with disabilities.” A-2-3. 

The court concluded that the claims of the 
three class representatives are typical under Rule 
23(a)(3) because all class members challenge the 
same Disney policy: 

While each class member may have a 
stronger or weaker claim depending 
upon his or her degree of reliance, we 
conclude that this alone does not make 
class representatives' claims atypical of 
the class as a whole. * * * All claims in 
this class action arise from the same 
policy -- Disney's ban on Segways® -- 
and are all based upon liability 
pursuant to Title III. Thus, we conclude 
that the district court clearly did not 
abuse its discretion by finding that the 
claims of the class representatives and 
class members are typical and warrant 
class certification. (A-7).  

Petitioners had argued below that the district 
court improperly certified the class pursuant to Rule 
23(b)(2) under Wal-Mart Stores v. Dukes, 131 S. Ct. 
2541 (2011). The court of appeals “considered” the 
argument and found it “unpersuasive.” A-6, n. 2. 
Petitioners had also argued that the national waiver 
of claims in the settlement agreement was improper, 
and the class inappropriate under Rule 23. The court 
below “summarily reject[ed]” those arguments. A-11, 
n. 5. 

A new federal regulation had been adopted by 
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the Department of Justice between the district 
court’s first decision and its final decision. The 
district court concluded that the DOJ regulation can 
be afforded “no deference” under Chevron, U.S.A., 
Inc. v. Natural Resource Defense Council, Inc., 467 
U.S. 837 (1984), but the court below deferred 
answering that question. A-9, n. 3.  

The court below found that the district court’s 
approval of the settlement, and of the class 
certification, was not an abuse of discretion.26 

II.  Statement of Facts 

Preliminarily, the settlement agreement in 
this case was birthed under questionable 
circumstances related to the last minute addition of 
the national waiver and insertion of Disney’s 
California property, even though the plaintiffs had 
no California connection.  

Each of the three plaintiffs was represented 
by separate counsel. The settlement was reached at 
the eleventh hour, as settlements often are, but here                                                         
26  For convenience, major orders below are referred to above as 
follows: 

Ault I. February 20, 2008 first dismissal order. 

Ault II. January 5, 2009 preliminary approval order.  

Ault III. October 6, 2009 prudential standing dismissal 
order.  

Ault IV. December 14, 2010 Court of Appeals remand 
order. A-28. 

Ault V. April 4, 2011 settlement approval order. A-16. 

Ault VI. April 25, 2011 final judgment. A-12. 

Ault VII. August 30, 2012 Court of Appeals decision. A-1.  
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with some of plaintiffs’ counsel uninformed of the 
settlement the day before it was filed, and with one 
of plaintiff’s counsel very concerned just two days 
earlier that Disney’s “take it or leave it” settlement 
proposal had put “a gun to our heads.”27  Two of 
plaintiffs’ counsel (excluding the one who protested 
the “gun to our heads”) had negotiated their fees 
before the settlement was finalized or filed.28    

A. Segway Use by Plaintiffs and 
Objectors 

The Segway is “truly a marvel of modern 
technology,” the district court observed, and “has 
become an increasingly popular and important 
device for people with wide-ranging types of 
disabilities and mobility impairments.”29 Shifts in 
body weight (one’s center of gravity) control the 
Segway’s movement.30                                                          
27 Plaintiff Mahala Ault’s Motion for Attorney’s Fees and Costs 
(Feb. 27, 2009) (Dkt. 93). On December 2, 2008, one counsel 
wrote to the other plaintiffs’ counsel regarding an expected, but 
not yet received, “non-economic” and “take it or leave it 
approach” from “Disney’s lawyer,” and asking them: “How in 
the world are we ever going to resolve this case satisfactorily 
with a gun to our heads?” December 2, 2008 email from Mr. 
Dempsey, at Ex. 1 to Ex. A to Ault Motion, supra. 
28 The trial court received objectors’ Offer of Proof summarizing 
some of these concerns at Tr. 462-463. Interestingly, the trial 
court on the record denied the offer of proof before hearing it. 
Tr. 461-462. 
29  Ault III. Ault v. Walt Disney World Co., 2009 U.S. Dist. 
LEXIS 92911, at *7 (M.D. Fla. Oct. 6, 2009). 
30  Id. at 7-8. The Segway® Personal Transporter (Segway) is a 
gyroscopically-stabilized, two-wheeled motorized device that a 
person rides standing. Nondiscrimination on the Basis of 
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The district court, in Ault III, described the 
vividly contrasting situations of the class 
representatives and the objectors with regard to the 
role of the Segway in their lives.31 Ault V, the 
settlement approval order, included no factual 
findings, and did not revisit the factual findings 
made in Ault III.   

The three plaintiffs’ use of the Segway is 
sporadic at best; it is not a feature of their daily 
lives. They do not rely on the Segway. None have 
disabilities rendering it difficult to use Disney’s 
devices.32  

                                                                                                                 
Disability by Public Accommodations and in Commercial 
Facilities (Title III Regulation), 75 Fed. Reg. 56,236, 56,262 
(Sept. 15, 2010).   
31 Ault III at 11-18. 
32  Dan Wallace, named plaintiff, does not use a Segway in 
“everyday life.” Tr. 21. He does not use it for work or daily, just 
a couple of times a week. Tr. 22-23. It was not physically 
necessary for him to use the Segway for mobility. Tr. 43-46. He 
said Disney’s ESV worked out well for him. Tr. 31, 33. Wallace 
does not require a Segway for daily access to a Disney theme 
park. Tr. 52.  He can “use a wheelchair,” Tr. 53, or a “stand-up 
device to get around.” Tr. 52. The same is true for the other 
named plaintiffs. Ault uses a cane and a scooter for mobility 
and uses her Segway “maybe once a month” and, even then, 
just when going on a “long journey.” Tr. 456. The parties 
presented no evidence regarding the third plaintiff Rhea. 
However, as Disney pointed out in opposing class certification, 
she walked the first two days of her September 2007 Disney 
vacation and used a rented scooter just a couple hours on the 
third day. She too does not rely on a Segway. Dkt 72 at 6-7 
(Defendant’s Opposition to Plaintiffs’ Motion for Class 
Certification) (citing Rhea deposition; the deposition is not in 
the fairness hearing evidence). 
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Other class members rely on the Segway 
consistently. E.g., Tr. 400 (goes to bed with the 
Segway parked nearby and wakes to get on the 
Segway in the morning); 246 (will fall down if not 
standing on the Segway); 380 (“would not have a life” 
without it); Tr. 325 (uses it “about 80 percent of the 
time”); 227 (“vastly different” disabilities from the 
plaintiffs). For objectors, and those in their situation, 
the use of the Segway is a necessity.33  

The individual petitioners all rely on Segways. 
Petitioner DRAFT is a charity, and a volunteer 
organization which through its Segs4Vets program 
and, after assessments and training in cooperation 
with federal medical centers, pays for and donates 
hundreds of Segways (about 340 at the time of the 
hearing) to heroes returning with permanent 
injuries from the wars Iraq and Afghanistan.34  

B. Segways at Disney 

The no-exceptions ban of Segways applies 
even when the parks are not crowded, and to non-
crowded areas such as its hotels. The ban includes 
disabled Segway users.35 Tr. 302. Disney forbids                                                         
33  Tr. 263-264; 355-357 (arms too weak to turn the tiller of the 
Disney machine when it is stopped); 348-349 (Segway a 
necessity; 380 (“…I got a life back at that point [on getting the 
Segway].  I could function in a crowd of normal people.”); 390-
391 (for 14 year old, Segway is the “only option” she can use 
independently; without it at her high school, she would get 
tired or fall down); 199-200 (“pretty painful walk” to go 
distances); 399-400 (“definite need;” allows him to stand, and 
allows mobility in places otherwise inaccessible). 
34  Tr. 311-322, 402-404. 
35  Tr. 302. 



 15

Segway use in its hotels when there are no crowds 
around, no children and no obstacles. Tr. 246. Based 
solely on the ban, for example, Disney staff called 
the police and forced a corporate executive from his 
Segway onto the floor in the unoccupied lobby of a 
Disney hotel.36 

Segways are used safely both by Disney 
customers (indoors, outdoors and on wilderness 
trails) and by employees.37 There are speed 
restrictions.38 Disney has allowed “Segways to exist 
in [its] park for six years with reasonable 
restrictions on their use.”39 

C. Safety 

The Segway is recognized as sui generis.40 The 
Segway Corp. sells its devices for use by people with 
disabilities.41 The settlement proponents presented 
no evidence that Segways used by people with                                                         
36  Tr. 245-246.  
37 Tr. 110. “So for employees, we’ve bought hundreds of them 
and use them on both coasts for our cast members [employees].” 
Tr. 110. “Disney is one of the largest purchasers of Segways” 
Tr. 285. 
38  Tr. 109. 
39  Tr. 287. 
40  At the time of the proposed rulemaking under Title III, DOJ 
stated, with reference to electronic mobility devices, that “the 
only available model known to the Department is the Segway.” 
Notice of Proposed Rulemaking, Nondiscrimination on the 
Basis of Disability by Public Accommodations and in 
Commercial Facilities, 28 CFR Part 36, Federal Register: June 
17, 2008, at 34508-34557 (Vol. 73, No. 117), http://www.ada.gov 
/NPRM2008 /t3NPRM_federalreg.htm.   
41  Tr. 407-408. 
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disabilities are inherently unsafe to riders or to 
anyone else, whether in or out of a crowd.   

Segways have been used safely in widely 
varying, often very crowded, public environments.42 
Segways around small children are not a problem.43  

There have been independent safety studies, a 
“litany of studies” by various entities, including by 
the Department of Transportation Federal Highway 
Administration. Other United States and 
international studies have all concluded that “the 
Segway was very safe for use in crowds and in 
sidewalk environments.”44 It has multiple redundant 
safety features, exceeding those pertaining to any 
other vehicle.45  

                                                        
42  Segways are used for tourism, commuting, Tr. 201, and work 
at the White House, including the West Wing, and the United 
States Congress, and the Pentagon Tr. 204, 212-214. See Tr. 
208 (walking a dog, hauling out garbage); 213 (subways and 
buses); 254 (airplanes); 205-206 (subway trains “just a few feet 
from an eight-foot fall onto the tracks, no problem 
whatsoever.”); 262 (Broadway; downtown Chicago; Vatican); 
395 (railroad tracks; large sloping hill); 358 (Getty Museum, 
Los Angeles; Oak Creek Canyon, Sedona, Arizona); Tr. 206,  
262-263; 327 (”tens, twenties, and hundreds of thousands of 
people”); 327 (Superbowl XXXIX ), 357-358 (100,000 at Marine 
Corp amphibious landing demonstrations and air show); 379 
(State Fair, car shows); 205 (rush hour on the subway); 224 
(July 4 White House / Mall fireworks; “absolutely wall-to-wall 
shoulder-to-shoulder” pedestrian traffic). See references at note 
42 supra. 
43  Tr. 204-205, 345, 382, 392.   
44  Tr. 415.  See Objectors’ Trial Ex. 6.   
45 Tr. 292-294. The Segway doesn’t just shut down if there is a 
problem; it goes into a “safety shut down,” protecting the rider. 
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The White House and Justice Department’s 
determined that Segway use was not a “direct 
threat” under the ADA and that there was no known 
“circumstance where somebody with a disability 
operating a Segway as their assistive device had 
hurt anybody else,” as testified by petitioner Major 
Daniel Gade, of his responsibilities as Associate 
Director, White House Domestic Policy Council.46 It 
can run over someone’s foot without causing pain or 
injury.47 A Segway can stand still while in use, and 
will remain stable, even if someone pushes it or runs 
up against it.48 

In contrast to its treatment of Segways of 
people with disabilities, Disney does not control the 
speed of mobility devices that non-disabled 
customers bring in.49 Electric wheelchairs and 
scooters, for example, are allowed by Disney. 

Disney’s evidence on safety issues was 
confined to the lay opinion of its safety officer, a 
newspaper article about a Segway incident, and the 
Segway Corp.’s manual.50                                                                                                                   
Tr. 412-413, 414-415. 
46 Tr. 221-222.  
47  Tr. 208-209, 392-393. 
48  Tr. 259, 260. Neither of two recalls for the Segway related to 
safety issues relevant to its use by people with disabilities. Tr. 
413-414. 
49  Tr. 477. 
50  The manual includes numerous warnings and advice 
regarding safe use, and the consequences of unsafe use, much 
like the consumer warnings which accompany such things as 
bicycles, wheelchairs and toaster ovens. 
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Significantly, in banning Segways, Disney did 
not rely on any documents or studies, engineering 
studies.51 There is no evidence that Disney examined 
or considered whether Segway use restricted to 
people with disabilities who are experienced in using 
their own device was safe or unsafe.  

Disney’s expert, Dr. Axelson was not asked by 
Disney to test the Segway, and he did not offer an 
opinion on Segway safety. All his test results were 
about the safety of the ESV. 

D. The ESV  

Disney developed its Electric Stand-up Vehicle 
(ESV) machine about the time of the settlement. 
Nobody disputed its safety.52 However, the ESV is 
not useable or appropriate for all people with 
mobility disabilities or for Segway users with 
disabilities, as Disney’s own expert testified: “There 
are going to be some people that probably can't use 
that device.”53 Various physical capacities are 
needed to be able to use the ESV, he explained.54 

The uncontradicted evidence  shows the ESV 
does not work for “the class as a whole” in Rule 23 
terms: 

 A person with one hand cannot operate the 
ESV. Tr. 374. 

 One may be able to ‘use’ it technically but                                                         
51  Tr. 304-305. 
52  Tr. 143-144. 
53  Tr. 173. 
54  Tr. 181-185. 
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could experience discomfort from fatigue. Tr. 
370. 

 The ESV requires one to turn around to look 
back Tr. 330. In addition, it has a risk of 
collision, a risk of falling off, Tr. 91. A person 
with paralyzed or spastic hands cannot 
operate the ESV. Tr. 398. 

 One is more likely to hit someone in the ESV 
than on a Segway. Tr. 329. 

 Lack of familiarity puts the user, those around 
him or her, and the machine at risk. Tr. 370 
(“they'll just crash into things”); 382-383. 

 The ESV does not allow a rider to go up to a 
door and open it, or to go into a bathroom 
stall. Tr. 263-264, 440-441. 

REASONS TO ALLOW THE WRIT 

A. The questions presented here apply to 
every Rule 23(b)(2) class action, and to standing of 
class representatives in one state to expand relief to 
a state to which they have no connection. In addition 
to resolving an inter-circuit conflict, this case 
provides an opportunity to resolve an important Due 
Process concern addressed, but not resolved, in Wal-
Mart Stores v. Dukes, and to address the absence of 
notice to absentee class members of a settlement’s 
waiver of important personal rights. 

B. Compounding its disregard of Wal-Mart 
and of the fundamental Due Process requirements 
for notice, the Eleventh Circuit and the district court 
disregarded this Court’s mandate in Amchem 
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Products, Inc. v. Windsor, 521 U.S. 591, 620 (1997), 
and Ortiz v. Fibreboard Corp., 527 U.S. 81 (1999), for 
“undiluted, even heightened attention” over 
settlement-only actions. Amchem, 521 U.S. at 620. 

Objectors had vigorously argued that such 
scrutiny was required, and especially appropriate in 
the circumstances of this case. The court below, 
however, applied an unadorned “abuse of discretion” 
standard, without any attention at all to the 
settlement-only nature of the certification.55  

Settlement-only classes are subject to risk of 
abuse. One side may be cornered into an unfair 
settlement by an opponent which is especially well-
resourced, has substantial leverage, or otherwise 
might overwhelm the other side. One side might 
demand inclusion in a settlement of a provision 
unfair to absentees. 

It may be that one side feels the proverbial 
“gun at the head” in the last moments of negotiation 
and gives in to unjustifiable demands to meet a 
court-imposed deadline. Here, the proverb became 
manifest, with the illegal provisions challenged here 
imposed at the last moments with a “gun to the 
head” of plaintiffs’ counsel. 

Scrutiny of settlement-only class certifications 
are “to protect absentees by blocking unwarranted or 
overbroad class definitions.” Amchem, 521 U.S. at                                                         
55 For the standard, the court relied on two of its decisions, 
neither of which involved a settlement-only class. Heffner v. 
Blue Cross & Blue Shield of Ala., Inc., 443 F.3d 1330, 1337 
(11th Cir. 2006); Faught v. Am. Home Shield Corp., 668 F.3d 
1233, 1239 (11th Cir. 2011).  
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620. In Ortiz v. Fibreboard Corp., 527 U.S. 815, 849 
(1999), the Court confirmed the need for heightened 
scrutiny of settlement-only class certifications and 
rejected the notion that a fairness hearing cures the 
violation of a settlement which fails to protect 
absentee class members: 

As in Wal-Mart, the Court in Amchem was 
concerned with class “unity.” Heightened scrutiny is 
to “focus court attention on whether a proposed class 
has sufficient unity so that absent members can 
fairly be bound by decisions of class representatives." 
Amchem, 521 U.S. at 621, n. 8. (emphasis added).  

We turn now to how the neglect of the 
Amchem-Ortiz principles, in concert with disregard 
of Wal-Mart’s teachings, resulted in the flawed and 
unjust decision in the case at bar, one which 
implicates serious inter-circuit conflict and the Due 
Process rights of absentee class members. 

I. Due Process requires notice to 
absentee class members of a Rule 
23(b)(2) settlement in all cases or, 
at least, where the class’ rights are 
waived. This case is an apt vehicle 
to decide a key issue left open in 
Wal-Mart Stores v. Dukes, and to 
resolve an inter-circuit conflict. 

Denial of notice to absentee class members in 
Rule 23(b)(2) class actions violates Due Process 
principles.  

The current system is distorted. Unless a 
notice requirement is read into Rule 23(b)(2) class 
certification, absentee class members in an 
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injunction case – even one regarding sweeping multi-
million dollar systemic relief affecting one’s health or 
life -- are treated less favorably than damages 
absentees under Rule 23(b)(3) who may receive a $25 
gift certificate or refund. The former receive no 
notice; the latter receive notice. 

Wal-Mart Stores observed that there is a 
“serious possibility” that “absence of notice and opt-
out violates due process” where monetary claims do 
not predominate in a Rule 23(b)(2) class action. Wal-
Mart Stores, 131 S.Ct. at 2559, citing Phillips 
Petroleum Co. v. Shutts, 472 U.S. 797, 812 (1985).56 
That question was left open.  

A. The case at bar is an apt vehicle to 
examine the “serious possibility” of doctrinal 
development on notice. This is an easy case. Here, 
the class was never provided any notice at all of even 
the existence of the waiver of all state and local 
claims. Even if Due Process does not require notice 
in all 23(b)(2) cases, it certainly requires notice when 
important rights are waived. 

                                                        
56 131 S.Ct. at 2559. Other language in the decision casts at 
least a hint of discomfort with the current interpretation of 
Rule 23(b)(2) as permitting no notice: 

(b)(2) does not require that class members be 
given notice and opt-out rights, presumably 
because it is thought (rightly or wrongly) that 
notice has no purpose when the class is 
mandatory, and that depriving people of their 
right to sue in this manner complies with the 
Due Process Clause.  

Wal-Mart, 131 S. Ct. at 2559. 
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It is fundamental that Due Process requires 
notice and an opportunity to be heard. It ought to be 
obvious – and should be recognized by the Court 
here – that Rule 23(b)(2) class members must have 
notice when a class settlement waives and releases, 
for the entire national class, “any and all claims” 
under any “state or local law or similar disability 
rights statute or regulation.”57 

The essentially secret waiver here is 
impermissible. A secret waiver obviously violates the 
Due Process rights of the absent class members. As 
the Court held in Phillips Petroleum Co. v. Shutts, 
472 U.S. 797 (1985): 

. . . before an absent class member's 
right of action was extinguishable due 
process required that the member 
"receive notice plus an opportunity to be 
heard and participate in the litigation," 
and we said that "at a minimum . . . an 
absent plaintiff [must] be provided with 
an opportunity to remove himself from 
the class.  

Id. at 812.  That Shutts was a damages case does not 
affect this Due Process rule. 

B.  A serious inter-circuit conflict would be 
eliminated by adoption of a Due Process notice 
requirement for Rule 23(b)(2) classes. The inter-                                                        
57  The rights waived may be different from, and also more 
valuable than, those under the ADA. See, e.g., Post-Hearing 
Brief by 23 States’ Attorneys General, Dkt 219 at 10-11 
(examples that Florida and California law provide greater relief 
than ADA). 
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circuit conflicts were before this Court recently and 
the Court vacated and remanded in light of Wal-
Mart. Wang v. Chinese Daily News, Inc., 623 F.3d 
743, 753-754 (9th Cir. 2010), vacated and remanded, 
132 S. Ct. 74 (2011).  

Rule 23(b)(2) is silent on whether an 
injunction case may also include any damage claims, 
even incidental damages. Notice to Rule 23(b)(2) 
class members is not mandated. See Rule 23(c)(2)(A). 
But notice is required in the a damages class action 
under Rule 23(b)(3).  

Judicial management of Rule 23(b)(2) 
litigation is fraught with confusion and conflicting 
circuit decisions on whether and how damages may 
be included under (b)(2), and when notice is 
required. Litigants have an incentive to manipulate 
relief, depending on whether they prefer (b)(2) or 
(b)(3) treatment. 

Whether damages are “incidental” has become 
the hallmark in acceptability of a (b)(2) class (and 
thus, whether notice may be dispensed with). The 
circuits are in conflict on that question. 

 The Fifth, Sixth, Seventh and Eleventh 
Circuits have adopted a rule allowing recovery 
of damages in a Rule 23(b)(2) case as long as 
they are "incidental" and flow directly the 
actions being enjoined.58                                                          

58  Allison v. Citgo Petroleum Corp., 151 F.3d 402, 415 (5th Cir. 
1998). See FPX, LLC v. Google, Inc., 276 F.R.D. 543, 552 (E.D. 
Tex. 2011) (stating its view that Wal-Mart Stores “overruled, at 
least in part” Allison). 
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 The Second Circuit disagrees and holds that 
the salient factor is the plaintiffs' "subjective 
intent" in bringing the suit, along with 
adopting another approach from the Advisory 
Committee Note.59 Until Wal-Mart, at least, 
the Ninth Circuit also was in conflict with the 
other circuits.60 

 As the Fourth Circuit has explained, this 
issue under Rule 23(b)(2) affects the need for 
notice.61 

A simple rule requiring notice would cut 
through the inter-circuit conflict and the virtually 
mystical efforts to distinguish “incidental” damages 
from other damages.  

No harm could result from this bright-line                                                                                                                  
Reeb v. Ohio Dept. of Rehab. & Corr., 435 F.3d, 639, 649-650 
(6th Cir. 2006). 

Lemon v. Int'l Union of Operating Eng'rs, 216 F.3d 577, 580-
581 (7th Cir. 2000). 

Cooper v. Southern Co., 390 F.3d 695, 720 (11th Cir. 2004) 
abrogated on other grounds, Ash v. Tyson Foods, Inc., 546 U.S. 
454, 456-57 (2006). 
59  Robinson v. Metro-North Commuter Railroad Co., 267 F.3d 
147, 163-64 (2d Cir. 2001), cert. den.,  535 U.S. 951 (2002)  
60  Westways World Travel, Inc. v. AMR, Corp., 2005 U.S. Dist. 
LEXIS 47291 at n. 3 (C.D. Cal. Feb. 24, 2005) (“When this court 
certified the Rule 23(b)(2) class, it mistakenly relied on the 
distinction between incidental and non-incidental damages 
outlined in Allison v Citgo Petroleum Corp, 151 F 3d 402, 413-
15 (5th Cir 1998). The Ninth Circuit has rejected that "bright-
line rule" Molski, 318 F.3d at 949-50.”).   
61  Thorn v. Jefferson-Pilot Life Ins. Co., 445 F.3d 311, 330, n. 
25 (4th Cir. 2006). 
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Due Process rule. The cost of notice is relatively 
minor, and courts routinely address class member 
objections. Judicial economy would be served by 
eliminating adjudication of the meaning of 
“incidental” which has tied the circuits in knots.  

Given the inter-circuit conflict, it is no wonder 
that this Court acknowledged the possibility that 
Due Process requires notice in all Rule 23(b)(2) 
cases. It does. 

If not a global rule, then – at the least – Due 
Process requires notice in a (b)(2) action where the 
class representatives seek to waive important 
personal rights of the absentees, as is the case here. 
Such a hidden waiver is, on its face, procedurally 
and substantively deficient under the Due Process 
Clause. 

C.  Even apart from the inter-circuit 
conflict, the failure to give notice of the waiver to the 
class destroys the validity of the settlement.. 

Although no rigid standards govern the 
contents of Due Process notice to class members, 
Mullane v. Central Hanover Bank & Trust Co., 339 
U.S. 306 (1950), the notice must "fairly apprise the 
prospective members of the class of the terms of the 
proposed settlement and of the options that are open 
to them in connection with [the] proceedings." 
Grunin v. International House of Pancakes, 513 F.2d 
114, 122 (8th Cir. 1975), cert. den., 423 U.S. 864, 
(1975). Cf. Twigg v. Sears, 153 F.3d 1222 (11th Cir. 
Fla. 1998). 

Here, no notice at all of the waiver was 
provided. Despite strenuous objections to the waiver 
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by 23 States and other objectors,62 the district court 
failed to rule on the issue. The court of appeals 
acknowledged but did not decide the question. 

II. A class cannot be certified under Wal-
Mart Stores, Inc. v. Dukes where 
disability-necessitated reliance on a 
mobility device varies immensely, and 
no single injunction can resolve a 
claim. 

The court of appeals palpably and doubly 
applied the wrong rule of law when it (a) concluded 
that Rule 23(a) was satisfied simply because 
Disney’s Segway ban was at issue, regardless of an 
individual class member’s facts and disability-
necessitated reliance on the Segway, and (b) ignored 
the “unitary” injunction necessity under Rule 
23(b)(2). When the class is defined based on 
“reliance” and “reliance varies immensely, no single 
injunction is permitted. 

The conflict with Wal-Mart Stores, Inc. v. 
Dukes, 131 S. Ct. 2541 (2011), is so profound that a 
“vacate and remand” order is appropriate here as it 
was in Chinese Daily News, Inc. v. Wang, 132 S. Ct. 
74 (2011) (vacating and remanding in light of Wal-
Mart Stores).                                                         
62  See, e.g., Objections of Disability Rights Advocates for 
Technology, et al., Dkt 97 at 10-12 and 14-15; and DRAFT post-
hearing brief, Dkt 217 at 17-18. See Objection by Advocacy 
Center for Persons with Disabilities, Inc., Dkt 102 and 103; 
Post-Hearing Brief by 23 States’ Attorneys General, Dkt 219 at 
10-11 (examples that Florida and California law provide 
greater relief than ADA). See also other objections at Dkt. 137, 
and note 17 above. 
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A. Under Wal-Mart, all class members 
must “have suffered the same injury. [cite omitted]. 
This does not mean merely that they have all 
suffered a violation of the same provision of law.”63 
The key is that class certification “will resolve an 
issue that is central to the validity of each one of the 
claims in one stroke.” Wal-Mart Stores, Inc. v. Dukes, 
131 S. Ct. 2541, 2551 (2011).  

Here, there is no factual dispute that there is 
a spectrum of degrees of “reliance” on the Segway, 
with class representatives hardly using the device at 
all, and objectors with intensive and extensive need 
for the device daily in their lives. Keep in mind that 
it was the parties who chose to use the words “rely 
upon” in the class definition, thus mandating inquiry 
into how that term does (or does not) apply to each 
class member for Rule 23 purposes. 

The court of appeals’ decision, couched in 
typicality terms (which merge with commonality64) 
conceded the dissimilarities of the class members but 
upheld certification solely because of the Disney’s 
“same policy” applied to each. This is unacceptable 
under Rule 23(a). Wal-Mart Stores. 

B. The decision below violates the explicit 
direction of Wal-Mart that Rule 23(b)(2) applies only 
when a single injunction would protect “each” class 
member; Rule 23 cannot be applied to certify a class                                                         
63  Wal-Mart Stores, Inc. v. Dukes, 131 S. Ct. 2541, 2551 (2011), 
quoting General Telephone Co. of Southwest v. Falcon, 457 U.S. 
147, 157 (1982). 
64  Wal-Mart Stores, 131 S.Ct. at 2551, n. 5 (“commonality and 
typicality requirements or Rule 23(a) tend to merge.”). 
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where each class member would be entitled to a 
different injunction or individualized relief: 

In other words, Rule 23(b)(2) applies 
only when a single injunction or 
declaratory judgment would provide 
relief to each member of the class.  

Wal-Mart, 131 S. Ct. 2541, 2557 (2011).65 As the 
Court held, “The key to the (b)(2) class is ‘the 
indivisible nature of the injunctive or declaratory 
remedy warranted -- the notion that the conduct is 
such that it can be enjoined or declared unlawful 
only as to all of the class members or as to none of 
them.’” Id. (citation omitted).66 

Under Wal-Mart, the class “indivisibility” may 
arise in at least two ways: a) indivisibility of the 
legal claims of the all the class members, or b) 
indivisibility of the application of a legal claim to 
each class member’s factual circumstances. 

On indivisibility of the legal claims, the 
settlement fails in two respects. First, the settlement 
waives each class member’s legal claims against 
Disney under “any and all claims” and under any                                                         
65  As noted with emphasis in Wal-Mart Stores, “the validity of 
a (b)(2) class depends on whether ‘final injunctive relief or 
corresponding declaratory relief is appropriate respecting the 
class as a whole,’ Rule 23(b)(2) (emphasis added),” 131 S.Ct. at 
2560. 
66 This principle, of course, applies by its terms to purely 
injunctive cases as well as those involving damages. See M.D. v. 
Perry, 675 F.3d 832(5th Cir. Tex. 2012) (Texas foster care 
system); Jamie S. v. Milwaukee Pub. Schs, 668 F.3d 481 (7th 
Cir. Wis. 2012) (reform of special education). 
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“state or local law or similar disability rights statute 
or regulation.” The class members’ identities are not 
all known; those with past claims were never 
identified and those with future claims are, by 
definition, unknown. Thus, each class member’s 
waived claims (and the underlying facts and law) are 
different. 

The waiver and its enforcing injunction makes 
the district court the national watchdog, wherever 
and forever, of all disability rights suits against 
Disney involving Segways or similar devices. This is 
a classic unmanageable Rule 23 class.67 

Second and independently, under Wal-Mart 
Stores, an injunction upholding the Segway ban can 
be upheld only if it is a “unitary” injunction 
applicable to the facts of all the class members. 
Here, one would look to the factual circumstances of 
each class member who arguably “relies upon” the 
Segway for mobility (“reliance” being the keyword in 
the class definition); the degree of reliance is all over 
the map. Because reliance is a matter of degree, 
there is simply no common question in Rule 23’s 
terms.  

  

                                                        
67  See Wal-Mart, supra;  Zinser v. Accufix Research Institute, 
Inc., 253 F.3d 1180, 1189-1192 (9th Cir. 2001) (class would 
require application of law of all 50 states); In re LifeUSA 
Holding, Inc., 242 F.3d 136, 147-148 (3d Cir. 2001); Vega v. T-
Mobile USA, Inc., 564 F.3d 1256, 1272 (11th Cir. 2009)); Sacred 
Heart Health Sys. v. Humana Military Healthcare Servs., 601 
F.3d 1159 (11th Cir. 2010) (claims by 260 hospitals, with 33 
variants). 
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III. Under Lujan, Arizona Christian 
School, and Lyons, the named 
plaintiffs, uninjured in California, 
have no Article III standing to 
impose a national waiver or to insert 
California relief into their case in a 
settlement-only certification. 

This case presents the important issue of 
inclusion  in a settlement-only certification of terms 
which the class representatives would otherwise not 
have standing to litigate or to settle. This is an abuse 
which Amchem scrutiny would have prevented. 

Capitalizing on the three plaintiffs’ “gun to our 
head” capitulation, the Florida plaintiffs and Walt 
Disney World added at the last moment a reference to 
Disney’s California Disneyland, and altered the class 
definition to include the California property. Not one of 
the three claimed any connection at all to California; 
they lived in Illinois and Iowa and all their alleged 
injuries occurred with regard to Disney in Florida.   

This case established a national class 
encompassing a waiver of all states’ disability rights 
laws in a suit by plaintiffs with a claim against Disney 
in Florida, and with no standing anywhere else.68 

An Article III injury-in-fact is a harm that is 
"concrete and particularized" and "actual or 
imminent, not conjectural or hypothetical." Lujan v. 
Defenders of Wildlife, 504 U.S. 555, 560-61 (1992)                                                         
68  This standing issue was raised in the court of appeals in the 
issues presented and in a separate argument. Brief for 
Appellants Disability Rights Advocates for Technology, Inc. et 
al No. 11-12013B, at Section II.D. at 33-34. 
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(internal quotations omitted); Arizona Christian Sch. 
Tuition Org. v. Winn, 131 S. Ct. 1436, 1442 (2011) 
(injury in “personal and individual way”). A plaintiff 
must show that he or she "sustained or is 
immediately in danger of sustaining some direct 
injury.” City of Los Angeles v. Lyons, 461 U.S. 95, 
102, (1983) (internal quotations omitted).  A “claim 
cannot be asserted on behalf of a class unless at least 
one named plaintiff has suffered the injury that 
gives rise to that claim.” Prado-Steiman ex rel. Prado 
v. Bush, 221 F.3d 1266, 1280 (11th Cir. 2000); see 
Schlesinger v. Reservists Committee to Stop the War, 
418 U.S. 208, 216 (1974).  

The named Plaintiffs do not have standing to 
represent a class that includes visitors to Disney’s 
California property or individuals with claims under 
other states’ laws. Because such a class would be 
improper, a class may not be certified and the 
settlement agreement may not release claims under 
other states’ laws on behalf of a national class. 
Standing evaporates.69 

                                                          
69  A class action which involves possible examination of 

the laws of 50 states is not manageable and cannot be certified. 
Andrews v. AT&T, 95 F.3d 1014, 1023-1024 (11th Cir. 1996) 
(telecommunications suit re whether “900” dialing operations 
constituted gambling under state’s laws); In re Terazosin 
Hydrochloride Antitrust Litig., 160 F. Supp. 2d 1365, 1370 
(S.D. Fla. 2001) (antitrust; pharmaceutical companies allegedly 
entered into secret agreements that affected the price of a drug; 
held end payors can only include in the class those in 
jurisdictions which “follow federal court decisions” on antitrust 
law. No named plaintiffs “suffered an injury giving rise to an 
antitrust claim in [10 States are listed].”). 
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CONCLUSION 

Petitioners respectfully pray that the Court 
grant certiorari and reverse the decision of the court 
below. 

 

Respectfully submitted, 

David Ferleger 
   COUNSEL OF RECORD 
413 Johnson Street, Suite 203 
Jenkintown, PA 19046 
(215) 887-0123 
david@ferleger.com 
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[PUBLISH]

IN THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

No. 11-12013
D. C. Docket No. 6:07-cv-01785-GAP-KRS

MAHALA AULT,
on her own behalf and on behalf of all others similarly
situated, STACIE RHEA, on her own behalf and on
behalf of all others similarly situated, DAN
WALLACE, on his own behalf and on behalf of all
others similarly situated,

Plaintiffs-Appellees,

JERRY MILLER,
DISABILITY RIGHTS ADVOCATES FOR
TECHNOLOGY, DANIEL M. GADE, ALAN A.
MACCINI, JAMES F. OVERBY,

Intervenor Plaintiffs-Appellants,

JERRY KERR,
Interested Party-Appellant,

versus

WALT DISNEY WORLD CO.,
Defendant–Appellee.

Appeal from the United States District Court
for the Middle District of Florida

(August 30, 2012)
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Before DUBINA, Chief Judge, JORDAN and
ALARCON,  Circuit Judges DUBINA, Chief Judge:

This appeal is brought by objectors to the
district court’s approval of a class action settlement. 
The underlying case involves allegations that Appellee
Walt Disney World Company (“Disney”) is violating
Title III of the Americans with Disabilities Act, 42
U.S.C. § 12182, et seq. (“Title III”), by implementing a
policy that bans the use of two-wheeled vehicles,
including Segways®, by customers within its parks
and hotels, without exception.  The district court
certified a settlement-only class and found that the
settlement reached between the class representatives
and Disney was fair.  Objectors appeal both of these
orders, arguing that (1) class certification is
inappropriate under Federal Rule of Civil Procedure
23; and (2) the district court abused its discretion by
approving the settlement agreement after an extensive
fairness hearing.  We conclude that there was no abuse
of discretion and affirm the district court’s orders.  

I.

Disney has a policy that bans the use of all
two-wheeled vehicles in all of the parks and hotels
within its Walt Disney World Resort and Disneyland
Resort (collectively “Disney Resorts”).  The ban

 

Honorable Arthur L. Alarcon, United States Circuit Judge
for the Ninth Circuit Court of Appeals, sitting by designation. 
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effectively prohibits the use of Segways®1 and has no
exceptions, even for those with disabilities.  On
November 9, 2007, Mahala Ault, Stacie Rhea, and Dan
Wallace (collectively “class representatives”) brought
a class action suit against Disney on behalf of past and
future Disney customers who have a mobility disability
and rely upon a Segway® for mobility assistance.  The
class action suit alleges that Disney’s policy violates
Title III and seeks an injunction directing Disney to
permit the use of Segways® within Disney Resorts.  

A year later, the parties entered into a
class-wide settlement agreement.  According to the
terms of the settlement, Disney will maintain its ban
on Segways® and, in return, will develop a
four-wheeled, electric stand-up vehicle (“the ESV”) for
those for whom a stand-up mobility device is a
necessity and who are unable to utilize a mobility
device that requires sitting, such as an electronic
wheelchair or motorized scooter.  The settlement
agreement also includes a nationwide waiver of
declaratory or injunctive claims relating to Disney’s
policy.  Upon review of the settlement, the district
court granted conditional class certification and
preliminarily approved the settlement.    

Following the district court’s approval of the
settlement and dispersal of the required class notice to
individual class members and to members of
organizations that support people with mobility
disabilities, several parties filed objections to the

1  Because the only two-wheeled vehicle mentioned in this case is
the Segway®, we refer to Disney’s policy as a ban on Segways®.
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settlement.  The objectors include Appellant Disability
Rights Advocates for Technology (“DRAFT”), the
United States Department of Justice (“DOJ”),which
filed an amicus curiae brief in this appeal, 23 State
Attorneys General, and others (collectively “objectors”). 

After receipt of the objections, the district court
conducted a fairness hearing to hear the objectors’
challenges.  At the hearing, Disney’s Chief Safety
Officer, Greg Hale, presented evidence that allowing
customers to bring Segways® into the Disney Resorts
would pose a significant safety risk to other guests. 
Disney also presented evidence that the ESV was a
beneficial substitute.  In rebuttal, the objectors
presented testimony of people with severe mobility
disabilities—from amputations to neurological
disorders—for whom, objectors insist, using a
Segway® is necessary and operating the ESV is
impossible. 

After conducting the fairness hearing, the
district court vacated its prior order conditionally
certifying the class and dismissed the case for lack of
prudential standing, finding that because all of the
named plaintiffs and objectors were able to use
wheelchairs or motorized scooters, none had been
denied access to Disney’s parks.  Class representatives
appealed to a panel of this court, which held that the
class representatives’ interests “are arguably within
the zone of interest protected by [Title III]” and
remanded the case to the district court for “a
determination as to whether the claims of the named
plaintiffs are typical of the claims of the class and
whether they are adequate representatives of the
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class.”  Ault v. Walt Disney World Co., 405 F. App’x.
401, 401 (11th Cir. 2010) (per curiam).

Between the district court’s dismissal for lack of
prudential standing and this court’s decision, the DOJ
issued a new Title III regulation, 28 C.F.R. § 36.311. 
This regulation requires a public accommodation, such
as Disney Resorts, to “make reasonable modifications
in its policies . . . to permit the use of other
power-driven mobility devices” unless Disney can
demonstrate that the device “cannot be operated in
accordance with legitimate safety requirements.”  Id.
§ 36.311(b)(1).  

After this court’s remand, the district court
granted final class certification based upon its prior
findings, approved the settlement as fair and
reasonable based upon the factors set forth in Bennett
v. Behring Corp., 737 F.2d 982, 986 (11th Cir. 1984),
and overruled all objections.  In determining that the
class representatives were unlikely to prevail at trial,
one of the Bennett factors, the district court made two
findings.  First, the district court afforded the new
DOJ regulation no deference under Chevron, U.S.A.,
Inc. v. Natural Resource Defense Council, Inc., 467
U.S. 837, 844, 104 S. Ct. 2778, 2782 (1984), because
the court found that “the revised regulations conflict
with the plain language of Title III.”  [R. 252 at 7.] 
Second, the district court found that even if the new
DOJ regulation is afforded deference, class
representatives are still likely to fail in their claim
because of Disney’s legitimate safety concerns.  The
objectors then perfected this appeal. 
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II.

The district court’s certification of a class
pursuant to Rule 23 is reviewed for abuse of discretion. 
Heffner v. Blue Cross & Blue Shield of Ala., Inc., 443
F.3d 1330, 1337 (11th Cir. 2006).  We also review the
district court’s approval of a class action settlement
agreement for abuse of discretion.  Faught v. Am.
Home Shield Corp., 668 F.3d 1233, 1239 (11th Cir.
2011).  “The proponents of class actions settlements
bear the burden of . . . demonstrating that the
settlement distribution is fair, reasonable, and
adequate.”  Id. (internal quotation marks omitted).  

III.

Objectors first argue that the class does not
satisfy the prerequisites to class certification set forth
in Rule 23(a), insisting that “the claims or defenses of
the representative parties are [not] typical of the
claims or defenses of the class[.]”  FED. R. CIV. P.
23(a)(3).2  Objectors argue that the class
representatives’ claims lack the required typicality
because the class representatives do not rely upon
their Segways® for mobility to the same extent as
other class members.  For example, Wallace only uses
his Segway® once or twice a week, while Ault uses a
cane or scooter for help with mobility and infrequently
uses her Segway®.  In contrast, according to the

2 Objectors also argue that class representatives are not adequate
representatives of the class, FED. R. CIV. P. 23(a)(4), and that the
district court improperly certified the class pursuant to Rule
23(b)(2).  We have considered these arguments and find them
unpersuasive.  Therefore, we summarily reject them.
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objectors, a Segway® for several class members is an
absolute necessity for mobility, which makes the
claims of these class members sufficiently different
from those of the class representatives to defeat class
certification.  

In the first order granting preliminary class
certification, the district court found that the claims of
the class representatives are typical because all class
members assert that Disney’s Segway® ban violates
Title III and precludes them from using and enjoying
Disney’s parks to the fullest.  Following this court’s
remand, the district court found no reason to disturb
this previous finding, and we agree.  Class members’
claims all stem from the same policy prohibiting the
use of Segways® within Disney Resorts, and all claims
require analysis of Title III to determine the outcome. 
While each class member may have a stronger or
weaker claim depending upon his or her degree of
reliance, we conclude that this alone does not make
class representatives’ claims atypical of the class as a
whole.  Class members’ claims need not be identical to
satisfy the typicality requirement; rather, there need
only exist “a sufficient nexus . . . between the legal
claims of the named class representatives and those of
individual class members to warrant class
certification.” Prado-Steiman v. Bush, 221 F.3d 1266,
1278–79 (11th Cir. 2000).  This nexus exists “if the
claims or defenses of the class and the class
representative arise from the same event or pattern or
practice and are based on the same legal theory.” 
Kornberg v. Carnival Cruise Lines, Inc., 741 F.2d 1332,
1337 (11th Cir. 1984).  All claims in this class action
arise from the same policy—Disney’s ban on
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Segways®—and are all based upon liability pursuant
to Title III.  Thus, we conclude that the district court
clearly did not abuse its discretion by finding that the
claims of the class representatives and class members
are typical and warrant class certification.

IV.

Class actions can only be settled with the
approval of the court.  FED. R. CIV. P. 23(e).  In
approving the settlement, the district court must
conduct “a hearing and . . . [find] that it is fair,
reasonable, and adequate.”  Id. 23(e)(2).  The district
court must also find that the settlement “is not the
product of collusion between the parties.”  Bennett, 737
F.2d at 986 (internal quotation marks omitted).  When
the district court initially approved the settlement in
the present case, the district court considered the six
factors espoused by this court in Bennett and found
that the class was unlikely to succeed at trial.  See id. 
Based upon this finding, the district court looked at
the other Bennett factors and determined that the
settlement agreement afforded at least some relief that
was fair and reasonable.  See id.  The district court’s
initial determination regarding the class’s likelihood of
success at trial occurred before the DOJ issued the
new regulation that requires a public accommodation
to modify its policies to permit mobility assistance
devices such as Segways® unless the public
accommodation determines that such devices cannot
be operated safely.  28 C.F.R. §§ 36.104, 36.311(b)(1). 
Before the district court and this court, in its amicus
brief, the DOJ argues that the regulation alters the
landscape of Title III jurisprudence in such a way as to
make it likely the class would succeed at trial if

A-8



allowed to proceed.  However, after this court’s
remand, the district court disagreed with the DOJ and
found that even if the new DOJ regulation is afforded
deference,3 Disney’s legitimate safety concerns present
a significant hurdle to the class’s ability to succeed at
trial.    

The first Bennett factor is “the likelihood of
success at trial[.]” 737 F.2d at 986.  During an
extensive fairness hearing before the district court,
Hale testified regarding the safety risks posed by the
operation of Segways® in Disney Resorts.  The very
factors Hale considered before deciding that Segways®
are too dangerous for operation in Disney Resorts are
the very factors facilities are required to consider
under the new regulation.  See 28 C.F.R. §
36.311(b)(2)(i)–(v) (requiring a public accommodation
to consider the attributes of the device, the volume of
foot traffic in the facility, the design and operational
characteristics of the facility, whether safety
restrictions on the use of the device can mitigate its
danger, and whether operation of the device will harm
the environment in determining if a specific device is
allowable in the facility). The district court found that
based upon this testimony Disney is likely to succeed
at trial in showing that it has fulfilled its obligations

3 We acknowledge that the district court also found that the DOJ
regulation should be given no deference, finding it to be contrary
to Title III.  See Chevron, 467 U.S. at 843–44, 104 S. Ct. at 2782. 
However, because we affirm the case on other grounds, we defer
answering this question and leave it for another day.    
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under Title III.4  Objectors and the DOJ would like us
to hold that this finding constitutes an abuse of
discretion.  We decline to do so.  The issue before us is
not who prevails over whom, but rather, the question
is whether the district court abused its discretion in its
finding regarding who was most likely to prevail at
trial.  We conclude from the record that there is no
abuse of discretion.    

The second Bennett factor that must be
considered is “the range of possible recovery[.]” 737
F.2d at 986.  Class representatives in this class only
seek injunctive or declaratory relief; therefore, the
class receives either nothing or an injunction requiring
Disney to permit Segways® at Disney Resorts. 
Because the district court found that class
representatives were unlikely to prevail at trial, the
district court found that Disney’s agreement to
produce and make available the ESVs is a beneficial

4 Following oral argument, this court was made aware of the
recent decision of Baughman v. Walt Disney World Co., No.
10-55792,  __ F.3d __ (9th Cir. July 18, 2012), where the Ninth
Circuit ruled that Disney was not entitled to summary judgment
in a case filed by an individual challenging its Segway® ban
because genuine issues of material fact existed.  The Ninth Circuit
did not hold that Title III requires Disney to permit Segways® in
Disney Resorts, and, in fact, explicitly stated that Segways® can
be excluded if Disney determines that the safety factors listed in
28 C.F.R. § 36.311(b)(2) warrant exclusion.  Baughman, __ F.3d at
__.  In the present case, the district court found that if this action
went to trial, Disney was likely to prevail because of its reliance
upon those exact safety factors.  Therefore, Baughman is factually
and procedurally different from the case at bar and does not
transform the district court’s wellreasoned analysis into an abuse
of discretion.
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remedy for the class.  This finding does not constitute
an abuse of discretion.  If Disney prevails at trial, the
class will be left with no remedy at all.  This
settlement precludes such a Draconian result and
ensures that a stand-up mobility device is available at
Disney Resorts if it conforms to Disney’s unique safety
requirements.  Therefore, we conclude that the district
court’s finding that the settlement results in a “fair,
adequate, and reasonable” remedy within the range of
possible recoveries is also not an abuse of discretion. 
See Bennett, 737 F.2d at 986.5

V.

After a careful review of the record and with the
benefit of oral argument, we conclude that the district
court did not abuse its discretion in certifying the class
and in approving the settlement.  Accordingly, we
affirm its orders.  

AFFIRMED.

5 We also summarily reject objectors’ arguments regarding the
nationwide waiver of claims included in the settlement
agreement.  
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APPENDIX B

UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION

MAHALA AULT, STACIE RHEA and 
DAN WALLACE,

Plaintiffs,

-vs- Case No. 
6:07-cv-1785-Orl-31KRS

WALT DISNEY WORLD CO.,

Defendant.

_____________________________________/

FINAL JUDGMENT

This cause having come before the undersigned
United States District Judge, and upon the consent of
Plaintiffs Mahala Ault, Stacie Rhea1 and Dan Wallace,
individually and on behalf of all others similarly
situated, and defendant Walt Disney Parks and
Resorts U.S., Inc. (“Worldco”), formerly known as Walt
Disney World Co.,2 (collectively, the “parties”), the
Court enters final judgment as follows:  

1 Plaintiffs’ counsel, Jason Medley, advised the Court that Stacie
Rhea had passed away in October of 2010.  (Doc. 245.)

2 After the settlement agreement was executed, Walt Disney
World Co. changed its name to Walt Disney Parks and Resorts
U.S., Inc.

A-12



1. On December 26, 2008, the parties
executed and filed the Joint Stipulation of Settlement
and Release (“Settlement Agreement”) which sets forth
the terms of the parties’ agreement.  (See Doc. 82, Ex.
1.)  Pursuant to paragraph 18 of the Settlement
Agreement, the parties agreed to submit a proposed
final order in connection with final approval of the
settlement.

2. On April 4, 2011, this Court granted final
class certification and final approval of the settlement. 
(Doc. 252, Order Approving Class Action Settlement.)

3. After reviewing and considering the
relevant submissions, considering all objections, and
hearing arguments of counsel at an extensive two-day
fairness hearing, this Court found the Settlement
Agreement to be “fair, adequate, and reasonable, and
is not the product of collusion between the parties.” 
(Id. at 9.)

4. This Final Judgment enjoins and
prohibits any Settlement Class Member (as defined in
paragraph 5 of the Settlement Agreement) from
prosecuting against Worldco or its present or former
parent companies, subsidiaries, affiliates,
shareholders, officers, directors, employees, partners,
agents, representatives, attorneys, insurers, and any
other successors and assigns, any individual or class
claims which were or could be asserted in this case,
including without limitation any claims for declaratory
or injunctive relief arising out of the acts, facts,
transactions, occurrences, representations, or
omissions set forth in the complaint and subsequent
amended complaints.

A-13



5. Consistent with the terms of the
Settlement Agreement, this Court hereby awards
fifty-five thousand dollars ($55,000.00) to the firm of
Baker, Baker & Krajewski, LLC and fifteen thousand
dollars ($15,000.00) to the firm of O’Donnell, Ferebee,
Medley & Keiser, P.C. in full payment of their
attorneys’ fees and costs in this case.  Such amounts
shall be paid within fourteen (14) days of the Effective
Date of the Settlement Agreement, which is defined
therein as the date upon which judgment of approval
of the settlement has been entered by this Court, any
and all appeals from that judgment have been
exhausted, and the judgment is affirmed, or becomes
final and non-appealable.

6. Consistent with the terms of the
Settlement Agreement, this Court also awards four
thousand dollars ($4,000.00) to each Mahala Ault,
Stacie Rhea and Dan Wallace, which shall be paid
within fourteen (14) days of the Effective Date of the
Settlement Agreement.

7. The law firm of Dempsey and Associates,
P.A. has not reached an agreement with Worldco
regarding attorneys’ fees and costs, and therefore this
Court will set a hearing to resolve this issue. 

8. This case is hereby dismissed on the
merits and with prejudice.

9. The parties are ordered to comply with
the terms and provisions of the Settlement Agreement
and this Final Judgment.  The Court will retain
jurisdiction with respect to implementation and
enforcement of the terms of the Settlement Agreement. 
All signatories to the Settlement Agreement hereby
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submit to the continuing jurisdiction of the Court for
purposes of implementing and enforcing this Final
Judgment and the terms of the Settlement Agreement,
and resolving Dempsey & Associates, P.A.’s request for
attorneys’ fees and costs.

DONE and ORDERED in Chambers, in Orlando,
Florida on April 25, 2011.

GREGORY A. PRESNELL
UNITED STATES DISTRICT JUDGE

Copies furnished to:
Counsel of Record Unrepresented Party

A-15



APPENDIX C

UNITED STATES DISTRICT COURT MIDDLE
DISTRICT OF FLORIDA 

ORLANDO DIVISION

MAHALA AULT, STACIE RHEA 
and DAN WALLACE,

Plaintiff,

-vs- Case No.  6:07-cv-1785-Orl-31KRS

WALT DISNEY WORLD CO.,

Defendant.
_____________________________________/

ORDER APPROVING CLASS ACTION
SETTLEMENT 

I.  Introduction1

On November 9, 2007, Plaintiffs brought this
class action alleging that Defendant’s, Walt Disney
World Company (“Disney”), policy against Segways
violates Title III of the Americans with Disabilities

1  The Court’s Orders of January 5, 2009, and October 6, 2009, set
out in detail the facts underlying this dispute.  (See Docs. 83 and
228.) 
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Act.2  On December 5, 2008, the named parties
submitted a proposed settlement to the Court.  (Doc.
79.)  On January 5, 2009, the Court conditionally
certified a settlement-only class pursuant to FED. R.
CIV. P. 23(b)(2) and granted preliminary approval to
the settlement subject to objections and a fairness
hearing.  (Doc. 83.)

The Court conducted an extensive two-day
fairness hearing beginning on June 3, 2009.  (Docs. 208
and 209.)  Subsequent to the fairness hearing, the
Court permitted the parties, objectors and amici to file
post-hearing briefs.  (See Docs. 217 – 221 and 227.)

After reviewing and considering the relevant
submissions, considering the objections, and hearing
arguments of counsel at the fairness hearing, this
Court concluded that the named Plaintiffs lacked
prudential standing and dismissed the Second
Amended Complaint without prejudice.  (Doc. 228.) 
On appeal, the Eleventh Circuit determined that the
district court erred in concluding that the named
plaintiffs lacked prudential standing.  (Doc. 247.)  The
Eleventh Circuit remanded for this Court to consider,
inter alia, “whether the claims of the named
[P]laintiffs are typical of the claims of the class and
whether they are adequate representatives of the
class.”  (Id. at 3.) Following remand, the Court held a
status conference.  (Doc. 244.)  Subsequent to the
status conference, the Court permitted the objectors

2 See generally 42 U.S.C. §§ 12181 to 12189 (the “ADA”). 
Specifically, Plaintiffs alleged that Defendant’s policy violates 42
U.S.C. § 12182(b)(2)(A)(ii).
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and amici to file post-remand supplemental briefs, and
the parties were permitted to file responsive
memoranda.  (See Docs. 241, 246, 248 and 249.)3

The Court must now consider (1) whether to
grant final class certification and (2) whether to grant
final approval to the parties’ settlement.  For the
reasons set forth below, the Court answers each
question in the affirmative.

II. Analysis

A. Class Certification

This Court has previously had one occasion to
address in depth the propriety of class certification. 
Specifically, in its preliminary approval order, the
Court determined that the putative class satisfied the
numerosity, commonality, typicality, and adequacy of
representation requirements of Rule 23(a).  (Doc. 83 at
5-9.)  Additionally, the Court found that Plaintiffs
satisfied the requirements of Rule 23(b)(2).  (Id. at 9.)

Having fully considered the arguments raised by
the DOJ and DRAFT in their respective post-remand
briefs, the Court sees no reason to depart from its prior
rulings regarding class certification.  Both the DOJ
and DRAFT argue that the Plaintiffs’ claims lack
typicality under Rule 23(a) because they rely on
Segways to a different extent then other class
members.  However, any differences in the class
members’ degree of reliance has little or no relevance

3 Two post-remand briefs have been submitted by objector
Disability Rights Advocates for Technology (“DRAFT”) and amicus
curiae the U.S. Department of Justice (the “DOJ”).
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to the claims presented by the named Plaintiffs, which
are identical to the claims of every class member.  See
Prado-Steiman ex rel. Prado v. Bush, 221 F.3d 1266,
1279 n.14 (11th Cir. 2000).  “Every class member –
whether absent from the proceedings or acting as a
class representative – is asserting that Disney’s
prohibition on Segways precludes them from the full
use and enjoyment of the Parks.”  (Doc. 83 at 8.)  Such
similarity of legal theories shared by the Plaintiffs and
the class at large dictates a determination that the
named Plaintiffs’ claims are typical of those of the
members of the putative class.  For the same reasons,
the differences in the class members’ degree of reliance
on the Segway does not affect the Court’s prior
conclusion that Plaintiffs will fairly and adequately
protect the interests of the class.

In addition, the Court rejects DRAFT’s
argument that the numerosity requirement has not
been met in this case.  Although mere allegations are
insufficient to meet the numerosity prerequisite for
class certification, it is well established that a plaintiff
need not be able to prove the exact number of members
or identify each class member.  See Vega v. T-Mobile
USA, Inc., 564 F.3d 1256, 1267 (11th Cir. 2009); Evans
v. U.S. Pipe & Foundry Co., 696 F.2d 925, 930 (11th
Cir. 1983).  As noted in the preliminary approval
order, Plaintiffs have been able to specifically identify
twenty-five actual class members.  (See Doc. 66-2.) 
Since that time, DRAFT itself has identified “nearly
100 individuals” as class members who object to the
proposed settlement.  (Doc. 241 at 1.)  Based on these
figures, the Court reaffirms its prior ruling that there
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are enough persons (25+) to satisfy the impracticality
of joinder requirement of Rule 23(a). 

Since the settlement class satisfies both Rule
23(a) and 23(b)(2), the Court will grant final class
action certification.4

B. Fairness of the Settlement Agreement

In addition, the Court reaffirms its prior
findings regarding the substantive fairness of the
settlement agreement.  (See Doc. 83 at 9-12.)  Notably,
in its analysis of the relevant factors delineated in
Bennett v. Behring Corp., 737 F.2d 982, 986 (11th Cir.
1984), the Court found that Plaintiffs’ likelihood of
success at trial is questionable given the fact that “the
Court could easily conclude that Plaintiffs simply
prefer the Segway to other types of mobility devices
and that such a preference, as a matter of law, need
not be accommodated under the ADA.”  (Doc. 83 at 10.)
In its post-remand brief, the DOJ argues that the
Court should reconsider its prior findings regarding
Plaintiffs’ likelihood of success at trial in light of (1)

4 The Court also rejects DRAFT’s argument that Plaintiffs lack
Article III standing due to their “once-in-a-while Segway use.” 
(Doc. 241 at 3); (see also Doc. 217 at 18).  This case is
distinguishable from Access for the Disabled, Inc. v. Osceola
Enterprises of Kissimmee, Inc., No. 6:09-cv-1805-Orl-31GJK, 2010
WL 2889823 (M.D. Fla. July 22, 1010), on which DRAFT relies. 
In that case, this Court denied plaintiffs’ motion for default
judgment on their ADA complaint due to their failure to
adequately allege that there were disabled and that the
architectural barriers they challenged reasonably related to their
disability.  Here, in contrast, Plaintiffs have standing to challenge
Disney’s policy prohibiting Segways as such policy specifically
relates to their mobility disability.  
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the DOJ’s recently revised Title III regulations
addressing mobility devices; and (2) a broader reading
of the term “necessary” in 42 U.S.C. § 12182(b) (2)(A)
(ii)’s reasonable modification requirement.  The Court
addresses each argument in turn.  

Title 28, Code of Federal Regulations, Section
36.311(b)(1), provides in full:

A public accommodation shall make
reasonable modifications in its policies,
practices, or procedures to permit the use
of other power-driven mobility devices
[(“OPDMD”)]5 by individuals with
mobility disabilities, unless the public
accommodation can demonstrate that the
class of other power-driven mobility
devices cannot be operated in accordance
with legitimate safety requirements that
the public accommodation has adopted
pursuant to § 36.301(b).

5 An OPDMD is defined as:
any mobility device powered by batteries, fuel, or
other engines – whether or not designed primarily
for use by individuals with mobility disabilities –
that is used by individuals with mobility
disabilities for the purpose of locomotion,
including golf cars, electronic personal assistance
mobility devices (EPAMDs), such as the Segway
. . . , or any mobility device designed to operate in
areas without defined pedestrian routes, but that
is not a wheelchair within the meaning of this
section. 

28 C.F.R. § 36.104.
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28 C.F.R. § 36.311(b)(1).  In determining whether an
OPDMD should be allowed in a specific facility as a
reasonable modification under (b)(1), a public
accommodation shall consider the following factors:

(i) The type, size, weight, dimensions,
and speed of the device; 

(ii) The facility’s volume of pedestrian
traffic (which may vary at different times
of the day, week, month, or year); 

(iii) The facility’s design and operational
characteristics (e.g., whether its business
is conducted indoors, its square footage,
the density and placement of stationary
devices, and the availability of storage for
the device, if requested by the user); 

( iv)Whether legitimate safety
requirements can be established to
permit the safe operation of the other
power-driven mobility device in the
specific facility; and 

(v) Whether the use of the other
power-driven mobility device creates a
substantial risk of serious harm to the
immediate environment or natural or
cultural resources, or poses a conflict
with Federal land management laws and
regulations. 
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28 C.F.R. § 36.311(b)(2).  As explained in the 
preamble, “the focus of the analysis [under §
36.311(b)(2)] must be on the appropriateness of the use
of the device at a specific facility, rather than whether
it is necessary for an individual to use a particular
device.”  75 Fed. Reg. at 56, 236 (emphasis added).

According to the DOJ, these new regulations are
a “game changer” as § 36.311(b) expressly provides
legal recognition of, and protection for, use of Segways
and other mobility devices at public accommodations
subject to legitimate safety concerns.  (Doc. 246 at 10.) 
The

DOJ claims that the revised regulations
“significantly enhance” the class members’ Title III
claims and “strongly counsel against final judicial
approval of the proposed class settlement agreement.” 
(Id. at 11.)  

In response, Disney argues that the DOJ’s
revised regulation is contrary to the plain language of
Title III and, therefore, not entitled to any deference. 
This Court agrees.  As Disney correctly notes, under
Chevron, U.S.A., Inc. v. Natural Resource Defense
Council, Inc., 467 U.S. 837, 844 (1984), an agency’s
construction of a statute controls unless the
construction is arbitrary, capricious, or manifestly
contrary to the statute.  Here, the DOJ’s revised
regulations conflict with the plain language of Title III,
which requires that a requested modification be
necessary for a disabled individual to be afforded goods
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or services.  See 42 U.S.C. § 12182(b)(2) (A)(ii).6

Therefore, to the extent the revised regulation is
inconsistent with the statutory text of Title III, the
Court declines to accept it.  See McComb v.
Wambaugh, 934 F.2d 474, 481 (3d Cir. 1991) (“[I]n any
conflict between a statute and a regulation purporting
to implement the statutes provision, the regulation
must, of course, give way.”).

Even if the Court were to accord  Chevron
deference to the revised regulation, Disney would
likely be able to maintain its ban on Segways in light

6

Title III, 42 U.S.C. § 12182
(b)(2)(A)(ii)
(emphasis added)

“[D]iscrimination includes . . .
a failure to make reasonable
modifications in policies,
practices, or procedures, when
such modifications are
necessary to afford such goods,
services, facilities, privileges,
a d v a n t a g e s ,  o r
a c c o m m o d a t i o n s  t o
individuals with disabilities,
unless the entity can
demonstrate that making
such modifications would
fundamentally alter the
nature of such goods, services,
f a c i l i t i e s ,  p r i v i l e g e s ,
a d v a n t a g e s ,  o r
accommodations.”

Revised Regulation, 28
C.F.R. § 36.311(b)(1)

“A public accommodation
shall make reasonable
modifications in its policies,
practices, or procedures to
permit the use of other
power-driven mobility devices
by individuals with mobility
disabilities, unless the public
a c c o m m o d a t i o n  c a n
demonstrate that the class of
other power-driven mobility
devices cannot be operated in
accordance with legitimate
safety requirements that the
public accommodation has
adopted pursuant to §
36.301(b).”
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of its legitimate safety concerns.  Specifically, the
evidence at the fairness hearing supports Disney’s
position that unrestricted Segway use poses significant
safety risks because Segways cannot be operated in
accordance with Disney’s legitimate safety
requirements.  See 28 C.F.R. § 36.301(b).7  Disney’s
position, therefore, presents a significant hurdle to any
potential recovery by the Plaintiffs.   

The DOJ argues that under its interpretation of
the term “necessary” in § 12182(b)(2)(A)(ii), which it
claims is entitled to deference from this Court, a
plaintiff must  “demonstrate only that they ‘need’ a
particular mobility device (such as a Segway) to aid
them in relation to, or help ameliorate the effects of,
their mobility impairment.”  (Doc. 246 at 5.)  The DOJ,
however, cites no case law directly on point for this
broad interpretation of the statute. Further, this
interpretation ignores both the plain language of the
statute and federal case law.   See Baughman v. Walt
Disney World Co., 691 F. Supp. 2d 1092, 1095 (C.D.
Cal. 2010) (“For a requested modification to be
necessary, a plaintiff must show that she would be
effectively excluded from the public modification
without the modification.”) (citing Lentini v. California
Center for the Arts, Escondido, 370 F.3d 837, 845 (9th

7 At the fairness hearing and in his deposition, Greg Hale,
Disney’s Chief Safety Officer, testified in detail about his thorough
review and assessment of whether the Segway could be used by
guests at Disney’s theme parks and his conclusion that the safety
risks posed to other guests in the unique environment of the parks
were simply too great.  (See Hale Dep. Doc. 249-1 at 170-175.)
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Cir. 2004)).8  The DOJ’s interpretation of the term
“necessary” in § 12182(b)(2)(A)(ii) is unreasonable and,
therefore, not entitled to deference by this Court.

Having considered the arguments raised by
DRAFT and the DOJ, the Court finds that the first
Bennett factor still weighs strongly in favor of final
approval of the settlement.   

It does not appear that either the DOJ or
DRAFT object to the Court’s prior conclusion that each
of the five remaining Bennett factors also weigh in
favor of approving the Settlement Agreement.  In any
event, the Court has reviewed those factors again and
adopts its prior analysis.  The Court reiterates its
previous finding that the Settlement Agreement is fair,
adequate, and reasonable, and is not the product of
collusion between the parties. 

III. Conclusion

In light of the foregoing analysis, and for the
reasons set forth in the preliminary approval order, it
is hereby ORDERED that:

1.  The Court GRANTS final class certification
and final approval of the proposed Settlement; 

8 Further, in PGA Tour, Inc. v. Martin, 532 U.S. 661 (2001), it was
undisputed that provision of a golf cart was “reasonable” and was
“necessary” to afford the disabled plaintiff – who was unable to
walk a golf course – access to defendant’s golf tournaments. Id. at
682.  This is different, the Supreme Court explained, from a claim
“that might be asserted by players with less serious afflictions
that make walking the course uncomfortable or difficult, but not
beyond their capacity.  In such cases, an accommodation might be
reasonable but not necessary.”  Id. 
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2.  All objections to the Settlement are
OVERRULED; 

3.  Pursuant to Paragraph 18 of the proposed
Settlement, the parties shall submit a proposed Final
Judgment consistent with this Order on or before
Friday, April 22, 2011.  After reviewing the proposed
Final Judgment, the Court will enter an Order setting
a date sixty (60) days thereafter for a hearing on any
unresolved attorneys’ fees issues.

DONE and ORDERED in Chambers, in Orlando,
Florida on April 4, 2011.

GREGORY A. PRESNELL
UNITED STATES DISTRICT JUDGE

Copies furnished to:

Counsel of Record 
Unrepresented Party
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APPENDIX D

[DO NOT PUBLISH]

IN THE UNITED STATES COURT OF
APPEALS FOR THE ELEVENTH CIRCUIT

No. 09-15668

[FILED U.S. COURT OF APPEALS
ELEVENTH CIRCUIT DEC 14, 
2010 JOHN LEY CLERK]

D.C. Docket No. 07-01785 CV-ORL-31-KRS

MAHALA AULT, STACIE RHEA 
and DAN WALLACE, on their own 
behalf and on behalf of all other 
similarly situated,

Plaintiffs-Appellants

JERRY MILLER, DISABILITY RIGHTS
ADVOCATES FOR TECHNOLOGY,
JERRY KERRY, et al

Intervenor-Plaintiffs-Appellees,

versus

WALT DISNEY WORLD COMPANY,

Defendant-Appellee

Appeal from the United States District Court for the
Middle District of Florida

(December 14, 2010) 

Before WILSON, PRYOR and ANDERSON, Circuit
Judges. 

PER CURIAM: 
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After oral argument and careful consideration,
we conclude for the reasons fully discussed at oral
argument that the district court erred in concluding
that the named plaintiffs lacked prudential standing.
The interests sought to be protected by the named
plaintiffs are arguably within the zone of interest
protected by 42 U.S.C. § 12182. 

Accordingly, we vacate the judgment of the
district court and remand for further proceedings,
including inter alia a determination as to whether the
claims of the named plaintiffs are typical of the claims
of the class and whether they are adequate
representatives of the class. 

VACATED and REMANDED. 

A True Copy-Attested
Clerk U.S. Court of Appeals
Eleventh Circuit

By___________

Deputy Clerk
Atlanta, Georgia
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UNITED STATES COURT OF APPEALS 
FOR THE ELEVENTH CIRCUIT

No. 09-15668

[FILED U.S. COURT OF APPEALS
ELEVENTH CIRCUIT DEC 14, 
2010 JOHN LEY CLERK]

District Court Docket No. 
07-01785 CV-ORL-31-KRS

MAHALA AULT, STACIE RHEA 
and DAN WALLACE, on their own 
behalf and on behalf of all other 
similarly situated,

Plaintiffs-Appellants

JERRY MILLER, DISABILITY RIGHTS
ADVOCATES FOR TECHNOLOGY,
JERRY KERRY, et al

Intervenor-Plaintiffs-Appellees,

versus

WALT DISNEY WORLD COMPANY,

Defendant-Appellee

Appeal from the United States District Court 
for the Middle District of Florida 

JUDGMENT

It is hereby ordered, adjudged, and decreed that
the attached opinion included herein by reference, is
entered as the judgment of this Court. 

Entered: December 14, 2010
For the Court: John Ley, Clerk
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By: Gilman, Nancy

[ISSUED AS MANDATE
JAN 24 2011
U.S. COURT OF APPEALS
ATLANTA GA]
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APPENDIX E

UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

ORLANDO DIVISION

 

MAHALA AULT, STACIE  RHEA  and
DAN WALLACE,

Plaintiffs,

 -vs-  Case  No. 6:07-cv-1785-0ri-31KRS

 WALT DISNEY  WORLD  CO.,

 Defendant.

SECOND NOTICE OF CLASS ACTION 
SETTLEMENT AND RESCHEDULED

FAIRNESS HEARING 

TO: THOSE INDIVIDUALS WHO: (1)
SUFFER FROM A MOBILITY
DISABILITY; (2); RELY UPON A
SEGWAY OR SUBSTANTIALLY
SIMILAR STAND-UP MOBILITY
DEVICE FOR ASSISTANCE WITH
THEIR MOBILITY; AND (3) INTEND
TO VISIT THE WALT DISNEY WORLD
OR WALT DISNEYLAND RESORTS 

A hearing on the matters discussed in this
notice is scheduled before the United States District
Court, Judge Gregory A. Presnell, United States
District Judge in and for the Middle District of Florida,
on Wednesday, June 3, 2009 at 9:00a.m. in
Courtroom #3A, George C. Young United States
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Courthouse and Federal Building, 401 W. Central
Boulevard, Orlando, Florida 32801-0120. 

This notice is to inform you of a potential
settlement of all claims raised in a nationwide class
action captioned Mahala Ault, et. al. v. Walt Disney
World Co., Case No.: 06:07-CV-1785-ORL. The
Plaintiffs filed this lawsuit against Walt Disney World
Co. ("Disney") in November 2007. Plaintiffs have
alleged that Disney illegally prohibits its guests from
using Segways in its theme parks. More specifically,
Plaintiffs contend that Disney's prohibition on using
Segways in its parks violates Title III of the Americans
with Disabilities Act (commonly referred to as the
"ADA"). Disney denies the Plaintiffs' allegations and
denies any fault or wrongdoing whatsoever.

The parties have reached a settlement and the
Court has granted preliminarily approval to the
settlement pending the above-scheduled hearing.
Anyone who meets the following criteria could be
affected by the settlement: those who (1) suffer from a
mobility disability; (2) rely upon a Segway or
substantially similar stand-up mobility device for
assistance with their mobility; and (3) intend to visit
the Walt Disney World or Disneyland Resorts. The
Plaintiffs have not sought, nor are they entitled to, any
monetary relief in this case. Because this class action
is for injunctive and declaratory relief only, you may
not opt-out of this settlement. Therefore, if the
Court gives final approval to the settlement after
the fairness hearing, you will be forever bound
by the terms of the settlement. 
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Under the terms of the parties' settlement,
Disney has agreed to develop its own four-wheel
electrically-powered stand-up vehicle ("ESV"). This
unique and innovative device is intended to replicate
in dimension, purpose and operation a common
wheelchair or motorized scooter while allowing
individuals with a mobility disability to stand upright
instead of sit down. Disney's ESVs will be permitted
within the Walt Disney World and Disneyland Resorts
and will be made available to qualified guests on the
same rental terms as sit-down electric vehicles. Disney
expects to start making the ESVs available to its
guests sometime after April 1, 2009 and will
demonstrate its ESV at the above-scheduled hearing. 

Plaintiffs have agreed that Disney's new ESVs
satisfy their claims to the benefits which a Segway
allegedly provides, while meeting Disney's concerns for
the safety of all its guests. Plaintiffs have also agreed
that Disney may continue to prohibit all guests from
using two-wheeled vehicles, including Segways, at its
resorts. Although Plaintiffs are not entitled to any
monetary relief for damages in this case, Disney has
agreed to pay the named Plaintiffs the sum of four
thousand dollars ($4,000.00), which may be applied
toward a one-week stay for a family of four at one of
Disney's hotels at the Walt Disney World Resort.
Disney has also agreed to provide the named Plaintiffs
complimentary use of its new ESVs during their next
visit to the Walt Disney World Resort. As a potential
class member receiving this notice, you are not one of
the named Plaintiffs in this case. Accordingly, under
the terms of the settlement, you will not receive the
sum of four thousand dollars ($4,000.00) or the
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complimentary use of Disney's new ESVs during your
next visit to the Walt Disney World Resort. 

The Court and the parties believe that the
settlement is fair, reasonable and adequate. If the
Court grants final approval to the settlement,
you will be barred from ever contesting the
fairness, reasonableness or adequacy of the
settlement, or from pursuing any claims against
Disney related to the use of Segways or other
substantially similar two-wheeled vehicles at the
Disney Resorts. If you believe that the Court should
not approve the settlement and have previously
provided the Court with a written notice of your
intention to appear and a statement of your objection,
you may object to the settlement by appearing in
person, or by hiring a lawyer to appear on your behalf,
at the above-scheduled hearing. Absent extraordinary
good cause, the Court will not consider any objections
that were not previously received by the Court prior to
Friday, April 10, 2009. 

Any person who failed to object to the proposed
settlement prior to Friday, AprillO, 2009 shall be
deemed to have waived their objection and will be
barred from ever raising such objection in this action.
IF YOU DO NOT OPPOSE THIS SETTLEMENT,
YOU DO NOT NEED TO APPEAR AT THE
HEARING, YOU DO NOT NEED TO FILE
ANYTHING IN WRITING, AND YOU DO NOT
NEED TO HIRE A LAWYER. 

The pleadings and other records in this case,
including a complete copy of the proposed settlement
agreement, may be inspected and copied during
regular office hours at the Clerk's Office, United States
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District Court for the Middle District of Florida,
George C. Young United States Courthouse and
Federal Building, 401 W. Central Boulevard, Suite
1200, Orlando, Florida 32801-0120. For a fee, you may
also access all records in this case online by utilizing
the Public Access to Court Electronic Records (PACER)
service at http://pacer.psc.uscourts.gov. 

DONE and ORDERED in Chambers, Orlando,
Florida on April 16,2009. 

GREGORY A. PRESNELL
UNITED STATES DISTRICT JUDGE

Copies furnished to:

Counsel of Record
Unrepresented Party
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APPENDIX F

UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

ORLANDO DIVISION

 MAHALA AULT, STACIE  RHEA  and
DAN WALLACE,

Plaintiffs,

 -vs-  Case  No. 6:07-cv-1785-0ri-31KRS

 WALT DISNEY  WORLD  CO.,

 Defendant.

 NOTICE OF CLASS ACTION
SETTLEMENT AND FAIRNESS HEARING

TO: THOSE INDIVIDUALS WHO: (1) SUFFER
FROM A MOBILITY DISABILITY; (2);
RELY UPON A SEGWAY OR
SUBSTANTIALLY SIMILAR STAND-UP
MOBILITY DEVICE FOR ASSISTANCE
WITH THEIR MOBILITY; AND (3) 
INTEND TO VISIT THE WALT DISNEY
WORLD OR WALT DISNEYLAND
RESORTS

A  hearing on  the matters discussed in  this 
notice is  scheduled before  the United  States District
Court, Judge Gregory A. Presnell, United States
District Judge in and for the Middle District of Florida,
on Tuesday, March 31, 2009 at 9:00 a.m. in
Courtroom #5A, George C. Young United States
Courthouse and Federal Building, 401 W. Central
Boulevard, Orlando, Florida 32801-0120.
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 This notice is to inform you of a potential
settlement of all claims raised in a nationwide class
action captioned Mahala Ault, et. al. v. Walt Disney
World Co., Case No.: 06:07-CV-1785-ORL. The
Plaintiffs filed this lawsuit against Walt Disney World
Co. ("Disney") in November 2007. Plaintiffs have
alleged that Disney illegally prohibits its guests from
using Segways in its theme parks. More specifically,
Plaintiffs contend that Disney's prohibition on using
Segways in its parks violates Title III of the Americans
with Disabilities Act (commonly referred to as the
"ADA"). Disney denies the Plaintiffs' allegations and
denies any fault or wrongdoing whatsoever.

The parties have reached a settlement and the
Court has granted preliminarily approval to the
settlement pending the above-scheduled hearing.
Anyone who meets the following criteria could be
affected by the settlement: those who (1) suffer from a
mobility disability; (2) rely upon a Segway or
substantially similar stand-up mobility device for
assistance with their mobility; and (3) intend to visit
the Walt Disney World or Disneyland Resorts. The
Plaintiffs have not sought, nor are they entitled to, any
monetary relief in this case. Because this class action
is for injunctive and declaratory relief only, you may
not opt-out of this settlement. Therefore, if the
Court gives final approval to the settlement after
the fairness hearing, you will be forever bound
by the terms of the settlement.

 Under the terms of the parties' settlement,
Disney has agreed to develop its own four-wheel
electrically-powered stand-up vehicle ("ESV"). This
unique and innovative device is intended to replicate
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in dimension, purpose and operation a common
wheelchair or motorized scooter while allowing
individuals with a mobility disability to stand upright
instead of sit down. Disney's ESVs will be permitted
within the Walt Disney World and Disneyland Resorts
and will be made available to qualified guests on the
same rental terms as sit-down electric vehicles. Disney
expects to start making the ESVs available to its
guests sometime after April 1, 2009.

Plaintiffs have agreed that Disney's new ESVs
satisfy their claims to the benefits which a Segway
allegedly provides, while meeting Disney's concerns for
the safety of all its guests. Plaintiffs have also agreed
that Disney may continue to prohibit all guests from
using two-wheeled vehicles, including Segways, at its
resorts. Although Plaintiffs are not entitled to any
monetary relief for damages in this case, Disney has
agreed to pay the named Plaintiffs the sum of four
thousand dollars ($4,000.00), which may be applied
toward a one-week stay for a family of four at one of
Disney's hotels at the Walt Disney World Resort.
Disney has also agreed to provide the named Plaintiffs
complimentary use of its new ESVs during their next
visit to the Walt Disney World Resort. As a potential
class member receiving this notice, you are not one of
the named Plaintiffs in this case. Accordingly, under
the terms of the settlement, you will not receive the
sum of four thousand dollars ($4,000.00) or the
complimentary use of Disney's new ESVs during your
next visit to the Walt Disney World Resort.

The Court and the parties believe that the
settlement is fair, reasonable and adequate. If the
Court grants final approval to the settlement,
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you will be barred from ever contesting the
fairness, reasonableness or adequacy of the
settlement, or from pursuing any claims against
Disney related to the use of Segways or other
substantially similar two-wheeled vehicles at the
Disney Resorts. If you believe that the Court should
not approve the settlement, you may object to the
settlement by appearing in person, or by hiring a
lawyer to appear on your behalf, at the above-
scheduled hearing. Within twenty (20) days prior to
the hearing, or by no later than Thursday, March 12,
2009, you or your lawyer must mail to the Court and
all counsel listed below: (1) a written notice of your
intention to app ea r; (2) a written statement of your
objection which includes the reasons for your desire to
appear and be heard, including any briefs or other
documents that you or your lawyer wish the Court to
consider.

The Court's address is Clerk's Office, United
States District Court for the Middle District of Florida,
George C. Young United States Courthouse and
Federal Building, 401 W. Central Boulevard, Suite
1200, Orlando, Florida 32801-0120. In addition to the
Court, the counsel to whom you should mail your
written objection are:

John A. Baker and J. Phillip Krajewski
Baker, Baker & Krajewski, LLC
415 South Seventh Street
Springfield, Illinois 62701
Attorney for Plaintiff Dan Wallace

Bernard H. Dempsey, Jr.
Dempsey & Associates, P.A.
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1560 Orange Avenue, Suite 200
Winter Park, Florida 32789
Attorney for Plaintiff Mahala Ault

Jason M. Medley
O'Donnell, Ferebee, Medley & Keiser, P.C.
450 Gears Road, 8th Aoor
Houston, Texas 77067
Attorney for Plaintiff Stacie Rhea

Kerry Alan Scanlon
Kaye Scholer LLP
901 15th Street, N.W.
Washington, D.C. 2005
Attorney for Defendant Walt Disney World Co.

Any person who fails to object in the manner
outlined above shall be deemed to have waived their
objection and will be barred from ever raising such
objection in this action. IF YOU DO NOT OPPOSE
TIDS SETTLEMENT, YOU DO NOT NEED TO
APPEAR AT THE HEARING, YOU DO NOT
NEED TO FILE ANYTHING IN WRITING, AND
YOU DO NOT NEED TO HIRE A LAWYER.

 The pleadings and other records in this case,
including a complete copy of the proposed settlement
agreement, may be inspected and copied during
regular office hours at the Clerk's Office, United States
District Court for the Middle District of Florida,
George C. Young United States Courthouse and
Federal Building, 401 W. Central Boulevard, Suite
1200, Orlando, Florida 32801-0120. For a fee, you may
also access all records in this case online by utilizing

A-41



the Public Access to Court Electronic Records (PACER)
service at http://pacer.psc.uscourts.gov.

 DONE and ORDERED in Chambers, Orlando,
Florida on January 21, 2009.

GREGORY A. PRESNELL
UNITED STATES DISTRICT JUDGE

Copies furnished to:

Counsel of Record
Unrepresented Party
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APPENDIX G

UNITED STATES DISTRICT COURT  FOR THE
MIDDLE DISTRICT OF FLORIDA  ORLANDO

DIVISION 

MAHALA AULT, STACIE )
RHEA and  DAN WALLACE, )

Plaintiffs, )

v. ) Case No.:  6:07- 
) CV- 1785-GAP-KRS

WALT DISNEY WORLD CO., )
Defendant. )

JOINT STIPULATION OF SETTLEMENT 
AND RELEASE

This Joint Stipulation of Settlement and Release
(“Stipulation of Settlement”) is made and entered into
by and between plaintiffs Mahala Ault, Stacie Rhea
and Dan Wallace,  individually and on behalf of all
others similarly situated (“Plaintiffs”), and defendant
Walt  Disney World Co. (“Worldco”), and their
respective counsel of record, subject to the terms and 
conditions hereof and the Court’s approval. 

1. Plaintiffs and the Settlement Class (as
defined below) and Worldco are collectively referred to
as “the Parties.” 

2. “Class Counsel” includes John A. Baker
and J. Phillip Krajewski of the firm of Baker, Baker &
Krajewski, LLC, Jason M. Medley of the firm of
O’Donnell, Ferebee, Medley & Keiser, P.C., and
Bernard H. Dempsey, Jr. of the firm of Dempsey &
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Associates, P.A.  The “Named Plaintiffs” are Mahala
Ault, Stacie Rhea and Dan Wallace.

3. On November 9, 2007, the Named
Plaintiffs, residents of Illinois and Iowa  who have
mobility impairments, filed a putative class action
Complaint in the United States District Court for the
Middle District of Florida.  On April 1, 2008, a First
Amended Complaint  was filed, alleging that Worldco
prohibits all guests at the Walt Disney World Resort
(“WDW”) from using Segways in its theme parks and
transportation systems in violation of Title III of the
Americans With Disabilities Act (“ADA”). The First
Amended Complaint sought an injunction  directing
Worldco to modify that practice.  Worldco denied the
allegations of the initial  complaint and the first
amended complaint.  The parties have stipulated to
allow Plaintiffs to file a Second Amended Complaint,
so as to clearly include all of Worldco’s facilities at both
the Walt Disney World Resort in Florida and the
Disneyland Resort (“Disneyland”) in California 
(together, the “Disney Resorts”), and Worldco denies
the material allegations therein as well.  

4. S e g w a y s  a r e  t w o - w h e e l e d ,
gyroscopically-balanced transportation  devices. 
Worldco prohibits guest use of two-wheeled vehicles no
matter the type or usage, and  therefore guests are
prohibited from using Segways within Worldco’s
properties.  There is one limited circumstance that is
in the nature of a theme park attraction or service
rather than mobility aid.  As part of its display of
innovative products at Epcot, Worldco offers a limited
number of guests the opportunity to experience riding
a Segway in the form of a strictly supervised closed
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course in the early morning before most guests have
arrived in the park.  Each  person on the tour must
first complete an instruction and training course on
the Segway.   Worldco maintains these Segways, which
have a special speed limiting device.

5. The “Settlement Class” consists of all
persons, including the Named  Plaintiffs, who: (1)
suffer from a mobility disability; (2) rely upon a
Segway or substantially  similar stand-up mobility
device for assistance with their mobility; and (3)
intend to visit the Walt Disney World Resort or the
Disneyland Resort.  Individual members of the
Settlement  Class are referred to herein as a
“Settlement Class Member” or “Settlement Class
Members.”

6. Worldco denies any liability or
wrongdoing of any kind associated with  the claims
alleged in this case, and further denies that this case
is appropriate for class treatment for any purpose
other than this settlement.  Worldco contends, among
other things, that it has  complied at all times with the
ADA and that it provides a high level of access to all
persons with  mobility impairments or disabilities. 
The Named Plaintiffs believe that they have filed a
meritorious action and that class certification is
appropriate. 

7. Worldco’s position is that if this case were
to be litigated, class  certification would be
inappropriate because individual issues predominate. 
For settlement  purposes only, Worldco will stipulate
that the class described herein may be certified.  The
Parties agree that certification for settlement purposes
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under the more lenient standard courts  have applied
to settlements is in no way an admission that class
certification is proper under the  more stringent
standard applied for litigation purposes.  The Parties
further agree that evidence  of this limited stipulation
for settlement purposes only will not be deemed
admissible in this or any other proceeding and that it
would be unsupportable to contend otherwise.

8. In order to achieve a full and complete
release of Worldco, the Parties  desire to fully, finally,
and forever settle, compromise, and discharge any and
all disputes and claims arising from or related to any
and all claims for injunctive or declaratory relief under 
federal, state and local disability rights laws, which
release includes in its effect all present and former
parent companies, subsidiaries, affiliates,
shareholders, officers, directors, employees, partners,
agents, representatives, attorneys, insurers and
successors and assigns of Worldco  (“Released
Parties”).

9. The release of claims includes claims
which a Settlement Class Member does not know or
suspect to exist in his or her favor against the
Released Parties as of the date of final court approval
of this settlement.  The Settlement Class, and each
member thereof, and the  Named Plaintiffs each
waives all rights and benefits afforded by any
statutory law as to unknown  claims, and does so
understanding the significance of that waiver. 

10. Class Counsel has conducted a thorough
investigation into the facts of this  case, including
formal discovery and exchange of information.  Class
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Counsel is both  knowledgeable about and has done
extensive research with respect to the applicable law
and  potential defenses to the claims of the Settlement
Class.  Class Counsel has diligently pursued an 
investigation of the claims against Worldco.  Based on
the foregoing data and on its own  independent
investigation and evaluation, Class Counsel is of the
opinion that the settlement with  Worldco for the
consideration and on the terms set forth in this
Stipulation of Settlement is fair, reasonable, and
adequate and is in the best interest of the Settlement
Class Members in light of all known facts and
circumstances, including the risk of significant delay
and uncertainty  associated with litigation, various
defenses asserted by Worldco, and numerous potential 
appellate issues.  Worldco and Worldco’s counsel also
agree that the settlement is fair and in the  best
interest of the Settlement Class Members.

11. The Parties agree to cooperate and take
all steps necessary and appropriate  to dismiss the
action as amended through and including the Second
Amended Complaint, with prejudice upon final
approval of the settlement. 

TERMS OF SETTLEMENT 

12. The terms of the settlement are as
follows:

(a) Worldco agrees to develop its own
four-wheeled electrically-powered vehicle designed for
operation while standing (“ESV”) for use by guests who
claim to  have a mobility impairment or disability and
need to use a stand-up mobility device.  Worldco
agrees to provide no less than fifteen (15) of these
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devices at the Disney Resorts.  The ESVs will be
permitted within the Disney Resorts and will be
available to qualified guests on the same rental terms
as sit-down electric vehicles.  Delivery of the devices to
Worldco is expected to  begin on April 1, 2009, with use
beginning at a reasonably proximate date following
delivery. 

(b) Worldco agrees (i) to pay each
Named Plaintiff the sum of four  thousand dollars
($4,000.00), which may be applied by them toward a
one-week stay for a family  of four at a Worldco hotel
at WDW, and (ii) to provide each Named Plaintiff
complimentary use of the new ESV during their next
visit to WDW following deployment of the ESVs.  The
amount  to be paid under subparagraph 12(b)(i) shall
be paid within fourteen (14) days of the Effective  Date
of this settlement, which is defined as the date upon
which judgment of approval of the  settlement has
been entered by the United States District Court for
the Middle District of Florida,  any and all appeals
from that judgment have been exhausted, and the
judgment is affirmed, or becomes final and
non-appealable. 

(c) The Parties agree that the firm of
Baker, Baker & Krajewski, LLC,  on behalf of plaintiff
Dan Wallace, may request the Court to award up to
the sum of fifty-five  thousand dollars ($55,000.00) in
full payment of its attorneys’ fees and costs in this
case,  including any attorneys’ fees and costs incurred
after the date of this Stipulation of Settlement. The
Parties further agree that the firm of O’Donnell,
Ferebee, Medley & Keiser, P.C., on behalf  of plaintiff
Stacie Rhea, may request total fees and costs of up to
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fifteen thousand dollars  ($15,000.00) in full payment
of its attorneys’ fees and costs in this case, including
any attorneys’  fees and costs incurred after the date of
this Stipulation of Settlement.  Worldco has agreed
that it will not oppose a request from Mr. Baker’s firm
or from Mr. Medley’s firm for attorneys’ fees and costs
of up to $55,000 and $15,000, respectively.  These
attorneys’ fees and costs shall be  paid within fourteen
(14) days of the Effective Date of this settlement. 
Class Counsel will not be entitled to and will not seek
any additional payment for attorneys’ fees or expenses
with respect to plaintiffs Dan Wallace and Stacie Rhea
and the law firms representing them.

(d) Counsel for Mahala Ault has not
reached an agreement with  Worldco and therefore
may petition the Court for an award of attorneys’ fees
and costs. Worldco shall have ample time to file an
opposition to any such request and plaintiffs agree to 
consent to any motion for an extension of two weeks
beyond the normal time for responding to such motion. 
If the Court determines that Mahala Ault is entitled to
a reasonable amount of  attorneys’ fees and costs, such
amount shall be paid to Mahala Ault within fourteen
(14) days of  the Effective Date of the settlement.

(e) The Settlement Class agrees that
the ESV satisfies their claims to  the benefits which a
Segway allegedly provides, while meeting Worldco’s
concern for the safety  of all its guests.   

(f) The Settlement Class agrees and
understands that Worldco may continue to prohibit all
guests from using two-wheeled vehicles including
Segways at the Disney Resorts. 
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(g) The Parties and their counsel agree
that they will not issue any  press releases, initiate
any contact with the media, respond to any media
inquiry or have any  communications with the media
about this case and/or the fact, amount or terms of the
settlement.  Any communication about the settlement
to Settlement Class Members prior to the issuance of
the Court-approved notice will be limited to a
statement that a settlement has been reached and that
the details will be communicated in a forthcoming
Court-approved notice.

(h) The Parties agree that the
agreement is fair and reasonable and will so represent
to the Court.

RELEASE BY THE CLASS 

13. Upon the final approval by the Court of
this Stipulation of Settlement, and  except as to such
rights or claims as may be created by this Stipulation
of Settlement, the Settlement Class and each member
of the Settlement Class fully release and discharge
Worldco,  and any of its former and present parent
companies, subsidiaries, affiliates, shareholders,
officers, directors, employees, partners, agents,
representatives, attorneys, insurers, and any other 
successors and assigns (“Released Parties”), from any
and all past, present, and future claims, 
counter-claims, liabilities, obligations, demands, and
actions of any and every kind or nature  whatsoever
that have arisen or might have arisen at any time up
to and including the Effective  Date of this Stipulation
of Settlement (whether known or unknown, accrued or
contingent,  liquidated or unliquidated, and whether
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arising under common law, statutory law, or other
source  of law) that they now have, claim to have, or
had against Worldco for injunctive or declaratory 
relief that relate to any issue ever raised in this case,
including, without any limitation on the  general
nature of the foregoing release, any federal, state or
local accessibility or disability rights  claims for
injunctive or declaratory relief with respect to Worldco
prohibiting all guests from using Segways or other
two-wheeled vehicles in the Disney Resorts; and any
and all claims and  causes of action arising out of or
predicated upon allegations that Worldco’s actions or
decisions  relating to the use of Segways or other
two-wheeled devices at the Disney Resorts do not
comply with the ADA or any other federal, state or
local law or similar disability rights statute or 
regulation (collectively, the “Released Claims”).

14. This release is intended to bind all
Settlement Class Members and to preclude such
members from asserting or initiating future claims for
injunctive or declaratory  relief, with respect to the
issues in this case and/or the subject matter of this
Stipulation of Settlement.

NOTICE OF SETTLEMENT AND HEARING 

15. The Parties agree to propose to the Court
that appropriate notice under  Fed. R. Civ. P. 23(e) be
given by emailing or sending a copy of the Notice of
Class Action  Settlement and Hearing attached hereto
as Exhibit A (“Notice”) to each person known to
counsel  for any Party in this case who claims to have
a mobility impairment or disability and expressed  an
interest in bringing a Segway into the Disney Resorts. 
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The Parties will also provide the same notice to at
least two organizations which have promoted the use
of Segways as mobility aids by individuals with
disabilities and which have urged the elimination or
modification of rules  prohibiting the use of Segways in
various places and facilities around the nation.   

16. Once the Court grants preliminary
approval of class settlement, the Notice  will proceed
in accordance with paragraph 15, and the Parties will
recommend to the Court that a  final hearing be held
for any objections to the settlement. 

17. The failure of any Settlement Class
Member to receive Notice shall not be a basis for
invalidating this Stipulation of Settlement or any
order entered pursuant thereto, and the settlement
shall nevertheless be binding upon all Settlement
Class Members. 

18. In connection with the hearing on final
approval of the settlement  provided for in this
Stipulation of Settlement, the Parties will submit a
proposed final order:

(a) approving the settlement,
adjudging the terms thereof to be fair,  reasonable and
adequate, and directing consummation of its terms
and provisions; 

(b) approving the two agreed amounts
of attorneys’ fees and costs, and  determining any
unresolved fees issues; and 

(c) dismissing this case on the merits
and with prejudice and  permanently barring all
Settlement Class Members from prosecuting against
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Worldco or its present or former parent companies,
subsidiaries, affiliates, shareholders, officers,
directors ,  employees ,  partners,  agents,
representatives, attorneys, insurers, and any other
successors and  assigns, any individual or class claims
which were or could be asserted in this case, including 
without limitation any claims for declaratory or
injunctive relief arising out of the acts, facts, 
transactions, occurrences, representation, or omissions
set forth in the Complaint and subsequent  amended
complaints.

VOIDING THE AGREEMENT 

19. Each party shall have the right to
unilaterally render the entire Stipulation of
Settlement voidable and unenforceable if the Court
denies conditional class certification, does  not approve
the Stipulation of Settlement, or orders any material
alteration of the terms of this Stipulation of
Settlement.  Such right to void this settlement shall
permanently expire and be deemed waived unless the
Party exercises its option by giving written notice to
the Court and  counsel for the opposing party within
fifteen (15) calendar days of such order of the Court. 
If  any Party timely voids this Stipulation of
Settlement, then any certification of the Settlement 
Class shall be of no force or effect, and the Parties’
rights and defenses shall be restored without 
prejudice as if this Stipulation of Settlement had never
been executed. 

20. In addition to the rights under paragraph
19, Worldco shall also have the  right to unilaterally
render the entire Stipulation of Settlement voidable
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and unenforceable if any  federal, state or local
regulatory or self-regulatory organization, other
administrative body or  government official objects to
the terms of this Stipulation of Settlement, threatens
to take any  regulatory or legal action against Worldco
based on the allegations in this case, or requires any
material modification to this Stipulation of Settlement.

ADDITIONAL PROVISIONS 

21. Nothing contained herein, nor the
consummation of this Stipulation of  Settlement, is to
be construed or deemed an admission of liability,
culpability, negligence, or wrongdoing on the part of
Worldco or any of the Released Parties.  Each of the
Parties hereto has  entered into this Stipulation of
Settlement with the intention of avoiding further
disputes and litigation with the attendant
inconvenience and expenses.  This Stipulation of
Settlement is a settlement document and shall,
pursuant to Federal Rule of Evidence 408 and/or any
other  similar law, be inadmissible in evidence in any
proceeding, except an action or proceeding to  approve,
interpret, or enforce this Stipulation of Settlement. 

22. This Stipulation of Settlement may not be
changed, altered, or modified, except in writing and
signed by the Parties hereto, and approved by the
Court.  This Stipulation  of Settlement may not be
discharged except by performance in accordance with
its terms or by a writing signed by all of the Parties
hereto. 

23. This Stipulation of Settlement contains
the entire agreement between the Parties relating to
the settlement and transaction contemplated hereby,
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and all prior or  contemporaneous agreements,
understandings, representations, and statements,
whether oral or  written and whether by a Party or
such Party’s legal counsel, are merged herein.  No
rights  hereunder may be waived except in writing. 

24. This Stipulation of Settlement shall be
binding upon and inure to the  benefit of the Parties
hereto and their respective heirs, trustees, executors,
administrators, successors and assigns. 

25. This Stipulation of Settlement may be
executed in counterparts, and when  each Party has
signed and delivered at least one such counterpart,
each counterpart shall be  deemed an original, and,
when taken together with other signed counterparts,
shall constitute one fully-signed Stipulation of
Settlement, which shall be binding upon and effective
as to all Parties.

DATED: 
December 26,
2008 

BAKER, BAKER & KRAJEWSKI, LLC
By: /s/ John A. Baker  
Attorney for Plaintiff Dan Wallace 

DATED: 
December 26,
2008 

BAKER, BAKER & KRAJEWSKI, LLC
By: /s/ J. Phillip Krajewski
Attorney for Plaintiff Dan Wallace 

DATED: 
December 26,
2008 

O’DONNELL, FEREBEE, MEDLEY
& KEISER, P.C. 
By: /s/ Jason M. Medley 
Attorney for Plaintiff Stacie Rhea 
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DATED: 
December 26,
2008

DEMPSEY & ASSOCIATES, P.A. 
By: /s/ Bernard H. Dempsey, Jr. 
Attorney for Plaintiff Mahala Ault

DATED: 
December 26,
2008

KAYE SCHOLER LLP 
By: /s/ Kerry Alan Scanlon 
Attorney for Defendant Walt Disney
World Co. 
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APPENDIX H

28 U.S.C., Rule 23(a), (b) and (c), Rules of Civil
Procedure

(a) Prerequisites. One or more members of a class
may sue or be sued as representative parties on
behalf of all members only if:

(1) the class is so numerous that joinder of all
members is impracticable;

(2) there are questions of law or fact common to
the class;

(3) the claims or defenses of the representative
parties are typical of the claims or defenses of the
class; and

(4) the representative parties will fairly and
adequately protect the interests of the class.

(b) Types of Class Actions. A class action may be
maintained if Rule 23(a) is satisfied and if:

(1) prosecuting separate actions by or against
individual class members would create a risk of:

(A) inconsistent or varying adjudications
with respect to individual class members that
would establish incompatible standards of
conduct for the party opposing the class; or

(B) adjudications with respect to individual
class members that, as a practical matter,
would be dispositive of the interests of the other
members not parties to the individual
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adjudications or would substantially impair or
impede their ability to protect their interests;

(2) the party opposing the class has acted or
refused to act on grounds that apply generally to
the class, so that final injunctive relief or
corresponding declaratory relief is appropriate
respecting the class as a whole; or

(3) the court finds that the questions of law or
fact common to class members predominate over
any questions affecting only individual members,
and that a class action is superior to other
available methods for fairly and efficiently
adjudicating the controversy. The matters
pertinent to these findings include:

(A) the class members’ interests in
individually controlling the prosecution or
defense of separate actions;

(B) the extent and nature of any litigation
concerning the controversy already begun by or
against class members;

(C) the desirability or undesirability of
concentrating the litigation of the claims in the
particular forum; and

(D) the likely difficulties in managing a class
action.

(c) Certification Order; Notice to Class Members;
Judgment; Issues Classes; Subclasses.

(1) Certification Order.
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(A) Time to Issue. At an early practicable
time after a person sues or is sued as a class
representative, the court must determine by
order whether to certify the action as a class
action.

(B) Defining the Class; Appointing Class
Counsel. An order that certifies a class action
must define the class and the class claims,
issues, or defenses, and must appoint class
counsel under Rule 23(g).

(C) Altering or Amending the Order. An
order that grants or denies class certification
may be altered or amended before final
judgment.

(2) Notice.

(A) For (b)(1) or (b)(2) Classes. For any class
certified under Rule 23(b)(1) or (b)(2), the court
may direct appropriate notice to the class.

(B) For (b)(3) Classes. For any class certified
under Rule 23(b)(3), the court must direct to
class members the best notice that is
practicable under the circumstances, including
individual notice to all members who can be
identified through reasonable effort. The notice
must clearly and concisely state in plain, easily
understood language:

(i) the nature of the action;

(ii) the definition of the class certified;
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(iii) the class claims, issues, or defenses;

(iv) that a class member may enter an
appearance through an attorney if the
member so desires;

(v) that the court will exclude from the
class any member who requests exclusion;

(vi) the time and manner for requesting
exclusion; and

(vii) the binding effect of a class judgment
on members under Rule 23(c)(3).

(3) Judgment. Whether or not favorable to the
class, the judgment in a class action must:

(A) for any class certified under Rule 23(b)(1)
or (b)(2), include and describe those whom the
court finds to be class members; and

(B) for any class certified under Rule
23(b)(3), include and specify or describe those to
whom the Rule 23(c)(2) notice was directed,
who have not requested exclusion, and whom
the court finds to be class members.

(4) Particular Issues. When appropriate, an
action may be brought or maintained as a class
action with respect to particular issues.

(5) Subclasses. When appropriate, a class may
be divided into subclasses that are each treated as
a class under this rule.
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APPENDIX I

28 C.F.R. §36.311, from Part 36
Nondiscrimination on the Basis of Disability in

Public Accommodations and Commercial
Facilities (as amended by the final rule

published on September 15, 2010)

http://www.ada.gov/regs2010/titleIII_2010/titleIII_20
10_withbold.htm

§ 36.311 Mobility devices.

. (a) Use of wheelchairs and manually-powered
mobility aids. A public accommodation shall
permit individuals with mobility disabilities to
use wheelchairs and manually-powered
mobility aids, such as walkers, crutches,
canes, braces, or other similar devices
designed for use by individuals with mobility
disabilities in any areas open to pedestrian
use.

. (b)

(1) Use of other power-driven mobility
devices. A public accommodation
shall make reasonable modifications
in its policies, practices, or
procedures to permit the use of other
power-driven mobility devices by
individuals with mobility disabilities,
unless the public accommodation can
demonstrate that the class of other
power-driven mobility devices cannot
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be operated in accordance with
legitimate safety requirements that
the public accommodation has
adopted pursuant to § 36.301(b).

(2) Assessment factors. In determining
whether a particular other power-
driven mobility device can be allowed
in a specific facility as a reasonable
modification under paragraph (b)(1)
o f  t h i s  s e c t i o n ,  a  p u b l i c
accommodation shall consider –

(i) The type, size, weight,
dimensions, and speed of
the device;

(ii) The facility´s volume of
pedestrian traffic (which
may vary at different
times of the day, week,
month, or year);

(iii) The facility´s design and
operational characteristics
(e.g., whether its business
is conducted indoors, its
square footage, the density
a n d  p l a c e m e n t  o f
stationary devices, and the
availability of storage for
the device, if requested by
the user);

(iv) Whether legitimate safety
requirements can be
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established to permit the
safe operation of the other
power-driven mobility
device in the specific
facility; and

(v) Whether the use of the other
power-driven mobility
d e v i c e  c r e a t e s  a
substantial risk of serious
harm to the immediate
environment or natural or
cultural resources, or
poses a conflict with
Federal land management
laws and regulations.

. (c)

(1) Inquiry about disability. A public
accommodation shall not ask an
individual using a wheelchair or
other power-driven mobility device
questions about the nature and
extent of the individual´s disability.

(2) Inquiry into use of other power-driven
mob i l i t y  d e v i c e .  A  pub l i c
accommodation may ask a person
using an other power-driven
mobility device to provide a credible
assurance that the mobility device is
required because of the person´s
disability. A public accommodation
that permits the use of an other
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power-driven mobility device by an
individual with a mobility disability
shall accept the presentation of a
valid, State-issued disability
parking placard or card, or State-
issued proof of disability, as a
credible assurance that the use of
the other power-driven mobility
device is for the individual´s
mobility disability. In lieu of a valid,
State-issued disability parking
placard or card, or State-issued
proof of disability, a public
accommodation shall accept as a
credible assurance a verbal
representation, not contradicted by
observable fact, that the other
power-driven mobility device is
being used for a mobility disability.
A "valid" disability placard or card is
one that is presented by the
individual to whom it was issued
and is otherwise in compliance with
the State of issuance´s requirements
for disability placards or cards.
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