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QUESTIONS PRESENTED 

1. For purposes of federal habeas review, has the U.S. Supreme Court 

clearly established the rule that due process prohibits a state court judge from 

taking into account his own religious beliefs in sentencing a defendant?  

2. Did the state court judge violate Petitioners’ due process rights when 

the judge told Petitioners, following their guilty plea to the robbery at a church, that 

they had stolen God’s money intended for the establishment of a religious kingdom 

on earth and then sentenced each of them to 53 to 71 years? 

3. Did the sentences of Petitioners, who were adolescents without any 

serious prior record and did not harm anyone in the robbery, violate the Eighth 

Amendment’s prohibition against cruel and unusual punishment? 
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PARTIES TO THE PROCEEDING 

 All parties to the proceeding appear in the caption of the case on the cover 

page. 
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PETITION FOR WRIT OF CERTIORARI 
 
 Josiah Deyton, Andrew Deyton, and Jonathan Koniak respectfully petition 

for a writ of certiorari to review the judgment of the United States Court of Appeals 

for the Fourth Circuit. 

OPINIONS BELOW 

 The published opinion of panel of the United States Court of Appeals for the 

Fourth Circuit is reported as Deyton v. Keller, 682 F.3d 340 (4th Cir. 2012) and 

attached as Appendix A.  The unpublished opinion of the United States District 

Court for the Western District of North Carolina is reported as Deyton v. Keller, 

Nos. 1:10cv127, 1:10cv128, 1:10cv 129, 2011 WL 4498837 (W.D.N.C. Nov. 1, 2010) 

and attached as Appendix B. 

  The unpublished orders of the Supreme Court of North Carolina are reported 

as State v. Josiah Jacob Deyton, No. 258P10, 700 S.E.2d 929 (N.C. Aug. 26, 2010); 

State v. Andrew Ryan Deyton, No. 259P10, 701 S.E.2d 238 (N.C. Aug. 26, 2010); 

State v. Jonathan Neil Koniak, 260P10, 701 S.E.2d 244 (N.C. Aug. 26, 2010).  These 

orders are attached as Appendix C, D, and E.  The unpublished orders of the Court 

of Appeals of North Carolina are unreported and attached as Appendix F, G, and H.  

The unpublished orders of the Superior Court of Mitchell County are unreported 

and attached as Appendix I, J, and K. 
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JURISDICTION 

 The opinion of the United States Court of Appeals for the Fourth Circuit was 

issued on June 15, 2012.  The jurisdiction of this Court is invoked pursuant to 28 

U.S.C. § 1254(1). 

CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED 

 The Fourteenth Amendment to the United States Constitution provides:  “No 

State shall ... deprive any person of life, liberty, or property, without due process of 

law; nor deny to any person within its jurisdiction the equal protection of the laws.”  

U.S. Const. amend. XIV, § 1. 

 The Eighth Amendment to the United States Constitution provides:  

“Excessive bail shall not be required, nor excessive fines imposed, nor cruel and 

unusual punishments inflicted.”  U.S. Const. amend. VIII. 

  28 U.S.C. § 2254 provides: 
 

(a) ... a district court shall entertain an application for a writ of habeas 
corpus in behalf of a person in custody pursuant to the judgment of a 
State court only on the ground that he is in custody in violation of the 
Constitution or laws or treaties of the United States. 
.... 
(d)   An application for a writ of habeas corpus on behalf of a person in 
custody pursuant to the judgment of a State court shall not be granted 
with respect to any claim that was adjudicated on the merits in State 
court proceedings unless the adjudication of the claim—  

(1) resulted in a decision that was contrary to, or involved an 
unreasonable application of, clearly established Federal law, as 
determined by the Supreme Court of the United States; ... 
.... 
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STATEMENT OF THE CASE 

 This case presents important constitutional questions regarding the federal 

habeas review of due process violation resulted from a state court judge’s improper 

consideration of his own religious views at sentencing and the imposition of de facto 

life sentences on adolescents who did not have serious criminal records and did not 

hurt anyone during a single incident of robbery. 

A. Petitioners’ Background, Offenses, Guilty Plea, and Sentencing. 
 

On April 13, 2008, Josiah Deyton was 18 years old and had no prior criminal 

record.  (App. at 107.)  His brother Andrew Deyton was 19 years old and had two 

misdemeanor drug convictions.  (App. at 111, 118-19; JA at 287-88.)1  Their friend 

Jonathan Koniak was 20 years old and had no prior conviction.  (App. at 103-04.)   

At about 11:30 a.m. on that Sunday morning, the three boys came in the 

Ridgeview Presbyterian Church with masks.  (App. at 91.)  Two of them had guns 

and one had a roll of duct tape.  (App. at 91.)  The boys made threats and collected 

money, cell phones, keys, and other personal property of the church members.  

(App. at 91.)  They also duct-taped one person’s hands and took the collection 

offering from the pastor.  (App. at 91.)  Before leaving, Josiah bent down to look at 

something on the ground, and the gun he had discharged into the floor beside one 

church member. (App. at 92.)  The total value of things taken was less than $3,000.  

(App. at 93.)   

                                                            
1 JA refers to the joint appendix to the U.S. Court of Appeals for the Fourth Circuit. 
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Shortly after they left the church, the police was called and made a traffic 

stop on them.  (App. at 92.)  They complied and immediately admitted their crime.  

(App. at 93, 103, 111.) 

Each of them pled guilty to eleven counts of robbery with a dangerous 

weapon and one count of conspiracy to commit robbery with a dangerous weapon.  

(App. at 3.)  During the sentencing proceeding, the judge heard from two church 

members.  (App. at 98-101.)  The boys then apologized to the church members and 

the community and expressed remorse for their foolish action.  (App. at 105-06, 109-

10, 112.)  Josiah said: 

We were being really stupid and I’m very sorry for the embarrassment 
it’s caused everybody and ourselves especially and the people in this 
community and I just want you to know that this was mainly my fault 
that this happened because it was my idea and I’m sorry to involve my 
friend and my brother in this.  I don’t want them to be gone forever in 
their lives in prison and I just them both ... 
 

(App. at 110.) 
 
Before sentencing the boys to de facto life sentences, the judge commented 

that he had read letters from some church victims: 

I think it was very appropriate what one person wrote that coming in 
God’s house using God as a curse and to make people give up their 
possessions and taking God’s money and threatening God’s people, I 
can’t imagine how evil these men are to have done this.  That is the 
feeling of one person and I hope you realize that’s an opinion that is or 
a feeling that is justified.  I mean you didn’t just steal money from 
people.  You took God’s money.  You took the Lord’s money and those of 
us that believe that there is an Almighty and that there is a being that 
created this world to go in and then steal money that is being tendered 
by people for the furtherance of an earthly kingdom is just outrageous.  
It actually defies description .... 
 

(App. at 115-16.) 
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The judge continued: 

Gentlemen, this is just something that can’t be tolerated and your 
attorneys have all asked for leniency and mercy but there are times 
when you have to kind of draw the line and you have to say that there 
are some things that just can’t be tolerated by society.  I mean you 
can’t just go in a church armed and tie people or hold them at 
gunpoint, threaten to kill them and rob the collection plate and rob 
them while they are there in the worship service and expect that the 
law is not going to come down just about as strongly as it can on you.  
There is scripture that says “Vengeance is mine sayeth the Lord” but 
every now and then I think the judicial system has to contribute what 
it can.  
 

(App. at 117.) 

For each boy, the judge imposed ten active sentences totaling 640 to 860 

months (53 years 4 months to 71 years 8 months) and a suspended sentence.  (App. 

at 117-29.) 

B. Procedural History and State and Federal Court Rulings on Review. 
 

North Carolina law did not provide an avenue for direct appeal from 

Petitioners’ guilty pleas.  N.C. Gen. Stat. §§ 15A-1444, 15A-979(b).2  On August 21, 

2009, Petitioners each filed a Motion for Appropriate Relief (MAR) pursuant to N.C. 

Gen. Stat. § 15A-1415 in the Superior Court of Mitchell County, North Carolina.  

(App. at 76-81.)  In the motions, Petitioners asserted that the judge’s personal 

religious views affected his sentencing decision, in violation of due process and 

equal protection, and that the sentences violated the Eighth Amendment’s 

                                                            
2 After pleading guilty, a defendant has the right to direct appeal on the following 
issues only:  a sentence that is not in the presumptive range; a wrong prior record 
level; an unlawful sentence, the duration or type of which is not authorized by law; 
a denial of a motion to withdraw a guilty plea; and a denial of a motion to suppress 
evidence.  N.C. Gen. Stat. §§ 15A-1444, 15A-979(b). 
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prohibition against cruel and unusual punishment.  (App. at 39-40, 76-81.)  In 

Petitioner Jonathan Koniak’s motion, he also challenged the defective indictment of 

one count of robbery.  (App. at 74.)  By order dated May 12, 2010, the MAR judge 

summarily denied Petitioners’ motions, without a hearing, finding that the 

sentencing judge’s decision was motivated by Petitioners’ conduct only.  (App. at 76-

81.)   

On June 1, 2010, Petitioners filed petitions for writ of certiorari to the North 

Carolina Court of Appeals.  (App. at 72-75.)  The Court of Appeals denied the 

petitions on June 17, 2010, but in Petitioner Koniak’s case, the court vacated a 

robbery conviction that was based on a defective indictment.  (App. at 72-75.)  On 

June 21, 2010, Petitioners filed petitions for writ of certiorari with the North 

Carolina Supreme Court, which denied them on August 26, 2010.  (App. at 69-71.) 

On June 21, 2010, Petitioners timely filed petitions for writ of habeas corpus 

in the United States District Court for the Western District of North Carolina.  

(App. at 37.)  On September 27, 2011, the district court declined to address the 

Eighth Amendment issue and denied the petitions as to other issues.  (App. at 24, 

34, 39-40, 65-67.)  The district concluded that the Anti-Terrorism and Effective 

Death Penalty Act (AEDPA) precludes relief because the U.S. Supreme Court has 

not established with sufficient clarity that a judge may not take his own religious 

beliefs into account at sentencing.  (App. at 30-31.)  However, the district court 

granted a certificate of appealability after expressing concern about the following 

statement by the sentencing judge: 
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You took God’s money.  You took the Lord’s money and those of us that 
believe that there is an Almighty and that there is a being that created 
this world to go in and then steal money that is being tendered by 
people for the furtherance of an earthly kingdom is just outrageous....  
There is scripture that says “Vengeance is mine sayeth the Lord” but 
every now and then I think the judicial system has to contribute what 
it can.  
 

(App. at 33-34.) 

 On June 15, 2012, the U.S. Court of Appeals for the Fourth Circuit affirmed 

the district court.  (App. at 2.)  The Fourth Circuit held that the U.S. Supreme 

Court “has not set forth the sort of specific limitations on a judge’s conduct that 

would permit the federal courts to grant habeas relief in this case” and that the 

sentencing judge simply “voiced the expressions of the community through the 

victim impact statements and testimony.”  (App. at 9, 12.)  This petition follows. 

REASONS FOR GRANTING THE WRIT 

1. For purposes of federal habeas review, the U.S. Supreme Court has 
clearly established the rule that due process prohibits a state court 
judge from taking into account his own religious beliefs in 
sentencing a defendant. 

 
Federal habeas relief is to be granted when the decision of the state court 

“was contrary to, or involved an unreasonable application of, clearly established 

Federal law, as determined by the Supreme Court of the United States.”  28 U.S.C. 

§ 2254(d)(1).  When a state court has misapplied “a governing legal principle to a set 

of facts different from those of the case in which the principle was announced,” 

federal habeas relief is available.  Lockyer v. Andrade, 538 U.S. 63, 76 (2003) 

(citation omitted).  An unreasonable application of clearly established federal law 

occurs when a state court decision “unreasonably refuses to extend [a legal] 
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principle to a new context where it should apply.”  Williams v. Taylor, 529 U.S. 362, 

407 (1992) (citation omitted). 

The U.S. Supreme Court recognized that it is not necessary for the Court to 

have ruled in a case involving an identical set of facts in order for a federal court to 

grant habeas relief to a petitioner.   

[R]ules of law may be sufficiently clear for habeas purposes even when 
they are expressed in terms of a generalized standard rather than as a 
bright-line rule.  As Justice KENNEDY has explained:   
 
“If the rule in question is one which of necessity requires a case-by-case 
examination of the evidence, then we can tolerate a number of specific 
applications without saying that those applications themselves create 
a new rule....  Where the beginning point is a rule of this general 
application, a rule designed for the specific purpose of evaluating a 
myriad of factual contexts, it will be the infrequent case that yields a 
result so novel that it forges a new rule, one not dictated by precedent.”  

 
Id. at 382 (quoting Wright v. West, 505 U.S. 277, 308-309 (1992) (opinion concurring 

in judgment)).  

 The Court’s view on AEDPA makes sense.  Otherwise, state courts would 

have tremendous leeway to act in complete disregard of any defendant’s federal 

constitutional rights yet evade federal review.  AEDPA cannot be taken to mean 

that state courts can find novel and unique ways to violate the Constitution without 

consequence.   

In the present case, the Fourth Circuit should have granted relief because the 

U.S. Supreme Court has established clearly the core constitutional principles at 

issue.  First, the Court has established clearly that sentencing discretion must be 

exercised within the bounds of due process.  Gardner v. Florida, 430 U.S. 349, 358 
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(1977).  This is true even when a defendant has no substantive right to a particular 

sentence within a range authorized by statute, id. at 358, and even though a state 

judge is afforded latitude and discretion at sentencing.  See Williams v. New York, 

337 U.S. 241, 247 (1949); Payne v. Tennessee, 501 U.S. 808, 825 (1991) (due process 

violation when “unduly prejudicial” action renders the criminal proceeding 

“fundamentally unfair”).  The concept that due process applies to a sentencing 

proceeding is a general “rule designed for the specific purpose of evaluating a 

myriad of factual contexts.”  Williams, 529 U.S. at 382. 

Next, it is clearly established federal law that defendant’s right to due 

process is violated if he is sentenced based on factors that are constitutionally 

impermissible or totally irrelevant to the sentencing process.  Zant v. Stephens, 462 

U.S. 862, 885 (1983).  A defendant’s right to due process of law is violated if he is 

sentenced “based on factors that are constitutionally impermissible or totally 

irrelevant to the sentencing process, such as for example the race, religion, or 

political affiliation of the defendant.”  Id.  The general governing legal  

principle–that due process is offended if unconstitutionally impermissible or 

irrelevant factors are considered in sentencing–is not limited to the Court’s list of 

examples.  Accordingly, if it is evident that a sentencing judge considered 

constitutionally impermissible or totally irrelevant factors in his sentencing 

decision, be it the defendant’s religion, lack of religion, place of birth, facial hair, or 

any number of circumstances or characteristics, the federal court is authorized to 

grant relief under AEDPA.   
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Further, it is clearly established federal law that due process requires that 

every litigant is entitled to an unbiased judge.  “Trial before ‘an unbiased judge’ is 

essential to due process.”  Johnson v. Mississippi, 403 U.S. 212, 216 (1971) (citing 

Bloom v. Illinois, 391 U.S. 194, 205 (1968) and Mayberry v. Pennsylvania, 400 U.S. 

455, 465 (1971)); see also Tumey v. Ohio, 273 U.S. 510 (1927).  While the cited cases 

involve contempt proceedings, or, in Tumey, a trial judge with a pecuniary interest 

in the outcome of the case, the general rule of law–the requirement of an unbiased 

judge–is long-established and uncontroversial.  Again, the requirement of an 

unbiased judge is a rule of law sufficiently clear for habeas purposes.  

Finally, it is clearly established federal law that “the government must 

pursue a course of complete neutrality toward religion.”  Wallace v. Jaffree, 472 U.S. 

38, 60 (1985).  “This principle applies with even greater force to the judicial branch 

because judges are sworn to be neutral arbiters and must apply the law even-

handedly without letting bias or personal feeling enter into the decision.”  N.C. Civil 

Liberties Union Legal Found. v. Constangy, 947 F.2d 1145, 1151 (4th Cir. 1991) 

(“For the judge to start each day with a prayer is to inject religion into the judicial 

process and destroy the appearance of neutrality.”). 

While a criminal proceeding may not be an establishment clause case, if the 

judge, who is a government actor, takes his or her religious beliefs into account 

while carrying out the official duties, and allows those beliefs to affect his or her 

impartiality, established constitutional principles, including the due process right to 
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a religiously neutral tribunal, have been violated and habeas relief ought to be 

available under AEDPA.  

Examining the undisputed facts of this case in light of the above clearly 

established principles shows a violation of Petitioners’ due process rights, as 

detailed in Section 2 below.  The lower courts’ interpretion of AEDPA contraints is 

overly broad.  The concept of due process in sentencing is clearly established by this 

Court’s precedents and easily applied by the lower courts.  Simply put, a sentencing 

judge cannot consider legally irrelevant or constitutionally impermissible matters in 

making a sentencing decision.  The holding that AEDPA precludes review because 

there is no “clearly established” federal precedent should not be allowed to stand. 

2. The state court judge violated Petitioners’ due process rights when 
the judge told Petitioners, following their guilty plea to the robbery 
at a church, that they had stolen God’s money intended for the 
establishment of a religious kingdom on earth and then sentenced 
each of them to 53 to 71 years. 

 
 At sentencing, the judge declared: 
 

I think it was very appropriate what one person wrote, that 
coming into God’s house using God as a curse and to make people give 
up their possessions and taking God’s money and threatening God’s 
people,  I can’t imagine how evil these men are to have done this.  That 
is the feeling of one person and I hope you realize that’s an opinion 
that is or a feeling that is justified. 

 
(App. at 116) (emphasis added.)  Here, the judge agreed with and adopted a 

witness’s statement recognizing God, the church as God’s house, and church-goers 

as God’s people.  The judge’s personal agreement with the religious observations of 

the quoted victim goes beyond the judge’s appropriate role as the voice of the 

community. 
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 The judge further elaborated: 

I mean you didn’t just steal money from people.  You took God’s money.  
You took the Lord’s money and those of us that believe that there is an 
Almighty and that there is a being that created this world to go in and 
then steal money that is being tendered by people for the furtherance 
of an earthly kingdom is just outrageous.  There is scripture that says 
‘Vengeance is mine sayeth the Lord’ but every now and then I think 
the judicial system has to contribute what it can. 

 
(App. at 117.) 

The judge thus expressed his beliefs that the boys had stolen God’s  

money–money that the judge believed was to be used to bring about his God’s 

kingdom on earth.  He let it known that they offended his religious sensibility and 

that their action amounted to irreverence.  He allowed his own personal religious 

beliefs and his own feeling of victimization into his sentencing decision.  He then 

imposed a de facto life sentence on each of the three boys, none of whom had any 

significant prior record and for a crime in which no one was injured. 

He sentenced these boys as harshly as he did because they chose to rob a 

church, rather than a restaurant, a bank, or some other secular entity.  The federal 

district court appropriately declined to find that this latter portion of the sentencing 

judge’s statements did not offend due process.  The judge’s action violated the boys’ 

clearly established federal constitutional rights to due process at sentencing. 

 It is irrelevant that the applicable law allowed the judge to sentence the boys 

to consecutive terms.  Sentencing discretion must be exercised within the 

boundaries of due process.  Gardner, 430 U.S. at 358.   



13 

 The Fourth Circuit case U.S. v. Bakker further evidences that the legal 

principles at issue had been clearly established by the Supreme Court’s at the time 

of the state court’s decision.  925 F.2d 728 (4th Cir. 1991).  In Bakker, the 

sentencing judge spoke as follows when sentencing a televangelist following his 

convictions for mail and wire fraud:  “He had no thought whatever about his victims 

and those of us who do have a religion are ridiculed as being saps from money-

grubbing preachers or priests.”  925 F.2d at 740 (emphasis in original).  On direct 

appeal, the Fourth Circuit relied on clearly established principles of constitutional 

law and agreed that those comments supported the defendant’s claim that the trial 

judge violated due process by factoring his own sense of religiosity and victimization 

into the sentence he imposed.  Id.   

 In Bakker, the applicable law allowed the judge to exercise his discretion to 

sentence the defendant to the term actually imposed upon him.  Id.  However, the 

Fourth Circuit held that the judge exceeded the boundaries of due process by 

allowing his personal religious views to guide his sentencing decision.  Id.  

Similarly, in the present case, applicable North Carolina law allows a judge to 

exercise discretion in determining whether to sentence a defendant to concurrent, 

consecutive, or consolidated sentences.  N.C. Gen. Stat. §§ 15A-1340.15, -1354(a).  

However, when it is clear that impermissible factors, such as the judge’s personal 

religious beliefs, guided a judge’s decision, a defendant’s due process right to an 

impartial and unbiased court has been violated. 
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 The Fourth Circuit in Bakker recognized that a sentencing court can consider 

the impact a defendant’s crimes have had on a community and can vindicate that 

community’s interests in justice.  Id.  However, the Fourth Circuit in Bakker 

rejected the government’s argument that the judge was merely expressing the 

opinion of the community and considering the impact of the defendant’s crimes on 

society: 

Our Constitution, of course, does not require a person to surrender his 
or her religious beliefs upon the assumption of judicial office.  Courts, 
however, cannot sanction sentencing procedures that create the 
perception of the bench as a pulpit from which judges announce their 
personal sense of religiosity and simultaneously punish defendants for 
offending it.  Whether or not the trial judge has a religion is irrelevant 
for purposes of sentencing.  Regrettably, we are left with the 
apprehension that the imposition of a lengthy prison term here may 
have reflected the fact that the court’s own sense of religious propriety 
had somehow been betrayed.  In this way, we believe that the trial 
court abused its discretion in sentencing Bakker.  Consequently, the 
sentence is vacated and the case is remanded for resentencing.  

 
Id. at 741. 

 The comments of the sentencing judge in the instant case are more extensive 

and more personal than those of the judge in Bakker.  As in Bakker, the instant case 

involves a lengthy sentence that can only be explained by the fact that the 

sentencing judge’s own sense of religious propriety had been betrayed.  Just as the 

judge in Bakker, the sentencing judge in the case at bar violated the boys’ clearly 

established federal constitutional rights to due process in a sentencing proceeding 

before an unbiased judge.  

The facts, as evidenced by the judge’s remarks in the sentencing transcript, 

are not in dispute.  The governing legal principle of due process in sentencing has 
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been clearly established by the U.S. Supreme Court.  The state MAR court’s failure 

to grant post-conviction relief on the facts before it was an unreasonable application 

of federal law.  “A state court’s determination that a claim lacks merit precludes 

federal habeas relief so long as ‘fairminded jurists could disagree’ on the correctness 

of the state court’s decision.”  Harrington v. Richter, 131 S. Ct. 770, 786 (2011) 

(citation omitted).  Here, the MAR court’s finding that “the court obviously exercised 

his discretion in sentencing the defendant to less than what he pled to” entirely 

failed to address whether the judge would have sentenced this offender less harshly 

if he had not been motivated by his religious beliefs.  Further, the MAR court’s 

finding that “nothing motivated the sentencing judge, except the atrocious conduct 

of the defendant” was conclusory and unsupported.   

 In allowing collateral review, “Section 2254(d) reflects the view that habeas 

corpus is a ‘guard against extreme malfunctions in the state criminal justice 

systems.’”  Id. at 786.  The boys were youthful offenders who lacked any significant 

criminal history.  The State did not offer any evidence of aggravating factors.  Had 

the boys committed second-degree murder, the maximum presumptive sentence 

they could have received, given their lack of any prior criminal record, is just 13 

years 1 month to 15 years 11 months.  N.C. Gen. Stat. §§ 14-17; 15A-1340.17(c), (e).  

Had they committed first-degree forcible rape or first-degree statutory rape, the 

maximum presumptive sentence he could have received is just 20 years to 24 years 

9 months.  N.C. Gen. Stat. §§ 14-27.2; 15A-1340.17(c), (e).  Judges in North Carolina 

routinely impose a less severe sentence when a defendant pleads guilty.  See State 
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v. Haymond, 691 S.E.2d 108, 123-24 (N.C. Ct. App. 2010) (explicit comments by 

trial judges that a defendant will receive a more severe sentence if he or she goes to 

trial and is convicted); State v. Hueto, 671 S.E.2d 62, 67-68 (N.C. Ct. App. 2009) 

(same); State v. Young, 602 S.E.2d 374, 380-81 (N.C. Ct. App. 2004) (same); State v. 

Pavone, 410 S.E.2d 1, 3 (N.C. Ct. App. 1991) (same).  The fact that this sentencing 

judge chose to sentence these boys to almost four times as much prison time as they 

could have received for murder or rape, and chose to do so after pronouncing that 

his own religious beliefs were offended, confirms a due process violation in this 

matter.   

 Despite their lack of prior serious criminal records, the boys are serving de 

facto life sentences for a crime in which no one was injured, in which total property 

taken was valued at less than $3,000, and to which the boys confessed and accepted 

responsibility for their action.  This case exemplifies the extreme malfunctions in 

the state criminal justice system that the federal habeas law is intended to guard 

against and provide relief. 

3. The sentences of the Petitioners, who were adolescents without any 
serious prior record and did not harm anyone in the robbery, 
violated the Eighth Amendment’s prohibition against cruel and 
unusual punishment. 

 
The Eighth Amendment to the United States Constitution, applicable to the 

states through the Fourteenth Amendment, provides that “[e]xcessive bail should 

not be required, nor cruel and unusual punishments inflicted.”  U.S. Const. amend. 

VIII; Graham v. Florida, 130 S. Ct. 2011, 2018-21 (2010).  The Eighth Amendment 
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prohibits sentences that are disproportionate to the crime committed.  Graham, 130 

S. Ct. at 2021. 

 The constitutionality of a sentence is determined on a case-by-case basis.  See 

Solem v. Helm, 463 U.S. 277, 289 (1983).  In deciding whether a sentence violates 

the Eighth Amendment, the Court has considered the gravity of the offense and the 

harshness of the penalty, the sentences for other crimes within the jurisdiction, id. 

at 290-291, and “the evolving standards of decency that mark the progress of a 

maturing society.”  Graham, 130 S. Ct. at 2021. 

Each petitioner received a de facto life sentence without the possibility of 

parole.  The North Carolina General Assembly has specifically authorized a 

sentence of life without parole only for the most serious of crimes:  first-degree 

murder; a violent felony committed by an offender with two prior violent felonies 

(i.e., violent habitual offender); injuring another by using nuclear, biological, or 

chemical weapon of mass destruction; and a Class B1 felony if the offender is in the 

high prior record level V or VI.  N.C. Gen. Stat. §§ 14-17, 14-7.12, 14-288.22(a), 15A-

1340.17(c).  Petitioners did not commit any of these offenses and did not cause 

physical harm to anyone.  

Petitioners’ sentences are severe when comparing with other crimes in 

Mitchell County, a fact presented to the state and federal courts.  See Harmelin v. 

Michigan, 501 U.S. 957, 1005 (1991) (in cases where circumstances give rise to an 

inference of gross disproportionality, a court should compare the petitioner’s 

sentence with the sentences received by other offenders in the same jurisdiction).  
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In July 2009, a man pled guilty to second-degree murder for shooting his Mitchell 

County neighbor to death and received an aggravated sentence of just nineteen 

years eight months to twenty years six months, which is about three times less than 

each Petitioner’s overall sentence.  (JA at 164-68.)  “If more serious crimes are 

subject ... to less serious penalties, that is some indication that the punishment at 

issue may be excessive.”  Helm, 463 U.S. at 291.    

The case Graham v. Florida from this Court establishes once again that the 

Eighth Amendment to the U.S. Constitution requires that the punishment not be 

grossly disproportionate to the crime committed by a young offender.  The Court in 

Graham adopted a bright-line rule for the issue before it to hold that juvenile 

offenders may not be sentenced to life without parole for crime that did not involve 

homicide.  130 S. Ct. 2011.  This Court noted that, in cases where the Court has 

declined to adopt a bright-line rule, the Court considers all the circumstances  

of the case before it to determine whether a sentence is unconstitutionally 

disproportionate.  Id. at 2021.  The Court further noted: 

As petitioner’s amici point out, developments in psychology and brain 
science continue to show fundamental differences between juvenile and 
adult minds.  For example, parts of the brain involved in behavior 
control continue to mature through late adolescence.  Juveniles are 
more capable of change than are adults, and their actions are less 
likely to be evidence of “irretrievably depraved character” than are the 
actions of adults. 
 

Id. at 2026 (emphasis added) (citations omitted).  “A young person who knows that 

he or she has no chance to leave prison before life’s end has little incentive to 

become a responsible individual.”  Id. at 2032. 
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 Petitioners were adolescents ranging from eighteen to twenty years old at the 

time of the crime.3  Thus, the unconstitutionality of their sentences is not much 

different from that of the petitioner in Graham, who was seventeen at the time of 

his third robbery.  Petitioners’ sentences likewise condemn them “to die in prison 

without any meaningful opportunity to obtain release, no matter what [they] might 

do to demonstrate that the bad acts [they] committed are not representative of 

[their] true character, even if [they] spend[] the next half century attempting to 

atone for [their] crimes and learn from [their] mistakes.”  Id. at 2033.  Petitioners’ 

de facto life sentences are therefore unconstitutionally disproportionate. 

                                                            
3 See also U.S. Department of Health and Human Services, What is Adolescence? in 
ADOLESCENCE BRAIN DEVELOPMENT, http://www.hhs.gov/opa/familylife/tech_ 
assistance/etraining/adolescent_brain/Overview/what_is_adolescence/index.html  
(last visited Sept. 4, 2012) (on file with Petitioners) (“Many researchers and 
developmental specialists in the U.S. use the age span 10 – 24 years as a working 
definition of adolescence.”); U.S. Department of Health and  
Human Services, Self-regulation in ADOLESCENCE BRAIN DEVELOPMENT, 
http://www.hhs.gov/opa/familylife/tech_assistance/etraining/adolescent_brain/risk_t
aking/changes/self_regulation/index.html (last visited Sept. 4, 2012) (on file with 
Petitioners) (“As adolescents progress on their journey toward adulthood, with a 
body that is almost mature, the self-regulatory parts of their brains are still 
evolving....  Such behavioral control requires a higher level of cognitive and 
executive functions. These functions reside in the prefrontal cortex, which matures 
independent of puberty and is still evolving and developing well into an individual’s 
mid twenties.”) 
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CONCLUSION 

For the foregoing reasons, Petitioners pray that this Court grant a writ of 

certiorari to the United States Court of Appeals for the Fourth Circuit. 

      Respectfully submitted, 

 
      __________________________________ 
      HOANG V. LAM 
      Counsel of Record 
      N.C. Prisoner Legal Services, Inc. 
                          PO Box 25397 
      Raleigh, NC  27611 
      (919) 856-2200 
      hlam@ncpls.org 
 
      Counsel for Petitioners 
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OPINION

WILKINSON, Circuit Judge: 

Petitioners appeal from the district court’s denial of habeas
corpus relief. They contend that, at their sentencing for armed
robbery of the Sunday worship services at a North Carolina
church, the state trial judge impermissibly made references to
religion, thereby violating their rights to due process. But the
defendants’ choice to target a church during weekly services
imbued their crime with an undeniably religious character.
Crimes of this nature carry special hazards for the freedom of
all faiths to worship undisturbed. Far from being "an unrea-
sonable application of[ ] clearly established Federal law," 28
U.S.C. § 2254(d), the trial judge’s comments reflected the dis-
tinctive harms to the community of the particular crime that
the defendants chose to commit. We therefore affirm the
denial of the petition.

I.

Petitioners Josiah Deyton, his coworker Jonathan Koniak,
and his brother Andrew Deyton formulated a plan to rob Sun-
day services at a church in Mitchell County, North Carolina.
On April 13, 2008, the conspirators met and cased possible
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churches to target, ultimately choosing to rob the Ridgeview
Presbyterian Church in the belief that it would provide the
greatest chance both of success and of escape. 

Wearing ski masks and gloves, the defendants barged into
the Sunday morning worship service, carrying firearms to
intimidate the congregation and duct tape to secure submis-
sion. The men seized the parish’s weekly collection, and used
the offertory plate to amass money, keys, and other valuables
from the worshipers, amounting to $2670. Koniak bound one
parishioner with the tape, and Josiah Deyton’s gun discharged
while he was stealing a cell phone. The men threatened the
assembled congregation, warning that they would come back
to kill the churchgoers if they tried to call the police. The
three then absconded in their getaway car.

Undeterred, congregation members called the police,
reported the robbery, and provided a description of the car.
Shortly thereafter, police apprehended the robbers, finding in
their car the guns, masks, and gloves used in the crime. Police
recovered from the car a large quantity of cash and some per-
sonal property taken from members of the congregation. The
three men were arrested and subsequently confessed to rob-
bing the church and its members.

On July 22, 2008, Josiah and Andrew Deyton pleaded
guilty to eleven counts of armed robbery and one count of
conspiracy to commit armed robbery in the Superior Court of
Mitchell County. Koniak pleaded guilty to the same charges
a month later. After Koniak’s guilty plea, Judge James L.
Baker, Jr., held a consolidated sentencing hearing for all three
defendants. During the lengthy proceeding, Judge Baker
heard from the State, from defense counsel, from members of
the congregation who had been robbed by the defendants, and
from witnesses attesting to the defendants’ good character.
Judge Baker also reviewed victim impact statements that had
been provided by other members of the church not present at
the hearing. Before imposing sentence, Judge Baker spoke at
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length about the severity of the defendants’ crime and related
directly the words and feelings of those who were affected by
it:

I was interested in reading what the church mem-
bers might have thought that should be done to you
and the church members after describing what they
went through have indicated that the experience was
a horrible experience for them. I mean even more so
than being robbed in a store or being robbed on a
street or a highway or even worse than being broken
in in their home. I mean if there’s one place in the
whole world that you ought to have the right to feel
like that for just a few minutes—for just a few min-
utes you can put the dangers of the world away and
that you can step to some degree of peace and soli-
tude and serenity with some degree of safety it
would be in a church. 

I think it was very appropriate what one person
wrote that coming in God’s house using God as a
curse and to make people give up their possessions
and taking God’s money and threatening God’s peo-
ple, I can’t imagine how evil these men are to have
done this. That is the feeling of one person and I
hope you realize that’s an opinion that is or a feeling
that is justified. I mean you didn’t just steal money
from people. You took God’s money. You took the
Lord’s money and those of us that believe that there
is an Almighty and that there is a being that created
this world to go in and then steal money that is being
tendered by people for the furtherance of an earthly
kingdom is just outrageous. . . . 

Gentlemen, this is just something that can’t be tol-
erated and your attorneys have all asked for leniency
and mercy but there are times when you have to kind
of draw the line and you have to say that there are
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some things that just can’t be tolerated by society. I
mean you can’t just go in a church armed and tie
people up or hold them at gunpoint, threaten to kill
them and rob the collection plate and rob them while
they are in the worship service and expect that the
law is not going to come down just about as strongly
as it can on you. There is scripture that says "Ven-
geance is mine sayeth the Lord" but every now and
then I think the judicial system has to contribute
what it can.

Judge Baker then sentenced all three defendants to ten con-
secutive presumptive-range sentences of 64 to 86 months on
the armed robbery counts, and a suspended sentence of 25 to
39 months on the conspiracy charge. Petitioners took no direct
appeal of that sentence.

On August 21, 2009, following the North Carolina state
procedure for collateral attacks on criminal convictions, peti-
tioners filed Motions for Appropriate Relief in the Superior
Court of Mitchell County, alleging, as they do here, that
Judge Baker’s comments reflected an impermissible religious
bias that infected the sentencing procedure in violation of due
process. On May 11, 2010, the state MAR court denied the
petitioners’ motion, concluding that "nothing motivated the
sentencing Judge, except for the atrocious conduct of the
defendant and his cohorts in accomplishing the crimes they
committed." On June 1, 2010, the petitioners sought certiorari
from the North Carolina Court of Appeals, which was denied
on June 17, 2010. On June 21, 2010, petitioners simulta-
neously filed a petition for certiorari with the North Carolina
Supreme Court and a petition for habeas corpus in the West-
ern District of North Carolina. The federal magistrate judge
held the habeas corpus petition in abeyance pending the reso-
lution of the state certiorari petition, which was denied on
August 26, 2010. On November 1, 2010, the magistrate judge
recommended that the habeas corpus petition be denied. On
September 27, 2011, the district court adopted the magis-
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trate’s report and recommendation and issued its own memo-
randum and order denying the petition. This appeal followed.

II.

We review the district court’s denial of a petition for
habeas corpus de novo. Lewis v. Wheeler, 609 F.3d 291, 300
(4th Cir. 2010). Because the petitioners’ challenge stems from
comments made by the trial judge at a state sentencing pro-
ceeding, however, we must show the traditional deference
afforded to sentencing courts before concluding that there was
constitutional error warranting habeas relief. 

Federal courts have long respected the latitude allowed by
state law to state judges at sentencing. See Williams v. NewYork, 337 U.S. 241, 246-47 (1949). Perhaps more than in any
other proceeding, "the court has considerable leeway and dis-
cretion in governing the conduct of a sentencing." State v.Smith, 532 S.E.2d 773, 790 (N.C. 2000). 

The North Carolina courts have been unequivocal in their
support of this tradition, especially in a context such as that
before us here. For example, in State v. Sullivan, 151 S.E.2d
41 (N.C. 1966), the North Carolina Supreme Court held that
it would not "restrict informal remarks made by a judge at the
time of pronouncing judgment," particularly when, as in this
case, "the undisputed facts . . . , plus the defendant’s plea of
guilty . . . , justified a substantial sentence." Id. at 42. North
Carolina has been clear that whether or not a reviewing court
"approve[s] of the judge’s extended pre-sentence remarks,"
reversal is not warranted so long as "the evidence in th[e] case
justified the sentence imposed." State v. Bright, 271 S.E.2d
368, 380 (N.C. 1980).

North Carolina’s view is typical of sentencing practice gen-
erally. Comments on the severity of a crime have long been
integral to the imposition of punishment. "Courts have always
taken into consideration the harm done by the defendant in
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imposing sentence." Payne v. Tennessee, 501 U.S. 808, 825
(1991). A sentencing judge need not merely reflect in silence
upon the gravity of the offense. The Supreme Court has rec-
ognized that "the judge’s statement to the defendant, made at
the time of sentencing, is an especially important part of the
criminal process." Rita v. United States, 551 U.S. 338, 367
(2007) (Stevens, J., concurring). Because sentencing unac-
companied by explanation is an arbitrary exercise, see UnitedStates v. Carter, 564 F.3d 325, 328 (4th Cir. 2009), "[a] pub-
lic statement of th[e] reasons [for the sentence imposed] helps
provide the public with the assurance" that creates public
trust. Rita, 551 U.S. 356 (maj. op.). 

As a result, we not only show deference to sentencing
courts in general, but to the need for judges to vindicate the
public interest through statements about the particular harms
of particular crimes and the need for a particular sentence.
Consistent with those goals, the Supreme Court has limited
assignments of constitutional error under the Due Process
Clause to cases in which the challenged action is "so unduly
prejudicial that it renders the [proceeding] fundamentally
unfair." Payne, 501 U.S. at 825. This is a high bar for a
habeas petitioner to surmount. We will not allow "gossamer
possibilities of prejudice to a defendant . . . to nullify a sen-
tence pronounced by a court of competent jurisdiction in obe-
dience to local law." Snyder v. Massachusetts, 291 U.S. 97,
122 (1934) (Cardozo, J.), overruled on other grounds by Mal-loy v. Hogan, 378 U.S. 1 (1964). 

III.

The petitioners nevertheless assert that the sentencing
judge’s comments in this case so impermissibly referenced
religious beliefs that they deprived the defendants of due pro-
cess, relying principally on this court’s decision in UnitedStates v. Bakker, 925 F.2d 728 (4th Cir. 1991). In that case,
we reversed a sentence because the district judge at sentenc-
ing announced his "personal sense of religiosity and simulta-
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neously punish[ed] defendants for offending it." Id. at 740.
But the petitioners’ argument is flawed in two ways. First, it
ignores the limitations on both the scope of review and the
sources of authority placed on federal habeas analysis by the
Antiterrorism and Effective Death Penalty Act ("AEDPA"),
28 U.S.C. § 2254(d). Second, even the substance of Bakker
and the Supreme Court precedents on which that case relied
do not disqualify under AEDPA standards the sentencing
judge’s comments at issue in this case. Preserving the free
exercise of all religions permits society—through its judges—
to offer pointed condemnation of crimes that inhibit the prac-
tice of any faith.

A.

Although the restrictions on federal collateral review of
state convictions are well known, they are worth reemphasiz-
ing here. Habeas corpus review is to be conducted pursuant
to a "highly deferential standard for evaluating state-court rul-
ings, which demands that state-court decisions be given the
benefit of the doubt." Woodford v. Visciotti, 537 U.S. 19, 24
(2002) (per curiam). Under the limitations of AEDPA, a state
court decision may only be reversed by a federal court if it is
either "contrary to, or involved an unreasonable application
of, clearly established Federal law, as determined by the
Supreme Court of the United States," or "was based on an
unreasonable determination of the facts in light of the evi-
dence presented in the State court proceeding." 28 U.S.C.
§ 2254(d). Bakker, by contrast, was before this court on direct
appeal from a federal conviction, a posture that allowed this
court greater latitude than collateral review of state convic-
tions affords. It is clear that Bakker does not govern these pro-
ceedings, because, although it is plainly precedent in this
circuit, it does not represent "law as determined by the
Supreme Court of the United States." Id.

We turn therefore under AEDPA to the relevant Supreme
Court case law. While the Supreme Court has held that "the
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sentencing process . . . must satisfy the requirements of the
Due Process Clause," Gardner v. Florida, 430 U.S. 349, 358
(1977), the Court has not set forth the sort of specific limita-
tions on a judge’s conduct of sentencing proceedings that
would permit the federal courts to grant habeas relief in this
case. The most guidance the Court has offered is that sentenc-
ing cannot be based on "factors that are constitutionally
impermissible or totally irrelevant to the sentencing process,
such as for example the race, religion, or political affiliation
of the defendant." Zant v. Stephens, 462 U.S. 862, 885 (1983).
Although the sentencing judge in this case referred to religion
in his comments, he in no way relied upon the "religion . . .
of the defendant[s]," and so we are left to decide whether his
statements violated the more general prohibition on "factors
that are constitutionally impermissible."

That inquiry leaves us without the direction from the
Supreme Court that AEDPA demands. After all, before grant-
ing habeas relief, we must conclude not only that the sentenc-
ing judge’s comments violated due process, but also that
"fairminded jurists could [not] disagree" with that determina-
tion. Yarborough v. Alvarado, 541 U.S. 652, 664 (2004).
Relying on extremely general statements in Gardner and Zant
provides us with little basis for second guessing the North
Carolina courts. "[E]valuating whether a rule application was
unreasonable requires considering the rule’s specificity. The
more general the rule, the more leeway courts have in reach-
ing outcomes in case-by-case determinations." Id.

Deference under AEDPA is not some hollow iteration. SeeHarrington v. Richter, 131 S. Ct. 770, 786 (2011) ("If this
standard is difficult to meet, that is because it was meant to
be."). Rather, it is constitutionally and statutorily prescribed.
"Federal habeas review of state convictions frustrates both the
States’ sovereign power to punish offenders and their good-
faith attempts to honor constitutional rights." Calderon v.Thompson, 523 U.S. 538, 555-56 (1998). Federal law there-
fore reserves habeas relief for "extreme malfunctions in the

9DEYTON v. KELLER
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state criminal justice systems," Jackson v. Virginia, 443 U.S.
307, 332 n.5 (1979) (Stevens, J., concurring), not close calls
that depend on contestable extensions of abstract law. The
Supreme Court has instructed that "it is not an unreasonable
application of clearly established Federal law for a state court
to decline to apply a specific legal rule that has not been
squarely established by this Court." Knowles v. Mirzayance,
129 S. Ct. 1411, 1419 (2009). This general caution has partic-
ular force where state sentencing is involved. The states bear
the primary responsibility for the punishment of criminal
offenders in our society, and federal courts risk upsetting the
careful balance of federalism by intruding casually upon their
sentencing processes. See Section II supra.

B.

With these limitations in mind, we cannot conclude that the
sentencing judge’s comments constituted an "unreasonable
application of clearly established Federal law, as determined
by the Supreme Court of the United States," 28 U.S.C.
§ 2254(d). The Supreme Court’s decision in Zant bars a sen-
tencing judge from relying on the "religion . . . of the defen-
dant" in determining the appropriate term of imprisonment.Zant, 462 U.S. at 885. In Bakker, we extended that principle
to find error "when a judge impermissibly takes his own reli-
gious characteristics into account in sentencing." Bakker, 925
F.2d at 740. But this case is quite different. The petitioners
were not sentenced on account of their religion or on account
of the judge’s religion. It was their admitted crime that had a
religious component: by robbing a Sunday worship service in
a church they disrupted the ability of their fellow citizens to
freely practice their faith in peace.

The same factors that Zant prohibits considering when they
are characteristics of the criminal may in fact be important to
consider when they are characteristics of the crime. Indeed,
the Supreme Court has previously recognized the significance
of this distinction. For example, although Zant forbids sen-
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tencing courts from considering "the race . . . of the defen-
dant," Zant, 462 U.S. at 885, the Supreme Court has held that
it is constitutional for a defendant to "be more heavily pun-
ished if the victim is selected because of his race." Wisconsinv. Mitchell, 508 U.S. 476, 484 (1993). The Court noted the
particular likelihood that such crimes will "inflict distinct
emotional harms on their victims and incite community
unrest." Id. at 488. When a defendant’s crime tears so vio-
lently at the fabric of our society, whether by racial animus
toward the victim or by disruption of the religious practice of
others, it is appropriate for a sentencing court to take that
unique harm into account. "[S]entencing must accurately
reflect the community’s attitude toward the misconduct of
which the offender has been adjudged guilty, and thereby rat-
ify and reinforce community values." United States v. Gray-son, 438 U.S. 41, 48 n.8 (1978). Indeed in Bakker we
recognized "that a sentencing court can consider the impact a
defendant’s crimes have had on a community and can vindi-
cate that community’s interests in justice." Bakker, 925 F.3d
at 740.

The disruption of worship services has an especial effect on
the community that it was appropriate for a sentencing judge
to take into account. Ours is a society with a diverse religious
heritage that has long prized the ability of citizens of all faiths
to exercise their beliefs free from fear or intimidation.
Although the Constitution explicitly protects the right to the
free exercise of religion from state interference, the govern-
ment has long taken a role in protecting citizens from private
deprivations of their constitutional rights as well. See, e.g.,Griffin v. Breckenridge, 403 U.S. 88 (1971) (upholding fed-
eral statute criminalizing conspiracy to "injure, oppress,
threaten, or intimidate any citizen in the free exercise or
enjoyment of any right or privilege secured to him by the
Constitution or laws of the United States," id. at 98 n.4). 

Indeed the law must protect places that demand special
tranquility so that our fellow citizens can exercise their consti-
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tutional rights free from fear. Religious services are particu-
larly intimate moments regardless of the faith being observed.
The shocking nature of this crime does not depend on what
sect’s prayer was disturbed—this crime would be equally
offensive at a synagogue, mosque, or any other house of wor-
ship. Much as we afford the home a particular sanctity as "the
last citadel of the tired, the weary, and the sick," Gregory v.Chicago, 394 U.S. 111, 125 (1969) (Black, J., concurring),
houses of worship must be refuges for those seeking guid-
ance, peace, comfort, and religious fellowship without fear of
criminal intimidation. 

Indeed, one need not have any faith at all to appreciate the
profound shock visited by these defendants. Just as all mem-
bers of society condemn racial violence regardless of their
own ethnicity, all people of good will revile the armed rob-
bery of a religious service whether or not they share the par-
ticular creed whose practice was disrupted. Merely "because
the state wishes to protect those who do worship on Sunday
does not mean that the state means to impose religious wor-
ship on all." Gallagher v. Crown Kosher Super Market ofMass., 366 U.S. 617, 627 (1961).

C.

We conclude that the sentencing judge’s comments afford
no warrant for the award of habeas relief.

First, the record makes clear that many of the judge’s com-
ments did not reflect "the court’s own sense of religious pro-
priety," Bakker, 925 F.2d at 741, but voiced the expressions
of the community through victim impact statements and testi-
mony at sentencing. The entirety of the challenged comments
was prefaced by reference to "what the church members
might have thought," and continued to define the expressions
in terms of "what one person wrote" and "the feeling of one
person." It was not unconstitutional for the judge to have con-
sidered these statements in determining the appropriate sen-
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tence, see Payne, 501 U.S. 808, and it was legitimate for the
judge to state for the record the sentiments of those parishio-
ners that he found most compelling.

Second, to the extent that the judge adopted some of these
opinions as his own, we do not think that rises to the level of
a due process error mandating habeas relief. Judge Baker was
not expressing a personal offense at the crime so much as he
was expressing the opprobrium of the community at large. A
judge joining a general expression of dismay at a particularly
heinous offense does not amount to the kind of "reactions
based on his personal experiences that" may not be considered
at sentencing. Barclay v. Florida, 463 U.S. 939, 971 (1983)
(Stevens, J., concurring). Part of the compact that gives order
to society is that "[w]hatever power therefore individuals had
of punishing offences . . . is now vested in the magistrate
alone." 4 W. Blackstone, Commentaries on the Laws ofEngland 8 (1765). For the judge too is a member of the com-
munity, and "[t]he sentencing process assumes that the
[judge] will exercise judgment in light of his or her back-
ground, experiences, and values." Barclay, 463 U.S. at 970
(Stevens, J., concurring).

Taken as a whole and in their proper context, the judge’s
comments describe the unique way that robbing a church
harmed the members of the community. The robbery of, say,
a bank or convenience store is bad enough. But the intentional
selection of a church as a target and of worship services as the
time of attack merits special condemnation because it is
equally an assault on religious liberty as it is on physical
safety. It would be odd indeed if the armed robbery of wor-
shipers and violent threats to parishioners did not elicit strong
condemnation at sentencing. But the judge, as noted, nowhere
mentioned the religious beliefs or lack thereof of the defen-
dants. He expressed no preference for one sect over another.
He mentioned no specific tenets of faith that might have been
offended. To the extent that the judge quoted from the Bible,
there is, as the MAR court found, no credible argument that
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he impermissibly rested the chosen term of imprisonment on
scripture and not on the North Carolina General Statutes.

The petitioners allege that "the judge sentenced these
young men as harshly as he did because they chose to rob a
church, rather than . . . some other secular entity." Appellant’s
Br. at 17-18. Be that as it may, no Supreme Court case comes
close to holding that criminal harms visited upon religious
congregations may not be the subject of stern and special dis-
approval from the bench. The various state and federal courts
that have reviewed this case are unanimous in their conclu-
sion that the sentencing judge’s comments represented that
strong disapprobation, and nothing more. As the state MAR
court found, "nothing motivated the sentencing Judge, except
for the atrocious conduct of the defendant and his cohorts."
The federal magistrate concluded that the "offense conduct
was especially serious because it involved victimizing people
at gunpoint in a place where, ordinarily, they would feel safe."
And the district court ruling appealed here was clear that the
sentence was only "vindicating the community’s interest in
justice" for "behavior . . . exceeding all acceptable social
boundaries." To this unanimous chorus we add our voice. The
sensitivity of the site and the vulnerability of those who wor-
shipped there played a critical part in petitioners’ planning of
the crime, and it was no violation of due process for these
same considerations to play a critical part in petitioners’ pun-
ishment.

The judgment of the district court is therefore

AFFIRMED.
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IN THE UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF NORTH CAROLINA

ASHEVILLE DIVISION

CIVIL CASE NO. 1:10cv127

[Consolidating 1:10cv127, 1:10cv128, 1:10cv129]

JOSIAH JACOB DEYTON, )

ANDREW RYAN DEYTON, and )

JONATHAN NEIL KONIAK, )

)

Petitioners, )

)

vs. ) MEMORANDUM OF DECISION

)              AND ORDER

)

ALVIN W. KELLER, JR., )

Secretary of the North Carolina )

Department of Corrections; and )

LANDER CORPENING, )

Superintendent of Foothills )

Correctional Institution, )

)

Respondents. )

                                                       )

THIS MATTER is before the Court on the Respondents’ Motions for

Summary Judgment [Doc. 8, Doc. 18, Doc. 19] and their Motion to Consider

Two New Landmark Decisions of the United States Supreme Court regarding

the Deferential Standards of Review [Doc. 23].

Pursuant to 28 U.S.C. § 636(b) and the Standing Orders of Designation

of this Court, United States Magistrate Judge Dennis L. Howell was

designated to consider the Motions for Summary Judgment and to submit
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2

recommendations for disposition. On November 1, 2010, the Magistrate

Judge filed a Memorandum and Recommendation in which he recommended

granting the Respondents’ Motions for Summary Judgment and dismissing

the Petitioners’ Petitions under 28 U.S.C. §2254 for a Writ of Habeas Corpus

by a Person in State Custody.  [Doc. 20].  The Petitioners timely filed

Objections to that recommendation.  [Doc. 21].

The Motion to Consider Two New Landmark Decisions of the United

States Supreme Court regarding the Deferential Standards of Review was

filed after the Magistrate Judge entered his Memorandum and

Recommendation.  Counsel denominated this as a motion when it should

rather have been captioned as notice of subsequent authority and the Court

will treat it as such.  

PROCEDURAL AND FACTUAL BACKGROUND

The Petitioners have not objected to the Magistrate Judge’s recitation

of the procedural and factual background. [Doc. 21].  Having reviewed the

same and finding it supported by the record, it is adopted with

supplementation as shown herein. 

Briefly stated, the Petitioners were indicted in April 2008 and charged

with eleven counts of felony robbery from Ridgeview Presbyterian Church and
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It is undisputed that each of the Petitioners was charged with the same crimes1

arising from the same incident.  The Court therefore has cited only to the record of the
lead case in this consolidated action.  In addition, Petitioner Josiah Deyton was 
charged with one count of felonious larceny occurring on a different date. [Doc. 1-2]. 

3

individual members of the congregation thereof. [Doc. 1-2].   The robbery was1

alleged to have been conducted with the use of firearms and dangerous

weapons which placed in danger the lives of the congregation members, in

violation of N.C. Gen. Stat. §14-87. [Id.].  They were also charged with one

count of conspiracy to commit robbery with a dangerous weapon, in violation

of N.C. Gen.Stat. §14-2.4. [Id.].  Each of the Petitioners entered into plea

agreements with the State.  The Petitioners were sentenced on August 25,

2008 during a consolidated sentencing hearing before Superior Court Judge

James L. Baker, Sr.  [Doc. 1-3; Doc. 1-7].  During that sentencing hearing, the

Petitioners consented to the summary of the incident recounted by the

Assistant District Attorney. [Doc. 1-6; Doc. 1-7].  

As so recounted, the Petitioners entered Ridgeview Presbyterian

Church on Sunday April 13, 2008 during the morning service and using

handguns, robbed individual members of the church as well as the collection

plate. [Doc. 1-6 at 16-17; Doc. 1-7 at 9-12].  During the robbery, Petitioner

Koniak bound the wrists of one worshiper and a gun carried by Petitioner

Josiah Deyton discharged into the floor near a pew when he bent down to
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take a cell phone. [Id.].  Petitioners also made threatening statements to the

congregation.  [Id.].  All three were quickly apprehended and evidence related

to the crime was found inside their escape vehicle. [Doc. 1-6 at 18; Doc. 1-7

at 11-13].  After being advised of their rights, each of them waived the same

and confessed. [Id.].  

During the sentencing hearing, two members of the congregation who

were present during the robbery gave victim impact statements to the court.

Darlene Tipton made the following remarks:

Instead of having the opportunity to welcome you to church on

Sunday April 13 , you came in and took over the service but thenth

God came in and he protected us and no one was killed during

your terrific crime that you did against us.  I’ll never understand

why or how you could do this cowardly act.  You put a lot of

thought in your crime and then picked a church that seemed very

non-threatening to you.  We were an easy target.  You covered

your hands and faces, came into our worship service with stolen

guns and took sixteen (16) people hostage.  You easily pointed a

gun in Jerry Garland’s chest and you duct taped Mike Tipton’s

hands behind his back very easily.  The words and I think I have

the words very correct, “If you leave the church before thirty

minutes or call the police we’ll come back and blow your f-ing

heads off.”  They flowed very smoothly from your mouth.  There

wasn’t a flinch or surprise when you fired the gun within a foot of

Jennifer Hensley.  We were ordered to put our phones, keys,

money and purses in the offering plate.  You stole and threatened

us like you’d never be caught.  Life has changed for each of us

since this.  New and emotional scars will always be there.  Each

time the church doors open now I think is this person going to rob

us or kill us.  No longer can I look at visitors in the same way. ...

When I have come to your court appearances I see faces that are
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sorry they got caught.  I wish I thought you were sorry for what

you did.  You’ve committed a serious crime that deserves to be

judged that way.  The sixteen church members didn’t commit a

crime but we’re suffering a mental and emotional nightmare as a

result of the crime you did[.]

[Id. at 17-18].

Brian Tipton also addressed the court.

[This crime] took place in the house of God.  Didn’t take place

somewhere down the road.  It took place in the house of God

where sixteen (16) people had gathered to worship. ...  God

directed all that did take place.  No one in church was physically

injured but emotional scars will continue to be there[.] ... All here

today need to be prepared to stand before the righteous judge of

God. ... You’re standing before this Judge today.  You’ll stand

before a just God ... at some point in your life and you need to be

prepared for that.

[Id. at 18-19].

At the time of sentencing, the court addressed the Petitioners and

advised that he did not come to the hearing with any preconceived notions of

what their sentence should be despite having read all of the victim impact

statements. [Id. at 33-34].  He announced that he desired to hear from people

in support the Petitioners and listened as the mother of the Deyton brothers

as well as a friend spoke. [Id.].  The judge then stated:

I was interested in reading what the church members might have

thought that should be done to you and the church members after

describing what they went through have indicated that the

experience was a horrible experience for them.  I mean even
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The record shows that the sentencing court is referring to the opinion expressed2

by one of the victims in a written victim impact statement, and that this is not an
expression of the Court’s opinion.  The Petitioners do not dispute this but claim that the
judge “went far beyond merely restating what some of the victims had said.” [Doc. 21 at
5].  

6

more so than being robbed in a store or being robbed on a street

or a highway or even worse than being broken in in their home.

I mean if there’s one place in the whole world that you ought to

have the right to feel like that for just a few minutes–for just a few

minutes you can put the dangers of the world away and that you

can step to some degree of peace and solitude and serenity with

some degree of safety it would be in a church.  I think it was very

appropriate what one person wrote that coming in God’s house

using God as a curse and to make people give up their

possessions and taking God’s money and threatening God’s

people, I can’t imagine how evil these men are to have done this.

That is the feeling of one person and I hope you realize that’s an

opinion that is or a feeling that is justified.   I mean you didn’t just2

steal money from people.  You took God’s money.  You took the

Lord’s money and those of us that believe that there is an

Almighty and that there is a being that created this world to go in

and then steal money that is being tendered by people for the

furtherance of an earthly kingdom is just outrageous.  It actually

defies description[.] ...  I mean you break in a church and you hold

people at gunpoint.  You wonder how in the world you thought you

were going to get away with it[.] ... Stupid probably fits it pretty

well but it’s more than just an act that we can shake our heads

about and wonder what civilization has come to for three young

men to break in a church and rob people while they are at church

in the process of worship.  Gentlemen, this is just something that

can’t be tolerated ... there are times when you have to kind of

draw the line and you have to say that there are some things that

just can’t be tolerated by society.  I mean you can’t just go in a

church armed and tie people or hold them at gunpoint, threaten

to kill them and rob the collection plate and rob them while they

are there in the worship service and expect that the law is not

going to come down just about as strongly as it can on you.
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The Judge consolidated two of the robbery charges and thus sentenced each of3

the Petitioners to ten consecutive sentences on the robbery charges. [Id].

7

There is scripture that says “Vengeance is mine sayeth the Lord”

but every now and then I think the judicial system has to

contribute what it can.

[Id. at 34-36].

Judge Baker then sentenced each of the Petitioners to 64-86 months for

each of the ten counts of robbery, each to run consecutively, and to 25-39

months for the conspiracy count, to be suspended and consecutive to the

sentence for the robbery convictions.  [Id. at 36-37].  As a result each of the3

Petitioners received a total sentence of 53 to 71 years.  None of the

Petitioners filed a direct appeal despite being represented by counsel.

  Each of them filed a Motion for Appropriate Relief pursuant to N.C.

Gen. Stat. §15A-1415 on August 21, 2009. [Doc. 1-1].  The presiding judge,

Hon. James U. Downs, made the following ruling on the motions:

The defendant[s] received punishments of consecutive sentences

of a substantial number of the offenses, but not all of them, and

the punishments imposed were within the presumptive ranges in

each case.

The defendant[s] entered [their] plea[s] of guilty without any

assurances of whether any of [the] sentences would be

consecutive or not.

Notwithstanding any comments that the sentencing Judge made

regarding activities of the defendant[s] and [their] cohorts, the
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Court obviously exercised his discretion in sentencing the

defendant[s] to less than that to which [they] pled to.

The Court find[s] nothing motivated the sentencing Judge, except

for the atrocious conduct of the defendant[s] and [their] cohorts in

accomplishing the crimes they committed.

[Doc. 1-11 at 1-2].

The Petitioners filed Petitions for Writs of Certiorari with the North

Carolina Court of Appeals which were denied on June 17, 2010. [Doc. 1-12,

Doc. 1-14].  Their Petitions for Writs of Certiorari filed with the North Carolina

Supreme Court were denied on August 27, 2010. [Doc. 10].  The parties

concede the pending habeas motion in this Court was timely filed.

STANDARDS OF REVIEW

A district court reviews specific objections to a Memorandum and

Recommendation under a de novo standard.  28 U.S.C. §636(b).  "Parties

filing objections must specifically identify those findings objected to."  Battle

v. United States Parole Commission, 834 F.2d 419, 421 (5th Cir.1987),

overruled on other grounds Douglass v. United Ervs. Auto. Ass’n, 79 F.3d

1415 (5  Cir. 1996).  If a party makes only general objections, de novo reviewth

is not required.  Wells v. Shriners Hospital, 109 F.3d 198, 200 (4th Cir.

1997)(boilerplate objections will not avoid the consequences of failing to

object altogether).  “Section 636(b)(1) does not countenance a form of
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generalized objection to cover all issues addressed by the magistrate judge;

it contemplates that a party’s objection to a magistrate judge’s report be

specific and particularized, as the statute directs the district court to review

only those portions of the report or specified proposed findings or

recommendations to which objection is made.”  United States v. Midgette, 478

F.3d 616, 621 (4  Cir.), cert. denied 551 U.S. 1157, 127 S.Ct. 3032, 168th

L.Ed.2d 749 (2007) (emphasis in original).  

Likewise, merely reiterating or incorporating the same arguments made

in the pleading submitted to the Magistrate Judge does not warrant de novo

review.  Id.; Veney v. Astrue, 539 F.Supp.2d 841, 846 (W.D.Va. 2008); United

States v. Wearing, 2011 WL 918343 (W.D.Va. 2011), affirmed      F. App’x. 

     , 2011 WL 4349623 (4  Cir. 2011).  “Allowing a litigant to obtain de novoth

review of her entire case by merely reformatting an earlier brief as an

objection ‘mak[es] the initial reference to the magistrate useless.’” Veney, 539

F.Supp.2d at 846.  In order “to preserve for appeal an issue in a magistrate

judge’s report, a party must object to the finding or recommendation on that

issue with sufficient specificity so as reasonably to alert the district court of the

true ground for the objection.”  Midgette, 478 F.3d at 622.  Here, the

Petitioners have “incorporated by reference” the arguments made in their
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pleadings before the Magistrate Judge. [Doc. 21 at 2].  Such an objection is

no objection at all but merely a reiteration of arguments previously made with

no direction as to the manner in which the Magistrate Judge’s

recommendations are faulty.  Thus, the Court has carefully considered the

record of the case and the Magistrate Judge’s Memorandum and

Recommendation but will conduct a de novo review only of the two specific

objections raised.

A federal court reviewing an application for a writ of habeas corpus on

behalf of a person in custody pursuant to a state court judgment may not grant

such relief unless the decision of the state court “was contrary to, or involved

an unreasonable application of, clearly established Federal law, as

determined by the Supreme Court of the United States.”  28 U.S.C.

§2254(d)(1).  

First, a state-court decision is contrary to th[e] [Supreme] Court’s

precedent if the state court arrives at a conclusion opposite to that

reached by [the Supreme] Court on a question of law.  Second, a

state-court decision is also contrary to th[e] [Supreme] Court’s

precedent if the state court confronts facts that are materially

indistinguishable from a relevant Supreme Court precedent and

arrives at a result opposite to [it].

Williams v. Taylor, 529 U.S. 362, 405, 120 S.Ct. 1495, 146 L.Ed.2d 389

(2000).  “This is a difficult to meet and highly deferential standard for
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evaluating state-court rulings, which demands that state-court decisions be

given the benefit of the doubt.”  Cullen v. Pinholster,      U.S.     , 131 S.Ct.

1388, 1398, 179 L.Ed.2d 557 (2011) (internal quotation and citation omitted).

A petitioner carries the burden of proof.  Id.   

This case is before the Court on the Respondents’ Motions for Summary

Judgment.

Under the Federal Rules of Civil Procedure, summary judgment

shall be awarded “if the pleadings, depositions, answers to

interrogatories, and admissions on file, together with the affidavits,

... show there is no genuine issue as to any material fact and that

the moving party is entitled to a judgment as a matter of law.”  ...

As the Supreme Court has observed, “this standard provides that

the mere existence of some alleged factual dispute between the

parties will not defeat an otherwise properly supported motion for

summary judgment; the requirement is that there be no genuine

issue of material fact.”  

Bouchat v. Baltimore Ravens Football Club, Inc., 346 F.3d 514, 519 (4  Cir.),th

cert. denied 541 U.S. 1042, 124 S.Ct. 2171, 158 L.Ed.2d 732 (2004)

(emphasis in original).

“Regardless of whether he may ultimately be responsible for proof and

persuasion, the party seeking summary judgment bears an initial burden of

demonstrating the absence of a genuine issue of material fact” and

entitlement to relief as a matter of law.  Bouchat, 346 F.3d at 522 (citing

Celotex Corp. v. Catrett, 477 U.S. 317, 325, 106 S.Ct. 2548, 2553, 91 L.Ed.2d
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265 (1986).  If this showing is made, the burden then shifts to the non-moving

party who must convince the Court that a genuine issue of fact does exist or

that judgment as a matter of law is inappropriate.  Id. 

Nonetheless, in considering the facts for the purposes of a summary

judgment motion, the Court will view the pleadings and material presented in

the light most favorable to the nonmoving party.  Matsushita Electric Industrial

Co. v. Zenith Radio Corp., 475 U.S. 574, 106 S.Ct. 1348, 89 L.Ed.2d 538

(1986).

The Petitioners made a request in their habeas petitions for an

evidentiary hearing.  Where the applicant for a writ of habeas corpus failed to

develop the factual basis of a claim in state court proceedings, the federal

court shall not hold an evidentiary hearing unless the applicant shows:

(A) the claim relies on--

(i) a new rule of constitutional law, made retroactive to

cases on collateral review by the Supreme Court, that

was previously unavailable; or

(ii) a factual predicate that could not have been

previously discovered through the exercise of due

diligence; and

(B) the facts underlying the claim would be sufficient to establish

by clear and convincing evidence that but for constitutional error,

no reasonable fact-finder would have found the applicant guilty of

the underlying offense.
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28 U.S.C. §2254(e)(2).   

Since the Petitioners have made no such claims and have not presented

a forecast of evidence to show otherwise, the request for an evidentiary

hearing is denied.  This case will, therefore, be decided on “the record that

was before the state court that adjudicated the claim on the merits.”  Cullen,

131 S.Ct. at 1398.  “It would be contrary to [the statutory] purpose to allow a

petitioner to overcome an adverse state-court decision with new evidence

introduced in a federal habeas court and reviewed by that court in the first

instance effectively de novo.”  Id., at 1399.  The statutory deference “applies

even where there has been a summary denial” by the state supreme court, as

was the case here.  Id., at 1402; Harrington v. Richter,      U.S.     , 131 S.Ct.

770, 784, 178 L.Ed.2d 624 (2011).   

DISCUSSION

The Petitioners have raised two specific objections: (1) the Magistrate

Judge erroneously concluded that the standard of review prescribed by the

Anti-Terrorism and Effective Death Penalty Act (AEDPA) precludes the

granting of any relief; and (2) the Magistrate Judge ignored the true meaning

of the sentencing judge’s statements in finding there was no due process

violation. 
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The thrust of the Petitioners’ arguments on both points is that the state

court judge’s statements at the sentencing hearing injected his own religious

beliefs into his decision, thus violating their due process rights as clearly

expressed by the Fourth Circuit Court of Appeals in United States v. Bakker,

925 F.2d 728 (4  Cir. 1991).th

The Magistrate Judge first noted that the Supreme Court of the United

States has never ruled on the issue of whether a judge’s comments made

during a sentencing hearing regarding his or her personal religious beliefs

violates a defendant’s right to due process.  He thus concluded that Bakker

is not controlling authority in determining whether the state court’s decision is

“contrary to or an unreasonable application of clearly established Federal law

as determined by the Supreme Court.”  28 U.S.C. §2254(d)(1) (emphasis

added).  The Petitioners object, claiming that they “do not and never have

contended that Bakker is controlling authority.  However, ... Bakker ought to

be persuasive authority for the fact that due process in sentencing is offended

under the facts presented by Petitioners.” [Doc. 21 at 3].

The Supreme Court has held that under AEDPA, habeas relief is

unavailable unless a state court decision is contrary to or an unreasonable

application of clearly established law as determined by that Court.  Williams,
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529 U.S. at 381.  “If [the Supreme] Court has not broken sufficient legal

ground to establish an asked-for constitutional principle, the lower federal

courts cannot themselves establish such a principle with clarity sufficient to

satisfy the AEDPA bar.”  Id.  Nonetheless, the Court has also noted that “rules

of law may be sufficiently clear for habeas purposes even when they are

expressed in terms of a generalized standard rather than as a bright-line rule.”

Id., at 382.  “Moreover, the determination whether or not a rule is clearly

established at the time a state court renders its final judgment of conviction is

a question as to which the federal courts must make an independent

evaluation.”  Id. (internal quotation and citation omitted).  However, “State-

court decisions are measured against [the Supreme] Court’s precedents as

of the time the state court renders its decision.”  Cullen, 131 S.Ct. at 1399

(internal quotation and citation omitted).  

Under AEDPA, this Court may not look to lower

federal court decisions in deciding whether the state

decision is contrary to, or an unreasonable application

of, clearly established federal law.  Lower federal

court decisions, however, may be considered to

determine whether a legal principle or right had been

clearly established by the Supreme court at the time

of the [state] Court’s decision in this case.

Arnett v. Jackson, 393 F.3d 681, 688 (6  Cir.), cert. denied 546 U.S. 886, 126th
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this case and cites it merely for the procedural issue quoted.

16

S.Ct. 207, 163 L.Ed.2d 193 (2005).   In Bakker the Fourth Circuit relied on4

Gardner v. Florida, 430 U.S. 349, 97 S.Ct. 1197, 51 L.Ed.2d 393 (1977), in

which the Supreme Court stated that the sentencing process as well as the

trial must satisfy the requirements of due process.  Gardner, however,  did not

consider and does not stand for the proposition that a sentencing court’s

comments during sentencing concerning his personal religious beliefs violates

the defendant’s due process rights.  Arnett, 393 F.3d at 688. 

The Supreme Court has held that certain factors are constitutionally

impermissible or totally irrelevant to the sentencing process, including the

race, religion and political affiliation of a defendant.  Zant v. Stephens, 462

U.S. 862, 885, 103 S.Ct. 2733, 77 L.Ed.2d 235 (1983).  The Fourth Circuit in

Bakker held that “similar principles apply when a judge impermissibly takes

his own religious characteristics into account in sentencing.”  Bakker, 925

F.2d at 740.  But the Supreme Court has not so spoken and this Court “cannot

[itself] establish such a principle with clarity sufficient to satisfy the AEDPA

bar.”  Williams, 529 U.S. at 381.  “[I]t is not an unreasonable application of

clearly established Federal law for a state court to decline to apply a specific

legal rule that has not been squarely established by this Court.”  Harrington,
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131 S.Ct. at 786 (quoting Knowles v. Mirzayance, 556 U.S. 111,     , 129 S.Ct.

1411, 1419, 173 L.Ed.2d 251, 261 (2009).  The Court therefore rejects this

Objection. 

The Petitioners’ second objection is rendered moot by the Court’s

conclusion that AEDPA precludes habeas relief.  The Court nonetheless

briefly addresses it based on the Petitioners’ claim that the Supreme Court

has clearly established that a defendant is entitled to due process in a

sentencing hearing.  This claim is based on the Supreme Court’s comment in

Williams that “rules of law may be sufficiently clear for habeas purposes even

when they are expressed in terms of a generalized standard rather than as a

bright-line rule.”  Williams, 529 U.S. at 382.

During the sentencing hearing for the televangelist Jim Bakker, the

sentencing court made the following remark: “[Bakker] had no thought

whatever about his victims and those of us who do have a religion are

ridiculed as being saps from money-grubbing preachers or priests.”  Bakker,

925 F.2d at 740 (emphasis in original).  The Court of Appeals vacated

Bakker’s sentence based on this language, holding:

We recognize that a sentencing court can consider the impact a

defendant’s crimes have had on a community and can vindicate

that community’s interests in justice.  To a considerable extent a

sentencing judge is the embodiment of public condemnation and
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social outrage.  As the community’s spokesperson, a judge can

lecture a defendant as a lesson to that defendant and as a

deterrent to others.  If that were all that occurred here, the court

would have been properly exercising its discretion, and we would

be loathe to disturb what surely is an integral part of the

sentencing process.  Sentencing discretion, however, must be

exercised within the boundaries of due process.  In this case, the

trial judge exceeded those boundaries.  Courts have held that

sentences imposed on the basis of impermissible considerations,

such as a defendant’s race or national origin, violate due process.

While these cases focused on a defendant’s characteristics, we

believe that similar principles apply when a judge impermissibly

takes his own religious characteristics into account at sentencing.

Our Constitution, of course, does not require a person to

surrender his or her religious beliefs upon the assumption of

judicial office.  Courts, however, cannot sanction sentencing

procedures that create the perception of the bench as a pulpit

from which judges announce their personal sense of religiosity

and simultaneously punish defendants for offending. .. [T]he

imposition of a lengthy prison term here may have reflected the

fact that the court’s own sense of religious propriety had somehow

been betrayed.

Id. at 740-41.

  In the Petitioners’ cases, the sentencing court recounted what was

reported from the victims and reiterated the comments made in open court by

the Tiptons.  He then condemned their behavior as exceeding all acceptable

social boundaries.  He pronounced that he was intent on vindicating the

community’s interest in justice and lectured the Petitioners about their

conduct.  He meant not only to provide a lesson to them but also to issue a

deterrent to others.  None of these statements by the sentencing court are
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violative of due process.  

Nonethless, the Court followed those comments with:

You took God’s money.  You took the Lord’s money and those of

us that believe that there is an Almighty and that there is a being

that created this world to go in and then steal money that is being

tendered by people for the furtherance of an earthly kingdom is

just outrageous. ...  There is scripture that says “Vengeance is

mine sayeth the Lord” but every now and then I think the judicial

system has to contribute what it can.

[Doc. 1-7 at 36].  These words are reminiscent of the words “those of us who

do have a religion” as spoken by the sentencing court in Bakker.  A

considerable semantic dissection of the statement of the sentencing judge

would be necessary to determine the degree to which he was expressing his

personal religious beliefs as opposed to acting “as the community’s

spokesperson” and expressing the “public condemnation and social outrage”

engendered by the crime of the Petitioners.  Bakker, 925 F.2d at 740.  The

Court does not undertake to do so here.

Even if this Court were to conclude that the sentencing court had run

afoul of Bakker, it would make no difference as Bakker represents an

extension of the precedents actually expressed by the Supreme Court.  This

does, however, bring into sharp focus the need for Cullen and Williams to be

applied correctly in this case in light of the precedent set in Gardner.  Even

Case 1:10-cv-00127-MR  -DLH   Document 25    Filed 09/27/11   Page 19 of 21

33a



20

though this Court has concluded that Cullen and Williams preclude any

habeas review of whether the sentencing judge’s expressions of religion

violate due process, reasonable legal minds may differ in light of Bakker and

Gardner.  Miller-El v. Cockrell, 537 U.S. 322, 349, 123 S.Ct. 1029, 154

L.Ed.2d 931 (2003) (citations omitted); Swisher v. True, 325 F.3d 225, 229 (4th

Cir.), cert. denied 539 U.S. 971, 123 S.Ct. 2668, 156 L.Ed.2d 679 (2003)

(when a district court denies a habeas petition on procedural grounds without

reaching the constitutional claim, certificate should issue when jurists of

reason would find it debatable whether district court was correct) (citations

omitted).  For this reason, the Court will grant a Certificate of Appealability.

28 U.S.C. §2253(c).  

ORDER

IT IS, THEREFORE, ORDERED that the Respondents’ Motion to

Consider Two New Landmark Decisions of the United States Supreme Court

regarding the Deferential Standards of Review [Doc. 23] is hereby DENIED

as moot and the request is treated as a notice of subsequent authority.

IT IS FURTHER ORDERED that the Respondents’ Motions for

Summary Judgment [Doc. 8, Doc. 18, Doc. 19] are hereby GRANTED and the

consolidated cases are hereby DISMISSED.
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IT IS FURTHER ORDERED that the Court hereby GRANTS to the

Petitioners a Certificate of Appealability to the United States Court of Appeals

for the Fourth Circuit .

     Signed: September 26, 2011
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IN THE UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF NORTH CAROLINA

ASHEVILLE DIVISION

1:10cv127

[consolidating 1:10cv127, 1:10cv128, 1:10cv 129]

JOSEPH JACOB DEYTON; )

ANDREW RYAN DEYTON, and )

JONATHAN NEIL KONIAK, )

)

Petitioners, )

)

Vs. ) MEMORANDUM AND

) RECOMMENDATION

ALVIN W. KELLER, Secretary of  )

the North Carolina Department   )

of Correction; and LANDER )

CORPENING, Superintendent of  )

Foothills Correctional Institution, )

)

Respondents. )

_______________________________ )

THIS MATTER is before the court upon respondents’ Motion for Summary

Judgment.  Having carefully considered respondents’ Motion for Summary Judgment

and reviewed the pleadings, the court enters the following findings, conclusions, and

Recommendation.

FINDINGS AND CONCLUSIONS

I. Background

A. Procedural History

Petitioners are all inmates incarcerated in prisons of the State of North Carolina.
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They were all co-defendants who were sentenced on July 22, 2008, in the North

Carolina General Court of Justice, Superior Court Division,  Mitchell County, by

Honorable James L. Baker, Jr., Superior Court Judge, after entering pleas of guilty

to eleven counts of robbery with a dangerous weapon and one count of conspiracy to

commit robbery with a dangerous weapon.  Judge Baker held a consolidated

sentencing proceeding for all three co-defendants and sentenced each petitioner to ten

consecutive presumptive range terms of 64-86 months for the robbery convictions, a

consecutive, consolidated, suspended sentence of 25-39 months for the conspiracy

and larceny convictions.  Although represented by counsel, petitioners did not file a

direct appeal of their respective sentences.

On August 21, 2009, petitioners filed motions for appropriate relief (hereinafter

“MARs”) in the Superior Court of Mitchell County, through counsel herein. On May

11, 2010, Honorable James U. Downs, Superior Court Judge, summarily denied

petitioners’ MARs.  On June 2, 2010, petitioners then filed certiorari petitions in the

North Carolina Court of Appeals, which were denied on June 17, 2010. On June 21,

2010, petitioners simultaneously filed certiorari petitions in the Supreme Court of

North Carolina, and these identical federal habeas petitions in this court along with

motions to hold in abeyance. The undersigned allowed petitioners’ motions to hold

in abeyance on August 20, 2010, and the Supreme Court of North Carolina denied
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certiorari on August 27, 2010.

B. Factual Basis of the Underlying Convictions

At their plea hearing, petitioners stipulated there were sufficient facts to support

their pleas and consented to the district attorney summarizing the evidence. The

summary tended to show that petitioner Josiah Deyton worked with petitioner

Jonathan Koniak at a Kentucky Fried Chicken/Taco Bell restaurant.  Josiah Deyton

told Koniak he was planning to rob a church, and asked for help. Josiah also enlisted

the help of his brother, petitioner Andrew Deyton. They made plans to meet on

Sunday, April 13, 2008.  

On the morning of April 13,  Josiah Deyton, Andrew Deyton, and Koniak went

to Union Hill Baptist Church located in Mitchell County, North Carolina to survey it

as a possible target; however, they decided there were too many people and the

parking lot was too far away, so they went to Ridgeview Presbyterian Church

(hereinafter “RPC”) instead. The three men went through the front doors of RPC

during the 11:00 a.m. worship service wearing ski masks and surgical gloves. Josiah

Deyton and Koniak each had a handgun; Andrew had duct tape he bought earlier that

morning.  Josiah threatened members of the congregation and ordered them to give

up their money, keys, and cell phones. Andrew Deyton  collected the money, keys and

cell phones from ten people. The amount the men took from the  people totaled
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$2,670. The men also took the church offering money.

In the course of the robbery, Koniak duct-taped the wrists of one person.  As

the men were leaving, Josiah Deyton bent down to pick up a cell phone from the floor,

and his gun discharged into the floor near a pew where a teenager was sitting.  Josiah

Deyton told the congregation not to call the police or they would come back and harm

or kill them.  Congregation members called the police and reported the crimes. They

described the robbers as three males in a mid-80’s white Chevrolet Blazer.  Officers

stopped the Blazer and found the three men. Josiah Deyton had a large amount of

money in his front pocket. Id.  Officers also found a .25 caliber silver handgun, a .357

caliber handgun, masks, a surgical glove, and some personal property of the

congregation, in the Blazer.  Josiah Deyton stole the .25 caliber handgun from his

grandmother about a week earlier, and the .357 caliber handgun from “PC Solutions”

in Spruce Pine, North Carolina on April 13, 2008, shortly before the crimes.

All three men were taken to the Sheriff’s Department, read their Miranda rights,

which they waived and then confessed. 

C. Claims Asserted Under 28, United States Code, Section 2254

Petitioners sets forth two grounds for relief: (1) their sentences were imposed

by a judge whose personal religious views affected his sentencing decision in

violation of due process and equal protection in violation of the fourteenth amendment
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of the United States Constitution; and (2) their sentences constitute de facto life

sentences and are disproportionate to their offenses and prior record level in violation

of the eighth amendment of the United States Constitution.

II. Motion for Summary Judgment: Applicable Rule 56 Standard

On a motion for summary judgment, the moving party has the burden of

production to show that there are no genuine issues for trial.  Upon the moving party's

meeting that burden, the non-moving party has the burden of persuasion to establish

that there is a genuine issue for trial. 

When the moving party has carried its burden under Rule 56(c), its

opponent must do more than simply show that there is some

metaphysical doubt as to the material facts.  In the language of the Rule,

the nonmoving [sic] party must come forward with "specific facts

showing that there is a genuine issue for trial."  Where the record taken

as a whole could not lead a rational trier of fact to find for the non-

moving party, there is no "genuine issue for trial." 

Matsushita Electric Industrial Co. v. Zenith Radio Corp., 475 U.S. 574, 586-87 (1986)

(citations omitted; emphasis in the original) (quoting Fed. R. Civ. P. 56).  There must

be more than just a factual dispute; the fact in question must be material and readily

identifiable by the substantive law.  Anderson v. Liberty Lobby, Inc., 477 U.S. 242

(1986). 

By reviewing substantive law, the court may determine what matters constitute

material facts.  Anderson, supra.  "Only disputes over facts that might affect the

Case 1:10-cv-00127-MR  -DLH   Document 20    Filed 11/01/10   Page 5 of 33

40a



-6-

outcome of the suit under governing law will properly preclude the entry of summary

judgment."  Id. at 248.  A dispute about a material fact is "genuine" only if the

evidence is such that "a reasonable jury could return a verdict for the nonmoving

party."  Id.  The court must credit factual disputes in favor of the party resisting

summary judgment and draw inferences favorable to that party if the inferences are

reasonable, however improbable they may seem.  Cole v. Cole, 633 F.2d 1083, 1092

(4th Cir. 1980).  Affidavits filed in support of a  Motion for Summary Judgment are

to be used to determine whether issues of fact exist, not to decide the issues

themselves.  United States ex rel. Jones v. Rundle, 453 F.2d 147 (3d Cir. 1971).

When resolution of issues of fact depends upon a determination of credibility,

summary judgment is improper.  Davis v. Zahradnick, 600 F.2d 458 (4th Cir. 1979).

In determining whether a genuine issue of material fact exists, the admissible

evidence of the non-moving party must be believed and all justifiable inferences must

be drawn in his or her  favor. Anderson, supra, at 255.  In the end, the question posed

by a summary judgment motion is whether the evidence "is so one-sided that one

party must prevail as a matter of law."  Id., at 252.

III. Impact of the Anti-Terrorism and Effective Death Penalty Act on the

Standard of Review

Determination of a Section 2254 petition filed by a state prisoner is now

governed by the Anti-Terrorism and Effective Death Penalty Act of 1996 (hereinafter
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“AEDPA”),codified in 28, United States Code, Section 2254(d).  Federal courts are

now constrained to grant relief only if the state-court ruling 

resulted in a decision that was contrary to, or involved an unreasonable

application of, clearly established Federal law, as determined by the

Supreme Court of the United States.

28 U.S.C. § 2254(d)(1).  In these consolidated cases, the AEDPA is pivotal inasmuch

as the sentencing of these petitioners is arguably in contravention of a published

decision of the Court of Appeals for the Fourth Circuit, United States v. Bakker, 925

F.2d 728 (4th Cir. 1991), a case which originated in this district. As discussed more

fully below, because such decision was not appealed by the government to United

States Supreme Court, the appellate decision in Bakker was never “determined by the

Supreme Court of the United States.”  28 U.S.C. § 2254(d)(1).  Decisions of the Court

of Appeals for the Fourth Circuit, while certainly binding on this court in federal

habeas proceedings, are not binding on the courts of the State of North Carolina

because, under the AEDPA, such decision did not amount to “clearly established

Federal law.  28 U.S.C. 2254(d)(1).

That Bakker has no application to this particular proceeding does not end the

inquiry under the AEDPA.  Under the AEDPA, this court must determine whether  a

state-court decision is “contrary to” clearly established federal law.  The United States

Supreme Court has determined that a state-court decision is contrary to clearly
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established federal law:

 (1) “if the state court applies a rule that contradicts the governing law

set forth in [its] cases”; or 

(2) “if the state court confronts a set of facts that are materially

indistinguishable from a decision of [that] Court and nevertheless arrives

at a result different from [its] precedent.” 

Williams v. Taylor, 529 U.S. 362, 405 (2000).  Later, the Court held that a “state court

need not even be aware of [Supreme Court] precedents, so long as neither the

reasoning nor the result of the state-court decision contradicts them.” Wiggins v.

Smith, 539 U.S. 510, 520-21 (2003)(citation and corresponding quotation marks

omitted).   In the end, the state court’s decision is an unreasonable application of law

“if the state court identifies the correct governing legal principle from [the Supreme]

Court’s decisions but unreasonably applies that principle to the facts of the prisoner’s

case.” Williams, 529 U.S. at 413.  To be entitled to relief, petitioners must prove that

the state-court adjudication of their claims for relief are “not only erroneous, but

objectively unreasonable.” Middleton v. McNeil, 541 U.S. 433, 436 (2004)(citations

and corresponding quotation marks omitted).  The issue here is “not whether a federal

court believes the state court’s determination was incorrect but whether that

determination was unreasonable--a substantially higher threshold.” Schriro v.
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Landrigan, 550 U.S. 465, 473 (2007). “The gloss of clear error fails to give proper

deference to state courts by conflating error (even clear error) with unreasonableness.”

Lockyer v. Andrade, 538 U.S. 63, 75 (2003).

A state court’s findings of fact are presumed correct unless the petitioners rebut

them with clear and convincing evidence. 28 U.S.C. § 2254(e)(1). In addition, under

28 U.S.C. § 2254(d)(2), a habeas court may only grant relief if the relevant state-court

adjudication “resulted in a decision that was based on an unreasonable determination

of the facts in light of the evidence presented in the State court proceeding.” 28 U.S.C.

§ 2254(d)(2).

IV. Discussion of Petitioners’ Claims

A. First Contention

In their first contention, petitioners contend that their sentences were imposed

by a judge whose personal religious views affected his sentencing decision in

violation of due process and equal protection.  Inasmuch as due process and equal

protection are distinct constitutional protections, each will be discussed as

subcontentions seriatim. 

1. Equal Protection

Generally, unless a suspect classification or a fundamental right is involved, a

defendant raising an equal protection challenge to a state-court sentence must show
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that similarly situated persons are subject to disparate treatment and that the disparate

treatment has no rational basis. United States v. Roberts, 915 F.2d 889 (4th Cir. 1990),

cert. denied, 498 U.S. 1122 (1991).

Before an equal protection claim can be considered by this court, petitioners

must first raise such claim with the state court.  Review of petitioners’ MARs reveals

that they have not shown that they fairly or adequately raised an equal protection

claim with the state court.  The only argument petitioners submitted to the state court

on equal protection is found in the introductory paragraphs of their MARs, providing

as follows:

Defendant’s sentences, which were imposed by a judge whose personal

religious views affected his sentencing decision, violate his Fourteenth

Amendment guarantee to due process and equal protection under the law.

Petitions, at Exs. A.  Indeed, when petitioners set out their claims in the MARs, they

omit altogether reference to the Equal Protection Clause of the fourteenth amendment.

 Specifically, under their “Claims for Relief,” petitioners stated as follows:

CLAIMS FOR RELIEF

I. DEFENDANT’S FOURTEENTH AMENDMENT DUE

PROCESS RIGHTS WERE VIOLATED BECAUSE THE

JUDGE CONSIDERED HIS OWN RELIGIOUS VIEW

INTO ACCOUNT WHEN IMPOSING THE SENTENCES.

Id., at p. 3 (emphasis and error in the original).  No reference is made to equal

protection in the argument supporting Claim I of the MARs.
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Inserting the words “equal protection” into an introductory paragraph to an

MAR, and then completely omitting such from the caption or substance of the formal

contention, is insufficient to fairly present the equal protection claim to the state court

for adjudication. Indeed, had petitioners properly presented such contention to the

state court, it is conceivable that they would have received the very relief they seek

from this federal habeas court. In Mallory v. Smith, 27 F.3d 991 (4  Cir.), cert.th

denied, 513 U.S. 1047 (1994), the Court of Appeals for the Fourth Circuit held, as

follows:

The exhaustion requirement can promote comity between the state

and federal systems only if state courts actually have a meaningful

opportunity to oversee their own operations. It is therefore required

that a petitioner seeking federal habeas review make more than a

perfunctory jaunt through the state court system, see Picard v.

Connor, 404 U.S. 270, 275-76, 92 S.Ct. 509, 511-12, 30 L.Ed.2d 438

(1971), and habeas review in the federal courts will be available only

after the state courts have been “provided a full and fair opportunity to

review earlier state court proceedings,” Whittlesey, 897 F.2d at 145; see

also Picard, 404 U.S. at 275-76, 92 S.Ct. at 511-12. Where questions

concerning exhaustion arise, the petitioner bears the burden of

demonstrating that state remedies have, in fact, been exhausted. See

Miranda v. Cooper, 967 F.2d 392, 398 (10th Cir.1992); Nadworny v.

Fair, 872 F.2d 1093, 1098 (1st Cir.1989).

* * *

[T]he exhaustion requirement demands that the petitioner do more than

scatter some makeshift needles in the haystack of the state court record.

The ground relied upon must be presented faceup and squarely; the

federal question must be plainly defined. Oblique references which hint

that a theory may be lurking in the  woodwork will not turn the trick.

Id., 27 F.3d at 994-95 (citation and corresponding quotation marks omitted).    
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Petitioner’s equal protection argument is, therefore, procedurally barred from

federal habeas review at this time as it was not fairly presented to the state court.  The

undersigned will, therefore, recommend that summary judgment be granted in favor

of respondents on this claims and that it be dismissed without prejudice.1

2. Due Process Claim

Petitioners next contend that because the sentencing judge took his own

religious views into account when he sentenced them, their fourteenth amendment

rights to Due Process were violated.  In support of such contention, petitioners

reference Judge Baker’s comments,  made after reviewing the victim impact

statement:

I do not have any great words of wisdom for you all. You know that as

you’ve gone over and negotiated the pleas that the charges of robbery

with a dangerous weapon require an active sentence. So you know that

you are going to have active sentences to some degree and you just don’t

know at this point how long that sentence is going to be. I was interested

in reading what the church members might have thought that should be

done to you and the church members after describing what they went

through have indicated that the experience was a horrible experience for

them. I mean even more so than being robbed in a store or being robbed

on a street or a highway or even worse than being broken in in their

home. I mean if there’s one place in the whole world that you ought to

have the right to feel like that for just a few minutes -- for just a few

minutes you can put the dangers of the world away and that you can step

to some degree of peace and solitude and serenity with some degree of

safety it would be in a church. I think it was very appropriate what one

person wrote that coming in God’s house using God as a curse and to
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make people give up their possessions and taking God’s money and

threatening God’s people, I can’t imagine how evil these men are to have

done this. That is the feeling of one person and I hope you realize that’s

an opinion that is or a feeling that is justified. I mean you didn’t just steal

money from people. You took God’s money. You took the Lord’s money

and those of us that believe that there is an Almighty and that there is a

being that created this world to go in and then steal money that is being

tendered by people for the furtherance of an earthly kingdom is just

outrageous. It actually defies description and I think that is something

that Mr. Stewart [defense counsel] even had to say in describing his

reaction that even as a defense counsel that the action defies description,

defies explanation. Mr. Blum [defense counsel] also I think said that

there could be no explanation for what you’ve done. Even Mr. Hunt

[defense counsel] indicated that his client was ashamed for what he’d

done. Even you mother indicated that it was [a] stupid horrible thing to

do with no excuse and that best describes it. There is no excuse. There

is absolutely no excuse. I mean you break in a church and you hold

people at gunpoint . . . . Gentlemen, this is just something that can’t be

tolerated and your attorneys have all asked for leniency and mercy but

there are times when you have to kind of draw the line and you have to

say that there are some things that just can’t be tolerated by society. I

mean you can’t just go in a church armed and tie people up or hold them

at gunpoint, threaten to kill them and rob the collection plate and rob

them while they are in the worship service and expect that the law is not

going to come down just about as strongly as it can on you. There is

scripture that says “Vengeance is mine sayeth the Lord” but every now

and then I think the judicial system has to contribute what it can.

Sentencing Transcript, at pp. 35-36.

a. Inapplicability of Bakker Under AEDPA

Petitioners argue that these statements constituted an abuse of discretion in

violation of due process and are similar to the statements the Court of Appeals for the

Fourth Circuit found violative of the fourteenth amendment in United States v.
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Bakker, supra. In Bakker, the appellate court found, as follows:

During sentencing, the judge stated of Bakker: “He had no thought

whatever about his victims and those of us who do have a religion are

ridiculed as being saps from money-grubbing preachers or priests.”

Bakker contends that these comments reveal that the trial judge abused

his discretion and violated due process by factoring his own sense of

religiosity and victimization into the sentence he imposed on Bakker.

In contrast, the government argues that the phrase “those of us”

reflects the judge speaking not for himself but for society as a whole.

The government also contends that the trial court was simply considering

the impact of Bakker's crimes on society and was well within its

discretion in doing so. We recognize that a sentencing court can consider

the impact a defendant's crimes have had on a community and can

vindicate that community's interests in justice. See, e.g., United States v.

Torres, 901 F.2d 205, 246-47 (2d Cir.1990). To a considerable extent a

sentencing judge is the embodiment of public condemnation and social

outrage. See, e.g., United States v. Madison, 689 F.2d 1300, 1314-15 (7th

Cir.1982). As the community's spokesperson, a judge can lecture a

defendant as a lesson to that defendant and as a deterrent to others. If that

were all that occurred here, the court would have been properly

exercising its discretion, and we would be loathe to disturb what surely

is an integral part of the sentencing process.

Sentencing discretion, however, must be exercised within the

boundaries of due process. See, e.g., Gardner v. Florida, 430 U.S. 349,

358, 97 S.Ct. 1197, 1204, 51 L.Ed.2d 393 (1977) (plurality opinion);

United States v. Safirstein, 827 F.2d 1380, 1384-87 (9th Cir.1987). In

this case, the trial judge exceeded those boundaries. Courts have held

that sentences imposed on the basis of impermissible considerations,

such as a defendant's race or national origin, violate due process. See,

e.g., United States v. Borrero-Isaza, 887 F.2d 1349, 1352-57 (9th

Cir.1989); United States v. Gomez, 797 F.2d 417, 419 (7th Cir.1986)

(sentencing more harshly based on nationality or alienage “obviously

would be unconstitutional.”) While these cases focused on a defendant's

characteristics, we believe that similar principles apply when a judge

impermissibly takes his own religious characteristics into account in

sentencing.

Our Constitution, of course, does not require a person to surrender
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his or her religious beliefs upon the assumption of judicial office. Courts,

however, cannot sanction sentencing procedures that create the

perception of the bench as a pulpit from which judges announce their

personal sense of religiosity and simultaneously punish defendants for

offending it. Whether or not the trial judge has a religion is irrelevant for

purposes of sentencing. Regrettably, we are left with the apprehension

that the imposition of a lengthy prison term here may have reflected the

fact that the court's own sense of religious propriety had somehow been

betrayed. In this way, we believe that the trial court abused its discretion

in sentencing Bakker. Consequently, the sentence is vacated and the case

is remanded for resentencing. This resentencing will be carried out by a

different district judge to ensure that the ends of due process are

achieved. See, e.g., United States v. Diamond, 561 F.2d 557, 559 (4th

Cir.1977).

Id., at 740-41.  The appellate court’s decision in Bakker has spawned a number of

decisions from both state and federal courts on due process and expressed personal

beliefs of the sentencing judge.  Bakker and a number of cases in which such decision

was relied upon are well summarized by the Supreme Court of Ohio in State v. Arnett,

88 Ohio St.3d 208 (2000), wherein the Court held, as follows:

The Bakker court underscored its "genuine reluctance" to vacate

the sentence and repeatedly stressed the limits of its decision. Id., 925

F.2d at 741. The court noted, "Our Constitution, of course, does not

require a person to surrender his or her religious beliefs upon the

assumption of judicial office." Id. at 740. The court also recognized that

judges occasionally misspeak, and that "every ill-advised word will not

be the basis for reversible error." Id. at 741. The Bakker court vacated the

sentence only because the judge's "intemperate" comments revealed that

an "explicit intrusion of personal religious principles " was "the basis "

of the sentencing decision. (Emphasis added.) Id.

Recognizing the limits stressed by the Bakker court, federal courts

interpreting Bakker have refused to vacate sentences unless the trial

judge's religious remarks create an appearance of sentencing based on
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improperly considered, highly personal beliefs. In a recent example, the

Fourth Circuit affirmed a sentence even though the sentencing court

commented on the fact that the defendant considered using his church to

pass classified documents to a South Korean military attaché, and

declared this behavior to be "horrible hypocrisy." United States v. Kim

(Jan. 14, 1999), C.A.4 No. 97- 4606, unreported, 1999 WL 12924, *220

disposition reported at 172 F.3d 45. Though Kim argued that Bakker

prohibited the judge's remarks, the Fourth Circuit found no constitutional

violation in the judge's comment, which the judge made after deciding

not to depart from the federal guidelines. Id. at *1.

Likewise, the Seventh Circuit affirmed a sentence that an offender

challenged on due process grounds when the sentencing judge spoke of

"personal considerations that [the offender] brings to me." United States

v. Autullo (July 12, 1995), C.A.7 No. 95-1020, unreported, 1995 WL

417577, disposition reported at 62 F.3d 1419. Though the offender in

Autullo attempted to analogize the judge's comments to those disallowed

in Bakker, based on the judge's use of the phrase "personal

considerations," the Autullo court determined that the sentencing judge's

comments "did not demonstrate personal animus but were an expression

of outrage at the great harm and tragic results that Autullo's crimes had

on the youth of the community." Id. at * 3.

In a case where the judge's specific comments were more similar

to those presently before us, a Rhode Island district court denied a

habeas corpus petition when the sentencing judge referred to a biblical

verse by stating that "no man should take more than he is willing to

give." Gordon v. Vose (D.R.I. 1995), 879 F.Supp. 179. The Gordon court

determined that the sentencing judge expressed no personal religious

bias of the type Bakker prohibited, but that the judge simply stated a

generally accepted proposition that if one commits a serious crime, he or

she must expect to receive a severe punishment. Id. at 185. Several state

supreme courts, though they cite Bakker with approval, have declined to

vacate sentences where the judge's religious comments merely

acknowledge generally accepted principles, as opposed to highly

personal religious beliefs that become the basis for the sentence imposed.

See, e.g., Poe v. State (1996), 341 Md. 523, 533, 671 A.2d 501, 505

(upholding sentence when sentencing judge said, "I still believe in good

old-fashioned law and order, the Bible, and a lot of things that people say

I shouldn't believe anymore" prior to sentencing); Gordon v. State (R.I.
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1994), 639 A.2d 56, 56-57 (upholding sentence when sentencing judge

referred to Bible by saying that "no man takes more than he's willing to

give"); People v. Halm (1993), 81 N.Y.2d 819, 595 N.Y.S.2d 380, 611

N.E.2d 281 (upholding sentence for sodomy when sentencing judge

referred to "Biblical times" and expressed his opinion about the

seriousness of the crime).

Taken together, these federal and state decisions support our

conclusion that Bakker in no way supports a per se rule prohibiting all

religious references by a sentencing judge. Rather, Bakker represents the

exceptional case where a judge's religious comments implicate the

fundamental fairness of a sentencing proceeding by revealing that the

judge's personal religious views were the primary basis for the

sentencing decision.

Id., at 219-20.  

In Arnett, defendant entered pleas of guilty to ten counts of rape and one count

of pandering obscenity to a minor.  The  sentencing judge sentenced Arnett to

consecutive sentences for a total sentence of 51 years incarceration.  Id., at 211.  In

that case, before imposing the consecutive sentences, the sentencing judge

acknowledged that in deliberating the sentence to impose, she consulted, among other

things, the Book of Matthew as to the age of the victim.  The Arnett Court found, as

follows:

The judge noted that “a child should not know” the sexually graphic

details that Arnett exposed her to, and told Arnett that he “robbed that

child of that whole sense of growing up and who she is.” These remarks

confirm that the sentencing court considered the statutory age factor.

The judge further supplemented the record with the religious

remarks at issue in this case. She acknowledged that she had “turned to

one additional source” to help her during her deliberations, and she

quoted the biblical verse to which she referred. The verse describes the
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seriousness of offending a “little child” or “one of these little ones.”

Matthew 18:5, 6. The court explained how this biblical verse aided its

“struggle” regarding the proper sentence to impose. Due to the text of

this verse, and the judge's stated reason for considering it, we conclude

that her reference to the Bible assisted her in determining the weight that

she would give to a statutory factor-the age of the victim.

* * *

Taken together, these federal and state decisions support our

conclusion that Bakker in no way supports a per se rule prohibiting all

religious references by a sentencing judge. Rather, Bakker represents the

exceptional case where a judge's religious comments implicate the

fundamental fairness of a sentencing proceeding by revealing that the

judge's personal religious views were the primary basis for the

sentencing decision.

* * *

We agree with the state that Bakker is distinguishable from the

present case. The sentencing judge's comments in Bakker revealed that

he had been personally offended, as a religious person, by the offender's

frauds. When he said “those of us who do have a religion are ridiculed

as being saps from money-grubbing preachers or priests,” the sentencing

judge in effect inserted himself as a party to the case-aligning himself

with the plaintiffs whom the televangelist defrauded. As the court in

Gordon v. Vose noted, the sentencing judge in Bakker was “expressing

a personal religious preference and then sentencing petitioner for

violating it.” (Emphasis added.) 879 F.Supp. at 185.

Here, on the other hand, Arnett's sentencing judge cited a religious

text merely to acknowledge one of several reasons-“one additional

source”-for assigning significant weight to a legitimate statutory

sentencing factor. The particular passage she cited mirrored the Revised

Code's seriousness factor regarding the victim's young age. R.C.

2929.12(B)(1). Much like the comments allowed in United States v.

Autullo, and Gordon v. Vose, supra, the text of the biblical verse that the

judge cited here reflects the general proposition that offenses against

young victims are especially serious-a principle that the General

Assembly explicitly recognized in R.C. 2929.12(B)(1).

Id., at 215 (footnote omitted) & 220-21.  
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After exhausting his state court remedies, Arnett filed a Section 2254 petition.

See Arnett v. Jackson, 393 F.3d 681 (6th Cir.), cert. denied, 546 U.S. 886 (2005).

Again, Arnett relied on Bakker and argued that the state sentencing judge violated

fourteenth amendment due process by relying on religion at sentencing.   In its

majority decision, the Court of Appeals for the Sixth Circuit rejected that argument,

holding as follows:

In order for this Court to affirm the district court[’s decision

granting the writ], the prohibition against a trial court judge citing

religious text in a sentencing hearing must be “clearly established” by

Supreme Court precedent. Mitchell v. Esparza, 540 U.S. 12, 124 S.Ct. 7,

9, 157 L.Ed.2d 263 (2003). Although it is well established that “a fair

trial in a fair tribunal is a basic requirement of due process,” In re

Murchison, 349 U.S. 133, 136, 75 S.Ct. 623, 99 L.Ed. 942 (1955), the

Supreme Court has never specifically decided whether a defendant's

right to due process is violated if a religious text or commentary is cited

during a sentencing hearing and/or considered by a trial court in reaching

a sentencing determination. Because the Supreme Court has never

addressed this issue, we must decide whether the Ohio Supreme Court

unreasonably refused to extend a principle derived from the holdings of

the Supreme Court to a new context where it should apply. See Williams

v. Taylor, 529 U.S. at 407, 120 S.Ct. 1495 (holding that “a state-court

decision ... involves an unreasonable application of [Supreme Court]

precedent if the state court either unreasonably extends a legal principle

from our precedent to a new context where it should not apply or

unreasonably refuses to extend that principle to a new context where it

should apply”); see id. at 409, 120 S.Ct. 1495 (“[A] federal habeas court

making the ‘unreasonable application’ inquiry should ask whether the

state court's application of clearly established federal law was objectively

unreasonable.”). Our review of the most relevant Supreme Court

decisions reveals that the Ohio Supreme Court's conclusion that no

constitutional error occurred at Arnett's sentencing hearing was not

“objectively unreasonable.” Arnett's writ of habeas corpus, therefore,
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should not have been granted.

Id., at 685-86.  The appellate court went on to hold, as follows:

A different characterization of the sentencing judge's comments,

which is at least as plausible as that offered by the dissenting opinion, is

that the judge cited to the Biblical passage to underscore the contention

that our society has a long history of sternly punishing those people who

hurt young children. Because the record does not demonstrate that the

judge's personally held religious beliefs formed “the basis of [her]

sentencing decision,” we conclude that Arnett's due process rights were

not violated by the judge's Biblical reference at sentencing. Bakker, 925

F.2d at 741 (observing that although “a trial judge on occasion will

misspeak during sentencing ... every ill-advised word will not be the

basis for reversible error”).

Id., at 687-88.  Finally, the Court of Appeals for the Sixth Circuit also discussed the

impact of the AEDPA on petitioner’s claim, finding that federal habeas petitioners can

no longer rely on federal circuit precedent like Bakker to obtain relief.  The federal

appellate court held, as follows:

Under the AEDPA, this Court “may not look to lower federal

court decisions in deciding whether the state decision is contrary to, or

an unreasonable application of, clearly established federal law.” Doan v.

Brigano, 237 F.3d 722, 729 (6th Cir.2001)(quotation marks omitted).

Lower federal court decisions, however, may be considered “to

determine whether a legal principle or right had been clearly established

by the Supreme Court” at the time of the Ohio Supreme Court's decision

in this case. Hill v. Hofbauer, 337 F.3d 706, 716 (6th Cir.2003). Bakker

cites only one Supreme Court decision on this issue, Gardner v. Florida,

430 U.S. 349, 97 S.Ct. 1197, 51 L.Ed.2d 393 (1977).

In Gardner, the Supreme Court stated that “the sentencing

process, as well as the trial itself, must satisfy the requirements of the

Due Process Clause.” Id. at 358, 97 S.Ct. 1197. More specifically,

Gardner holds that the constitutional guarantees of due process prohibit
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a court from imposing the death penalty based in part on information

contained in a presentence report that is not disclosed to the defendant.

Id. at 362, 97 S.Ct. 1197. Nothing in Gardner, however, established the

legal principle that a trial judge's comments made during a sentencing

regarding his or her personal religious beliefs violate a defendant's right

to due process. Bakker is therefore not determinative of this Court's

inquiry concerning the instant case.

Id., at 688. 

Clearly, AEDPA prohibits this court from applying Bakker in deciding whether

the state decision is contrary to, or an unreasonable application of, clearly established

federal law. While a decision of the Sixth Circuit is only persuasive in the Fourth

Circuit, the court finds the reasoning in Arnett to be sound and highly convincing. 

The court finds no basis for habeas relief under Bakker.

b.  Other Clearly Established Federal Law

Determining that Bakker has no application does not end this courts habeas

inquiry; instead, this court must now determine what, if any, “clearly established

federal law” existed at the time Judge Baker sentenced petitioners. As in Arnett,

petitioners cite Gardner v. Florida, 430 U.S. 349 (1977), for the general proposition

that sentencing discretion must be exercised within the bounds of due process.

Gardner cannot, however, be read to support the proposition that a trial judge's

mention of religion, his citation of Bible verse, or his expression of religious beliefs
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during sentencing violates due process as the Court in Gardner makes no mention of

such concepts.  

Clearly established law does, however, exist concerning the fundamental

fairness required by Due Process in sentencing proceedings. The Gardner Court  held

that  

[t]he defendant has a legitimate interest in the character of the procedure

which leads to the imposition of sentence even if he may have no right

to object to a particular result of the sentencing process.

Id., at 358 (citation omitted).  Consistently, the Court earlier held that even where a

sentence falls within the limits of a state's sentencing laws, it may violate due process

if the sentencing proceedings are fundamentally unfair.  Townsend v. Burke , 334 U.S.

736, 741 (1948).  The Townsend Court went on to find that the trial court had been

less than diligent in considering prior, un-convicted conduct (as well as other

inconsistencies), in reaching its sentencing decision:

[t]he trial court's facetiousness casts a somewhat somber reflection on the

fairness of the proceeding when we learn from the record that actually

the charge of receiving the stolen saxophone had been dismissed.

Id.  The Court concluded as follows:

We would make clear that we are not reaching this result because

of petitioner's allegation that his sentence was unduly severe. The

sentence being within the limits set by the statute, its severity would not

be grounds for relief here even on direct review of the conviction, much

less on review of the state court's denial of habeas corpus. It is not the

duration or severity of this sentence that renders it constitutionally
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invalid; it is the careless or designed pronouncement of sentence on a

foundation so extensively and materially false, which the prisoner had

no opportunity to correct by the services which counsel would provide,

that renders the proceedings lacking in due process.

Id., at 741.

Instead, the task for a federal habeas court, then, is to determine  whether the

state court unreasonably applied clearly established decisions of the Supreme Court

that require court to observe fundamental fairness in sentencing a criminal defendant.

In Williams v. Taylor, supra, the Court held that  

a state-court decision ... involves an unreasonable application of

[Supreme Court] precedent if the state court either unreasonably extends

a legal principle from our precedent to a new context where it should not

apply or unreasonably refuses to extend that principle to a new context

where it should apply.

Id., at 407 (emphasis added). The Court goes on to hold that “a federal habeas court

making the ‘unreasonable application’ inquiry should ask whether the state court's

application of clearly established federal law was objectively unreasonable.”  Id., at

409. Under Townsend, the inquiry is whether the sentencing decisions were either

careless or based on a foundation that was so extensively and materially false that

would render the proceedings as lacking in due process, to wit, fundamentally unfair.

To make such determination requires review of the sentencing proceedings

before the state court. While the sentences handed down by the sentencing court are,
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by any measure, both serious and lengthy, the fact that they are within the presumptive

range is of little consequence as it is neither the “duration or severity of this sentence

that renders it constitutionally invalid.”  Id., at 407.   Central to petitioners’ contention

are, instead, the sentencing judge’s comments during the sentencing proceeding.

The first comments included use of the terms “God’s money” and "God's

people"; however, the sentencing judge premised the use of such terms as being

words used by the victims when they described the impact of being robbed at gunpoint

in church.  Clearly, the sentencing judge’s comments reflected that he considered that

offense conduct was especially serious because it involved victimizing people at

gunpoint in a place where, ordinarily, they would feel safe.  The court can find no case

law for the proposition that a sentencing judge is restrained from considering and

mentioning the statements made by victims during the sentencing process, even if

those words invoke the victims’ personal religious beliefs. Further, the court can find

no case law that requires a sentencing court to disregard the time, place, and manner

in which a crime took place.  In this case, the factual basis relied on by the sentencing

judge indicated that: petitioners purposefully targeted a church and its congregants;

the crimes occurred in a church during a time when church services were regularly

held; during the course of the armed robbery, a petitioner accidently discharge his

weapon near a teenager; the petitioners stole both money from the congregants and

Case 1:10-cv-00127-MR  -DLH   Document 20    Filed 11/01/10   Page 24 of 33

59a



The elements of first-degree burglary are: (i) the breaking (ii) and entering (iii) in2

the nighttime (iv) into the dwelling house or sleeping apartment (v) of another (vi) which is
actually occupied at the time of the offense (vii) with the intent to commit a felony therein.
N.C.Gen.Stat. § 14-51. 

-25-

from the offerings already made to the church; and that the petitioners threatened to

come back and kill the congregants if anyone called the police. It was simply

reasonable for the court to conclude that such crime was purposely committed at a

time when people are especially vulnerable.

North Carolina law has traditionally taken into account the vulnerability of

potential victims in criminalizing and punishing certain conduct. For example, in

North Carolina, what could otherwise be a breaking and entering is deemed a burglary

where the offense is committed at an occupied dwelling at night, subjecting the

defendant to a greater statutory penalty.  The North Carolina Supreme Court has long2

recognized that law of burglary was designed “to protect the habitation of men, where

they repose and sleep, from meditated harm.” State v. Surles, 230 N.C. 272, 275 882

(1949).  

While it certainly is not possible for a legislative body to foresee the broad

range of aggravating ways in which crime can be committed, it is the role of the

judiciary to determine aggravating as well as mitigating circumstances. It is obviously

appropriate for the court to have considered the time and place as well as the victim

statements concerning the impact such offenses had on their enjoyment of life, which,
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in these cases, included attending worship services. Simply reciting into the record

such statements and taking such statements into consideration for purposes of

sentencing in no way offends due process. 

While respondent is correct that the sentencing judge was reciting what the

victims said, close review supports petitioners’ implicit argument  that the sentencing

judge elaborated on the victim’s comments concerning “God’s money.” Such

elaborations were, however, explanatory and  contextual to the offenses these

petitioners committed and merely explained the seriousness of the crimes to the

victims as well as society in general.

The second part of petitioners’ challenge to the statements of the sentencing

judge include his citation of the biblical scripture "Vengeance is mine sayeth the

Lord."    The full statement by the court was, as follows:3

There is scripture that says ‘Vengeance is mine sayeth the Lord' but

every now and then I think the judicial system has to contribute what it

can. 

Sentencing Transcript, at p. 36.  While this remark is certainly subject to different

interpretations, as the briefs of the respective parties make clear, such phrase has been

invoked in 13 reported federal and state court decisions, by courts, prosecutors,
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defense attorneys, and private litigants.   Among those 13 is, however, a decision of4

the North Carolina Supreme Court, where a state prosecutor, who was making an

argument for the jury to impose a sentence of death, argued as follows:

“Vengeance is mine,” sayeth the Lord. “I will repay.” God may

wreak vengeance on [defendant] or God may have mercy on his soul

after you do justice. It is not our prerogative to forgive [defendant] under

these laws. God may have mercy on his soul or vengeance on his soul,

because God can do what man cannot, and man cannot punish these

crimes as they were, and man cannot protect any of his potential future

victims.

State v. Davis, 353 N.C. 1, 29 (2000).  When such issue was taken up on direct appeal

to the North Carolina Supreme Court, the Court held, as follows:

We disapprove of counsel's biblical references, especially in light

of counsel's admission that this Court does not condone such arguments.

However, we note that here, as in Williams, the prosecutor counseled the

jurors that they should base their sentencing decision upon the secular

law. Even if error, we do not conclude that the prosecutor's arguments

were so improper as to require intervention by the trial court ex mero

motu.

Id.   Clearly, the North Carolina courts disapprove of biblical references in capital

sentencing arguments, but recognize the harmlessness of such error where a jury is

instructed that secular law must be the basis of their decision.  In this case, the

comment was made by the sentencing judge, who was most certainly aware that his

action were dictated by secular law alone.  
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While there are other reasonable interpretations that could be given such

statement by the sentencing court, respondent’s interpretation is that Judge Baker was

saying the judicial system, not divine law, should punish petitioner.   Put another way,

a reasonable interpretation could be that the passage cited from Romans provides that

vengeance should never be a motivating factor among men in determining

punishment, but that the judicial system developed by man has to punish criminal

conduct.  When such issue was squarely presented in the MAR, the final substantive

determination issued by the state court provided, as follows :

(2) The defendant received punishments of consecutive sentences of

a substantial number of the offenses, but not all of them, and the

punishments imposed were within the presumptive ranges in each

case.

(3) The defendant entered his plea of guilty without any assurances of

whether any of his sentences would be consecutive or not.

(4) Notwithstanding any comments that the sentencing Judge made

regarding activities of the defendant and his cohorts, the Court

obviously exercised his discretion in sentencing the defendant to

less than that to which he pled to.

(5) The Court finding nothing motivated the sentencing Judge, except

for the atrocious conduct of the defendant and his cohorts in

accomplishing the crimes they committed.

See Petitioner's Ex. C.   

In this case, there simply are no allegations that the sentencing judge was

careless in his sentencing considerations or that he based his sentencing decisions on

false factual conclusions.  Instead, it appears that the sentencing court considered the
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factual basis stipulated to by defendants, which the judge clearly and quite properly

found to amount to serious criminal conduct.  He also considered the victim impact

letters, quoting from them, and considered the impact these petitioner’s actions had

on the victims as well as the community as a whole.  Such considerations were

completely proper.  While quotation of biblical verse has drawn fire from petitioners,

its citation appears to have had no discernable or articulable adverse or unfair impact

on either the sentencing process or the sentences imposed.  Indeed, as argued by

respondents, it could well be argued that the verse quoted stands for the proposition

that it is not the place of man, or a sentencing court, to mete out vengeance, which is

wholly consistent with all modern sentencing concepts. 

 While the court does not suggest that the citation of biblical verse by a court

in a sentencing proceeding is wise, it is not unlawful and does not per se infect what

is otherwise a firm sentencing foundation. It was the conduct of these defendants as

well as the impact their violent actions had on their victims, as well as society, that

formed the foundation of the sentences handed down. The reference to biblical verse

by the sentencing court is simply surplusage.

Based on such review, the court has returned to the summary determination by

Judge Downs of petitioner’s due process claim.  He found that  

nothing motivated the sentencing Judge, except for the atrocious conduct

of the defendant and his cohorts in accomplishing the crimes they
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committed. 

While not citing Townsend and Gardner, the court must agree with the conclusion of

the state MAR court as the sentencing of petitioners was reasonably objective and did

not, therefore, violate the Due Process protections afforded these petitioners under the

fourteenth amendment. The court finds no basis for habeas relief under any other

clearly established federal law.

B. Eighth Amendment Claim

In their second contention, petitioners contend that their sentences constitute

de facto life sentences and are disproportionate to their offenses and prior record level,

all in violation of the prohibition of cruel and unusual punishment under the eighth

amendment.

Petitioners herein each entered pleas of guilty to eleven separate armed

robberies and  one conspiracy to commit armed robbery.  They were sentenced to ten

consecutive presumptive range terms of 64-86 months for the armed robbery

convictions, and a consecutive, consolidated, suspended sentence of 25-39 months for

the conspiracy.  There is no case law to support the proposition that if a person

commits multiple, serious violent offenses at the same time, the eighth amendment

prohibits a court from punishing each offense.    

Instead, the case law is completely inapposite to the position taken by
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petitioners.  In United States v. Khan, 461 F.3d 477, 494-95 (4th Cir. 2006), the Court

of Appeals for the Fourth Circuit rejected an eighth amendment challenge to

consecutive sentences of 120 months, 300 months, and life imprisonment imposed

pursuant to the "count stacking" provisions of § 924(c)(1).  The appellate court held,

as follows:

“The Supreme Court has never held that a sentence to a specific term of

years, even if it might turn out to be more than the reasonable life

expectancy of the defendant, constitutes cruel and unusual punishment.”

United States v. Beverly, 369 F.3d 516, 537 (6th Cir.2004). Even a

mandatory life sentence passes constitutional muster. United States v.

Kratsas, 45 F.3d 63, 69 (4th Cir.1995). Accordingly, we hold that the

mandatory sentences imposed on defendants in this case, while lengthy,

do not constitute cruel and unusual punishment pursuant to the Eighth

Amendment.

Id., at 495.

The Supreme Court's recent decision in Graham v. Florida, ___U.S.___ , 130

S.Ct. 2011, 176 L.Ed.2d 825 (2010), is inapplicable to these petitioners. Unlike

Graham, petitioners herein were all 18 years old or older, to wit, they were adults and

none of the petitioners herein received life sentences without parole.  The Supreme

Court in Graham specifically limited its holding to juvenile offenders below 18 years

of age who did not kill, and were sentenced to life imprisonment without parole.

Graham, 176 L.Ed.2d at 845.  Because petitioners were all adults at the time they

committed the offenses of conviction, and, separately, because they were not
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sentenced to life without parole, Graham has no application here.  The court finds no

basis for habeas relief under the eighth amendment 

C. First Amendment Claim

On page 13 of their typed attachment to their  federal habeas  application form,

petitioners make a one word reference to the “First” amendment to the Constitution.

The court can only assume that this is an attempt to raise an Establishment Clause

claim. Just as the Equal Protection claim was not fairly raised in petitioners’ MAR,

this claim too was not fairly raised and is procedurally barred for the same reasons

discussed above, incorporated herein by reference.

D. Teague Barred

Finally, if relief were granted to petitioners based on these claims under the

first, eighth, or fourteenth amendments, it would constitute a "new rule" of

constitutional adjudication prohibited on federal habeas review by Teague v. Lane,

489 U.S. 288 (1989) and its progeny. Neither at the time petitioners’ cases became

final on direct review, nor currently (nor at any point in between), would the state

courts have felt compelled by any existing United States Supreme Court authority to

hold that multiple consecutive sentences totaling 640-860 months imprisonment for

multiple counts of armed robbery, and conspiracy, imposed on an adult offender,

violate any Constitutional provision.  Thus, petitioners’ claims are Teague barred.
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RECOMMENDATION

IT IS, THEREFORE, RESPECTFULLY RECOMMENDED that

respondents’ Motions for Summary Judgment be ALLOWED, and these petitions

DISMISSED as provided above.

Time for Objections

The parties are hereby advised that, pursuant to 28, United States Code, Section

636(b)(1)(C), and Rule 72, Federal Rules of Civil Procedure, written objections to the

findings of fact, conclusions of law, and recommendation contained herein must be

filed within fourteen (14) days of service of same.  Responses to the objections

must be filed within fourteen (14) days of service of the objections.  Failure to file

objections to this Memorandum and Recommendation with the district court will

preclude the parties from raising such objections on appeal.  Thomas v. Arn, 474 U.S.

140 (1985), reh'g denied, 474 U.S. 1111 (1986); United States v. Schronce, 727 F.2d

91 (4th Cir.), cert. denied, 467 U.S. 1208 (1984).

     Signed: November 1, 2010
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TWENTY-FOURTH DISTRICTNo. 258P10

 SUPREME COURT OF NORTH CAROLINA

 STATE OF NORTH CAROLINA STATE OF NORTH CAROLINA STATE OF NORTH CAROLINA STATE OF NORTH CAROLINA

vvvv

JOSIAH JACOB DEYTONJOSIAH JACOB DEYTONJOSIAH JACOB DEYTONJOSIAH JACOB DEYTON

From NC Court of Appeals
( P10-395 )

From Mitchell
( 08CRS237 08CRS50236-7 08CRS50241 08CRS50247 08CRS50251-2 08CRS50257-8 08CRS50263-4

08CRS50269-70 )

O R D E R

Upon consideration of the petition filed by Defendant on the 21st of June 2010 in this matter for a writ of

certiorari to review the order of the North Carolina Court of Appeals, the following order was entered and is hereby

certified to the North Carolina Court of Appeals:

"Dismissed by order of the Court in conference, this the 26th of August 2010."

s/ Hudson, J.s/ Hudson, J.s/ Hudson, J.s/ Hudson, J.

For the CourtFor the CourtFor the CourtFor the Court

WITNESS my hand and the seal of the Supreme Court of North Carolina, this the 31st day of August 2010.

Christie Speir Cameron
Clerk, Supreme Court of North Carolina

M. C. Hackney
Assistant Clerk, Supreme Court Of North Carolina

Copy to:

North Carolina Court of Appeals

Mr. Hoang Lam, Attorney at Law, For Deyton, Josiah Jacob - (By Email)

Ms. Amy Kunstling Irene, Assistant Attorney Geneal, For State of N.C. - (By Email)

Ms. Mary S. Pollard, Attorney at Law - (By Email)

Mr. Jerry  Wilson, District Attorney

Hon. Janet L. Cook, Clerk

Mr. Ralph A. White, Appellate Court Reporter (By Email)

West Publishing - (By Email)

Lexis-Nexis - (By Email)

LOIS Law - (By Email)
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TWENTY-FOURTH DISTRICTNo. 259P10

 SUPREME COURT OF NORTH CAROLINA

 STATE OF NORTH CAROLINA STATE OF NORTH CAROLINA STATE OF NORTH CAROLINA STATE OF NORTH CAROLINA

vvvv

ANDREW RYAN DEYTONANDREW RYAN DEYTONANDREW RYAN DEYTONANDREW RYAN DEYTON

From NC Court of Appeals
( P10-397 )

From Mitchell
( 08CRS50239-40 08CRS50244 08CRS50248-9 08CRS50254-5 08CRS50260-1 08CRS50266-7 08CRS50272 )

O R D E R

Upon consideration of the petition filed by Defendant on the 21st of June 2010 in this matter for a writ of

certiorari to review the order of the North Carolina Court of Appeals, the following order was entered and is hereby

certified to the North Carolina Court of Appeals:

"Dismissed by order of the Court in conference, this the 26th of August 2010."

s/ Hudson, J.s/ Hudson, J.s/ Hudson, J.s/ Hudson, J.

For the CourtFor the CourtFor the CourtFor the Court

WITNESS my hand and the seal of the Supreme Court of North Carolina, this the 31st day of August 2010.

Christie Speir Cameron
Clerk, Supreme Court of North Carolina

M. C. Hackney
Assistant Clerk, Supreme Court Of North Carolina

Copy to:

North Carolina Court of Appeals

Mr. Hoang Lam, Attorney at Law, For Deyton, Andrew Ryan - (By Email)

Ms. Amy Kunstling Irene, Assistant Attorney Geneal, For State of N.C. - (By Email)

Ms. Mary S. Pollard, Attorney at Law - (By Email)

Mr. Jerry  Wilson, District Attorney

Hon. Janet L. Cook, Clerk

Mr. Ralph A. White, Appellate Court Reporter (By Email)

West Publishing - (By Email)

Lexis-Nexis - (By Email)

LOIS Law - (By Email)
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TWENTY-FOURTH DISTRICTNo. 260P10

 SUPREME COURT OF NORTH CAROLINA

 STATE OF NORTH CAROLINA STATE OF NORTH CAROLINA STATE OF NORTH CAROLINA STATE OF NORTH CAROLINA

vvvv

JONATHAN NEIL KONIAKJONATHAN NEIL KONIAKJONATHAN NEIL KONIAKJONATHAN NEIL KONIAK

From NC Court of Appeals
( P10-398 )

From Mitchell
( 08CRS50238 08CRS50242-3 08CRS50246 08CRS50250 08CRS50253 08CRS50256 08CRS50259 08CRS50262

08CRS50265 08CRS50268 08CRS50271 )

O R D E R

Upon consideration of the petition filed by Defendant on the 21st of June 2010 in this matter for a writ of

certiorari to review the order of the North Carolina Court of Appeals, the following order was entered and is hereby

certified to the North Carolina Court of Appeals:

"Dismissed by order of the Court in conference, this the 26th of August 2010."

s/ Hudson, J.s/ Hudson, J.s/ Hudson, J.s/ Hudson, J.

For the CourtFor the CourtFor the CourtFor the Court

WITNESS my hand and the seal of the Supreme Court of North Carolina, this the 1st day of September

2010.

Christie Speir Cameron
Clerk, Supreme Court of North Carolina

M. C. Hackney
Assistant Clerk, Supreme Court Of North Carolina

Copy to:

North Carolina Court of Appeals

Mr. Hoang Lam, Attorney at Law, For Koniak, Jonathan Neil - (By Email)

Ms. Amy Kunstling Irene, Assistant Attorney Geneal, For State of N.C. - (By Email)

Ms. Mary S. Pollard, Attorney at Law - (By Email)

Mr. Jerry  Wilson, District Attorney

Hon. Janet L. Cook, Clerk

Mr. Ralph A. White, Appellate Court Reporter (By Email)

West Publishing - (By Email)

Lexis-Nexis - (By Email)

LOIS Law - (By Email)
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