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IN THE 

Supreme Court of the United States 
_________ 
No. 12-526 
________ 

FIRST UNUM LIFE INSURANCE COMPANY,  
     Petitioner, 

v. 

LEAH BILYEU, et al.,  
     Respondents. 

_________ 
On Petition for a Writ of Certiorari to the  

United States Court of Appeals  
for the Ninth Circuit 

 _________  

REPLY BRIEF IN SUPPORT OF CERTIORARI 
_________ 

INTRODUCTION 

Respondent’s brief in opposition manages in one 
fell swoop to mischaracterize the decision below, the 
precedents with which that decision disagreed, and 
this Court’s teachings.  That triple-barreled attempt 
to distract from a well-articulated circuit split should 
be rejected.  As the Ninth Circuit majority and 
dissent freely conceded, the decision below divided 
the circuits.  And this case is a clean vehicle to 
resolve the split. 

Seizing on a parenthetical phrase in our Question 
Presented, Respondent tries to change the subject by 
asserting that the key question here is whether an 
equitable lien has “attached” and that the circuits all 
agree that once a lien has attached, it can be en-
forced even if the defendant subsequently dissipates 
the fund.  Opp. 1, 12-14.  That destroys the circuit 
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split, she claims, because in other cases the lien had 
attached before defendant spent the fund whereas 
here it had not.  Opp. 13.  If the lien had attached in 
this case, she suggests, the Ninth Circuit would have 
held—in conformance with its sister circuits—that 
Unum “would be allowed” to enforce its lien despite 
the fund’s subsequent dissipation.  Opp. 14.   

That line of attack is demonstrably wrong on every 
front.  The decisions on both sides of the circuit split 
do not concern themselves with when the lien at-
tached; they focus instead on whether the defendant 
must have current possession of the fund.  That is the 
essence of the split.  And the lack of focus on “at-
tachment” is unsurprising, because the lien in each 
of the cases—including this case—clearly had at-
tached before defendant dissipated the fund.  Re-
spondent’s claim to the contrary misunderstands this 
Court’s teachings.  Moreover, Respondent’s assertion 
that the Ninth Circuit might let a plaintiff enforce an 
equitable lien on dissipated funds, if the lien at-
tached before the funds were spent, could not be 
further off base.  The Ninth Circuit held three times 
that plaintiffs must prove the defendant “remain[s]” 
in possession of the fund right up to the present day.  
Pet. App. 21a, 22a, 26a.  That is the polar opposite of 
the rule adopted by four other circuits.  Respondent’s 
focus on “attachment” is a red herring.  She cannot 
brush away a circuit split by wrenching a phrase 
from the Question Presented out of context. 

Respondent’s remaining arguments fare no better.  
She claims that the Ninth Circuit itself deemed the 
cases on the other side of the split “not relevant,” 
Opp. 14, but that assertion, too, pulls the quote out 
of context.  She asserts that the district court could 
rule against Unum on other grounds on remand, but 
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that is irrelevant; nothing the district court does 
down the road could change the Ninth Circuit’s 
broad present-possession requirement.  She claims 
that, on remand, she might be able to show that she 
has not received an overpayment at all, but that is 
foreclosed by her own binding stipulation.  Finally, 
she claims that this case is unimportant.  But that 
assertion is belied by her own proposed solution to 
the problem the decision below created:  She says 
insurers should learn to live with the Ninth Circuit’s 
rule and stop offering beneficiaries unreduced bene-
fits.  Opp. 25.  And she does not dispute that because 
of ERISA’s broad venue provision, plans nationwide 
will be living with the Ninth Circuit’s rule, even 
though many other circuits have adopted the oppo-
site rule.  Pet. 29-30.  Respondent, in other words, 
blithely proposes that all future beneficiaries should 
accept a reduction in their benefit options as the 
price for her own unwillingness to fulfill her repay-
ment promise.  Nothing in the law requires that 
remarkably inequitable result.  The writ should be 
granted and the decision below reversed. 

ARGUMENT 

I. THE CIRCUIT SPLIT IS CLEAR. 

1.  The Ninth Circuit could not have been clearer 
about its disagreement with the First, Third, Sixth, 
and Seventh Circuits.  After explaining that those 
courts have allowed ERISA fiduciaries to assert 
equitable liens “even if the beneficiary no longer 
possesses the specifically identified funds,” the Ninth 
Circuit declared:  “We are unpersuaded by the view 
of those other circuits.”  Pet. App. 22a-23a.  It 
acknowledged the desirability of “maintaining uni-
formity among the federal circuits” where possible.  
Id. 27a.  But it ultimately concluded that the text of 
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ERISA compelled it to split with its sister circuits in 
this case.  Id. 23a-27a.  The dissent, too, understood 
the majority to break with the rule followed in other 
circuits, and chastised it for “creating an indefensible 
circuit split.”  Id. 39a. 

Respondent evidently is unconvinced by the Ninth 
Circuit’s own characterization of its decision.  Rather 
than concede the obvious split, she doubles down and 
claims that the decision below is perfectly consistent 
with the other circuits’ decisions.  That is so, she 
says, because all the courts “required, as a condition 
of imposing an equitable lien by agreement, that the 
sought after funds be in possession of the participant 
when the lien attached.”  Opp. 16.  The funds in 
Cusson, Funk, Longaberger, and Gutta supposedly 
met that criterion; the fund here supposedly does 
not.   

2. That creative argument suffers from a number 
of flaws.  Most glaringly, neither the Ninth Circuit’s 
decision below nor any of the other circuits’ decisions 
turned on whether the participant had possession of 
the funds when the lien “attached.”  The Ninth 
Circuit did not discuss the notion of a lien’s attach-
ment at all, let alone suggest it had dispositive 
significance.  Instead, the Ninth Circuit focused on 
whether Bilyeu presently possessed the fund that 
was subject to Unum’s lien.  Pet. App. 3a, 21a, 22a, 
26a.  The key question, in the Ninth Circuit’s view, 
was whether the overpaid benefits were still “pre-
served and in Bilyeu’s possession.”  Id. 21a.  And the 
answer to that question was no:  The “particular 
fund subject to the lien, having been dissipated, is no 
longer in Bilyeu’s possession.”  Id. 3a.  Unum’s 
inability to “show that the overpaid benefits re-
main[ed] in Bilyeu’s possession” doomed its reim-
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bursement claim.  Id. 21a n.5 (emphasis added).  
“Attachment” had nothing to do with it. 

The decisions arrayed across the circuit split like-
wise focused on whether the participant must pres-
ently possess the sought-after fund.  In Gutta, for 
example, the Seventh Circuit held that the fiduciary 
could bring its counterclaim even if the benefits “are 
not specifically traceable to [the participant’s] cur-
rent assets because of commingling or dissipation.”  
530 F.3d 614, 621 (7th Cir. 2008) (emphasis added); 
accord Funk v. CIGNA Group Ins., 648 F.3d 182, 194 
n.14 (3d Cir. 2011) (“defendant need not possess the 
property at the time relief is sought in order for the 
relief to be equitable”); Cusson v. Liberty Life Assur-
ance Co., 592 F.3d 215, 231 (1st Cir. 2010) (fiduciary 
need not “prov[e]” that the funds “are still in 
Cusson’s possession”).  In Longaberger, the Sixth 
Circuit adopted the same position and rejected the 
precise argument—“there is no longer any specifical-
ly identifiable fund in [defendant’s] possession on 
which Longaberger’s lien can be imposed”—that was 
accepted by the court below.  586 F.3d 459, 466 (6th 
Cir. 2009).  And in Goding, the Eighth Circuit joined 
the Ninth in concluding that section 502(a)(3) pro-
vides no relief when “the wrongdoer no longer has 
the property at issue in its possession.”  692 F.3d 
888, 896 (8th Cir. 2012).  Every one of these decisions 
turns on present possession of the funds.  And they 
split over whether it is required. 

3.  There is a good reason why these courts es-
chewed Respondent’s single-minded focus on at-
tachment:  It was obvious in each case that the 
equitable lien by agreement attached to the identi-
fied fund while that fund was in the defendant’s 
possession.  Bilyeu’s argument to the contrary is 
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based on a misunderstanding of when an equitable 
lien by agreement “attaches.”   

As Sereboff explained, an equitable lien by agree-
ment is “ ‘create[d]’ ” by the parties’ agreement.  547 
U.S. 356, 364 (2006) (quoting Barnes v. Alexander, 
232 U.S. 117, 121 (1914)); see also Ingersoll v. Co-
ram, 211 U.S. 335, 368 (1905).  Such a lien attaches 
to the property or fund that is identified in the 
agreement.  And it attaches—at the latest—when 
the debtor takes possession of the fund.  See Sereboff, 
547 U.S. at 366. 

The contingency fee cases provide a good illustra-
tion.  In Barnes, for instance, Barnes promised to 
transfer a portion of his recovery in a lawsuit to 
Street and Alexander.  232 U.S. at 119.  That under-
taking created a lien because it identified a particu-
lar fund—the recovery—and a particular share of 
that fund to which Street and Alexander were enti-
tled—the amount corresponding to their fee.  Be-
cause Barnes’ recovery did not exist at the time of 
the agreement (and might never exist), the lien could 
not attach to it immediately.  But this Court held 
that the lien “attached not later than [the] moment” 
when Barnes recovered his bounty.  Id. at 122.  An 
equitable lien by agreement thus attaches “as soon 
as” the debtor gets title to the identified fund.  Id. at 
121. 

That is precisely what happened here.  Respondent 
promised to transfer a portion of her monthly benefit 
back to Unum if she received a Social Security Disa-
bility Insurance (SSDI) award.  The Plan identifies a 
particular fund—the monthly benefit—and a particu-
lar share of that fund to which Unum is entitled—
the amount of any overpayment.  That was sufficient 
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to create an equitable lien by agreement, see Sere-
boff, 547 U.S. at 364, which “attached not later than 
[the] moment” when Respondent received the fund—
that is, the monthly benefit.  Barnes, 232 U.S. at 122.  
It is immaterial that Respondent’s underlying re-
payment obligation was not triggered until she 
received SSDI benefits.  The purpose of the lien was 
to ensure that the monthly benefits were “held * * * 
as security” for that future obligation.  4 S. Symons, 
Pomeroy’s Equity Jurisprudence § 1235 (5th ed. 
1941).  

Respondent thus had possession of the monthly 
benefits when the equitable lien by agreement at-
tached to those benefits.  Even on her theory, that is 
all that was needed to satisfy Sereboff’s require-
ments.  The subsequent dissipation of the benefits 
could not defeat Unum’s lien.  The Ninth Circuit was 
wrong to hold otherwise, in conflict with the First, 
Third, Sixth, and Seventh Circuits. 

4.  Respondent makes two additional misstate-
ments in her effort to undermine the circuit split.  
First, she asserts that the Ninth Circuit’s decision 
lines up with the other circuits because the court 
would allow Unum to trace its funds to other assets 
“if Bilyeu had dissipated those funds after the lien 
attached.”  Opp. 14.  That is clearly wrong.  The 
Ninth Circuit stated three separate times that a 
“criterion” of recovery under Sereboff is that the 
funds “remain” in the defendant’s possession.  See 
Pet. App. 26a (Unum must prove on remand that 
“the overpaid long-term disability benefits * * * 
remain in Bilyeu’s possession”); accord Pet. App. 21a 
n.5, 22a.  The argument that dissipated funds might 
be recoverable under the Ninth Circuit’s decision is 
indefensible. 
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Second, Respondent claims that the Ninth Circuit 
concluded that the decisions on the other side of the 
circuit split have “ ‘no relevance here’ ” because they 
involve a different tracing issue.  Opp. 15 (quoting 
Pet. App. 23a).  That claim rips the quotation from 
its context.  The Ninth Circuit wrote that the passage 
from Sereboff on which the other circuits relied has 
“no relevance” to dissipation-of-funds cases.  Pet. 
App. 23a.  But that did not mean the other circuit 
decisions were irrelevant; it meant instead that they 
were wrongly decided.  See id. at 23a-25a.  The Ninth 
Circuit so concluded and created an acknowledged 
circuit split.  This Court should resolve it. 

II. THIS CASE IS AN EXCELLENT VEHICLE. 

1. Respondent contends that this case is not a 
suitable vehicle because the Question Presented is 
not necessarily “outcome determinative.”  Opp. 19-
24.  That is so, she argues, because the district court 
might determine on remand that there was no over-
payment in this case (because the ERISA benefits 
and SSDI benefits did not cover the “same disabil-
ity”), Opp. 19-21, or that Petitioner did not meet 
Sereboff’s other criteria because it failed to identify a 
particular fund to which its equitable lien attached, 
Opp. 22-24. 

These arguments are meritless.  The “same disabil-
ity” argument is wrong on the law1 and in any event 

                                                 
1  Courts routinely hold that plan references to the “same 
disability” apply when the two disabilities occur during the 
same time period, regardless of whether they arise from the 
same medical condition.  See, e.g., Bacquie v. Liberty Mut. 
Ins. Co., 247 F. App’x 296, 298 (2d  Cir. 2007); Confer v. 
Unum Life Ins. Co., 221 F. App’x 304, 306-307 (5th Cir. 
2007). 
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is no longer open to Respondent.  While she makes 
much of the stipulations in this case, she neglects to 
mention that she stipulated in the district court that 
the SSDI award “resulted in an overpayment of 
[long-term disability] benefits.”  Dkt. 29, at 4 
(D. Ariz.) (No. 08-2071).  That stipulation “is conclu-
sive”; Respondent cannot escape its effect by offering 
a new theory on remand.  Christian Legal Soc’y 
v. Martinez, 130 S. Ct. 2971, 2983-84 (2010) (citation 
omitted).   

As for the “particular fund” argument, Opp. 22-24, 
the Ninth Circuit declined to decide the point pre-
cisely because, in light of what it did decide, that 
point will no longer matter in most cases.  Pet. App. 
20a-21a, 26a.  The Ninth Circuit’s holding is that 
even if a fiduciary can identify a particular fund, it 
must also show that the overpaid benefits, or their 
traceable proceeds, “remain in [the participant’s] 
possession.”  Id. 26a.  That erroneous rule of law will 
control any remand in this case, and any future cases 
in the Ninth Circuit.   

The Question Presented is thus outcome-
determinative in the most important sense.  Unum’s 
failure to satisfy the supposed “present-possession” 
requirement was the sole basis for the Ninth Cir-
cuit’s decision.  That issue is not open for reconsider-
ation on remand.  And the result would have been 
completely different if Unum had filed its counter-
claim in the First, Third, Sixth, or Seventh Circuits.  
That rule has huge implications for the way plans 
and beneficiaries structure their interactions, as 
Respondent herself concedes (Opp. 25).   

This Court regularly grants review in cases, like 
this one, where the court of appeals has announced a 
legal rule worthy of review and remanded for further 
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proceedings.  See, e.g., Filarsky v. Delia, 132 S. Ct. 
1657 (2012); FAA v. Cooper, 132 S. Ct. 1441 (2012).  
The Court should do the same here and resolve the 
split. 
III. THE QUESTION PRESENTED IS 

IMPORTANT. 

1. Respondent does not dispute that the Ninth 
Circuit’s rule will impose substantial costs on ERISA 
plans.  Instead, she helpfully offers a solution to this 
“imagined catastrophe”:  Plans can simply curb their 
“generosity” by refusing to provide their beneficiaries 
with the unreduced benefits that Respondent herself 
received.  Opp. 25.   

If that is an attempt to demonstrate that this case 
is unimportant, it is a strange one indeed.  Respond-
ent concedes that her recommendation “would obvi-
ously create a hardship” for many participants.  Id.  
That is an understatement.  It can take years for the 
many layers of review under the Social Security Act 
to approve a claim.  ACLI Amici Br. 20.  In the 
interim, participants’ disability payments would be 
slashed substantially.  SSDI benefits replace some 33 
percent of a beneficiary’s pre-disability income, 
meaning that disability payments—60 percent of 
pre-disability income—would on average be cut in 
half.  Id. at 18-19.  Respondent’s proposal would thus 
dismantle the practice of unreduced disability bene-
fits.  That is bad for participants, employers, and 
fiduciaries.   

Moreover, it is worth noting that the problem Re-
spondent proposes to “solve” arises in the first place 
only because she refused to honor her express prom-
ise to reimburse Unum for the overpayments she 
received.  Respondent’s desire for a windfall here 
should not be permitted to undermine fiduciaries’ 
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salutary practice of offering unreduced benefits while 
outside benefit claims are pending. 

2. Respondent next contends that the Ninth Cir-
cuit’s rule will prevent plans from recovering over-
payments only in “exceptionally rare” circumstances.  
Opp. 25.  Each of the reasons she advances is mis-
guided, however.  First, close to 70 percent of indi-
viduals who receive disability payments qualify for 
SSDI.  ACLI Amici Br. 18-19.  And most of those 
individuals will have elected to receive unreduced 
benefits while waiting for their SSDI payments.  
Participants’ reimbursement obligations thus will be 
triggered in a substantial number of cases.  Second, 
Respondent’s insistence that plans can recover any 
overpayments if the participant is still receiving 
benefits does not make it so.  Because large over-
payments accrue while the participant’s SSDI claim 
is pending, fiduciaries typically cannot recoup the 
full amount of the overpayment from ongoing pay-
ments.  Id. at 21. 

3. Respondent next asserts that plans’ inability to 
recover overpayments does not create perverse 
incentives.  Participants are not encouraged to spend 
overpayments, she says, because that money does 
“not arrive as overpayments” and most “live 
paycheck to paycheck” anyway.  Opp. 25.  Her first 
point is just semantics; virtually every plan offsets 
other sources of income and must calculate the 
amount of that income in determining disability 
payments owed to participants.  ACLI Amici Br. 18.  
What matters is whether the obligation to reimburse 
the plan is enforceable, not when the obligation 
arises.  In many other circuits that obligation is 
enforceable in court; in the Eighth and Ninth Cir-
cuits, it now is unenforceable.  That plainly creates a 
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poor incentive for the many participants who cur-
rently do not spend all of their overpayments upon 
receipt.  And it likewise encourages participants to 
quickly spend their lump sum SSDI award, which 
can be used to repay the plan. 

Finally, Respondent chides Unum for providing the 
overpayment option and then criticizing her as 
“brazen” for spending the money provided.  Opp. 25.  
But what Petitioner called “brazen” was Respond-
ent’s decision to accept the overpayments pursuant 
to an express promise to repay them, and then to 
break that promise.  Pet. 2.  The Ninth Circuit’s 
decision to endorse a regime where ERISA partici-
pants can flout their promises in this way imposes 
added costs and harms other beneficiaries.  It should 
not be permitted to take root.  

CONCLUSION 

For the foregoing reasons, and those in the petition, 
the writ should be granted. 

Respectfully submitted, 
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