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BRIEF FOR NATIONAL ASSOCIATION 
OF MUTUAL INSURANCE 

COMPANIES AS AMICUS CURIAE 
IN SUPPORT OF PETITIONERS 

 National Association of Mutual Insurance Com-
panies (NAMIC) respectfully submits this brief as 
amicus curiae in support of petitioners.1 

INTEREST OF AMICUS CURIAE 

 NAMIC is a leading trade association for in-
surance companies, with more than 1,400 member 
companies including mutual insurance companies, 
stock insurance companies, and reinsurers.  NAMIC 
is one of the largest and most diverse national prop-
erty and casualty insurance trade and political ad-
vocacy associations in the United States.  NAMIC 
has been advocating for a strong and vibrant insur-
ance industry since its inception in 1895.  NAMIC’s 
1,400 member companies write all lines of property 
and casualty insurance business and include small, 
single-state, regional, and national carriers, account-
ing for 50% of the automobile and homeowners 

 
 1 Pursuant to Supreme Court Rule 37.2(a), counsel of record 
for all parties were notified of NAMIC’s intention to file an 
amicus curiae brief at least 10 days prior to the due date of this 
brief.  Letters from counsel for the parties consenting to the 
filing of this brief have been filed with the Clerk of the Court. 
 No counsel for a party authored this brief in whole or in 
part, and no counsel or party made a monetary contribution 
intended to fund the preparation or submission of this brief.  No 
person other than amicus curiae, its members, or its counsel 
made a monetary contribution to its preparation of submission. 
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market and 31% of the business insurance market 
nationally. 

 The ruling below expanded to private insurers a 
double-damages cause of action intended to protect 
the federal government. NAMIC and NAMIC’s mem-
bers have a significant interest in the correct con-
struction of that cause of action.  Under the ruling 
below, the cause of action can be used against prop-
erty and casualty insurers who provide coverage 
when their policyholders are involved in personal 
injury accidents, even when Medicare has made no 
payment.  As discussed below and in the petition, 
that result is wrong and contrary to the reasoning 
of other courts.  If left standing, the ruling will im-
pose a significant burden on the insurance industry 
and its policyholders, without providing any concomi-
tant benefit to Medicare. 
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INTRODUCTION AND 
SUMMARY OF ARGUMENT 

 Medicare is one of the most significant pieces 
of social legislation enacted since the passage of 
the Social Security Act in 1935.  Medicare provides 
health insurance to Americans age 65 and older and 
to younger people with certain disabilities or health 
conditions.  Today, over 50 million individuals are 
Medicare eligible, and the cost to run Medicare is ap-
proximately $600 billion annually.  See CBO, March 
2012 Medicare Baseline at 1 (Mar. 13, 2012), http://www. 
cbo.gov/sites/default/files/cbofiles/attachments/43060_
Medicare.pdf. 

 The petition presents an important issue of stat-
utory construction concerning the availability of a 
double-damages private cause of action under Medi-
care.  At issue is the interaction between two separate 
amendments to the Medicare regime: the Medicare 
Secondary Payer Act and the Medicare+Choice (now 
Medicare Advantage) program.  These amendments 
reflect two distinct efforts by Congress to reduce the 
staggering cost of Medicare to the federal govern-
ment.  The Medicare Secondary Payer Act requires 
reimbursements to be made to the federal fisc when 
the federal government, through Medicare, makes 
a payment that a third party should have covered.  
The second amendment privatizes certain Medicare 
services.  The Medicare Advantage program allows 
Medicare eligible individuals to elect to be covered by 
private health plans—known as Medical Advantage 
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Organizations (MAOs)—rather than the federally ad-
ministered traditional Medicare program. 

 The ruling below takes a double-damage remedy 
intended to ensure that the federal government is 
reimbursed for Medicare expenditures, and makes 
that special remedy available to private health plans 
(MAOs) that otherwise would have only state-law 
subrogation rights.  According to the Third Circuit, 
private health insurance plans that provide Medicare 
benefits can use the federal cause of action to recoup 
twice their costs, even though no reimbursements to 
the federal government are at stake. 

 If not reversed, that result would create a signifi-
cant windfall for those private health plans, which 
already have received substantial payments from the 
federal government to insure Medicare-eligible indi-
viduals.  Moreover, those private health plans are 
under no obligation to repay the federal government 
any money that they recover.  There is no reason to 
believe that Congress intended that result, particu-
larly when (as the petition explains) no other federal 
appellate court has construed the double-damage 
remedy so broadly. 

 Absent this Court’s review, the decision below 
will have profound consequences.  It will subject 
NAMIC’s members and their policyholders to hun-
dreds of millions of dollars of unintended liability. 
MAOs will hold a double-damage remedy against 
an insurer and its policyholder whenever a per- 
sonal injury accident occurs and there is insurance 
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coverage that can be recovered.  Rather than reduce 
health-care costs to the federal government, as the 
Medicare Secondary Payer Act intended, the double-
damage remedy made available to MAOs by the 
Third Circuit merely will enrich private health-care 
providers. And the property and casualty insurer, 
its policyholder, and the injured plaintiff all will 
have fewer resources to resolve the claim. 

 Review should be granted. 

ARGUMENT 

A. The Ruling Below Cannot Be Reconciled 
With The Text And Purpose Of The Medicare 
Provisions 

 Review should be granted because the Third 
Circuit misread the Medicare Secondary Payer Act 
and Medicare Advantage program provisions in a 
manner inconsistent with decisions of other courts. 
Correctly construed, the private cause of action in the 
Medicare Secondary Payer Act does not permit MAOs 
to recover double the amount they paid, as the Third 
Circuit held.  Pet. App. 13a.  Rather, when an acci-
dent causes an injury to a MAO’s enrollee, the MAO 
is entitled only to subrogation—i.e., the MAO can 
recoup its costs under state law from the tortfeasor or 
the tortfeasor’s insurer. 
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1. The Medicare Secondary Payer Act pro-
vides a double-damages remedy only when 
the federal government is the secondary 
payer 

 The text and structure of the Medicare Secondary 
Payer Act demonstrate that the private right of action 
is limited to instances where the federal govern- 
ment advanced payments for which a third party 
ultimately is responsible.  Nowhere does the Act 
make the private cause of action available when a 
private party—as opposed to Medicare—provided the 
payment.  Thus, the private cause of action (indeed, 
the entire Medicare Secondary Payer Act) ensures 
that the federal fisc is made whole when private 
funds are available—not that corporate profits of 
publicly traded companies (like respondents) are 
maximized. 

 The Medicare Secondary Payer Act makes Medi-
care the secondary source of payment for medical 
costs for Medicare beneficiaries in certain circum-
stances.  Medicare & Medicaid Amendments of 1980, 
Pub. L. No. 96-499, § 953, 94 Stat. 2599, 2647 (codi-
fied as amended at 42 U.S.C. § 1935y(b)(2)).  Under 
42 U.S.C. § 1395y, when a Medicare beneficiary has 
private health insurance (such as through employer 
benefits), that insurer is primarily responsible—i.e., 
is the “primary plan”—for that person’s health insur-
ance expenses. 42 U.S.C. § 1395y(b)(2).  

 Before enactment of the Medicare Secondary 
Payer Act, the federal government was responsible 
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for all Medicare health-care costs to Medicare benefi-
ciaries, without regard to whether those persons had 
private health insurance.  The Medicare Secondary 
Payer Act thus defrays Medicare costs for the federal 
government by shifting the burden to private parties 
when private funds are available.  E.g., Zinman v. 
Shalala, 67 F.3d 841, 845 (9th Cir. 1995) (“The trans-
formation of Medicare from the primary payer to the 
secondary payer with a right of reimbursement re-
flects the overarching statutory purpose of reducing 
Medicare costs.”).  Indeed, more than 90% of non-
institutionalized Medicare beneficiaries have cover-
age over and above their basic Medicare benefits. 
MedPAC, A Data Book: Health Care Spending and 
the Medicare Program at 51 (June 2012), http://www. 
medpac.gov/documents/Jun12DataBookEntireReport.pdf.  

 Although the Medicare Secondary Payer Act pre-
cludes payment by Medicare when a primary plan 
provides coverage, Medicare will pay conditionally for 
medical expenses if the primary plan “has not made 
or cannot reasonably be expected to make payment 
* * * promptly.”  42 U.S.C. § 1395y(b)(2)(B)(i).  This 
“conditional payment” ensures that Medicare benefi-
ciaries will receive timely medical care.  Bio-Medical 
Applications of Tenn., Inc. v. Central States S.E. & 
S.W. Areas Health & Welfare Fund, 656 F.3d 277, 288 
(6th Cir. 2011). Primary plans then are obligated to 
reimburse Medicare for the conditional payment “if 
it is demonstrated that such primary plan has or 
had a responsibility to make payment.”  42 U.S.C. 
§ 1395y(b)(2)(B)(ii). 
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 NAMIC’s property and casualty insurer mem- 
bers often are the issuer of insurance policies that 
are “primary plans” required to reimburse Medi- 
care under the Medicare Secondary Payer Act.  Id. 
§ 1395y(b)(2)(A)(ii) (primary plan includes “an auto-
mobile or liability insurance policy or plan”).  For 
example, if a NAMIC member’s policyholder injures 
a Medicare beneficiary in an automobile accident, 
the NAMIC member reimburses Medicare (up to 
the coverage limit) for any conditional payments 
made by the federal government to cover the Medi-
care beneficiary’s medical treatment. 

 NAMIC’s members have a strong incentive to 
reimburse Medicare. Primary plans are required to 
reimburse Medicare within 60 days of the conditional 
payment. 42 C.F.R. § 411.24(h); see also 42 U.S.C. 
§ 1395y(b)(2)(B)(ii).  If no reimbursement is made, the 
Medicare Secondary Payer Act provides “a private 
cause of action for damages (which shall be in an 
amount double the amount otherwise provided) in the 
case of a primary plan which fails to provide for 
primary payment (or appropriate reimbursement) in 
accordance with” the Medicare Secondary Payer 
provisions.  42 U.S.C. § 1395y(b)(3)(A).  If such a suit 
is successful, the federal government is expected to 
recoup its share of the reimbursement.  Stalley v. 
Triad Hosps., LLC, 509 F.3d 517, 525 (8th Cir. 2007). 

 To be sure, as the ruling below recognized, the 
private cause of action does not enumerate who can 
bring suit.  Pet. App. 13a.  But that does not mean 
that the cause of action is without limitation, as the 
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Third Circuit suggested. Section 1395y(b)(3) creates 
a private cause of action to recover any “primary 
payment (or appropriate reimbursement) in accor-
dance with paragraphs (1) and (2)(A).”  42 U.S.C. 
§ 1395y(b)(3)(A).  The only payments that are made 
under subparagraphs (1) and (2)(A) are conditional 
payments by the federal government. 

 As the petition explains, other courts correctly 
have construed the private cause of action more 
narrowly than the Third Circuit.  Pet. 22.  Those 
courts have held that Congress enacted the double-
damage private cause of action for Medicare bene-
ficiaries, not third parties seeking financial gain.  Pet. 
22-24; Stalley, 509 F.3d at 522, 525; United Seniors 
Ass’n, Inc. v. Philip Morris USA, 500 F.3d 19 (1st Cir. 
2007). 

 Moreover, the United States has its own double-
damage cause of action to recoup directly its Medi- 
care expenditures. 42 U.S.C. § 1395y(b)(2)(B)(iii).  
Congress readily could have made that provision—for 
direct reimbursement—applicable to MAOs.  But by 
its express terms, that cause of action applies only to 
suits by the federal government: the Medicare Sec-
ondary Payer Act provides that “the United States 
may bring an action against any or all entities that 
are or were required or responsible * * * to make 
payment * * * under a primary plan.”  Ibid. (empha-
sis added). 

 Had Congress intended MAOs to have recourse 
under the Secondary Payer Act, it would have been 
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simple to expand expressly the remedies available to 
the federal government to include MAOs.  Indeed, 
Congress previously expressly expanded the cause of 
action under the Secondary Payer Act.  After courts 
held that tortfeasors could not be sued, Congress only 
had to add a few words to the Act to make tortfeasors 
fall within the definition of a “primary plan” subject 
to suit.  See Bio-Medical Applications of Tenn., 656 
F.3d at 289 (discussing federal court rejection of suits 
brought against tortfeasors and Congress’s prompt 
response); Rick Swedloff, Can’t Settle, Can’t Sue: How 
Congress Stole Tort Remedies from Medicare Benefi-
ciaries, 41 Akron L. Rev. 557, 571-587 (2008). 

 That is all that would have been required here. 
“Congress could easily have achieved” respondents’ 
“goal” by adding just a few simple words to extend 
the Medicare Secondary Payer Act remedy to include 
respondents.  Pacific Operators Offshore, LLP v. 
Valladolid, 132 S. Ct. 680, 687 (2012).  “But that is 
not the text of the statute Congress enacted.”  Ibid. 

2. The Medicare Advantage program does 
not extend the double-damages remedy to 
private secondary payers 

 Nothing in the Medicare Advantage program 
extends to MAOs the same remedies available when 
the federal government is the secondary payer.  Nor 
was there any reason to do so: because Medicare is 
not responsible for making any conditional payments 
to MAO enrollees, Medicare never needs to be made 
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whole when a MAO makes a payment for one of its 
Medicare-eligible enrollees. 

 Almost two decades after Congress enacted the 
Medicare Secondary Payer Act, Congress amended 
Medicare to create what is now known as the Medi-
care Advantage program.  See Balanced Budget Act of 
1997, Pub. L. No. 105-33, § 4001 et seq., 111 Stat. 251 
(creating Medicare+Choice); Medicare Prescription 
Drug, Improvement, and Modernization Act of 2003, 
Pub. L. No. 108-173, § 201, 117 Stat. 2066, 2176 (re-
naming “Medicare+Choice” the “Medicare Advantage” 
program).  The Medicare Advantage program pro-
vides Medicare-eligible individuals the option to 
receive their Medicare benefits through approved 
private insurance plans rather than directly from 
Medicare.  Under the Medicare Advantage program, 
Medicare contracts with participating private in-
surance providers such as respondents.  Medicare 
pays MAOs a monthly, per-enrollee fee to provide 
at least as many benefits as Medicare.  

 MAOs operate like private insurance plans. 
Medicare-eligible individuals enroll by entering into 
an insurance agreement with their chosen MAO.  42 
U.S.C. § 1395w-21(c)-(h).  Many MAOs also collect 
premiums directly from Medicare-eligible individuals, 
which can include additional sums for services not 
otherwise covered by Medicare.  42 U.S.C. § 1395w-
22.  When a MAO makes payments for health care 
for its Medicare-eligible enrollees, the MAO receives 
no reimbursement from the federal government.  
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 Similar to the federal government, MAOs can 
assume secondary payer status when another source 
of coverage exists.  42 C.F.R. § 422.108(d).  But in 
contrast to the federal government, MAOs assume 
such status by choice, not under the Medicare Sec-
ondary Payer Act.  42 U.S.C. § 1395w-22(a)(4).  Under 
the Medicare Advantage program, Section 1395w-
22(a)(4) provides that MAOs “may * * * charge” an 
“insurance carrier, employer, or other entity which 
under such law, plan, or policy is to pay for the pro-
vision of such [medical] services” or “such [recipient 
of the medical service] to the extent that the individ-
ual has been paid under such law, plan, or policy for 
such services.”  Ibid.  

 MAOs thus can include a provision in their 
agreements allowing them to seek subrogation—i.e., 
to recoup medical expenses from the primary plan—
even if there are state anti-subrogation laws that 
ordinarily might preclude that result.  Care Choices 
HMO v. Engstrom, 330 F.3d 786, 790 (6th Cir. 2003) 
(permitting private insurers to “include a provision in 
their own policies making them a secondary insurer” 
such that their remedy “would be based on a standard 
insurance contract claim” under state law).  And it 
is amicus’s experience that all insurers, including 
MAOs, have “established within [their] claims pro-
cess a procedure for enforcing [their] interest in being 
repaid through both subrogation and reimburse-
ment.”  Johnny C. Parker, The Made Whole Doctrine: 
Unraveling the Enigma Wrapped in the Mystery 
of Insurance Subrogation, 70 Mo. L. Rev. 723, 723 
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(2005); 5-49 Appleman on Insurance § 49.02(2)(b) 
(“Insurance policies, particularly those issued in the 
United States, almost universally contain provisions 
establishing the insurer’s subrogation rights upon 
payment of the policyholder’s claim.”). 

 Unlike the Medicare Secondary Payer Act, how-
ever, no provision in the Medicare Advantage pro-
gram authorizes MAOs to seek double damages in the 
manner the federal government can under 42 U.S.C. 
§ 1395y(b)(2)(B)(iii).  Nor is there a cause of action for 
MAO enrollees to seek double damages on behalf of 
the MAO.  Had Congress intended MAOs to have 
such remedies, it could have explicitly incorporated 
those provisions into the Medicare Advantage pro-
gram. Pacific Operators Offshore, 132 S. Ct. at 687.  
But Congress did not do so.  

B. Review Is Necessary Because The Third Cir-
cuit Ruling Creates Significant Uncertainty 
And Will Impose Substantial Costs On The 
Property And Casualty Insurance Industry 

 If left standing, the decision below will increase 
dramatically the potential costs to NAMIC property 
and casualty insurance company members, which will 
find themselves and their policyholders subject to 
suits by MAOs. 

 Before the Third Circuit ruling, a property and 
casualty insurer easily could negotiate on behalf of its 
policyholder with an injured party when resolving a 
claim.  The process was not complex; both the policy-
holder and the injured party often could resolve the 
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claim—such as one following an automobile acci-
dent—expeditiously to the benefit of all involved.  

 If the injured party was a Medicare beneficiary, 
the insurer would notify Medicare when a settlement 
occurred.  The injured party, in turn, would coordi-
nate with Medicare to provide reimbursement for the 
cost of the federally-funded medical care in accor-
dance with the regulations of the Centers for Medi-
care and Medicaid (CMS).  See, e.g., 42 C.F.R. 
§ 411.20 et seq.  In contrast, when the medical care 
had been paid for by a MAO, instead of Medicare, 
the MAO could seek subrogation under state law.  See 
pp. 12-13 supra.  

 But if not reversed, the ruling below would have 
a profound effect on the way property and casualty 
insurance companies resolve personal injury claims 
with MAO enrollees.  Instead of having subrogation 
rights under state law, MAOs would possess their 
own double-damage federal cause of action in the 
Third Circuit.  Pet. App. 13a.  Yet unlike Medicare, 
MAOs are not bound by CMS’s regulations, which 
often dictate when Medicare can initiate the recovery 
of federal funds and limit the amount that Medicare 
can recover.  E.g., 42 C.F.R. §§ 411.24(b) (timing of 
recovery), 411.37 (limitations on amount of recovery).  
Rather, MAOs could decide for themselves when to 
sue and when to seek double damages.  Thus, rather 
than wait for the claim to be settled or otherwise 
resolved by the parties (as Medicare does), MAOs 
instead could bring suit in federal court against the 
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policyholder or the insurer for the medical costs paid 
on behalf of their enrollee.  

 Absent this Court’s review, these double-damage 
lawsuits will complicate the claims-handling process, 
to the detriment of all involved except the MAO.  
NAMIC’s members will not be able to settle claims 
without first determining whether, and to what ex-
tent, a MAO might have a reimbursement right. And 
because Medicare-eligible individuals move in and 
out of MAOs (and in and out of Medicare), insurers 
will have difficulty determining which MAOs might 
have a right to seek reimbursement.  As the petition 
explains (Pet. 28), and NAMIC’s members can attest, 
there is no easy way to determine which MAO covers 
any particular plaintiff.  For this reason, the effect of 
the ruling below will be felt far outside the Third 
Circuit, as property and casualty insurers will have 
no way of knowing whether any MAOs might emerge 
to bring suit within that Circuit. 

 Moreover, the Third Circuit’s ruling makes no 
distinction between the federal government’s right to 
recover for Medicare under Section 1395y(b)(2) and a 
MAO’s right to recover under Section 1395y(b)(3).  
This could result in litigation between the MAO and 
Medicare, where both seek recovery for payments 
arising out of the same accident. 

 Policyholders also will be jeopardized under the 
Third Circuit’s regime.  Coverage limits may be 
quickly exceeded by a MAO’s aggressive use of the 
double-damage remedy.  And even the MAO enrollee 
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likely will be harmed, as the MAO can claim entitle-
ment to any property and casualty insurance pro-
ceeds (including its windfall double recovery) before 
the injured party even has been made whole.  

 These concerns are real.  The money at stake 
virtually ensures that MAOs will pursue aggressively 
these double-damage causes of action.  Over a quarter 
of all Medicare-eligible individuals—over 13 million 
people—are enrolled in MAO plans, and the number 
of enrollees has been increasing each year since 2004.  
Kaiser Family Foundation, Medicare Policy Fact Sheet: 
Medicare Advantage at 1 (Dec. 2012), http://www. 
kff.org/medicare/upload/2052-16.pdf; MedPac, supra, 
at 143.  Armed with a double-damage federal cause 
of action, MAOs might be able to reap hundreds of 
millions of dollars of additional revenue annually 
through these actions.  Indeed, under the Medicare 
Secondary Payer Act, Medicare recovers approximately 
$500 million per year from liability and no-fault in-
surance, and over $6 billion overall annually.  Robert 
G. Trusiak, The Medicare Secondary Payer Statute: 
Medicare’s Recovery Rights in the Context of Liability 
Insurance (Including Self-Insurance) and No-Fault 
Insurance, NYSBA Journal at 39 (Jan. 2009). 

 Finally, there is nothing to recommend the Third 
Circuit’s approach.  At a time when health costs in 
the United States are well over $2 trillion annually, 
see MedPac, supra, at 5, the Third Circuit ruling 
provides an unnecessary windfall to private, publicly-
traded companies—companies that already have 
received money to provide the very Medicare benefits 
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for which they seek a double recovery.  As discussed 
above, MAOs receive significant federal funds to 
accept Medicare-eligible individuals as enrollees.  
Indeed, the Congressional Budget Office estimates 
that the federal government will pay MAOs $140 bil-
lion in 2013.  See CBO, March 2012 Medicare Base-
line at 2.  And studies in fact demonstrate that the 
federal government pays MAOs more per enrollee 
than the public program costs. Sarah Kliff, Does Med-
icare Advantage cost less? Or does it cost more?, 
Washington Post (Aug. 22, 2012), http://www.washington 
post.com/blogs/wonkblog/wp/2012/08/22/does-medicare- 
advantage-cost-less-or-does-it-cost-more/.  Providing a 
double-damage windfall to MAOs—at the expense of 
so many others—cannot be what Congress intended.  

CONCLUSION 

 For the foregoing reasons and those in the peti-
tion, the petition for a writ of certiorari should be 
granted. 
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