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i 
  

QUESTIONS PRESENTED 

The Treaty of Amity between the United States 

and Iran is similar to treaties between the United 

States and more than thirty other countries in 

providing that a company doing business in the other 

country shall have access to the courts of the country 

where it is doing business. The questions presented 

are: 

 

1. Whether the Treaty of Amity also provides a 

cause of action to sue the foreign sovereign in the 

courts of the company’s “home” country, so that 

respondent McKesson may sue Iran in the United 

States and an Iranian company may sue the United 

States in Iran. 

 

2. Whether a foreign sovereign’s interpretation of 

its domestic law is entitled to deference, as several 

other appellate courts have concluded, and the court 

below therefore erred by failing to defer to Iran’s 

interpretation of Iranian law to provide a cause of 

action for companies doing business in Iran only in 

Iranian courts. 

  



 

 

 

ii 
  

PARTIES TO THE PROCEEDING 

Petitioner is the Islamic Republic of Iran, a 

foreign state. The other defendants named in the 

Verified Amended Complaint, none of which 

appeared below, are the Financial Organization for 

the Expansion of Ownership in Productive Units, the 

National Investment Company of Iran, the 

Industrial and Mining Bank of Iran, and the 

Foundation for the Oppressed; the Verified Amended 

Complaint alleged that each is an agent or 

instrumentality of the Islamic Republic of Iran. 

Respondent is McKesson Corporation, a 

corporation organized under the laws of the State of 

Maryland with its principal place of business in San 

Francisco, California. The other respondents are 

Foremost Tehran, Inc., Foremost Shir, Inc., and 

Foremost Foods, Inc. Each is a wholly owned 

subsidiary of McKesson Corporation, and each is a 

corporation organized under the laws of the State of 

California, with their principal places of business in 

California. 

The Overseas Private Investment Corporation, a 

corporation organized under U.S. law and an agency 

of the United States established pursuant to 22 

U.S.C. § 2191 et seq., with its principal place of 

business in Washington, D.C., participated until 

June 16, 2003, when it was dropped as a party. 
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Supreme Court of the United States 
______________ 

 

No.     

 

ISLAMIC REPUBLIC OF IRAN,  

Petitioner 

v. 
 

McKESSON CORPORATION, et al., 

Respondents 

______________ 

On Petition for a Writ of Certiorari  

to the United States Court of Appeals  

for The District of Columbia Circuit 

______________ 
 

 

PETITION FOR A WRIT OF CERTIORARI 
 

___________________ 

 

 

The Islamic Republic of Iran respectfully petitions 

for review of the judgment of the United States 

Court of Appeals for the District of Columbia Circuit 

in this case. 
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OPINIONS BELOW 

The most recent opinion of the court of appeals 

(Pet. App. 2a-37a) is reported at 672 F.3d 1066. Prior 

opinions of the court of appeals in this case are 

reported at 539 F.3d 485 (Pet. App. 76a-87a), 271 

F.3d 1101 (Pet. App. 127a-148a), 52 F.3d 346 (Pet. 

App. 278a-296a), and 905 F.2d 438 (Pet. App. 297a-

335a). The most recent opinion of the district court 

(Pet. App. 54a-75a) is reported at 752 F. Supp. 2d 12. 

Prior opinions of the district court in this case are 

reported at 520 F. Supp. 2d 38 (Pet. App. 88a-124a), 

116 F. Supp. 2d 13 (Pet. App. 165a-235a). Other 

opinions of the district court are available at 2009 

WL 4250767 (Pet. App. 39a-53a), 1997 WL 361177 

(Pet. App. 236a-277a), and 1989 WL 44086 (Pet. App. 

336a-356a). The opinion of the Iran-United States 

Claims Tribunal (Pet. App. 357a-423a) is reported at 

10 Iran-U.S.C.T.R. 228 and is available at 1986 WL 

424309. 
 

JURISDICTION 

The judgment of the court of appeals was entered 

on February 28, 2012.  A petition for rehearing was 

denied on August 17, 2012.  Pet. App. 1a.  The 

jurisdiction of this Court is invoked under 28 U.S.C. 

§ 1254(1). 
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TREATY PROVISIONS INVOLVED 

The Treaty of Amity, Economic Relations, and 

Consular Rights between the United States and Iran, 

8 U.S.T. 899 (Aug. 15, 1955), provides, in pertinent 

part: 

Property of nationals and companies of either 

High Contracting Party … shall receive the 

most constant protection and security within 

the territories of the other High Contracting 

Party … Such property shall not be taken 

except for a public purpose, nor shall it be 

taken without the prompt payment of just 

compensation. 

Art. IV, cl. 2. 

Nationals and companies of either High 

Contracting Party shall have freedom of 

access to the courts of justice and 

administrative agencies within the territories 

of the other High Contracting Party, in all 

degrees of jurisdiction, both in defense and 

pursuit of their rights, to the end that 

prompt and impartial justice be done. 

Art. III, cl.  2. 

Any dispute between the High Contracting 

Parties as to the interpretation or application 

of the present Treaty, not satisfactorily 

adjusted by diplomacy, shall be submitted to 

the International Court of Justice, unless the 

High Contracting Parties agree to settlement 

by some other pacific means. 

Art. XXI, cl. 2.  
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OVERVIEW 

The Treaty of Amity, Economic Relations, and 

Consular Rights between the United States and Iran, 

8 U.S.T. 899 (Aug. 15, 1955), fosters international 

trade by providing that the property of a company 

doing business in the other country shall not be 

taken except for a public purpose and with the 

payment of just compensation. Id., Art. IV, cl. 2. To 

enforce that right, the Treaty gives American and 

Iranian companies access to the courts of the other 

country and provides that the International Court of 

Justice (“ICJ”) may resolve disputes over 

interpretation of the Treaty. Id., Art. III, cl. 2; Art. 

XXI, cl. 2. 

Respondent McKesson Corporation alleges that 

Petitioner Islamic Republic of Iran expropriated 

McKesson’s interest in a dairy McKesson operated in 

Iran from 1960 until the early 1980s. McKesson 

brought an action in the United States District Court 

for the District of Columbia rather than in the courts 

of Iran as provided by the Treaty. After many 

decisions by the District Court and the D.C. Circuit, 

it has been settled that McKesson does not have a 

cause of action under the law of the United States. 

And in 2008, the D.C. Circuit specifically held that 

the Treaty of Amity does not provide McKesson with 

a cause of action. Pet. App. 86a. However, in its most 

recent decision the D.C. Circuit held that the Treaty, 

construed as Iranian law, permits McKesson to bring 

suit against Iran in the courts of the United States. 

Id. at 27a. The court so held even though Iran 

construes the Treaty under Iranian law to permit 

McKesson to bring suit only in the courts of Iran.  
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Iran’s interpretation is an entirely reasonable 

application of the Treaty. By its terms, the Treaty 

authorizes suit in the courts of the “other” country, 

so that an American company doing business in Iran 

may bring suit in Iran or an Iranian company doing 

business in the United States may bring suit in an 

American court. A company that is not satisfied by a 

decision of a foreign court may ask its government to 

“espouse” its claim and bring it to the ICJ. But the 

Treaty says nothing about suits in a company’s 

“home” courts. The D.C. Circuit acknowledged that, 

“as of 1957, no case had been successfully brought by 

a U.S. investor against a foreign government in a 

U.S. court challenging an expropriation.”  Pet. App. 

24a-25a. The court also acknowledged that “forum 

selection is a major issue in any treaty negotiation.” 

Id. at 25a. And the court acknowledged what it called 

“dicta” in Banco Nacional de Cuba v. Sabbatino, 376 

U.S. 398, 422-23 (1964), which states that “‘the usual 

method for an individual to seek relief is to exhaust 

local remedies and then repair to the executive 

authorities of his own state to persuade them to 

champion his claim in diplomacy or before an 

international tribunal.’” Pet. App. 24a. In those 

circumstances, the most sensible interpretation of 

the Treaty is that it was meant to provide the usual 

method for resolving disputes—which in this case 

would be a suit by McKesson in Iran followed, if 

necessary, by a challenge in the ICJ if espoused by 

the United States. It is not reasonable to conclude 

that Iran (or the United States) intended to 

authorize suit by a company in the company’s home 

courts, which would have been unprecedented.  

Review is warranted with respect to the first 

question presented—whether the court of appeals 
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erroneously interpreted the Treaty—on account of 

the importance of the question. The D.C. Circuit 

agreed with Iran’s claim that “McKesson’s 

interpretation of the Treaty … would allow Iran to 

sue the United States for a taking in an Iranian 

court—or, for that matter, in the court of any country 

with personal jurisdiction over the United States.” 

Pet. App. 25a. In addition, the language of the Treaty 

at issue is not unusual, but is found in many treaties 

between the United States and other countries that 

were adopted around the same time. Thus, the 

decision below opens the doors of Iranian courts (and 

the courts of dozens of other countries) to suits by 

foreign companies against the United States. 

At the least, the court of appeals should have 

concluded that the Treaty, construed as Iranian law, 

provides a cause of action only in Iranian courts 

because substantial deference is due a foreign 

country’s interpretation of its own law. Other courts 

of appeals have concluded that deference is due a 

foreign sovereign’s interpretation of its law. For 

example, the Seventh Circuit held that a court owes 

“substantial deference” to a sovereign’s 

interpretation of its domestic law, and does so 

notwithstanding that “the interpretation may occur 

in (or in anticipation of) litigation.” In re Oil Spill, 

954 F.2d 1279, 1312 (7th Cir. 1992). Similarly, the 

Second Circuit has held that “a foreign sovereign’s 

views regarding its own laws merit—although they 

do not command—some degree of deference,” even if 

the foreign sovereign “is a party to the case.” Karaha 

Bodas Co. v. Perusahaan Pertambangan Minyak Dan 

Gas Bumi Negara, 313 F.3d 70, 92 (2d Cir. 2002). 

Although these authorities were called to the court of 
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appeals’ attention, it did not pay deference to Iran’s 

interpretation of its own law.  

Review by this Court is warranted because the 

D.C. Circuit thus disagreed with the Second and 

Seventh Circuits concerning whether deference is 

due a foreign sovereign’s interpretation of its laws. 

Moreover, the degree of deference owed a foreign 

sovereign’s interpretation of its domestic law is 

certain to be an issue of increasing importance and 

the courts of appeals have used a variety of 

formulations in describing the appropriate degree of 

deference.  

STATEMENT 

1. The Treaty of Amity between the United States 

and Iran was negotiated in the 1950s.  A purpose of 

such treaties—sometimes generically called 

Friendship, Commerce, and Navigation (“FCN”) 

treaties—is to promote trade between and 

investment in the parties to the treaty. Accordingly, 

as is common in FCN treaties, the Treaty of Amity 

provides protection to investors, stating: 

Property of nationals and companies of either 

High Contracting Party … shall receive the 

most constant protection and security within 

the territories of the other High Contracting 

Party…. Such property shall not be taken 

except for a public purpose, nor shall it be 

taken without the prompt payment of just 

compensation. 

Art. IV, cl. 2. 

Because, as this Court explained in The Bremen 

v. Zapata Off-Shore Co., 407 U.S. 1, 13-14 (1972), 

“agree[ment] in advance on a forum acceptable to 
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both parties is an indispensable element in 

international trade, commerce, and contracting,” 

FCN treaties commonly address forum selection. As 

this Court explained in Sabbatino, 376 U.S. at 422-

23, “the usual method” for an investor seeking relief 

“is to exhaust local remedies and then repair to the 

executive authorities of his own state to persuade 

them to champion his claim in diplomacy or before 

an international tribunal.” That is what the Treaty 

of Amity between the United States and Iran 

authorizes. It first provides: 

Nationals and companies of either High 

Contracting Party shall have freedom of 

access to the courts of justice and 

administrative agencies within the territories 

of the other High Contracting Party, in all 

degrees of jurisdiction, both in defense and 

pursuit of their rights, to the end that 

prompt and impartial justice be done. 

Article III, cl.  2. The Treaty goes on to provide: 

Any dispute between the High Contracting 

Parties as to the interpretation or application 

of the present Treaty, not satisfactorily 

adjusted by diplomacy, shall be submitted to 

the International Court of Justice, unless the 

High Contracting Parties agree to settlement 

by some other pacific means. 

Art. XXI, cl. 2. Because international law recognizes 

the right of a nation to “espouse” the international 

claims of its citizens, see Case Concerning the 

Barcelona Traction, Light and Power Co. (Belgium v. 

Spain), 1970 I.C.J. 3 ¶ 88 (Feb. 5), the United States 

would be able to ask the ICJ to resolve a claim by an 
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investor such as McKesson that claims to have had 

its property expropriated in violation of the Treaty. 

In short, the Treaty by its terms provides that a 

company such as McKesson may sue in the courts of 

the “host” country—in this case, Iran—and may 

challenge any ruling by Iranian courts in the ICJ if 

the United States espouses the claim. The Treaty 

says nothing about authorizing suit in McKesson’s 

“home” country, and such an action against a foreign 

sovereign would have been unprecedented when the 

Treaty was signed. 

 2. Founded in 1833, McKesson Corporation has 

continually provided health care products and 

services. According to its website, “McKesson is 

ranked 15th on the FORTUNE 500”—i.e., ahead of 

companies such as Verizon and IBM—“with more 

than $112.1 billion in annual revenue,” almost all of 

it relating to health care products and services.1 But 

starting in the 1960s, McKesson expanded into the 

international dairy business and other lines of 

business. Id. Then, in the 1980s, “McKesson decided 

to focus more on health care and divested its 

unrelated businesses.” Id. 

In 1960, McKesson entered into a joint venture 

with private citizens of Iran to operate Pak Dairy in 

Tehran. By the time of the Islamic Revolution in 

1979, McKesson’s interest had decreased from 50% 

to 31%. McKesson’s representatives nevertheless 

made up a majority of the Board of Directors. That 

                                                 
1 Our History, 

http://www.mckesson.com/en_us/McKesson.com/About%2BUs/ 

Our%2BCompany/Our%2BHistory.html (last visited Nov. 8, 

2012). 

http://www.mckesson.com/en_us/McKesson.com/About%2BUs
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changed after the Revolution. The district court 

found that organizations controlled by the Iranian 

government took a majority interest in Pak Dairy 

and a majority of the seats on its Board.  Pet. App. 

242a. Although the new government did not 

nationalize the dairy industry—as it did industries 

including “oil, gas, railways, fisheries, metal, 

shipping, aircraft and automobiles”—the new 

government followed a “socialist approach to 

regulating the economy” and “maintained strict price 

controls over dairy products.” Id. at 169a. McKesson 

withdrew its last two directors in October 1981. Id. 

at 129a. 

In Iran’s view, McKesson withdrew because it no 

longer wanted to do business in Iran. Iraq invaded 

Iran in September 1980 and occupied Iran’s most 

productive oil fields at the start of the war, severely 

damaging the Iranian economy. The war involved 

chemical attacks on Iran by Saddam Hussein and 

widespread bombing of Iranian cities, including 

Tehran. Hundreds of thousands of Iranian civilians 

were killed in the war and many more were seriously 

injured. The district court noted that on the first day 

of the war Iraq bombed an airport “adjacent to Pak 

Dairy.” Pet. App. 171a. However, the court 

minimized the importance of that bombing because 

“[t]he bombing campaign proved … to be a  failure 

overall.” Id. The court also acknowledged that “the 

war was largely or solely fought in Iranian territory” 

until 1982, but emphasized that, “around the start of 

1982, the tide turned and Iraqi ground forces were 

driven from much of the territory they had occupied, 

including the oil fields.” Id. at 170a-71a. However, 

McKesson withdrew from Iran in October 1981, 

before the tide had turned. 
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In light of the war with Iraq and the strict price 

controls on dairy products, a company seeking to get 

out of lines of business not involving health care 

would reasonably choose to withdraw from dairy 

operations in Iran. 

Moreover, the 1981 Algiers Accords, which 

provided for the release of the American hostages in 

Iran, also established a Claims Tribunal in The 

Hague with authority to arbitrate disputes arising 

out of the Iranian Revolution. Therefore, McKesson 

could both withdraw from Iran and seek 

compensation in a neutral forum. McKesson did so. 

In 1986, the Tribunal rejected McKesson’s claim that 

Iran had expropriated its property. Pet. App. 391a. 

The Tribunal noted that Iran had not issued a 

“formal expropriation decree,” id. at 407a, and 

concluded that McKesson “could not, as a minority 

shareholder, have expected successfully to oppose the 

trend on the part of the majority towards the 

adoption of policies in line with those of the new 

revolutionary Government,” id. at 385a-86a. The 

Tribunal further found that the two directors on 

Pak’s Board “were not mere ‘token’ appointments, 

but played an active part in the company’s affairs” 

until McKesson chose to withdraw them. Id. at 388a.  

The Tribunal also relied on the fact that, 

although Pak Dairy had refused to pay dividends to 

McKesson, it had placed the dividends in a separate 

bank account in McKesson’s name, had not placed 

any restriction on McKesson’s right to sell its shares, 

and, after McKesson withdrew its two remaining 

directors in October 1981, suggested that McKesson 

should designate two new directors. Id. at 391a-92a. 

However, the Tribunal concluded that Pak Dairy had 
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discriminated against McKesson by refusing to pay 

dividends to it in 1979 and 1980 and ordered Iran to 

pay the dividends. Id. at 394a. 

3. Unsatisfied by the Tribunal’s 1986 award, 

McKesson pursued this lawsuit, which has resulted 

in six decisions by the D.C. Circuit, each of which 

reversed a district court decision in substantial part. 

Given the many opinions, the description below 

focuses only on those findings of fact and law most 

relevant to the questions presented. 

a. After the Tribunal’s ruling, McKesson renewed 

its argument that its interest in Pak Dairy had been 

expropriated by Iran, emphasizing that it had not 

received dividends in 1981 and 1982 and that the 

Tribunal’s jurisdiction extended only to claims that 

were outstanding on January 19, 1981, the date of 

the Algiers Accord. Liability has never really been an 

issue in this case because Iran acknowledges that 

McKesson continues to own 31% of Pak Dairy and is 

entitled to receive the dividends from 1981 and 1982. 

However, Iran’s position is that it is not subject to 

suit in American courts and that McKesson must 

follow certain procedures, including “coming to the 

company” to obtain its dividends and claim its stake 

in the Dairy, and it is undisputed that McKesson has 

not followed those procedures. In addition, Iranian 

law does not permit the award of interest, which is 

prohibited by Islamic law, so that McKesson would 

be entitled only to the amount of the dividends, 

without interest, and its share of the company, if it 

“came to the company” and claimed them. 

In 1997, the district court held that Iran’s 

“interference with McKesson’s shareholder rights 

ripened into an expropriation … by April of 1982.” 
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Pet. App. 267a-68a. The court acknowledged that 

“McKesson continued to hold approximately 31% of 

the shares of Pak Dairy in April of 1982,” but 

concluded that McKesson’s property had been 

expropriated because the company “had not received 

its dividends for a fourth consecutive year,” “had no 

voice in the management” (because it had withdrawn 

from the Board), and “had received no shareholder 

communications” for about six months.  Id. at 268a & 

n.22. In 2000, the court granted summary judgment 

to McKesson and awarded McKesson more than $20 

million, most of which was interest. 

The district court had based its jurisdiction on the 

“commercial activity” exception to the Foreign 

Sovereign Immunities Act (“FSIA”), 28 U.S.C. § 

1605(a)(2), and found a cause of action under the 

Treaty of Amity.  

b. In 2001 the D.C. Circuit affirmed the district 

court’s findings that it had jurisdiction under the 

commercial activity exception to the FSIA. The court 

of appeals found a “direct effect” on commerce in the 

United States, as required by the exception, on the 

theory that Iran unlawfully “froze out” McKesson, 

causing “the cessation of ‘the flow of capital, 

management personnel, engineering data, 

machinery, equipment, materials, and packaging.’” 

Pet. App. 134a. It bears note that, even though 

McKesson alleges that its property was expropriated, 

the courts of the United States plainly do not have 

jurisdiction under the “expropriation exception” to 

the FSIA, as the court of appeals explained in its 

most recent decision. Id. at 20a. That exception 

requires a showing that the allegedly expropriated 

“property or any property exchanged for such 
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property is present in the United States in 

connection with a commercial activity carried on in 

the United States by the foreign state.” 28 U.S.C. § 

1605(a)(3).  

In 2001 the D.C. Circuit also affirmed the 

conclusion that the Treaty of Amity provides 

McKesson with a cause of action. The court 

concluded that although the relevant Treaty 

provisions made clear “that one party will receive 

protections within the territory of the other party, it 

doesn’t say that those protections can only be 

enforced in the territory of the other party.” Pet. 

App. 138a. However, the D.C. Circuit reversed the 

district court’s grant of summary judgment and 

remanded for further analysis of certain issues. 

In 2003 the court of appeals vacated the portion 

of its 2001 judgment holding that McKesson has a 

cause of action under the Treaty. The Overseas 

Private Investment Corporation, which had been a 

party to the case (it has since been dismissed), had 

been represented by private counsel and had agreed 

with McKesson that McKesson had a cause of action 

under the Treaty. But after the court’s 2001 opinion, 

the United States filed a brief stating that “it does 

not interpret the Treaty of Amity to create such a 

cause of action,” and the court of appeals vacated its 

prior holding in light of that brief. Pet. App. at 126a. 

In 2008, the court of appeals held that “[t]he 

Treaty of Amity does not provide a cause of action.” 

Pet. App. 86a. It noted that its conclusion “accords 

with the prevailing sentiment against recognition of 

implied causes of action.” Id. at 85a. “In the absence 

of a textual invitation to judicial participation,” the 

court continued, “we conclude the President and the 
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Senate intended to enforce the Treaty of Amity 

through bilateral interaction between its 

signatories,” adding that “[w]e give ‘great weight’ to 

the fact that the United States shares this view.” Id. 

The court remanded for the district court to consider 

whether Iranian law or customary international law 

provides a cause of action. Id. at 86a. 

c. On remand, the district court found a cause of 

action under customary international law by 

implying a cause of action under the FSIA. Pet. App. 

47a. The district court also held that McKesson has a 

cause of action in American courts based on the 

Treaty construed as Iranian law. Id. at 60a-64a. In 

doing so, the court relied on Iran’s position that it 

promised, in the Treaty, to protect the property of 

American companies doing business in Iran and to 

provide them access to Iranian courts. Accordingly, 

Iran’s expert explained, “breach of the provisions of 

the Treaty which embody the obligations of the 

Iranian Government in favor of U.S. nationals 

provides them with a cause of action before the 

Iranian courts.” C.A. Jt. App. at 814. But the district 

court refused to give effect to Iran’s interpretation of 

the Treaty as authorizing suit only in Iran. 

Although it was purporting to apply Iranian law, 

the district court reinstated the $20 million award 

from 2000, even though the majority of that award is 

simple interest not allowed by Iranian law. Pet. App. 

73a. The court went on to award compound interest 

for the period after 2000—using the average prime 

rate in the United States to determine the amount of 

the compound interest without explaining how that 

was even arguably consistent with any theory of 

Iranian law. Id. at 74a-75a. The judgment totaled 
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more than $43 million, id. at 38a, more than 80% of 

which is interest. 

d. The court of appeals reversed the district 

court’s holding that McKesson has a cause of action 

under the commercial activity exception to the FSIA. 

Applying this Court’s decision in Sosa v. Alvarez-

Machain, 542 U.S. 692 (2004), the court held that 

“the language and history of the FSIA … do not 

support the creation of a private right of action for 

expropriation based on customary international law.” 

Pet. App. 19a-20a. The United States had filed an 

amicus brief in the court of appeals agreeing with 

Iran that it would be improper to imply a cause of 

action under the FSIA. 

But, like the district court, the court of appeals 

found a cause of action under the Treaty of Amity 

construed as Iranian law. The court thus embraced 

Iranian law insofar as Iran interprets the Treaty to 

provide a cause of action for expropriation, while 

refusing to apply Iranian law insofar as Iran 

interprets the Treaty to require suit in Iran. 

Although the court in 2008 said that “[f]or a federal 

court trying to decide whether to interject itself into 

international affairs, the Treaty of Amity’s silence on 

this point makes all the difference,” Pet. App. 82a—

that is, that silence counseled against permitting 

suit in the courts of the United States—the court in 

2012 concluded that the Treaty’s silence on the 

permissibility of suit in those courts allowed it to 

hold that McKesson may sue Iran in the United 

States, id. at 23a. 

In response to Iran’s argument that the reference 

to the International Court of Justice in the Treaty 

supported its position that the signatories intended 
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to direct parties like McKesson to the courts of the 

host country, subject to escalation to the ICJ if the 

company’s government espoused its claim, the court 

of appeals stated that the provision authorizing ICJ 

review was irrelevant “because the ICJ only 

arbitrates disputes between sovereigns.” Pet. App. 

24a. But in the very next paragraph, the court 

acknowledged that a government may espouse a 

citizen’s claims by noting the statement in Sabbatino 

explaining that “‘the usual method for an individual 

to seek relief is to exhaust local remedies and then 

repair to the executive authorities of his own state to 

persuade them to champion his claim in diplomacy or 

before an international tribunal.’” Id.  

The court of appeals also acknowledged that, “as 

of 1957, no case had been successfully brought by a 

U.S. investor against a foreign government in a U.S. 

court challenging an expropriation” and that “forum 

selection is a major issue in any treaty negotiation.” 

Pet. App. 24a-25a. Rather than concluding that 

silence on that issue supported the conclusion that 

the parties did not intend to take the unprecedented 

step of authorizing suit in a company’s home country 

against a foreign sovereign, the court speculated that 

“for all we know, the Treaty could have been enacted 

to facilitate such suits as a means of encouraging 

foreign investment.” Id. at 25a.  

Given the lack of an explicit statement 

authorizing suit in the United States and the court’s 

prior interpretation of the Treaty not to authorize 

suit in the United States, paying deference to Iran’s 

interpretation of the Treaty under Iranian law 

should have led to the conclusion that suit is not 

authorized in the courts of the United States. But 
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although decisions of the Second and Seventh 

Circuits were cited to the court in support of the 

proposition that Iran’s interpretation of the Treaty 

construed as Iranian law was entitled to deference, 

the court failed to acknowledge those authorities or 

address the issue of deference. The court thus 

interpreted the Treaty under Iranian law without 

giving any deference to Iran’s interpretation. 

The D.C. Circuit did acknowledge Iran’s claim 

that “McKesson’s interpretation of the Treaty would 

lead to absurd results, because it would allow Iran to 

sue the United States for a taking in an Iranian 

court—or, for that matter, in the court of any country 

with personal jurisdiction over the United States.” 

Pet. App. 25a. The court did not disagree, but instead 

affirmatively acknowledged that “Iran’s description 

of the implications of McKesson’s interpretation is 

correct.” Id. Thus, the decision below opens the doors 

of Iranian courts (and courts of many other 

countries) to suits by foreign companies against the 

United States. The court did not find that result 

troubling because, under Iran’s interpretation, 

“Iranian citizens would be forced to sue in the United 

States—a consequence that seems just as ‘absurd,’ if 

not more so,” to the court. Id. at 26a.  

With respect to interest, the court of appeals 

recognized that “any recovery of interest is forbidden 

under Iranian law, much less compound interest.” 

Pet. App. 35a. And it repeated almost verbatim the 

explanation of Iran’s expert stating that, under 

Iranian law, the “payment of interest is forbidden.” 

Id., citing C.A. Jt. App. 825. Moreover, as the district 

court stated in 2000, throughout this litigation Iran 

has maintained that “no interest should be applied at 
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all because current Iranian law forbids it.” Pet. App. 

225a. But the court of appeals perplexingly 

concluded that “Iran does not argue that an award of 

simple interest is contrary to Iranian law.” Id. at 

35a. The court vacated the award of compound 

interest only. Although the elimination of compound 

interest should reduce the judgment substantially on 

remand, the vast bulk of the award as reduced will 

be interest even though the judgment is purportedly 

based on Iranian law and it is clear that Iranian law 

prohibits all interest awards. 

The court of appeals denied Iran’s petition for 

rehearing without comment. Pet. App. 1a. 

REASONS FOR GRANTING THE PETITION 

The decision of the court of appeals warrants 

review by this Court because the decision has broad 

implications concerning the scope of sovereign 

immunity for the United States and dozens of other 

countries. As the court below acknowledged, its 

holding that McKesson may sue Iran in the United 

States would permit an Iranian company to sue the 

United States in Iran. Indeed, because the relevant 

language of the Treaty at issue appears in many 

other treaties between the United States and other 

countries around the globe—from France to China 

and Germany to Paraguay—the decision below opens 

the United States to suit against the United States 

around the globe. Of course it also opens the courts of 

the United States to suits against many foreign 

treaty partners. Thus, while the result of the many 

decisions below appears in some respects to be a 

Rube Goldberg contraption—for example, 

jurisdiction for an expropriation claim is not 

available under the expropriation exception to the 
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FSIA but is available under the commercial activity 

exception, and McKesson lacks a cause of action 

under the FSIA but has one under the Treaty, 

construed as Iranian law—it is a contraption that is 

not limited to this case. To the contrary, it provides a 

roadmap for companies seeking to sue sovereigns, 

including the United States, in the companies’ home 

courts. 

Resolution of this issue will also provide the 

Court with an opportunity to resolve a question of 

growing importance on which the courts of appeals 

have disagreed—whether a foreign government’s 

interpretation of its own law is entitled to deference, 

and to determine the extent of deference that is due. 

In our view, the Treaty of Amity (like many other 

treaties) is best read to provide a cause of action only 

in the “host” country and not in the “home” country 

of the plaintiff. But as the court of appeals stated, 

the Treaty does not say that suit may be brought 

“only” in the host country. In that circumstance, it is 

appropriate to determine whether deference is owed 

to a country’s interpretation of its own law, and a 

conclusion that deference is owed surely means that 

Iran’s interpretation of the Treaty not to authorize 

suits in the plaintiffs’ home courts should be upheld.  

I. Whether The Treaty Authorizes Suit In 

The Plaintiffs’ Home Courts Is An 

Important Question That Warrants 

Review By This Court. 

Whether the Treaty of Amity permits U.S. 

citizens to sue Iran in U.S. courts is an important 

question of federal law not yet settled by this Court. 

Interpretation of the Treaty raises a compelling 

question because the interpretation adopted by the 
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court of appeals runs contrary to the text of the 

Treaty, historical practice, and the treaty’s drafting 

history. Indeed, when construing the same language 

not as Iranian law, the court below declined to 

conclude that it provides a cause of action in the 

courts of this country. Pet. App. 86a. Yet, as the 

court acknowledged, the interpretation of the Treaty 

it adopted will permit Iranian companies to sue the 

United States in Iran.  Id. at 25a. The decision below 

would permit suit in the courts of the United States 

against any of the many other countries that have 

signed similar treaties, and, of course, also permit 

suit against the United States in their courts. In fact, 

the court of appeals recognized that its 

interpretation would permit suit against the United 

States in the courts of a third country, if the plaintiff 

chose to sue there, id.—so that, for example, an 

Iranian company might sue the United States in 

France or Paraguay, if the courts of one of those 

countries appeared to provide a favorable forum.  

 The United States concluded at least twenty 

treaties of Friendship, Commerce and Navigation 

between 1940 and 1970.  Charles H. Sullivan, State 

Department Treaty of Friendship, Commerce and 

Navigation, Standard Draft (Analysis and 

Background) Part I at 51-54 (1970).2  Many of the 

                                                 
2 Bilateral treaty partners for these treaties include Belgium, 

Denmark, Ethiopia, Finland, France, Germany, Greece, 

Ireland, Israel, Italy, Japan, Korea, Luxembourg, Netherlands, 

Nicaragua, Oman, Pakistan, Thailand, Togo, and Vietnam. 

Sullivan, supra, at 51-54. The treaties with those countries 

remain in force, except for Nicaragua. U.S. Dep’t of State, Office 

of the Legal Adviser, Treaties in Force: A List of Treaties and 

Other International Agreements of the United States in Force on 

January 1, 2011 (2011). 



 

 

22 

treaties negotiated during this period, including the 

Treaty of Amity between the United States and Iran, 

were based upon a standard draft treaty developed 

by the United States Department of State and, for 

this reason, the twenty treaties previously 

mentioned contain many similar provisions. See 

Sullivan, supra, at ii, 59. At least eleven other FCN 

treaties, although not based on the standard draft, 

contain a provision providing for reciprocal access to 

the courts similar to Article III, clause 2 of the 

Treaty between the United States and Iran.3 

This Court has previously noted that questions of 

interpretation raised with respect to one FCN treaty 

are “clearly of widespread importance” because 

similar treaty provisions are “in effect with many 

other countries.” Sumitomo Shoji America, Inc. v. 

Avagliano, 457 U.S. 176, 182 n.7 (1982). So as the 

court of appeals acknowledged, its decision has broad 

ramifications, permitting U.S. companies to sue 

dozens of sovereigns around the world in the courts 

of the United States, while subjecting the United 

States to suit in the courts of dozens of countries 

around the world. 

That result is inconsistent with the text of the 

Treaty, its historical context, and the Treaty’s 

drafting history, all of which are relevant. See 

Eastern Airlines, Inc. v. Floyd, 499 U.S. 530, 534-35 

(1991) (stating that a court must look to treaty text, 

and, if ambiguous, treaty history and the parties’ 

                                                 
3 These include FCN treaties with Argentina, Austria, China, 

Estonia, Honduras, Latvia, Liberia, Norway, Paraguay, Serbia, 

and Spain.  See Pet. App. 424a-25a (listing the relevant 

treaties). 
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construction); El Al Israel Airlines, Ltd. v. Tsui Yuan 

Tseng, 525 U.S. 155, 167 (1999) (stating that a court 

must strive to give effect to the treaty parties’ 

intent). The text of the Treaty at issue does not 

provide that Iran may be sued in a U.S. court or that 

the United States may be sued in an Iranian court. 

To the contrary, it provides that U.S. nationals have 

access to Iranian courts and Iranian nationals have 

access to United States courts, while disputes 

between treaty partners are settled by the ICJ. Art. 

III, cl. 2; Art. XXI, cl. 2. Nowhere does the Treaty 

expressly permit suit by a U.S. citizen against Iran 

in U.S. court. A U.S. court should be reluctant to 

imply such permission where not expressly provided 

in the Treaty’s text. See The Amiable Isabella, 19 

U.S. 1, 71 (1821) (“[T]o alter, amend, or add to any 

treaty, by inserting any clause, whether small or 

great, important or trivial, would be on our part an 

usurpation of power, and not an exercise of judicial 

functions. It would be to make, and not to construe a 

treaty.”).  

This is particularly true because the parties 

agreed in the Treaty to a limited waiver of sovereign 

immunity permitting suit in the home country’s 

courts against state-owned companies. Art. XI, cl. 4. 

If the parties had intended to provide for suit against 

the sovereign itself in the other party’s courts, they 

would have made that agreement explicit, just as 

they did for state-owned companies. Early in this 

litigation, the court of appeals held that because 

McKesson “brought the action against the sovereign 

itself, … the provisions of Article XI, paragraph 4, 

are not apposite and, for the purposes of the instant 

case, Iran did not waive its immunity in that treaty.” 

Pet. App. 333a. 
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The conclusion that the Treaty was not intended 

to authorize suit against the sovereign in the other 

country’s courts is bolstered by the historical context 

in which the Treaty was negotiated and by the 

Treaty’s drafting history. The Treaty was negotiated 

in the mid-1950s when the ordinary practice for a 

company claiming that its property had been 

expropriated was first to exhaust its local remedies 

in the courts of the country alleged to have 

expropriated the property and, second, if that 

approach failed, to request that the United States 

government espouse its claim and seek resolution of 

the dispute by diplomatic means or by suit in the 

ICJ. Sabbatino, 376 U.S. at 422-23; Interhandel 

(Switz. v. U.S.), 1959 I.C.J. 6, 27 (Mar. 21) (“The rule 

that local remedies must be exhausted before 

international proceedings may be instituted is a well-

established rule of customary international law.”); 

Sullivan, supra, at 119 (recognizing the customary 

international law rule requiring exhaustion of local 

remedies in the context of expropriation); Ronny E. 

Jones, Department of State U.S. Treaties of 

Friendship, Commerce and Navigation. State 

Practices, Study by R. E. Jones, August, 1982, to 

Accompany Sullivan Study, Part 2 at 30 (1982) 

(determining with respect to an alleged expropriation 

by Israel in violation of the U.S.-Israel bilateral FCN 

treaty that “[t]he Department would not intervene … 

until the U.S. citizen has exhausted all his local 

remedies”).   

As the Supreme Court recognized in The Bremen, 

foreign parties “prefer, as do we, to have disputes 

resolved in their own courts, but if that choice is not 

available, then in a neutral forum with expertise in 

the subject matter.” 407 U.S. at 11-12. As the court 
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of appeals acknowledged, no case has been found 

that was decided before the Treaty of Amity was 

signed in which an investor successfully brought an 

expropriation claim against a foreign sovereign in a 

U.S. court. Pet. App. 24a-25a. Widespread 

recognition of the domestic-exhaustion rule and the 

absence of U.S. court cases against foreign 

expropriators in the 1950s show that it would have 

been extraordinary for Iran to have agreed in 1955 to 

permit companies to sue it for expropriation in U.S. 

court. The court of appeals nevertheless stated that 

“for all we know, the Treaty could have been enacted 

to facilitate such suits as a means of encouraging 

foreign investment.” Id. 25a. But surely the more 

reasonable conclusion is that the parties intended 

the usual rules to apply.  

 At the least, a ground-breaking agreement of the 

sort contemplated by the court below would have 

merited explicit mention. Yet none is found in the 

text of the Treaty. And its drafting history also 

supports the conclusion that the Treaty was not 

intended to permit suit in the plaintiff’s home 

country. In 1954, the State Department opined that 

the provision calling for “adjudication of disputes by 

the International Court of Justice, if accepted by 

Iran, should afford valuable assurances to the 

American oil companies and other American 

investors.” Department of State to American Embassy 

in Tehran, Telegr. No. A-18 (July 23, 1954), at 2 ¶ 6. 

Similarly, the State Department’s annotations to the 

relevant provision of the standard draft treaty 

providing for ICJ review state that “[t]he basic 

reasons given for strong insistence on the provision 

for ultimate resort to the International Court of 

Justice were: (1) the need for a binding assurance 
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that there will be available to United States citizens 

and their property in a foreign country a forum 

where disputes affecting them may be settled in 

accordance with the principles of international law 

and free from political pressures.” Sullivan, supra, at 

330. If, when the Treaty was signed, the State 

Department believed that the Treaty permitted U.S. 

investors to sue Iran in U.S. courts, it undoubtedly 

would have mentioned this option as affording 

heightened assurances to American investors. 

Iran’s position also finds support in the position of 

the United States. After the court of appeals held in 

2001 that the Treaty provided McKesson with a 

cause of action to sue Iran in the United States, the 

Justice Department informed the court that it 

interpreted the Treaty differently. The court of 

appeals subsequently vacated its holding and held 

that, “[i]n the absence of a textual invitation to 

judicial participation, we conclude the President and 

the Senate intended to enforce the Treaty of Amity 

through bilateral interaction between its 

signatories.” Pet. App. 85a. Iran, of course, also sees 

no “textual invitation to judicial participation” by the 

courts of the United States when the plaintiff is a 

U.S. company, but reasonably interprets the Treaty, 

which expressly provides access to the courts of the 

host country, to permit suit by U.S. companies only 

in Iranian courts. However, the United States took 

“no position on questions of Iranian law” in this case 

in its most recent brief in the court of appeals. U.S. 

C.A. Br. 2 n.1. In our view, the United States should 
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be reluctant to support a decision that opens the 

United States to suit in courts around the world.4 

Because the interpretation of the Treaty of Amity 

between the United States and Iran affects the 

interpretation of many similar treaty provisions in 

effect with countries around the globe, and because 

the interpretation adopted by the court of appeals 

runs contrary to the text of the Treaty, historical 

practice at the time the Treaty was negotiated, and 

the Treaty’s drafting history, the first question 

presented by this petition is of widespread 

importance and should be resolved by this Court.  

II. The Decision Below Conflicts With 

Decisions Of This Court And Those Of 

Other Circuits Because Deference Is Due 

A Sovereign’s Interpretation Of Its 

Domestic Law. 

Even if the conclusion that the Treaty provides a 

cause of action only in the courts of the host country 

                                                 
4 The United States did argue below that if McKesson had a 

cause of action in the United States under, for example, the 

FSIA, the Treaty should not be read to preclude that cause of 

action. U.S. C.A. Br. 22-25. However, while taking no position 

on questions of Iranian law in the court below, in response to 

questions at oral argument counsel for the United States 

appeared to acknowledge that Iran could construe the Treaty 

under Iranian law differently than the United States construes 

it under U.S. law. Pet. App. 432a-33a (counsel for the United 

States first explained that “the problem becomes if McKesson 

relies on a cause of action created under Iranian law … even if 

that cause of action under Iranian law itself derives from the 

same treaty it’s not the same as the treaty that has effect in the 

United States,” and then added that “the choice of law problem 

becomes if there really is a difference between the way Iran 

views the treaty under its cause of action adopted in its law, 

which is fine”). 
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is not the only possible reading of the Treaty, it is at 

least a reasonable interpretation. As stated above, 

the Treaty says nothing about a cause of action in 

the courts of the plaintiff’s home country, such a 

cause of action would have been ground-breaking, 

and the Treaty’s drafting history supports the 

conclusion that the parties did not intend to 

authorize suit in a company’s home country. 

Moreover, the 2008 decision of the D.C. Circuit—

holding without regard to Iranian law that the 

Treaty does not provide a cause of action in the 

courts of the United States—shows that such a 

conclusion is at least reasonable. And the court 

reached that conclusion in large part because the 

United States argued that the court should not imply 

a cause of action from the Treaty. 

Indeed, a straightforward reading of the Treaty 

supports Iran’s conclusion that McKesson may bring 

suit under the Treaty only in the courts of Iran. The 

Treaty expressly provides that the host country may 

expropriate property only in certain circumstances, 

must provide just compensation if it does so, and 

must provide investors such as McKesson access to 

the courts of the host country to enforce that right. 

That leads naturally to the conclusion that 

McKesson may sue under the Treaty in Iran. In any 

event, it is somewhat perverse to conclude that, 

because Iranian law is somewhat more generous to 

McKesson in that it provides a cause of action under 

the Treaty (albeit one that may be brought only in 

Iranian courts), McKesson may bring a cause of 

action under the Treaty in the courts of the United 

States. 



 

 

29 

Because the Treaty is at least unclear as to 

whether it authorizes suit in the courts of the 

plaintiff’s home country, if a foreign sovereign’s 

interpretation of its domestic law is entitled to 

deference, then Iran’s interpretation of the Treaty, 

interpreted as Iranian law, must be upheld. Until 

this case, appellate courts in this country have 

agreed that deference is due a foreign sovereign’s 

interpretation of its law. In fact, in 1942 this Court 

held that the interpretation of Russian law provided 

by the Russian Commissariat for Justice was 

“conclusive.” United States v. Pink, 315 U.S. 203, 220 

(1942). The question was the intended effect of a 

Russian decree nationalizing insurance companies.  

The Russian government responded to a diplomatic 

inquiry by stating that all funds and property of the 

insurance companies “constitute the property of the 

State,” and the Court concluded that “this official 

declaration is conclusive so far as the intended 

extraterritorial effect of the Russian decree is 

concerned.” Id. (internal quotations omitted). 

McKesson would not have prevailed if the court 

below had deemed Iran’s interpretation of Iranian 

law “conclusive.” 

The courts of appeals nevertheless have not found 

foreign sovereigns’ interpretation of their domestic 

law “conclusive.” But they have paid varying degrees 

of deference to a foreign sovereign’s interpretation of 

its domestic law. The Seventh Circuit has concluded 

that “substantial deference” is due. In re Oil Spill, 

954 F.2d at 1312. The court noted that courts in this 

country “routinely accept plausible constructions of 

laws by the agencies charged with administering 

them” under Chevron U.S.A. Inc. v. NRDC, 467 U.S. 

837 (1984), in support of its conclusion, and reasoned 
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that to accord less deference to the interpretation of 

a foreign sovereign would be “unacceptable.” 954 

F.2d at 1312. The Seventh Circuit added, “[t]hat the 

interpretation may occur in (or in anticipation of) 

litigation does not authorize the court to disregard 

the agency’s conclusions.” Id. McKesson would not 

have prevailed if the court below had paid 

“substantial deference” to Iran’s interpretation of 

Iranian law. 

The Second Circuit has adopted a deferential 

standard, but apparently a less deferential standard 

than the Seventh Circuit. It stated that “a foreign 

sovereign’s views regarding its own laws merit—

although they do not command—some degree of 

deference.” Karaha  Bodas Co., 313 F.3d at 92. Like 

the Seventh Circuit, it concluded “[t]hat Indonesia is 

a party to the case does not blunt this comity 

concern.” Id. It stated its standard as being “[w]here 

a choice between two interpretations of ambiguous 

foreign law rests finely balanced, the support of a 

foreign sovereign for one interpretation furnishes 

legitimate assistance in the resolution of interpretive 

dilemmas.” Id. That standard sounds less deferential 

than Chevron deference. In our view, McKesson 

would not have prevailed in the court below under a 

rule that the interpretations of foreign law by a 

foreign sovereign are entitled any degree of 

deference, but there will be cases where the choice of 

the appropriate standard will make a difference. 

The Fifth Circuit also has noted that “courts may 

defer to foreign government interpretations” of their 

law. Access Telecomm., Inc. v. MCI Telecomm. Corp., 

197 F.3d 694, 714 (5th Cir. 1999). But in that case 

the court did not defer because the government of 
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Mexico was “not before the court” and it was unclear 

whether the purportedly controlling interpretation of 

Mexican law actually applied in the time period 

relevant to the lawsuit. Id. In this case, of course, 

Iran is before the court and has provided an 

interpretation of Iranian law that applies to this 

lawsuit, so some degree of deference presumably 

would be due in the Fifth Circuit. 

As international trade becomes even more 

common, it is inevitable that this Court will need to 

decide many questions relating to the deference that 

is due a foreign sovereign’s interpretation of its 

domestic law. This case presents an opportunity to 

develop the law in an area of increasing importance 

and ensure that the courts of appeals apply federal 

law uniformly. Just as this Court accepts states’ 

interpretations of their state law, see, e.g., Mullaney 

v. Wilbur, 421 U.S. 684, 691 (1975), it is most 

appropriate to give a very high degree of deference to 

a foreign sovereign’s interpretation of its domestic 

law. 

That is particularly so in a case like this one that 

involves a foreign sovereign. Courts in the United 

States should be just as reluctant to permit suit 

against a foreign sovereign that claims not to have 

agreed to be subject to suit in the United States as 

the United States would hope foreign courts would 

be reluctant to allow suit against the United States 

when it claims that it has not agreed to be subject to 

suit in a foreign court.   
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CONCLUSION 

The petition for a writ of certiorari should be 

granted. 

  Respectfully submitted, 

 

  

CHRISTOPHER J. WRIGHT 

  COUNSEL OF RECORD 

TIMOTHY J. SIMEONE 

DANIELLE J. PIÑERES 

WILTSHIRE & GRANNIS LLP 

1 1200 18th Street, N.W.         Sunnyvale, CA 94089 Wiltshire & Grannis LLP 

Washington, D.C. 20036 

(202) 730-1300  

 

 

NOVEMBER 15, 2012 

 


