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i

QUESTIONS PRESENTED

I.

SHOULD THIS COURT GRANT CERTIORARI TO RESOLVE THE CIRCUIT SPLIT REGARDING WHAT A 

SENTENCING COURT CAN CONSIDER WHEN APPLYING THE MODIFIED CATEGORICAL 

APPROACH?  SPECIFICALLY, SOME COURTS OF APPEALS HAVE HELD THAT SENTENCING 

COURTS CAN CONSIDER CHARGING DOCUMENTS AND PLEA COLLOQUIES ONLY TO 

DETERMINE WHICH CRIME THE DEFENDANT COMMITTED WHEN HIS PRIOR OFFENSE 

OCCURRED.  OTHERS HAVE HELD THAT SENTENCING COURTS CAN ALSO CONSIDER THOSE 

DOCUMENTS TO DETERMINE HOW THE DEFENDANT COMMITTED THE PRIOR OFFENSE.  

II.

AFTER THE SUPREME COURT’S DECISION IN BEGAY v. UNITED STATES, THE QUESTION OF 

WHETHER A CRIME IS A CRIME OF VIOLENCE DEPENDS UPON WHETHER THE ELEMENTS REQUIRE 

CONDUCT WHICH IS “VIOLENT, PURPOSEFUL, AND AGGRESSIVE.” SHOULD THE ANALYSIS OF 

BEGAY APPLY, EVEN IF AN OFFENSE IS ENUMERATED IN APPLICATION NOTE 1 TO U.S.S.G. § 4B1.2, 

THE DEFINITION SECTION OF THE CAREER OFFENDER GUIDELINES?
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OPINIONS AND ORDERS ENTERED IN THIS CASE BY THE COURTS BELOW

The United States District Court for the Western District of Pennsylvania issued a Memorandum Order and 

Tentative Findings and Rulings rejecting Mr. Marrero’s objections to his classification as a career offender. A copy of 

that memorandum order is attached to this petition as Appendix 1a.

The United States Court of Appeals for the Third Circuit issued a precedential opinion, affirming Mr. Marrero’s 

sentence.  The opinion was published as United States v. Marrero, 677 F.3d 155 (3d Cir. 2012). A copy of the Third 

Circuit’s opinion is attached to this petition as Appendix 2a.

Mr. Marrero requested rehearing on the Third Circuit’s opinion. A copy of the Third Circuit’s order denying 

the request for rehearing is attached to this petition as Appendix 3a.
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STATEMENT OF JURISDICTION

A writ of certiorari is sought from a Precedential Opinion of the United States Court of Appeals for the Third 

Circuit, affirming the sentence imposed.

Jurisdiction is conferred upon this Court by 28 U.S.C. § 1254(1) which grants the United States Supreme Court 

jurisdiction to review by writ of certiorari all final judgments of the courts of appeals. Jurisdiction is also conferred 

upon this Court by 28 U.S.C. § 1651(a) which grants the United States Supreme Court jurisdiction to issue all writs 

necessary or appropriate in aid of its respective jurisdiction, and agreeable to the usages and principles of law.

The time for filing a petition for writ of certiorari began to run on June 19, 2012 when the Third Circuit denied a 

petition for rehearing. The time for filing a petition for writ of certiorari expires on September 17, 2012.
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STATUTORY PROVISIONS INVOLVED

U.S.S.G. § 4B1.2(a).  

(a) The term “crime of violence” means any offense under federal or state law, punishable by 

imprisonment for a term exceeding one year, that –

(1) has as an element the use, attempted use, or threatened use of physical force 

against the person of another, or

(2) is burglary of a dwelling, arson, or extortion, involves use of explosives, or otherwise 

involves conduct that presents a serious potential risk of physical injury to another.

Application Note 1, U.S.S.G. § 4B1.2:

“Crime of violence” and “controlled substance offense” include the offenses of aiding and abetting, 

conspiring, and attempting to commit such offenses.

“Crime of violence” includes murder, manslaughter, kidnapping, aggravated assault, forcible sex 

offenses, robbery, arson, extortion, extortionate extension of credit, and burglary of a dwelling.  

Other offenses are included as “crimes of violence” if (A) that offense has as an element the use, 

attempted use, or threatened use of physical force against the person of another, or (B) the conduct 

set forth (i.e., expressly charged) in the count of which the defendant was convicted involved use of 

explosives (including any explosive material or destructive device) or, by its nature, presented a 

serious potential risk of physical injury to another.

18 U.S.C. § 924(e)(2)(B):

(B) the term “violent felony” means any crime punishable by imprisonment for a term exceeding one 

year, or any act of juvenile delinquency involving the use or carrying of a firearm, knife, or destructive 

device that would be punishable by imprisonment for such term if committed by an adult, that –

(i) has as an element the use, attempted use, or threatened use of physical force 
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against the person of another; or

(ii) is burglary, arson, or extortion, involves use of explosives, or otherwise 

involves conduct that presents a serious potential risk of physical injury to 

another; 

18 Pa.C.S.A. § 2502:

§ 2502.  Murder

(a) Murder of the first degree. – A criminal 
homicide constitutes murder of the first degree when 
it is committed by an intentional killing.

(b) Murder of the second degree.  - A criminal 
homicide constitutes murder of the second degree when 
it is committed while defendant was engaged as a 
principal or an accomplice in the perpetration of a 
felony.

(c) Murder of the third degree. – All other kinds 
of murder shall be murder of the third degree. 

18 Pa.C.S.A. § 2701(a)(1):

§ 2701.  Simple Assault

(a) Offense defined.–A person is guilty of assault if 
he:

(1) attempts to cause or intentionally, knowingly 
or recklessly causes bodily injury to another.

STATEMENT OF THE CASE

The Facts.

This case resulted from two separate bank robberies in February of 2009. The first robbery (Count One) 
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occurred on February 9, 2009, when a robber entered the First Commonwealth Bank in Etna, Pennsylvania, a bank 

insured by the Federal Deposit Insurance Corporation.  The robber approached the teller at the second window, threw a 

white plastic bag at her, and demanded money. The teller put $1,011 from her drawer into the plastic bag. The 

robber reached over the teller counter, grabbed the plastic bag, and ran out of the bank’s front doors. Witnesses saw 

him fleeing. (App. 45.)1  

During the robbery a bank employee activated the alarm. Two FBI agents responded and interviewed five 

bank employees and one bank customer, all of whom described the robber. (App. 45.) Video surveillance 

photographs from the robbery provided photographs of the robber. (App. 45-46, 47-48.)    

 
1  “App.” refers to the appendix filed in the United States Court of Appeals for the Third Circuit.

Two weeks later on February 25, 2009, the second robbery (Count Two) occurred at the First Commonwealth 

Bank in Dormont, Pennsylvania, a bank insured by the Federal Deposit Insurance Corporation.  The robber approached 

the first teller window and demanded the teller fill a white bag with money. Then the robber approached the second 

teller window, banged his hand on the counter, and demanded money. The robber grabbed money from the second 

teller’s hand and took the bag from the first teller. The robber fled the bank with $3,040 in cash. (App. 46.)

The first teller included bait money with the money she gave the robber. The removal of the bait money from 

the teller drawer activated a sensor indicating that a robbery had occurred. Because of the alarm, FBI agents responded 

to the scene and interviewed four bank employees who gave descriptions of the robber. (App. 46.) There were also 

video surveillance photographs of the robbery. (App. 46-47.)  

A special agent returned to both banks with photo arrays. At the first bank, one of the employees positively 
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identified the appellant, Ricardo Marrero, from the photo array. At the second bank, one employee gave a 100% 

positive identification of Ricardo Marrero from a photo array, and a second employee gave an 80% positive identification 

from a photo array. (App. 47.)

On May 10, 2009, Pittsburgh police received an anonymous tip that the bank robber they were looking for was 

at the Greyhound bus station in downtown Pittsburgh. The person who gave the tip knew that Mr. Marrero was 

attempting to leave on a Greyhound bus, and had received a ride to the bus station. The caller had seen pictures of the 

bank robber on a local television station’s website, and positively identified Mr. Marrero from those pictures. As a 

result of the tip, Pittsburgh police arrived at the bus station and detained Mr. Marrero. (App. 47.)

The Charges.

A grand jury in the Western District of Pennsylvania indicted the appellant, Ricardo Marrero, with two counts of 

bank robbery in violation of 18 U.S.C. § 2113(a). (App. 28-29.)  

The Guilty Plea.

The district court held a change of plea hearing. (App. 30-50.)  It found that there was an adequate factual 

basis for the plea, and that Mr. Marrero was entering the plea knowingly and voluntarily. The district court accepted 

the plea and found Mr. Marrero guilty of both counts. (App. 49.)

The Presentence Report.

The probation office issued a Presentence Report (“PSR”). The PSR calculated a combined adjusted offense 
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level of 21 for both counts of conviction. (PSR, ¶s 34-36.)  However, these calculations were preempted by the PSR’s 

classification of Mr. Marrero as a career offender. This raised his offense level to 32. (PSR, ¶ 37.) After the 

subtraction of three points for acceptance of responsibility (PSR, ¶s 38-39) his final offense level as a career offender was 

29.  (PSR, ¶ 40).  

The PSR computed Mr. Marrero’s criminal history score as 6. Because he committed the instant offense while 

on parole, the PSR added two points pursuant to U.S.S.G. § 4A1.1(d) for a criminal history score of 8. (PSR, ¶ 47.)  

Again, these calculations were preempted by Mr. Marrero’s career offender status. As a career offender, Mr. Marrero 

was placed in criminal history category VI pursuant to U.S.S.G. § 4B1.1(b). (PSR, ¶ 48.) The combination of offense 

level 29 and criminal history category VI yielded a guideline sentencing range of 151 to 188 months. (PSR, ¶ 71.)  

Positions of the Parties.

1.  Government’s Position.

The government responded to the PSR in its Government’s Position with Respect to Sentencing Factors, and 

indicated that it had no objections to the PSR. (App. 51.) 

2.  Defendant’s Position.

Mr. Marrero filed a Defendant’s Position with Respect to Sentencing Factors. (App. 52-60.)  He objected to 

his classification as a career offender. Specifically, Mr. Marrero argued that his 2003 conviction for third-degree 

murder, and his 
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2005 conviction for simple assault, did not qualify as crimes of violence under U.S.S.G. § 4B1.1. And without two 

predicate felony convictions for either crimes of violence or controlled substance offenses, he did not qualify as a career 

offender.  (App. 52-53.) 

For a prior conviction to qualify as a crime of violence, it must fall into one of two categories.  First, it must 

have “as an element the use, attempted use, or threatened use of physical force against the person of another.” Or, 

second, it must be “burglary of a dwelling, arson, or extortion, involve[] use of explosives, or otherwise involve[] conduct 

that presents a serious potential risk of physical injury to another.” (App. 53, quoting U.S.S.G. § 4B1.2(a)(1) and (a)(2).)

In determining whether a prior conviction fits into one of these two categories, the Third Circuit has held that 

the defendant’s actual conduct is irrelevant. Instead, the statute of conviction and its required elements must be 

examined.  The violent felony definition from the Armed Career Criminal Act is used to determine whether the prior 

offense constitutes a crime of violence.  (App. 53-54.)

A conviction for mere recklessness is not a crime of violence. (App. 54.) And, when the record reveals that 

a defendant could have committed a prior offense in multiple ways, the sentencing court must assume that the prior 

conviction rested upon the least of the possible acts. (App. 55.)

Here, Mr. Marrero pled guilty to murder in the third-degree.  Under Pennsylvania law, third-degree murder 

occurs with malice, but without intent, and not in conjunction with the perpetration of a felony. (App. 55.)  

Pennsylvania law emphasizes that third-degree murder is an unintentional act. Thus, because third-degree murder in 

Pennsylvania is not an intentional act, it cannot be a crime of violence, and thus, it also cannot be a predicate act for 

purposes of career offender designation. (App. 56, 58.)  

Furthermore, the reference in the Commentary to U.S.S.G. § 4B1.2 to “murder” as a crime of violence does not 
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alter this analysis. The text of the commentary is always subordinate to the text of the guidelines themselves. (App. 

56.)

Mr. Marrero’s prior conviction for simple assault also did not constitute a predicate crime of violence for career 

offender purposes. Under Pennsylvania law, Mr. Marrero could have committed the simple assault in multiple ways.  

As a result, it must be assumed that he committed the least of the possible acts. The least of the possible acts would be 

a reckless act, and a reckless act does not constitute a crime of violence. Thus, the simple assault should not be used to 

qualify Mr. Marrero as a career offender. (App. 57, 58.)  

In sum, Mr. Marrero’s prior convictions for third-degree murder and simple assault did not constitute crimes of 

violence.  As a result, he should not have been sentenced under the career offender guideline. His advisory guideline 

range should have been 57 to 71 months, based upon an offense level of 21 and a criminal history category of IV. (App. 

59-60.)

3.  Government’s Response.

The government responded to Mr. Marrero’s position in its Government’s Response to Defendant’s Position 

with Respect to Sentencing Factors. (App. 61-73.)  The government disagreed with Mr. Marrero’s argument that his 

predicate offenses were not crimes of violence, and that he should not be sentenced as a career offender. (App. 61.)  

The government argued that the reference in the commentary of U.S.S.G. § 4B1.2 to “murder” as a crime of violence 

should prevail. (App. 61.) The government also challenged Mr. Marrero’s argument that malice necessarily excludes 

intent.  The government argued that this position was incorrect as it improperly equated third-degree murder with 

involuntary manslaughter. (App. 63-64.)  

The government further argued that Mr. Marrero’s plea colloquy for his prior conviction for simple assault could 
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be used to determine the crime to which he pled. That colloquy revealed that in the course of the simple assault, Mr. 

Marrero threatened serious bodily injury to the victim. Thus, the government argued that Mr. Marrero had pled guilty 

to a crime involving intentional and knowing behavior. (App. 65-66.)

4.  Defendant’s Reply.

Mr. Marrero filed a Defendant’s Reply to Government’s Response to Defendant’s Position with Respect to 

Sentencing Factors. (App. 74-79.)  Mr. Marrero argued that the government’s position conceded that third-degree 

murder requires malice.  Because malice does not require intent, third-degree murder is not a crime of violence.  

(App. 75-76.)  Moreover, the guilty plea transcript for the simple assault conviction does not establish that Mr. 

Marrero’s simple assault is a crime of violence.  The transcript does not reveal the particular section of the Pennsylvania 

simple assault statute to which Mr. Marrero pled guilty. We must therefore assume that the simple assault conviction 

rested upon the least of the acts in the statute, and not a crime of violence. (App. 77-79.)

 

Addendum to the PSR.

The probation office filed an Addendum to the Presentence Report. The Addendum noted Mr. Marrero’s 

objection to his classification as a career offender. The Addendum continued to maintain that the two prior convictions 

constituted crimes of violence, and thus, predicate offenses for career offender purposes. The Addendum reasoned that 

manslaughter has been deemed to be a crime of violence. Thus, a fortiori, murder is a crime of violence. The 

Addendum also noted that other courts had found simple assault to be a crime of violence.  

Response to Addendum.
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Mr. Marrero filed a Defendant’s Response to Addendum to the Presentence Report. (App. 80-82.)  Mr. 

Marrero noted that the Addendum cited Third Circuit case law for the proposition that simple assault constitutes a crime 

of violence. But the Addendum neglected to note that the Third Circuit remanded that case for resentencing. And at 

resentencing, the district court found that the simple assault did not qualify as a crime of violence. (App. 80-81.)  

Moreover, the guilty plea transcript for Mr. Marrero’s simple assault conviction contains no judicial finding of mens rea.  

(App. 81.) “Because the record is silent as to mens rea, this Court must assume that his simple assault conviction rested 

upon a mens rea of recklessness.” (App. 81-82.)  Thus, Mr. Marrero continued to maintain that his simple assault 

conviction was not a crime of violence. (App. 82.)

Memorandum in Mitigation of Sentence.

Mr. Marrero also filed a Memorandum in Mitigation of Sentence. (App. 83-105.)  He requested a sentence 

within the non-career guideline range of 57 to 71 months. Mr. Marrero had already objected to his career offender 

status on the grounds that the priors used to qualify him as a career offender did not constitute crimes of violence.  

However, Mr. Marrero made the alternative argument that his objections to the predicate offenses might warrant a 

downward variance or downward departure. (App. 83-84.) 

Alternatively, Mr. Marrero argued for a downward variance based upon the nature and circumstances of the 

offense, as well as his personal history and characteristics. (App. 97-98.)  And, he argued for either a downward 

departure or a downward variance based upon his physical and mental condition. (App. 98-99, 102-104.)  Moreover, 

Mr. Marrero committed the bank robberies in this case without a weapon or any threats of bodily harm. And his 

significant drug dependence contributed to his unfortunate decisions to commit these robberies. (App. 104.) 
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Memorandum Order and Tentative Findings.

In anticipation of sentencing, the district court issued a Memorandum Order and Tentative Findings and 

Rulings.  (App. 1-9.)  A copy of the memorandum order is attached to this petition as Appendix 1a. The district 

court rejected Mr. Marrero’s objection to his classification as a career offender. (App. 4-7.)  The district court 

therefore agreed with the PSR that Mr. Marrero’s offense level was 29 and his criminal history category was VI, yielding a 

sentencing range of 151 to 188 months. (App. 8.) The district court reserved ruling upon Mr. Marrero’s requests for 

a downward departure and/or variance until sentencing. (App. 9.)

Sentencing Hearing.

At the sentencing hearing (App. 171-195) Mr. Marrero renewed his request for a downward departure or 

downward variance, based upon the arguments set forth in his sentencing memorandum. (App. 172-179.)  Mr. 

Marrero also asked that if the district court not sentence him to the lower guideline range, that it consider ordering his 

federal time to run concurrently with a state sentence he was serving. (App. 179.) 

The district court adopted as final its memorandum order and tentative findings. This meant that Mr. Marrero 

remained classified as a career offender, with a guideline range of 151 to 188 months. (App. 185.)

Conducting its required analysis under 18 U.S.C. § 3553(a), the district court reasoned that the goals of § 

3553(a) could be satisfied by a sentence which was “below the armed career guidelines range, but above the guidelines 

range for the two bank robberies.” The district court therefore imposed a sentence of 96 months imprisonment at both 

Counts One and Two, with the two terms to be served concurrently. (App. 185-186.)  The district court also ordered 
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Mr. Marrero to pay $1,011 in restitution to First Commonwealth Bank in Etna, and $3,040 to the First Commonwealth 

Bank in Dormont. (App. 186-187.)  Finally, the district court imposed a three-year term of probation. (App. 187.)  

The district court denied Mr. Marrero’s request that his sentence be made to run concurrently with his state sentence.  

(App. 189-194.)

Appeal.

Mr. Marrero filed a timely notice of appeal to the United States Court of Appeals for the Third Circuit. (App. 

16.)  The parties filed briefs, and the Third Circuit heard oral argument. The Third Circuit issued a precedential 

opinion affirming Mr. Marrero’s sentence, and rejecting his challenge to his career offender status. That opinion, 

published as United States v. Marrero, 677 F.3d 155 (3d Cir. 2012), is attached to this petition as Appendix 2a.

Mr. Marrero challenged the Third Circuit’s opinion in a petition for rehearing with suggestion for rehearing en 

banc.  A copy of the order denying the petition for rehearing is attached to this petition as Appendix 3a.
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REASONS FOR GRANTING THE WRIT

I.

THIS COURT SHOULD GRANT CERTIORARI TO RESOLVE THE CIRCUIT SPLIT REGARDING WHAT A 

SENTENCING COURT CAN CONSIDER WHEN APPLYING THE MODIFIED CATEGORICAL 

APPROACH.  SPECIFICALLY, SOME COURTS OF APPEALS HAVE HELD THAT SENTENCING 

COURTS CAN CONSIDER CHARGING DOCUMENTS AND PLEA COLLOQUIES ONLY TO 

DETERMINE WHICH CRIME THE DEFENDANT COMMITTED WHEN HIS PRIOR OFFENSE 

OCCURRED.  OTHERS HAVE HELD THAT SENTENCING COURTS CAN ALSO CONSIDER THOSE 

DOCUMENTS TO DETERMINE HOW THE DEFENDANT COMMITTED THE PRIOR OFFENSE.  

INTRODUCTION.

This case raises an important legal issue regarding application of the modified categorical approach. Under 

certain federal sentencing provisions, sentence enhancements result from prior convictions for crimes of violence. In 

determining whether a prior conviction is a crime of violence, the categorical approach applies. This means that only 

the statutory elements of the offense, and not individual conduct, can be considered to determine whether the prior 

conviction was a crime of violence. But where statutes cover conduct which is both violent and nonviolent, the 

modified categorical approach applies. This means that the plea colloquy or charging document are consulted to 

determine under which part of the statute the defendant was convicted. 

The question which arises, is what can courts consider in looking at the plea colloquy or charging document.  

Can courts consider those documents only to determine which crime within a statute a defendant committed? Or can 

they also consider the documents to determine how the defendant committed the prior offense?  

In this case the Third Circuit found that sentencing courts can look at the charging documents and plea colloquy 

in order to determine how the defendant committed the underlying crime. It allowed sentencing courts to consider the 
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underlying facts of the prior convictions. This finding conflicts with other cases from the Third Circuit, cases from other 

circuits, cases from the Supreme Court, and the categorical approach itself. The decision in this case therefore warrants 

review by this Court.  

BACKGROUND AND PROCEDURAL HISTORY.

Ricardo Marrero pled guilty to bank robbery under 18 U.S.C. § 2113(a).  The Presentence Report classified 

him as a career offender, and assigned a guideline range of 151-188 months. Mr. Marrero challenged the two prior 

convictions used to classify him as a career offender: a simple assault conviction and a third-degree murder conviction. 

The district court rejected Mr. Marrero’s arguments, and classified him as a career offender. The district court 

varied downward to 96 months. But the sentence still exceeded the non-career offender guideline range of 57 to 71 

months.  

Mr. Marrero appealed his sentence to the United States Court of Appeals for the Third Circuit. A panel of the 

Third Circuit issued a Precedential Opinion, United States v. Marrero, 677 F.3d 155 (3d Cir. 2012), affirming the sentence. 

A copy of that opinion is attached to this petition as Appendix 2a. Mr. Marrero filed a petition for rehearing with 

suggestion for rehearing en banc. The Third Circuit denied the petition. A copy of that order is attached to this 

petition as Appendix 3a. 

REASONS FOR GRANTING THE PETITION FOR WRIT OF CERTIORARI.

U.S.S.G. § 4B1.1 requires three criteria to sentence a defendant as a career offender. First, a defendant must 

have been at least 18 years of age when he committed the instant offense.  Second, the instant offense must be a felony 
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conviction that is either a crime of violence or a controlled substance offense. Third, the defendant must have at least 

two prior felony convictions for either crimes of violence or controlled substance offenses.  The third of these criteria is 

at issue here.  

The district court found that Mr. Marrero’s prior convictions for simple assault and third-degree murder were 

crimes of violence. The disqualification of even one of those prior convictions would remove Mr. Marrero from career 

offender status.  Neither the simple assault nor the third degree murder conviction (see Argument II, infra) constitutes 

a crime of violence.  

I. The Prior Simple Assault is not a Crime of Violence.

A.  What is a Crime of Violence?

U.S.S.G. § 4B1.2(a) defines “crimes of violence”:  

(a) The term “crime of violence” means any offense under federal or state law, punishable by 

imprisonment for a term exceeding one year, that –

(1) has as an element the use, attempted use, or threatened use of physical force 

against the person of another, or

(2) is burglary of a dwelling, arson, or extortion, involves use of explosives, or 

otherwise involves conduct that presents a serious potential risk of physical injury to 

another.

(Emphasis added.)

Thus, for career offender purposes, a crime of violence must be punishable by imprisonment for a term 

exceeding one year. It must also (1) involve the actual, attempted or threatened use of physical force against another, 

or (2) be on the specifically enumerated list of crimes or present risk of physical injury.

B.  Simple Assault Punishable by Term Exceeding One  Year. 

Mr. Marrero’s prior simple assault conviction occurred under 18 Pa.C.S.A. § 2701(a)(1). Simple assault in 
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Pennsylvania is a misdemeanor of the second degree. 18 Pa.C.S.A. § 2701(b). As such it is punishable by a term of 

imprisonment, the maximum of which is not more than two years. 18 Pa. C.S.A. § 106(b)(7). It is therefore 

punishable by a term of imprisonment exceeding one year. 

C. The Residual Clause;“Purposeful, Violent,

Aggressive.”

As the Third Circuit opinion noted, simple assault is not an enumerated offense under U.S.S.G. § 4B1.2(a)(2), 

and does not involve actual, attempted or threatened use of physical force against another, under § 4B1.2(a)(1). Thus, 

the determination of whether simple assault is a crime of violence focuses on the residual clause of U.S.S.G. § 

4B1.2(a)(2).  Marrero, 677 F.3d at 160. In other words, we must determine whether simple assault “otherwise 

involves conduct that presents a serious potential risk of physical injury to another.” U.S.S.G. § 4B1.2(a)(2).  

The Supreme Court has explained the residual clause in the context of “violent felony” under the Armed 

Career Criminal Act, 18 U.S.C. § 924(e)(1).  Begay, supra.  “[T]he definition of a violent felony under the ACCA is 

sufficiently similar to the definition of a crime of violence under the Sentencing Guidelines that authority interpreting one 

is generally applied to the other...”  United States v. Hopkins, 577 F.3d 507, 511 (3d Cir. 2009). This explanation 

therefore applies here. 
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For a crime to “present[] a serious potential risk of physical injury to another,” it must be similar to the 

enumerated examples of burglary, arson, extortion, or a crime involving the use of explosives; it must involve conduct 

which is “purposeful, violent and aggressive.” Begay, 128 S.Ct. at 1584, 1586. (Emphasis added.)

D.  Categorical versus Modified Categorical Approach.

The determination of whether an offense of conviction is a crime of violence occurs under the categorical 

approach.  This approach requires examination of the statutory elements of the offense; there can be no consideration 

of the individual conduct.  United States v. Johnson, 587 F.3d 203, 208 (3d Cir. 2009). More specifically, the 

categorical approach requires examination of the statutory elements of the offense to determine if they require conduct 

that is “purposeful, violent and aggressive.” If the elements require such conduct, then it is a crime of violence. 

The more difficult situations occur where the statutory elements allow either conduct which is “purposeful, 

violent and aggressive,” or conduct which is merely reckless. In those cases, the modified categorical approach is 

substituted for the categorical approach.  And under the modified categorical approach, courts can look “beyond the 

statutory elements to determine the particular part of the statute under which the defendant was actually convicted.”  

United States v. Stinson, 592 F.3d 460, 462 (3d Cir. 2010), citing, Shepard v. United States, 125 S.Ct. 1254 (2005).  

In looking beyond the statutory elements, courts applying the modified categorical approach can consider “the 

statutory definition, charging document, written plea agreement, transcript of plea colloquy, and any explicit factual 

finding by the trial judge to which the defendant assented.”  Shepard, 125 S.Ct. at 1257.

E.  The Modified Categorical Approach Applies.

The Pennsylvania simple assault statute to which Mr. Marrero pled guilty, encompasses conduct which is both 

intentional or knowing, and conduct which is reckless:
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§ 2701. Simple Assault.

(a) Offense defined.–A person is guilty of assault if he:

(1) attempts to cause or intentionally, knowingly or recklessly causes bodily injury to 

another.

(Emphasis added.)  See also, Marrero, 677 F.3d at 161, quoting, Johnson, 587 F.3d at 212. (“[A]n intentional or 

knowing violation of subsection (a)(1) of [2701] is a crime of violence under U.S.S.G. § 4B1.2(a)(2).”) Thus, in 

determining whether simple assault is a crime of violence, the modified categorical approach applies, and courts can look 

beyond the statutory elements to Shepard documents.
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F.  How is the Modified Categorical Approach Applied?

Courts have diverged on the question of what can be considered in looking at Shepard documents.  

Can courts consider those documents only to determine which crime within a statute a defendant committed? Or can 

courts consider those documents to determine how the defendant committed the prior offense?

On appeal to the Third Circuit, Mr. Marrero relied upon United States v. Woods, 576 F.3d 400 (7th Cir. 2009) to 

argue that the district court should have considered the Shepard documents only to determine the elements of simple 

assault to which he pled. He argued that Shepard documents can be consulted only to determine “which crime within 

a statute the defendant committed, not how he committed the crime.”  Marrero, 677 F.3d at 161. And, if the 

transcript indicates that the prior offense could have been committed in multiple ways, the district court must conclude 

that the conviction “rested upon...the least of these acts[.]” Johnson v. United States, 130 S.Ct. 1265, 1269 (2010), citing, 

Shepard, supra.

 The Third Circuit opinion rejected Mr. Marrero’s position. It held that sentencing courts can consider the facts 

of the prior convictions. This finding conflicts with the application of the categorical approach, with other Third Circuit 

case law, and with case law from both other circuits and the Supreme Court. 

G.  Conflict with the Categorical Approach.  

The categorical approach prohibits consideration of the crime’s facts.  James v. United States, 127 S.Ct. 1586, 

1594 (2007), quoting, Shepard, supra.  Thus, the Third Circuit’s ruling that application of the modified categorical 

approach allows consideration of the underlying facts creates a dichotomy. Defendants subject to the modified 

categorical approach are treated differently than defendants subject to the straight categorical approach. There is no 

logical justification for this dichotomy, since the purpose of the modified categorical approach is to replicate the 
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categorical approach, in cases where the categorical approach is unworkable.  If the modified categorical 

approach allows consideration of the underlying facts, then defendants subject to the modified categorical approach are 

at a disadvantage because they are more likely than defendants under the straight categorical approach, to have their 

prior convictions count as crimes of violence. This is true because consideration of the facts gives district courts more 

information, and thus a better opportunity to find that the prior conviction is a crime of violence. The result is that 

defendants subjected to the modified categorical approach are more likely to have their sentences enhanced. This 

disparate treatment is neither desirable nor fair, and must be addressed by this Court.

 H. Intra-Circuit Conflict; Inter-Circuit Conflict; and Conflict with Supreme Court Case Law.  

The Third Court has relied on its own case law, case law from other circuits, and case law from the Supreme 

Court, to state that the modified categorical approach does not allow consideration of underlying facts. One example 

occurred in another case which also involved Pennsylvania’s simple assault statute: 

Where a statute criminalizes different kinds of conduct, some of which would constitute crimes of 

violence while others would not, a court may look beyond the statutory elements to determine the 

particular part of the statute of which the defendant was actually convicted....“Such an 

examination...is ‘only to determine which part of the statute the defendant violated.’”...“This rule is 

not meant to circumvent the categorical approach by allowing courts to determine whether the 

actual conduct of the individual defendant constituted a purposeful, violent and aggressive 

act.”

* * *

[W]e may resort to the materials outlined in Shepard to determine, not the factual 

circumstances of [the defendant’s] conduct, but the specific part of § 2701(a)(1) to which [the 

defendant] in fact pled guilty.

Johnson, 587 F.3d at 208-209, relying upon Shepard, supra; United States v. Smith, 544 F.3d 781, 786 (7th Cir. 2008); 

United States v. Howell, 531 F.3d 621, 623 (8th Cir. 2008); and United States v. Siegel, 477 F.3d 87, 92 (3d Cir. 2007).  

(Emphasis added.)
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Later, the Third Circuit relied upon Johnson, supra, in stating that the Supreme Court’s decision in Shepard

“foreclosed the court from inquiring into the facts underlying the earlier conviction but required the court to 

determine the part of the Pennsylvania simple assault statute to which [the defendant] pled guilty.”  United States v. 

Stinson, 592 F.3d 460, 463 (3d Cir. 2010), citing, Johnson, 587 F.3d at 209. (Emphasis added.)

In two other cases, the Third Circuit relied upon its decisions in Johnson, supra, and Stinson, supra, to find that 

the modified categorical approach does not allow consideration of the facts:

“[A]bundantly clear” as the facts in the underlying criminal complaint may be, we may not 

consider...actual conduct.  The modified categorical approach “is not meant to circumvent 

the categorical approach by allowing courts to determine whether the actual conduct of the 

individual defendant constituted a purposeful, violent and aggressive act.”  United States v. 
Johnson, 587 F.3d 203, 208 (3d Cir. 2009). Our analysis remains faithful to this Circuit’s expressed 

understanding of the modified categorical approach.  See, United States v. Stinson, 592 F.3d 460, 

463 (3d Cir. 2010) (acknowledging Johnson’s “reminder that the Supreme Court’s decision in 

Shepard foreclosed the court from inquiring into the facts underlying the earlier conviction”).

United States v. Johnson, 376 Fed. Appx. 205, 207 fn.2 (3d Cir. 2010) and United States v. Heileman, 377 Fed. Appx. 157, 

219 fn. 54 (3d Cir. 2010). (Emphasis added.)  

Yet, after this line of cases saying that the modified categorical approach does not allow consideration of the 

underlying facts of the offense, the Third Circuit issued a contrary ruling here. In this case, the Third Circuit opinion 

found that application of the modified categorical approach can include consideration of the underlying facts. It 

resulted in an intra-circuit conflict.

Moreover, it also created an inter-circuit conflict. Specifically, in United States v. Woods, 576 F.3d 400 (7th

Cir. 2009) the Seventh Circuit held that the modified categorical approach can be used only to determine the elements of 

the crime to which the defendant pled; it can be used to determine which crime a defendant committed, and not how he 
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committed the crime. And the Fourth Circuit reached the same conclusion in United States v. Gomez, ___ F.3d ___, 

2012 WL 3243512 (4th Cir. 2012). 

The Fourth Circuit stated that “[u]nder the modified categorical approach, we ‘look only to the fact of conviction 

and the statutory definition of the prior offense,’ and we generally do not consider the ‘particular facts disclosed by the 

record of conviction.’” Gomez at *3, quoting, Shepard, supra, and Taylor v. United States, 495 U.S. 575, 602 (1990). The 

Fourth Circuit went on to say the sentencing court erred by considering the “manner” in which the prior offense occurred. 

And the Fourth Circuit, like the Third Circuit in its opinions previous to the one in this case, noted that the inability under 

the modified categorical approach to consider the underlying 
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facts, or the manner in which the crime occurred, comes from Supreme Court case law:

In determining that Gomez’s prior conviction constituted a crime of violence, the district court looked 

at the manner in which she committed child abuse to determine whether it was a crime of violence.  

But, as detailed above, this violates the Supreme Court’s mandate that the district court is to 

look only to the crime of conviction, and not at the defendant’s conduct in committing the 

crime, to decide whether the defendant committed a crime of violence.  Stated differently, the 

district court should have examined the trial record to determine whether Gomez committed a 

statutory violation constituting a crime of violence. Instead, it examined the trial record to decide if 

Gomez acted violently in abusing her son.

Gomez, at *7. (Emphasis added.)

Thus, the decision in this case creates an intra-circuit conflict within the Third Circuit, an inter-circuit conflict, 

and a conflict with Supreme Court case law, all of which this Court must address.

CONCLUSION.

As outlined above, there is considerable confusion throughout the case law, regarding the application of the 

modified categorical approach.  

The Third Circuit’s opinion in this case found that the modified categorical approach can be applied to 

determine how a defendant committed a prior offense, and not simply which offense he committed. This holding 

conflicted with other decisions within the Third Circuit, and with decisions from other circuits. It created both an 

intra-circuit and an inter-circuit conflict.  

But more importantly, the decision in this case conflicted with established case law from this Court. For this 

Court clearly stated in Shepard, supra, that when determining whether a prior offense is a crime of violence, sentencing 

courts are foreclosed from looking at the facts underlying that prior conviction. Yet the Third Circuit decision in this 
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case allowed exactly that.

This Court should grant the petition for writ of certiorari and accept this case for review in order to unify the 

national case law. This Court needs to provide guidance for consistent and uniform application of the modified 

categorical approach throughout the country. That guidance should be consistent with this Court’s pronouncement in 

Shepard, supra. Specifically, as with the application of the straight categorical approach, sentencing courts can apply 

the modified categorical approach to determine only which crime the defendant committed, and not how the defendant 

committed the prior conviction. Consideration of the facts of the prior offense should not be allowed.



26

II.

AFTER THE SUPREME COURT’S DECISION IN BEGAY v. UNITED STATES, THE QUESTION OF 

WHETHER A CRIME IS A CRIME OF VIOLENCE DEPENDS UPON WHETHER THE ELEMENTS REQUIRE 

CONDUCT WHICH IS “VIOLENT, PURPOSEFUL, AND AGGRESSIVE.” THE ANALYSIS OF BEGAY 
SHOULD APPLY, EVEN IF AN OFFENSE IS ENUMERATED IN APPLICATION NOTE 1 TO U.S.S.G. § 

4B1.2, THE DEFINITION SECTION OF THE CAREER OFFENDER GUIDELINES.  

This case raises an important legal issue regarding Application Note 1 to U.S.S.G. § 4B1.2, the definition section 

of the career offender guideline, as well as the application of the Supreme Court’s decision in Begay v. United States, 128 

S.Ct. 1581 (2008). Specifically, if an offense is enumerated in Application Note 1, does the Begay analysis still apply to 

the determination of whether that offense constitutes a crime of violence?

The second prior offense used to qualify Mr. Marrero as a career offender was a Pennsylvania conviction for 

third degree murder. The third degree murder conviction, like the prior Pennsylvania conviction for simple assault (see

Argument I, supra), is not a crime of violence.  

Mr. Marrero argued that third-degree murder requires malice. Malice, the mens rea for third-degree murder, 

allows killing to occur despite any intent to kill.  Moreover, malice is defined to include recklessness.  

Commonwealth v. DiStefano, 782 A.2d 574, 582 (Pa. Super. 2001). And, it is indisputable that “following Begay [v. 

United States, 128 S.Ct. 1581 (2008)] a conviction for mere recklessness cannot constitute a crime of violence,” and 

cannot be used for sentence enhancement under the career offender guideline.  United States v. Lee, 612 F.3d 170, 196 

(3d Cir. 2010).  See also, Begay, 128 S.Ct. at 1586 and Johnson, 587 F.3d at 208. Thus, the third-degree murder 

conviction should not have been used to qualify Mr. Marrero as a career offender. 

In its opinion the Third Circuit rejected this argument, reasoning that Application Note 1 to § 4B1.2 defines 
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“crime of violence,” and murder is an enumerated offense under Application Note 1. As a result, this Court found that 

Begay does not apply here.  Marrero, 677 F.3d at 163-164.  

This analysis is an oversimplification of the issue. The fact that a crime is an enumerated offense in the 

Application Note, does not mean that we cannot look at the elements of the offense, or that Begay does not apply.2

 
2  Significantly, the Third Circuit opinion relies upon pre-Begay case law for the proposition that the 

elements of the crime cannot be examined where the offense is enumerated in Application Note 1.  Marrero, 677 

F.3d at 164, citing, United States v. McQuilkin, 97 F.3d 723, 728 (3d Cir. 1996). The opinion goes on to say that

“[s]ince we decided McQuilken, nothing has called into question our prior conclusion that offenses listed in what is 

now Application Note 1 to § 4B1.2 should be considered ‘enumerated’ offenses for the crime-of-violence analysis.”  

Id.  To the contrary, something has called that prior conclusion into question: the Supreme Court’s decision in 

Begay.
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For starters, guideline commentary is binding as long as it does not conflict with the guidelines.  Stinson v. 

United States, 113 S.Ct. 1913 (1993). Here, the specific enumeration of murder in the commentary conflicts with the 

guideline itself. Specifically, the murder statute at issue here, third-degree murder in Pennsylvania, is a crime of 

recklessness.  But U.S.S.G. § 4B1.2(a)(2) demonstrates through the list of enumerated crimes in the guideline that 

crimes of recklessness are not crimes of violence. Instead, crimes of violence are “purposeful, violent and aggressive.”  

See Begay, supra.  Thus, there is a conflict between the guideline and the commentary, and the guideline controls.3  

 
3  One court has noted that guideline commentary should not be used to interpret a guideline in a way 

that goes beyond the boundaries of the guideline itself. As support, that court noted Justice Scalia’s criticism of 

deference “to an agency’s interpretation of its own rules.”  United States v. Raupp, 677 F.3d 756, 765-766 (7th Cir. 

2012), quoting Talk America, Inc. V. Michigan Bell Tel Co., 131 S.Ct. 2254, 2266 (2011).

Second, we learn from Begay that the label on a crime does not matter. Instead, it is the elements of the 

statute which are key. And we must determine whether those elements present a crime which is “violent, purposeful, 

and aggressive.” The elements of Pennsylvania’s third-degree murder statute contemplate conduct which is reckless; 

they do not contemplate a crime of violence. Thus, the reference to “murder” in Application Note 1 cannot trump the 

Supreme Court’s pronouncement in Begay that crimes of violence require “violent, purposeful, and aggressive” conduct –

especially where, as here, the reference to murder encompasses a reckless crime. 

Courts have supported Mr. Marrero’s argument that neither a crime’s label, nor the fact that it is enumerated in 

Application Note 1, determines whether a crime is one of violence. In United States v. Armijo, 651 F.3d 1226 (10th

Cir. 2011), the Tenth Circuit addressed the issue of whether the defendant’s prior Colorado conviction for manslaughter 

was a crime of violence. The defendant argued that because Colorado’s manslaughter statute involves recklessness, it 
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was not a crime of violence. The government argued that because manslaughter is an enumerated offense under 

Application Note 1 to U.S.S.G. § 4B1.2, it was a crime of violence.

The Tenth Circuit agreed with the defendant, reasoning that U.S.S.G. § 4B1.2 covers only “purposeful or 

intentional behavior”:

Although the United States’ argument is not without some modicum of analytical force, we 

conclude it is simply untenable to read manslaughter as set out in application note 1 to § 4B1.2 as 

encompassing those versions of the crime with a mens rea of recklessness, when this court has 

unequivocally held that the text of § 4B1.2 only reaches purposeful or intentional behavior.

Armijo, 651 F.3d at 1236.
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The Tenth Circuit held that only when manslaughter involves intentional or purposeful behavior does it qualify 

as a crime of violence. Because Colorado’s version of manslaughter involves reckless conduct, it is not a crime of 

violence:

Thus, this court specifically holds that only those versions of manslaughter that involve 

intentional or purposeful behavior qualify as crimes of violence for purposes of § 4B1.2(a).  

Because Colorado’s version of manslaughter involves only reckless conduct, the district court 

erred in counting it as a crime of violence...

Armijo, 651 F.3d at 1237, citing and quoting, United States v. Peterson, 629 F.3d 432, 433 (4th Cir. 2011) (“North 

Carolina’s version of involuntary manslaughter is not a crime of violence because it ‘did not have any requirement of 

intent or mens rea.’”)  Armijo noted that “[t]he only other circuit to directly address and resolve this question 

reached an identical result.” 651 F.3d at 1237, fn. 13, citing Woods, 576 F.3d at 410-411.  Woods concluded that 

“Illinois’ version of involuntary manslaughter is not a crime of violence for purposes of § 4B1.2(a) because its mens rea is 

mere recklessness.”  Marrero, 651 F.3d at 1237, fn. 13. 

In sum, the fact that a crime is enumerated in Application Note 1 to U.S.S.G. § 4B1.2 does not preclude an 

examination of the statutory elements to determine if they are “purposeful, violent and aggressive.”  If it did, then, as 

this case demonstrates, crimes of recklessness could be considered to be crimes of violence, in violation of the Supreme 

Court’s decision in Begay.  This violation of Begay should be addressed by this Court, and corrected, in order to promote 

uniformity in the national case law, and conformance with Supreme Court precedent.

CONCLUSION

For all of the foregoing reasons, the petitioner, Ricardo Marrero, respectfully requests that this Court grant the 



31

petition for writ of certiorari and accept this case for review.
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