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INTEREST OF AMICUS CURIAE 1

The Pharmaceutical Research and Manufacturers 
of America (“PhRMA”) is a voluntary, nonprofit asso-
ciation representing the nation’s leading research-
based pharmaceutical and biotechnology companies.

 

2  
PhRMA’s member companies research, develop, and 
manufacture medicines that allow patients to live 
longer, healthier, and more productive lives.  In 2011 
alone, they invested an estimated $49.5 billion to 
discover and develop new medicines.3

The question presented in this case—whether pri-
vate Medicare Advantage Organizations (MAOs) can 
sue putative tortfeasors for double damages under 
the Medicare Secondary Payer Act (MSP Act or Act), 

  PhRMA’s mis-
sion is to advocate public policies that encourage the 
discovery of life-saving and life-enhancing medicines.  
PhRMA closely monitors legal issues that affect the 
pharmaceutical industry and frequently participates 
as an amicus curiae in cases before this Court, such 
as Christopher v. SmithKline Beecham Corp., 132 S. 
Ct. 2156 (2012), and Astra USA, Inc. v. Santa Clara 
County, 131 S. Ct. 1342 (2011).  

                                                 
1 No counsel for a party authored this brief in whole or in 

part, and no person or entity, other than PhRMA and its coun-
sel, made a monetary contribution intended to fund the prepa-
ration or submission of this brief.  Petitioners’ counsel and 
respondents’ counsel each were given timely notice of this brief 
pursuant to Rule 37.2, and consented to its filing. 

2 A list of PhRMA’s current membership can be found 
at http://www.phrma.org/about/member-companies.  Petitioner 
GlaxoSmithKline LLC is a member of PhRMA but has not 
contributed financially to the preparation of this brief. 

3 PhRMA, 2012 Profile: Pharmaceutical Industry 28 (2012), 
available at http://www.phrma.org/sites/default/files/159/phrma 
_industry_profile.pdf.   

http://www.phrma.org/sites/default/files/159/�


2 
42 U.S.C. § 1395y(b)—is important to PhRMA’s mem-
bers.  In the face of rising healthcare costs, Congress 
adopted the MSP Act to contain government expend-
itures under Medicare.  To that end, the Act prohibits 
Medicare from paying benefits when a private 
insurance plan also provides coverage.  In addition, 
the Act creates a double-damages remedy against 
those who fail to discharge their responsibilities  
as “primary” payers and to respect Medicare’s 
“secondary” role.  This double-damages remedy seeks 
to ensure that private plans providing “primary” cov-
erage, and not Medicare, pay for injuries those plans 
cover.  

Disregarding the statutory purpose to reduce 
government expenditures on Medicare, the Third 
Circuit misconstrued the MSP Act to be something  
it is not:  a welfare program for private insurance 
companies.  Under the Third Circuit’s decision, pri-
vate insurers operating private Medicare Advantage 
plans can sue putative tortfeasors for double dam-
ages, even though Medicare never makes any 
payment to or even covers the injured individuals. 

PhRMA’s extensive experience with the MSP Act 
and the Medicare Advantage statute allows it to cut 
through the complexities of the provisions at issue 
and to provide a distinct and straightforward inter-
pretation that eluded the Third Circuit:  Any 
reimbursement of MAOs occurs under the Medicare 
Advantage statute, which contains no private right of 
action, not under the MSP Act, which does contain a 
right.  The Third Circuit’s contrary and anomalous 
misreading of the statutory language could dramat-
ically undermine the incentives—and even the ability—
of pharmaceutical companies to settle thousands of 
product liability lawsuits pending in federal and state 



3 
courts across the county.  The uncertainties the 
decision introduces regarding post-settlement double-
damages actions by MAOs make it more likely that 
companies will litigate the underlying tort lawsuits, 
rather than give up, through settlement, the prospect 
of a defense verdict.  The conflict in the circuits 
regarding whether MAOs can bring such actions  
(Pet. 20-24) compounds these uncertainties, as the 
meaning of the two applicable federal statutes will 
vary from venue to venue.  This Court’s review is 
urgently needed to resolve the circuit conflict and to 
correct the Third Circuit’s plainly erroneous ruling.  

INTRODUCTION AND  
SUMMARY OF ARGUMENT  

In 1980, Congress enacted the MSP Act, 42 U.S.C. 
§ 1395y(b), to protect the federal government from 
rising healthcare costs.  To achieve these savings,  
the Act generally prohibits Medicare from paying 
benefits when a private insurance plan (known as the 
“primary plan”) provides overlapping coverage.  Id. 
§ 1395y(b)(2)(A).  If the primary plan does not pay 
promptly, the Act allows Medicare to make a “con-
ditional payment.”  Id. § 1395y(b)(2)(B)(i).  But the 
“primary plan” must “reimburse” the appropriate 
Medicare Trust Fund for any secondary payment 
Medicare makes, within 60 days of when the plan 
knew or should have known of its primary obligation.  
Id. § 1395y(b)(2)(B)(ii).  If a primary plan fails to pro-
vide such reimbursement, the United States can sue 
for double damages.  Id. § 1395y(b)(2)(B)(iii).   

To further protect the public fisc, the MSP Act 
also establishes a private cause of action for double 
damages against a primary plan.  Id. § 1395y(b)(3)(A).  
This private action, like the government action, seeks 
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to ensure that Medicare will not have to pay unless 
all primary plans are exhausted.  The MSP Act 
prescribes two limited circumstances where the 
private cause of action applies:  (1) when an employer- 
sponsored “group health plan” fails to pay benefits 
based on a covered individual’s eligibility for Medi-
care, or (2) when a tortfeasor or other primary 
plan fails to reimburse the government for payments 
made by Medicare in its role as secondary payer.  Id.  
Neither of these two statutory pre-conditions applies 
when a tortfeasor fails to reimburse a private MAO 
for payments by the MAO.  Rather, the rights of an 
MAO in those circumstances are set forth in a 
separate statute specific to the Medicare Advantage 
program.  Id. § 1395w-22(a)(4).   

The Medicare Advantage statute, enacted in 1997, 
allows private insurers (MAOs) to offer health bene-
fits to Medicare beneficiaries who enroll in the 
Medicare Advantage program.  Id. § 1395w-21.  MAOs 
contract with the Centers for Medicare and Medicaid 
Services (the Center) to provide such benefits in 
exchange for a capitated payment by the Center.  Id.  
Congress intended this program as an innovative 
alternative to traditional government-run Medicare, 
and it designed the program to operate much  
like commercial health insurance.  H.R. Rep. No. 105-
217, at 585 (1997) (Conf. Rep.) (program will “allow 
beneficiaries to have access to a wide array of private 
health plan choices … [and] enable the Medicare 
program to utilize innovations that have helped the 
private market contain costs”).  Consistent with the 
commercial nature of the program and the flexibility 
allowed to commercial insurers, the Medicare Advan-
tage statute in § 1395w-22(a)(4) grants MAOs a 
discretionary right of subrogation against other 
entities that are responsible for making primary 
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payment for benefits or injuries. By contrast, the 
MSP Act generally bars Medicare from assuming 
liability where it is not the primary payer. 

The private cause of action in the MSP Act runs 
against primary payers that do not make primary 
payment or reimburse Medicare “in accordance with 
paragraphs (1) and (2)(A)” of § 1395y(b) in the Act.  
Id. § 1395y(b)(3)(A).  While the Medicare Advantage 
statute cross-references § 1395y(b)(2) to identify when 
an MAO’s payment is primary or secondary, primary 
payers do not reimburse MAOs in accordance  
with that section, which governs Medicare.  If MAOs 
receive reimbursement, it is exclusively under 
§ 1395w-22(a)(4) of the Medicare Advantage statute, 
which governs “[n]otwithstanding any other provision 
of law” and does not require reimbursement unless 
the MAO elects to “charge” the primary payer.   
The language and structure of the provisions compel 
this conclusion.  If the Medicare Advantage statute 
imported the MSP Act in its entirety, and not just  
the standard for determining whether payments are 
primary or secondary, then tortfeasors would be 
subject to double damages for failing to reimburse 
private insurers that have no obligation to ask for 
it—or, indeed, that have determined not to do so.  
Concomitantly, reimbursement tied to a discretionary 
request is not made in accordance with the automatic 
and mandatory procedures under § 1395y(b).  

Extending the MSP Act’s private cause of action  
to benefit private MAOs conflicts not only with the 
language of the applicable statutes, but also with  
Congress’s objectives that the Medicare Advantage 
program operate like commercial insurance and  
that the MSP Act reduce government expenditures.  
Congress could not plausibly have intended to bestow 
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a double-damages remedy upon private insurance 
companies where, as here, Medicare neither made 
any payment nor even provided coverage.  The Third 
Circuit’s speculation that Congress might have 
wanted to double private insurers’ recoveries in  
hopes of indirectly benefitting the government or 
Medicare enrollees conflicts with the statutory text 
and legislative history.   

Absent this Court’s review, the Third Circuit’s erro-
neous decision will affect thousands of pharmaceuti-
cal product liability cases.  Companies defending 
those cases have no reliable way to determine which 
plaintiffs have coverage from MAOs, or which MAOs 
provided coverage when the plaintiffs incurred 
medical expenses.  And MAOs have no obligation to 
identify themselves or even to seek reimbursement.  
Accordingly, companies trying to settle with tort 
plaintiffs cannot ensure that MAOs will be reim-
bursed.  The companies thus will be faced with de-
fending unknown numbers of post-settlement double-
damages suits by MAOs (many filed strategically 
within the Third Circuit), and will not be able to 
cabin their liability by settling the underlying tort 
suits.  In light of these risks, companies will be more 
likely to litigate the underlying suits rather than 
forgo the possibility of avoiding liability by winning 
at trial.  That result will further burden both courts 
and litigants.  Moreover, so long as the circuits 
remain split over whether MAOs can bring double-
damages actions, companies’ exposure will depend  
on the fortuity of venue, a particularly troublesome 
outcome given the prevalence of multi-district 
litigation involving pharmaceutical products, which 
may also subsume MAOs’ double-damages suits. 
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This Court should grant review to correct the Third 

Circuit’s plain error, resolve the circuit conflict, and 
avoid the impediments to settlement and the 
disarray that the Third Circuit’s decision will create.  

ARGUMENT 

I. THE THIRD CIRCUIT MISCONSTRUED 
THE MSP ACT AND THE MEDICARE 
ADVANTAGE STATUTE  

The MSP Act, 42 U.S.C. § 1395y(b), has produced a 
complicated, at times confusing, scheme for establish-
ing and enforcing Medicare’s role as a secondary 
payer.  “But even within the most intricate and com-
plex systems, some things are plain.”  Kloeckner v. 
Solis, 133 S. Ct. 596, 603 (2012).  Here, it is plain 
that the MSP Act does not authorize private double-
damages suits based on tortfeasors’ failure to 
reimburse private MAOs for payments made by those 
MAOs.   

The plain text of the MSP Act instead authorizes 
double-damages suits only where Medicare itself might 
otherwise have to pay in its role as secondary  
payer.  This straightforward reading of the statutory 
language is consistent with the Act’s purpose to 
reduce government expenditures on Medicare.  It  
is also consistent with Congress’s intent that the 
Medicare Advantage program generally operate like 
private commercial health insurance.  The Third 
Circuit lost sight of both the statutory text and the 
congressional purpose in misconstruing the MSP Act 
to authorize double-damages suits by MAOs solely for 
their own financial benefit. 
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A. The MSP Act Does Not Authorize 

Double-Damages Suits by MAOs 

The relevant statutory provisions contain several 
interrelated parts, but at bottom, the interrelation-
ships are clear-cut.   

The starting point is § 1395y(b)(3)(A) of the MSP 
Act, which establishes a private cause of action for 
double damages.  By its terms, this cause of action is 
available only “in the case of a primary plan which 
fails to provide for primary payment (or appropriate 
reimbursement) in accordance with paragraphs (1) 
and (2)(A)” of the Act.  42 U.S.C. § 1395y(b)(3)(A) 
(emphasis added).  Thus, the private cause of action 
is unavailable unless a primary plan had, and failed 
to satisfy, a financial obligation under one of the two 
specified sections of the MSP Act:  § 1395y(b)(1) or 
1395y(b)(2)(A).  The question, therefore, is whether 
either of those two provisions obligates tortfeasors to 
reimburse MAOs.  If neither does so, then the MSP 
Act does not confer a cause of action upon MAOs 
based on tortfeasors’ failure to reimburse them.  

Section 1395y(b)(1), the first provision that can 
trigger the MSP Act’s private cause of action, 
requires “group health plans” (with exceptions  
not relevant here) to pay benefits regardless of a 
covered individual’s eligibility for Medicare.  Id.  
§ 1395y(b)(1)(A).  In particular, a group health plan 
“may not take into account that [a covered individual] 
is entitled to benefits under [Medicare Part A].”  Id. 
§ 1395y(b)(1)(A)(i)(I).  And a group health plan must 
provide the same benefits to individuals 65 and older 
as to individuals under 65.  Id. § 1395y(b)(1)(A)(i)(II).  
If a group health plan “fails to provide for primary 
payment … in accordance with” these requirements, 
it could be liable for double damages under the MSP 
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Act’s private cause of action.  Id. § 1395y(b)(3)(A).   
A “group health plan” is commercial insurance 
sponsored by an employer for its employees, and  
does not include tortfeasors.  Id. § 1395y(b)(1)(A)(v).  
Section 1395y(b)(1) thus creates no obligation for 
tortfeasors to reimburse MAOs and accordingly can-
not be a basis for double-damages actions by MAOs.  
Id. § 1395y(b)(3)(A). 

Section 1395y(b)(2)(A), the other provision that can 
trigger the Act’s private cause of action, specifies 
when a payment is deemed “secondary.”  In partic-
ular, when a primary plan—a term that includes 
tortfeasors—can reasonably be expected to pay for a 
benefit or injury, paragraph (2)(A) directs that 
“[p]ayment under this subchapter may not be made, 
except as provided in subparagraph (B) … .”  Id. 
§ 1395y(b)(2)(A) (emphasis added).  Subparagraph 
(B), in turn, authorizes “[t]he Secretary [of Health 
and Human Services]” to make a “conditional pay-
ment” of Medicare benefits if the primary plan does 
not pay promptly, and requires the primary plan to 
“reimburse the appropriate [Medicare] Trust Fund for 
any payment made by the Secretary under this 
subchapter.”  Id. § 1395y(b)(2)(B)(i), (ii) (emphases 
added).4

 

  On its face, Section 1395y(b)(2)(A) does not 
require tortfeasors to reimburse private MAOs for 
payments made by those MAOs.  Instead, it applies 
where Medicare itself makes a conditional payment 
of benefits that a primary plan must reimburse.   

                                                 
4 The Secretary can waive reimbursement if she determines 

that waiver “is in the bests interests of the [Medicare] program 
… .”  Id. § 1395y(b)(2)(B)(v).   
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Tortfeasors thus have no obligation to reimburse 

private MAOs under either paragraph (1) or (2)(A) of 
§ 1395y(b) in the MSP Act.  The Act’s private cause  
of action therefore does not apply to a tortfeasor’s 
failure to reimburse an MAO.  The Third Circuit’s 
decision to the contrary is wrong. 

B. MAOs Can Seek Reimbursement from 
Tortfeasors Under the Separate Medi-
care Advantage Statute 

This analysis does not mean that tortfeasors are 
free of any obligation to reimburse MAOs, or that 
MAOs lack any recourse if reimbursement is with-
held.  To the contrary, the Medicare Advantage 
statute—enacted 17 years after the MSP Act—
governs MAOs’ status as secondary payers and their 
ability to obtain reimbursement from primary payers.  
Any reimbursement under that separate statute 
is made (or withheld) not “in accordance with 
paragraphs (1) and (2)(A)” of the MSP Act, id. 
§ 1395y(b)(3)(A), but instead in accordance with the 
Medicare Advantage statute itself.  And if a tort-
feasor fails to reimburse an MAO that bills it under 
the Medicare Advantage statute, the MAO’s recourse 
is not a double-damages suit under the MSP Act,  
but instead a state law subrogation claim (as with 
commercial insurance).  Accordingly, a remedy exists, 
but it does not emanate from “paragraphs (1) and 
(2)(A)” of the MSP Act, which are the only provisions 
that can trigger the Act’s private cause of action for 
double damages.  Id. § 1395y(b)(3)(A). 

Specifically, § 1395w-22(a)(4), entitled “[MAO] as 
secondary payer,” makes clear that its procedures are 
controlling as to MAOs.  The provision states that 
“[n]otwithstanding any other provision of law,” where 
a payment “is made secondary” under MSP Act, 
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§ 1395y(b)(2), an MAO “may … charge … the insur-
ance carrier, employer, or other entity” that is 
responsible for making primary payment, or may 
authorize the healthcare provider to charge such 
other entity.  Id. § 1395w-22(a)(4) (emphases added).  
While this provision incorporates the MSP Act 
standard for determining what is a secondary pay-
ment, it does not import other aspects of the Act.  To 
the contrary, it explicitly trumps all other provisions 
of law and provides MAOs, when they are secondary, 
with discretionary authority to charge primary payers. 

Two critical conclusions flow from the plain lan-
guage of Section 1395w-22(a)(4).  First, because an 
MAO’s authority to charge another entity as a pri-
mary payer is discretionary, the “other entity” has no 
obligation to pay until the MAO seeks reimburse-
ment.  Id.  Second, if an MAO exercises this discre-
tionary authority, the other entity’s reimbursement 
of the MAO is not “in accordance with paragraphs  
(1) and (2)(A)” of the MSP Act.  Id. § 1395y(b)(3)(A).  
Rather, the other entity reimburses the MAO solely 
in accordance with Section 1395w-22(a)(4) of the 
Medicare Advantage statute.  The MSP Act’s private 
cause of action does not apply. 

The discretionary authority to seek reimbursement 
under the Medicare Advantage statute reinforces this 
conclusion.  The MSP Act mandates that a primary 
plan “shall reimburse” the Trust Fund for conditional 
payments made by Medicare.  Id. § 1395y(b)(2)(B)(ii).  
By contrast, § 1395w-22(a)(4) governing MAOs makes 
the decision whether to seek reimbursement discre-
tionary.  If the MSP Act governed reimbursement of 
MAOs, as opposed to simply delineating when their 
liability is primary or secondary, the discretionary 
authority granted in § 1395w-22(a)(4) would be super-
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fluous, because primary plans would be obligated in 
the first instance to pay without being asked.  See 
Astoria Fed. Sav. & Loan Ass’n v. Solimino, 501  
U.S. 104, 112 (1991) (courts “construe statutes, where 
possible, so as to avoid rendering superfluous any 
parts thereof”).  Instead, § 1395w-22(a)(4) expressly 
grants discretionary authority “[n]otwithstanding 
any other provision of law,” thereby trumping any 
mandatory obligation that otherwise might exist 
under the prior-enacted MSP Act.  This trumping 
language means that § 1395w-22(a)(4) alone controls 
any obligation of primary payers to reimburse MAOs.  
And a failure to reimburse an MAO in accordance 
with § 1395w-22(a)(4) does not give rise to a private 
cause of action for double damages under the MSP 
Act.5

This straightforward reading of the MSP Act’s 
private cause of action is consistent with the Act’s 
purpose to control the cost of Medicare.  The MSP Act 
“was designed to curb skyrocketing health costs and 
preserve the fiscal integrity of the Medicare system.”  
Bio-Medical Applications of Tenn., Inc. v. Cent. States 
Se. & Sw. Areas Health & Welfare Fund, 656 F.3d 
277, 282 (6th Cir. 2011) (quoting Fanning v. United 
States, 346 F.3d 386, 388 (3d Cir. 2003)); see also id. 
at 295 (“[I]t is axiomatic that the Act’s purpose was to 

   

                                                 
5 Private MAOs, like other private insurers, may determine in 

certain instances that the costs of attempting to obtain reim-
bursement from a primary payer outweigh the potential bene-
fits.  In these instances, MAOs may exercise their discretion 
under the Medicare Advantage statute not to seek reimburse-
ment, and instead assume liability for a payment defined as 
secondary under the MSP Act.  Moreover, because private 
MAOs, unlike government-run Medicare, must compete in the 
market for customers, they may, by contract, agree to forgo 
rights that Medicare may possess. 
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protect Medicare’s fiscal integrity.”).  In particular, 
“[t]he shifting of costs from private plans to the 
public fisc was exactly the evil that the Act sought to 
correct.”  Id. at 282.  To correct that evil, Congress 
converted Medicare to a secondary payer, thereby 
shifting healthcare costs from the federal government 
to private insurance plans.   

The Third Circuit’s decision, awarding double dam-
ages to private insurance plans where Medicare is not 
even involved, runs doubly afoul of the clear purpose 
to reduce government expenditures.  Not only does 
the decision fail to advance that purpose, but 
it actually confers a windfall to private insurance 
companies in the form of a double-damages remedy 
that exists nowhere in state subrogation law.  The 
Third Circuit speculated that vesting MAOs with a 
means to recover damages 100 percent more than 
they expended might provide some tangential benefit 
to the United States or Medicare enrollees.  Pet. App. 
22a-26a.  But nothing in the statutory text or legisla-
tive history supports this hypothesis.  No logical 
basis exists for concluding that Congress intended to 
give the windfall of a double-damages remedy to 
private insurers in situations where Medicare does 
not pay. 

C. The Third Circuit Overlooked the 
Dispositive Statutory Text 

The Third Circuit’s decision disregards not only the 
congressional purpose behind the MSP Act and its 
private double-damages action, but also the key 
statutory text defining the contours of that action.   

In evaluating whether MAOs can sue tortfeasors 
for double damages under the MSP Act, the Third 
Circuit focused on whether Section 1395y(b)(3)(A) 
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places any “limitations upon which private (i.e., non-
governmental) actors can bring suit for double 
damages.”  Pet. App.  13a (emphasis added).  In doing 
so, the Third Circuit examined the wrong part of the 
provision.  The court, of course, was correct that the 
statutory text at issue neither specifies nor limits 
which private parties can assert the double-damages 
cause of action, but that omission is immaterial.  The 
relevant question is whether tortfeasors assume a 
primary obligation to pay MAOs “in accordance with 
paragraphs (1) and (2)(A)” of the MSP Act.  42 U.S.C. 
§ 1395y(b)(3)(A).  With respect to that dispositive 
question, the Third Circuit variously ignored and 
misinterpreted the statutory text. 

In relevant part, the Third Circuit used brackets to 
replace the key statutory text with a paraphrased 
version, stating that the MSP Act’s private cause of 
action is available whenever a primary plan fails 
to pay “in accordance with [the requirements of 
the MSP Act].”  Pet App. 12a (bracketing by Third 
Circuit).  The court thus bracketed out the dispositive 
text that limits this private cause of action to the 
enforcement of “paragraphs (1) and (2)(A).”  Later, 
when the court first confronted the actual language 
that it initially paraphrased away, which makes the 
private action available only if payment in accord-
ance with paragraphs (1) or (2)(A) is withheld, the 
court reasoned that paragraph (2)(A) “consistently 
refers to payments ‘under this subchapter,’” which 
“refers to the Medicare Act as a whole,” including 
the Medicare Advantage statute.  Pet. App. 13a- 
14a.  But, as noted above, paragraph (2)(A) refers 
to payments “under this subchapter” only in 
prohibiting Medicare from making such payments 
when a primary plan provides coverage.  42 U.S.C. 
§ 1395y(b)(2)(A).  The provision cannot govern MAOs, 
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which have business discretion to make primary 
payments and to forgo reimbursement.   

Also, paragraph (2)(A) of the MSP Act incorporates 
paragraph (2)(B), which requires a primary plan 
to reimburse the government (i.e., the appropriate 
Medicare “Trust Fund” and not any private MAO) for 
“any payment made by the Secretary under this 
subchapter.”  Id. § 1395y(b)(2)(B) (emphasis added).  
Paragraph (2)(A) thus does not require tortfeasors or 
other primary plans to reimburse private MAOs for 
payments made by those MAOs.  Indeed, the obliga-
tion to reimburse MAOs arises solely from the 
separate Medicare Advantage statute described 
above, id. § 1395w-22(a)(4).  And that statute does 
not contain any private cause of action. 

Several canons of statutory construction reinforce 
this conclusion that the MSP Act unambiguously 
does not authorize private MAOs to sue tortfeasors 
for double damages.  If Congress had wanted to sup-
plant state subrogation law and give MAOs a double-
damages remedy, it could have said so explicitly in 
the Medicare Advantage statute, just as it did with 
respect to traditional Medicare in the MSP Act.  See 
Cent. Bank of Denver, N.A. v. First Interstate Bank 
of Denver, N.A., 511 U.S. 164, 176-77 (1994); cf. 
Gonzaga Univ. v. Doe, 536 U.S. 273, 283 (2002) 
(Congress must speak “unambiguously” to create pri-
vate right of action).  The omission of such a private 
cause of action is particularly instructive because 
Congress enacted the Medicare Advantage statute 17 
years after the MSP Act and specifically addressed 
MAOs’ ability to seek reimbursement from primary 
payers.  See RadLAX Gateway Hotel, LLC v. Amalga-
mated Bank, 132 S. Ct. 2065, 2071 (2012) (explaining 
that, in the context of general and specific authoriza-
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tions, the general/specific canon “avoids … the super-
fluity of a specific provision that is swallowed by the 
general one”).   

Congress was aware of the general 1980 MSP Act 
and its double-damages right of action at the time it 
enacted the 1997 Medicare Advantage statute, even 
incorporating parts of it by reference.  But Congress 
adopted no cross-reference incorporating the double-
damages remedy or the right of action.  Consistent 
with the overarching “commercial” structure of the 
Medicare Advantage program, Congress did not for-
bid private MAOs from making primary payment or 
instruct them when they had to seek reimbursement.  
It let these private businesses make their own busi-
ness decisions, adopting a discretionary subrogation 
right for Medicare Advantage plans in lieu of all 
other laws—including the double-damages right of 
action in the MSP Act.  In these circumstances, it is 
passing strange for the Third Circuit to read into the 
double-damages provision a requirement that Con-
gress plainly could have enacted, but did not enact. 

D. The Third Circuit Erred in Relying on 
the Center’s MSP Regulation 

The Third Circuit concluded, incorrectly, that def-
erence to the Center’s MSP regulation also “supports 
[MAOs’] right to bring suit under [the MSP Act’s 
private right of action].”  Pet. App. 30a.  That regula-
tion simply allows private MAOs to exercise the same 
“rights to recover from a primary plan” that the 
Secretary exercises.  42 C.F.R. § 422.108(f).  A “right 
to recover” is an entitlement—in other words, it is 
substantively what MAOs are entitled to receive.  A 
private cause of action, by contrast, is a means of 
recovering what a party is substantively entitled to 
receive.  This Court has recognized that a private 
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right is separate and distinct from any private 
remedy to enforce that right.  By noting that MAOs 
have the same rights as the Secretary to recover, the 
regulation does not establish that MAOs can invoke 
the same remedies to do so.  Moreover, a statute does 
not create a private cause of action unless Congress 
intended “to create not just a private right but also a 
private remedy.”  Alexander v. Sandoval, 532 U.S. 
275, 286 (2001).  A fortiori, a regulation that speaks 
only of a private right does not create a private 
remedy or cause of action; nor may an agency create 
by regulation a private cause of action not authorized 
by statute.  See id. at 291 (regulation may not “con-
jure up a private cause of action that has not been 
authorized by Congress”).   

In addition, other paragraphs of the same regula-
tion provide, consistent with Section 1395w-22(a)(4), 
that private MAOs “may bill, or authorize a [health-
care] provider to bill,” other entities that are 
responsible for making primary payment.  42 C.F.R.  
§ 422.108(c), (d) (emphasis added); see also id.  
§ 422.108(e) (MAOs likewise “may bill” a group 
health plan).  Thus, unlike the mandatory obligation 
to reimburse government-run Medicare under the MSP 
Act, primary payers are not required to reimburse 
MAOs unless and until the MAO asks for such 
reimbursement.  There is necessarily a difference in 
the means by which MAOs and Medicare recover 
moneys they are owed.  The Center’s regulation is 
thus fully consistent with construing the MSP Act 
not to authorize MAOs to sue tortfeasors for double 
damages. 
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II. THE THIRD CIRCUIT’S DECISION 

COULD HINDER SETTLEMENT IN TENS 
OF THOUSANDS OF DRUG PRODUCT 
CASES 

As the petition demonstrates, the First, Sixth, 
Eighth and Third Circuits have reached irreconcilable 
conclusions as to whether, and if so when, the MSP 
Act’s private cause of action may be invoked against 
putative tortfeasors.  Pet. 20-24 (collecting incon-
sistent cases).  The Third Circuit’s incorrect inter-
pretation of the MSP Act has created confusion 
regarding the scope of the Act, and may hamper 
settlement efforts not just in the Avandia cases at 
issue here, but in mass tort lawsuits across the 
country.  This result is squarely at odds with the 
strong public policy favoring settlements.  See, e.g., 
Marek v. Chesny, 473 U.S. 1, 10 (1985).   

Pharmaceutical defendants in mass tort cases have 
no reliable way to identify which tort plaintiffs or 
class members are covered by MAOs, which MAO 
may have covered those plaintiffs at the relevant 
time periods, or the amount of benefits MAOs pro-
vided that may require reimbursement.  This dil-
emma markedly contrasts with the Center’s clear 
reimbursement procedures for determining whether 
Medicare has made conditional payments and, if so, 
the amount of Medicare’s claim.  See Pet. 28; Center, 
MMSEA Section 111 User Guide § 5.3 (Dec. 16, 2011), 
http://www.cms.gov/Medicare/Coordination-of-Benefits/ 
MandatoryInsRep/Downloads/NGHPUserGuideVer 
34Ch4TechnicalInformation.pdf.  Moreover, because  
the Medicare outpatient prescription drug program 
(Medicare Part D) is structured similarly to Medicare 
Advantage—i.e., it is operated by private insurance 
plans under capitated contracts with the Center—the 
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Third Circuit’s reasoning could also disrupt settle-
ments involving any of the estimated 29 million 
Medicare beneficiaries enrolled in Part D plans.6

Defendants otherwise willing to settle with injured 
Medicare-eligible plaintiffs may not do so now for at 
least two reasons.  First, entering into a settlement 
without ensuring that all potential lien claims have 
been identified and resolved could expose defendants 
to post-settlement double-damages suits under the 
MSP Act, whether by MAOs or private insurers that 
provide Medicare Part D prescription drug plans.  
Under these circumstances, defendants may be less 
likely to settle and more likely to risk a single-
damages verdict at a trial that offers the upside of  
a possible verdict for the defense.  Second, the 
uncertainty surrounding the number and scope of 
potential double-damages actions under the Act 
makes it impractical, if not impossible, for defendants 
to cabin liability in a global settlement with tort 
plaintiffs.  Defendants in such suits should be able to 
negotiate a settlement with full knowledge of the 
potential exposures associated with it.  The decision 
below creates significant uncertainty in this regard.    

 

The sheer number of cases affected by potential 
double-damages suits by private MAOs underscores 
the pressing need for this Court’s review.  In 
particular, every tort case involving prescription 
drugs used by Medicare-eligible patients could be 
affected.  And this Medicare-eligible population uti-
lizes prescription medications heavily.7

                                                 
6 Jack Hoadley et al., Medicare Part D: A First Look at Part D 

Plan Offerings in 2012, Kaiser Fam. Found., 1 (Oct. 2011), 
http://www.kff.org/medicare/upload/8245.pdf. 

  In 2011, 

7 See Kaiser Fam. Found., Retail Prescription Drugs Filled 
at Pharmacies (Annual per Capita by Age), 2011, http://www. 
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Medicare Part D beneficiaries filled 893 million 
prescriptions (out of more than 4 billion total pre-
scriptions filled nationwide), accounting for nearly 
22.2 percent of all prescriptions.8  Moreover, the per-
centage of total prescriptions filled by Medicare Part 
D beneficiaries has been steadily increasing since the 
implementation of the Part D program in 2006, and 
will continue to increase as the baby boom generation 
reaches retirement age.9

                                                 
statehealthfacts.org/comparetable.jsp?ind=268&cat=5; Marie N. 
Stagnitti, Statistical Brief #245: Average Number of Total 
(Including Refills) and Unique Prescriptions by Select Person 
Characteristics, 2006, Med. Expenditure Panel Survey, fig.1 
(May 2009), 

  The Medicare-eligible popu-
lation also spends heavily on prescription medica-
tions.  In 2010, over 90 percent of seniors had a 

http://meps.ahrq.gov/mepsweb/data_files/publicatio 
ns/st245/stat245.pdf (persons aged 65 or over averaged at least 
six unique prescriptions in 2006); U.S. Dep’t of Health & 
Human Servs. et al., Health, United States, 2011, tbl. 99, 
available at http://www.cdc.gov/nchs/data/hus/hus11.pdf (90.1 
percent of persons 65 or over took at least one prescription drug 
in the last 30 days; 38.3 percent took five or more).   

8 IMS Inst. for Healthcare Informatics, The Use of Medicines 
in the United States: Review of 2011 app.5 (2012), http://www. 
imshealth.com/ims/Global/Content/Insights/IMS%20Institute%2
0for%20Healthcare%20Informatics/IHII_Medicines_in_U.S_Rep
ort_2011.pdf. 

9 See id. (data since 2007); IMS Inst. for Healthcare Informat-
ics, The Use of Medicines in the United States: Review of 2010 13 
(2011), http://www.imshealth.com/deployedfiles/imshealth/Global 
/Content/IMS%20Institute/Static%20File/IHII_UseOfMed_report. 
pdf (increase from 14.6% in 2006); see also Frank R. Lichtenberg 
& Shawn X. Sun, The Impact Of Medicare Part D On 
Prescription Drug Use By The Elderly, 26 Health Affairs 1735, 
1735 (2007), available at http://content.healthaffairs.org/con 
tent/26/6/1735.abstract (estimating that Medicare Part D 
increased the use of prescription drugs among the elderly by 
12.8 percent). 

http://meps.ahrq.gov/mepsweb/data_files/publicatio�
http://www/�
http://www.imshealth.com/deployedfiles/imshealth/Global�
http://content.healthaffairs.org/con�
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prescription drug expense.10  On average, seniors 
spent $2,522 per person, compared with $1,432 in the 
population overall.11  As a result, in 2010, seniors 
accounted for nearly 35 percent of total spending on 
prescription medications nationwide.12

Given these figures, it is no surprise that drug 
product liability litigation frequently involves sub-
stantial numbers of Medicare-eligible plaintiffs.  
According to 2010 data from the Center, Seroquel, 
Lexapro, Actos, Celebrex, and Levaquin are five of 
the top hundred drugs filled by Medicare Part D 
beneficiaries, totaling over 22.8 million fills between 
them.

   

13

http://www.jpml.us

  The Judicial Panel on Multidistrict Litigation 
reports that the MDL dockets relating to these five 
drugs alone account for 3,069 active federal lawsuits 
across the country.  See Judicial Panel on Multi-
district Litigation, Distribution of Pending MDL 
Dockets (as of Nov. 14, 2012),  
courts.gov/pending-mdls-0.   

                                                 
10 Med. Expenditure Panel Survey, Household Component 

Summary Tables, http://meps.ahrq.gov/mepsweb/data_stats/qu 
ick_tables_search.jsp?component=1&subcomponent=0 (search 
“Year: 2010” and “Table Series: Expenditures per Person by 
Health Care Service”; then click “Table 2: Prescription 
Medicines”).   

11 Id. 
12 See id. (persons age 65 and over spent $93.8 billion on 

prescription medicines, out of $270.9 billion by the population 
overall). 

13 See Ctrs. For Medicare & Medicaid Servs., Part D Program 
Analysis, http://www.cms.gov/Medicare/Prescription-Drug-Cover 
age/PrescriptionDrugCovGenIn/ProgramReports.html (download 
“CMS 2012 Medicare Prescription Drug Benefit Symposium 
Presentations”; then locate “Top 100 Drugs IDR SAF 2010_06 
Feb2012_FILL ALL” within “2010 Top Drugs and Classes” 
folder) [hereinafter CMS Top 100 List].   

http://www.jpml.us/�
http://meps.ahrq.gov/mepsweb/data_stats/qu�
http://www.cms.gov/Medicare/Prescription-Drug-Cover�
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Thousands more actions are pending in MDLs 

relating to drugs indicated or frequently prescribed 
for the treatment of conditions or diseases likely to 
affect the Medicare-eligible population.  The 3,759 
Avandia cases at issue here concern a drug indicated 
for the treatment of Type II diabetes.14  Prempro, 
indicated for the treatment of certain menopause 
symptoms and to prevent postmenopausal osteoporo-
sis,15 faces 4,725 active actions; Fosamax, indicated 
for the treatment and prevention of osteoporosis,16 
has 1,763; Vioxx, approved to treat osteoarthritis 
(and subsequently withdrawn from the market),17 has 
568; and Mirapex, indicated for the treatment of 
Parkinson’s disease, a common neurodegenerative 
disease of the elderly,18

                                                 
14 Avandia, Prescribing Information § 1, 

 has 18.  See id.   

http://us.gsk.com/ 
products/assets/us_avandia.pdf; John E. Morley, The Elderly 
Type 2 Diabetic Patient: Special Considerations, 15 Diabetic 
Med. S41, S41 (1998), available at http://www.stanford.edu/ 
group/usvh/stanford/misc/Diabetes%205.pdf (Type II diabetes is 
a common disease in older people). 

15 Pfizer, Prescribing Information § 1, http://labeling.pfizer. 
com/showlabeling.aspx?id=133. 

16 Fosamax, Prescribing Information § 1, http://www.merck. 
com/product/usa/pi_circulars/f/fosamax/fosamax_pi.pdf. 

17 U.S. Food & Drug Admin., COX-2 Selective (includes 
Bextra, Celebrex, and Vioxx) and Non-Selective Non-Steroidal 
Anti-Inflammatory Drugs (NSAIDs), http://www.fda.gov/Drugs/ 
DrugSafety/PostmarketDrugSafetyInformationforPatientsandPr
oviders/ucm103420.htm#COX2. 

18 Boehringer-Ingelheim, Prescribing Information § 1, http:// 
bidocs.boehringer-ingelheim.com/BIWebAccess/ViewServlet.ser? 
docBase=renetnt&folderPath=/Prescribing%20Information/PIs/
Mirapex+ER/MirapexER.pdf; Allison W. Willis et al., Geographic 
and Ethnic Variation in Parkinson Disease: A Population-Based 
Study of US Medicare Beneficiaries, 34 Neuroepidemiology 143, 

http://us.gsk.com/�
http://www.stanford.edu/�
http://labeling.pfizer/�
http://www.merck/�
http://www.fda.gov/Drugs/�
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Also, thousands of additional pharmaceutical mass 

tort lawsuits at the state level involve large numbers 
of Medicare-eligible plaintiffs.  Settlement efforts in 
those cases also could be hindered by the prospect of 
post-settlement double-damages actions by MAOs.  In 
New Jersey alone, 2,359 cases tracked by the state’s 
multicounty litigation center concern two of the drugs 
most commonly used by Medicare Part D bene-
ficiaries.19  See N.J. Courts, Multicounty Litigation Ctr., 
http://www.judiciary.state.nj.us/mass-tort/index.htm.  
An additional 2,453 actions relate to Fosamax, which, 
as noted, is indicated for the treatment and 
prevention of osteoporosis.20

The circuit conflict created by the Third Circuit’s 
interpretation of the MSP Act and the Medicare 
Advantage statute heightens the potential for confu-
sion and disarray.  Whether a tortfeasor faces double-
damages actions by MAOs may depend on the venue 
of the MDL court, or the transferor court, or perhaps 
the court in which the double-damages action is 
brought.  Not only does resolution of the issue turn 
on the happenstance of geography, but the introduc-
tion of that variable could make it nearly impossible 
for defendants accurately to assess the costs and 

   

                                                 
143 (2010), available at http://www.ncbi.nlm.nih.gov/pmc/arti 
cles/PMC2865395/pdf/ned0034-0143.pdf. 

19 Those drugs are Levaquin (1,835 actions) and Risperdal/ 
Seroquel/Zyprexa (524 actions).  See CMS Top 100 List; N.J. 
Courts, Levaquin Case List, http://www.judiciary.state.nj.us/ 
mass-tort/levaquin/case_list.htm; N.J. Courts, Risperdal/ 
Seroquel/Zyprexa Case List, http://www.judiciary.state.nj.us/ 
mass-tort/rsz/case_list.htm.   

20 Fosamax, Prescribing Info., supra note 16; N.J. Courts, 
Fosamax Case List, http://www.judiciary.state.nj.us/mass-tort/ 
fosamax/case_list.htm. 

http://www.ncbi.nlm.nih.gov/pmc/arti�
http://www.judiciary.state.nj.us/�
http://www.judiciary.state.nj.us/�
http://www.judiciary.state.nj.us/mass-tort/�
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risks of potential settlements.  That would defeat a 
central purpose of settling, resulting in fewer settle-
ments, higher costs, and increased burdens on both 
courts and litigants.  

Disposition of this petition could bring much-
needed clarity to settlement efforts in thousands of 
cases.  Failure to resolve the issue could have 
immediate and substantial adverse effects in courts 
across the country. 

CONCLUSION 

For the foregoing reasons, the petition for a writ of 
certiorari should be granted. 
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