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CAPITAL CASE 

 
QUESTIONS PRESENTED 

 
In a state prosecution for capital murder, Winston’s 
hand-picked trial expert determined he was not 
mentally retarded but had an antisocial, and possibly 
psychopathic, personality. Counsel decided not to 
claim mental retardation or present the expert at 
sentencing. Winston later claimed ineffective 
assistance of counsel for that decision, and the state 
habeas corpus court dismissed the claim on its 
merits. The federal habeas court held a hearing and 
permitted new evidence, but denied relief due to the 
reasonableness of the state court decision, and found 
it could not consider the new evidence. The Fourth 
Circuit reversed and directed the district court to 
consider the new evidence and give no deference to 
the state court decision. On de novo review, the 
district court granted relief despite this Court’s 
intervening decisions in Harrington v. Richter, 131 
U.S. 770 (2011), and Cullen v. Pinholster, 131 S.Ct. 
1388 (2011). The Fourth Circuit held again that the 
state court’s decision was due no deference, and also 
that Richter and Pinholster did not apply.  

The questions presented are: 

1. Did the Fourth Circuit create an impermissible 
end-run around Richter, Pinholster, and AEDPA 
by holding that a state court’s merits 
determination is not an “adjudication on the 
merits” whenever the state prisoner later 
presents the federal court with new material  
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CAPITAL CASE 

 
QUESTIONS PRESENTED – Continued 

 
 evidence and the state court decided the ineffective 

assistance claim without an evidentiary hearing?  

2. Did the Fourth Circuit wrongly ignore 28 U.S.C. 
§ 2254(d) and Strickland v. Washington, 466 U.S. 
668 (1984), in concluding as a de novo matter, 
and contrary to the Virginia Supreme Court and 
Strickland, that trial counsel were ineffective for 
deciding not to argue mental retardation at 
sentencing? 
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WARDEN’S REPLY ARGUMENT  

 Winston’s brief in opposition does not address the 
questions presented. Instead, Winston rewrites the 
questions to describe an issue never addressed by the 
Fourth Circuit: whether the state court’s merits 
dismissal of his claim of ineffective assistance of 
counsel was unreasonable under 28 U.S.C. § 2254(d). 
Not only did the Fourth Circuit never address that 
issue, but, instead, it affirmatively and expressly held 
that a federal habeas corpus court will not address 
that issue when the state habeas court dismissed the 
same claim without an evidentiary hearing and the 
prisoner later presents the federal court with what  
it deems “material” new evidence to support the 
claim. Winston never grapples with the clear conflict 
between that ruling and this Court’s unmistakably 
clear and controlling precedent in Harrington v. 
Richter, 131 S.Ct. 770 (2011), and Cullen v. 
Pinholster, 131 S.Ct. 1388 (2011), demanding 
application of AEDPA’s requirement of deference to 
state court judgments that were not constitutionally 
unreasonable when made. 

 Winston takes issue with the accuracy of certain 
arguments made in the petition, but his own brief, 
not to mention the actual record below, demonstrates 
that the Warden’s arguments are correct. More 
importantly, Winston attempts to cast this case as 
one involving disputes of fact, but he is mistaken: 

• Winston presented his claim of 
ineffective assistance, including supporting 



2 

affidavits and other exhibits, to the state 
habeas court;  

• the state court accepted his allegations 
as true, but found, when applying this 
Court’s controlling precedent of 
Strickland v. Washington, 466 U.S. 668 
(1984), as well as Virginia law governing 
proof of mental retardation, that his 
claim had no merit; 

• Winston presented the same claim to the 
federal district court, and that court held 
an evidentiary hearing at which Winston 
presented new evidence of a fourth IQ 
test score that his attorneys came up 
with on their own with no help from the 
federal court; 

• the federal district court made no 
resolution of the new habeas experts’ 
varying opinions on mental retardation, 
held it could not consider the new IQ 
score because Winston failed to present 
it to the state court, and denied relief 
because the state court’s merits denial of 
the claim was not unreasonable under 
§ 2254(d) on the record before the state 
court; 

• the Fourth Circuit remanded for a de 
novo determination, holding that the 
state court’s adjudication of the same 
claim was not on the merits because  
(1) it had not held a hearing and (2) 
Winston presented new “material” 
evidence to the federal court; 
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• on remand, the district court found 
ineffective assistance of counsel on the 
pre-existing record under a de novo 
standard, and held it could not consider 
the post-appeal decisions in Richter and 
Pinholster; and 

• on appeal again, the Fourth Circuit held 
that Richter and Pinholster did not apply 
because the “law of the case” was that 
the Fourth Circuit already held there is 
no adjudication on the merits when the 
state court held no hearing and the 
prisoner presented new “material” 
evidence to the federal court. 

 Merely to state these undisputed circumstances 
is to demonstrate the aberrant nature of the decision 
below, a legal one without disputed facts, and one  
in irreconcilable conflict with this Court’s and other 
circuits’ precedents. Winston’s brief does not 
demonstrate why certiorari should not be granted; 
rather, it attempts to deflect from the actual issue in 
the case through straw-man arguments, and to 
muddy the waters by inappropriate ad hominem 
attacks. 

 1. Winston argues that the Warden is seeking 
the same relief he sought in his prior certiorari 
petition (No. 09-1431), and that, because Richter and 
Pinholster were pending decisions in this Court when 
the Warden’s prior petition was denied, this Court 
must have determined that Richter and Pinholster 
did not apply. He says this Court would have held the 
Warden’s petition had it believed those cases might 
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apply. First, the Warden’s prior petition was denied 
before this Court even heard argument in either 
Richter or Pinholster. Second, the posture of the prior 
case was substantially different than it is now. When 
the Warden petitioned for review in 2010, the Fourth 
Circuit’s judgment was that the claim of ineffective 
assistance would be remanded for another 
assessment; the Fourth Circuit did not grant relief on 
the claim. See Winston v. Kelly, 592 F.3d 535 (4th Cir. 
2010). Thus, this Court knew the issue would receive 
more consideration by the lower courts, and whatever 
rulings the Court would render in the future in 
Richter and Pinholster naturally would apply to that 
further consideration. 

 Third, the Warden’s current petition, and the 
current decision under review from the Fourth 
Circuit, are fundamentally different from the prior 
case. In the prior case, the law was uncertain with 
respect to whether a federal habeas court could refuse 
deference to a state court decision based on the 
summary nature of its decision, and whether it could 
look at new evidence when deciding whether a state 
court acted reasonably. The legal landscape changed 
after Richter and Pinholster. In the prior case, the 
Fourth Circuit had not expressly and deliberately 
refused to apply controlling precedent; now it has. 
Now it has rendered a final decision that Winston is 
entitled to relief as a de novo matter, to the 
permanent prejudice of the Commonwealth. Now it 
has held that its own prior “law of the case” will 
stand despite Richter and Pinholster, a “law of the 
case” that even a dissenting Justice of this Court 
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found to be contrary to the majority in Pinholster. See 
Pinholster, 131 S.Ct. at 1417 (Sotomayor, J., 
dissenting). The issue for review now is narrow and 
focused: after Richter and Pinholster, can the lower 
federal habeas courts refuse the initial deference 
review mandated by § 2254(d) simply because the 
state court denied an evidentiary hearing and the 
prisoner has presented new evidence in federal court? 

 2. Winston asserts that the Fourth Circuit did 
not hold that de novo review is required when the 
state court has denied an evidentiary hearing and the 
prisoner presents material new evidence.1 The Fourth 
Circuit’s own words reveal that was precisely its 
holding: “[a]t bottom, nothing in Pinholster indicates 
that the Court’s disposition casts doubt on – much 
less overrules – our discussion of the adjudicated-on-
the-merits requirement in Winston I. Nor does 
Richter demand that we reconsider our holding in 
Winston I.” (Pet. App. 24). That holding in Winston I 
could not have been clearer: 

The Virginia court had its opportunity to 
consider a more complete record, but chose to 
deny Winston’s request for an evidentiary 
hearing. Accordingly, comity and finality do not 
require deference when material evidence 
later surfaces in a federal habeas hearing. 

 
 1 Winston actually admits that such a holding would be 
inconsistent with binding precedent. (BIO at 24). 
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Winston v. Kelly, 592 F.3d at 553; id. at 555-56 
(“judgment on a materially incomplete record is not 
an adjudication on the merits for purposes of 
§ 2254(d). . . . New, material evidence, introduced for 
the first time during federal habeas proceedings, may 
therefore require a de novo review of petitioner’s 
claim.”); id. at 557 (same). 

 3. Winston asserts that the Warden made 
misrepresentations of fact, but the record, including 
that which Winston relies upon, shows the 
representations are accurate. He says he never told 
the state court that his school’s re-classification to 
mentally retarded could have been made even if he 
did not meet the requirements of Virginia Code 
§ 19.2-264.3:1.1, Virginia’s definition of retardation 
for capital murderers under Atkins v. Virginia, 536 
U.S. 304 (2002). (Pet. App. 72). But Winston’s own 
evidence offered to the Virginia Supreme Court 
showed that a student could have an IQ score above 
70 – the highest score to qualify as retarded under 
Virginia criminal law – and still be classified as 
retarded for special education purposes. That was the 
specific finding of the Virginia Supreme Court. (Pet. 
App. 65). 

 Winston says he never told the state court that 
an IQ score to support the school’s re-classification 
was unavailable, but that is exactly what his own 
evidence showed. (Pet. App. 64: “Petitioner . . . 
submits an affidavit indicating that the test scores 
and data relied upon to reach this determination are 
unavailable.”). Even Winston’s own habeas counsel 
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did not look for another score until two weeks before 
the evidentiary hearing in federal court, and without 
any assistance whatsoever from the federal court. 

 Winston asserts his trial counsel did not make  
a strategic choice to argue the burden of proof on 
retardation should be on the Commonwealth instead 
of arguing he was retarded. But the record shows 
that is precisely what they did: on direct appeal, they 
argued burden of proof and explicitly waived any 
claim that they had proved retardation. See Winston 
v. Commonwealth, 604 S.E.2d 21, 51 (Va. 2004). This, 
of course, was not surprising given that their own 
expert opined Winston could not prove retardation.2 

 Winston says the Warden “falsely” says that 
Dr. Nelson, the defense expert, had the school 
re-classification single page report, reviewed it, and 
found it insufficient. For this charge, Winston points 
to Dr. Nelson’s federal court testimony that he had 
the report but did not remember, years after the fact, 
reading it. That hardly shows anything false about 
the Warden’s point: counsel had the report, gave it to 

 
 2 Also not surprising was trial counsel’s post hoc testimony 
in the federal court that, if given another shot, they would have 
tried to prove retardation. That testimony, however, was without 
explanation as to how they would have accomplished such a feat 
given that their own expert opined differently and that he 
opined Winston was a sociopath and quite possibly a 
psychopath. One easily can imagine the claim of ineffective 
assistance had trial counsel put their expert on the stand. See 
Pinholster, 131 U.S. at 1410 (opening door to expert’s prejudicial 
opinions is “two-edged sword.”). 
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their expert along with all the records, and their 
expert, after receiving all the records and 
conducting a full psychological evaluation, found 
nothing to support a claim of retardation under 
Virginia law governing capital murder cases. The 
fact is that even at the federal hearing focusing on 
the re-classification, Dr. Nelson never changed his 
initial opinion. His post hoc failure to remember does 
not change what actually happened at trial. 

 Winston says there is no evidence that trial 
counsel thought the school records had been 
destroyed, but his own evidence assumed exactly that 
fact. (See BIO at 13, admitting he told the state court 
that the school official thought the records had been 
destroyed).3 Lastly, Winston takes issue with the 
Warden’s recitation of Virginia law, as found by the 
Virginia Supreme Court, that, in a case where there 
are three above-70 IQ scores, and one below-70 score, 
the intelligence element of the Virginia law cannot be 
shown. However, as Winston admits (BIO at 17-18), 
that was the holding in Green v. Warden, No. 040932, 
slip op. 9-10 (Va. Feb. 9, 2005) (unpub.). That holding 
was only logical because it is uncontested that a 
person always can achieve a lower IQ score than is 
possible, but can never achieve a higher score than is 

 
 3 To this day, Winston has presented no record from the 
school to support its one-page re-classification record. The new 
IQ score presented in the federal court came from a floppy disc 
in the attic of the psychologist who no longer worked in Virginia. 
(4CIR/JA 822). 
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possible. See Green v. Johnson, 515 F.3d 290, 299 (4th 
Cir.), cert. denied, 553 U.S. 1073 (2008). 

 4. Winston’s argument on the conflict among 
the circuits is puzzling. He seems to argue that, even 
though the Sixth and Tenth Circuits clearly still 
adhere to their pre-Pinholster and Richter law 
holding no hearing in state court (unless the State 
proves it was the prisoner’s fault) means de novo 
review in federal court, the cases are “inapposite” 
because they denied relief to the prisoners. Winston 
apparently does not understand that it is the law 
governing the circuit, not the outcome of the cases, 
that displays the differing views which are in need of 
resolution by this Court.4  

 
 4 Winston says that Valdez v. Cockrell, 274 F.3d 941 (5th 
Cir. 2001), cannot be in conflict with the Fourth Circuit because 
it relied on a Fourth Circuit case. Regrettably, that was before 
the Fourth Circuit reversed course in Winston and decided it no 
longer would accord deference to state court decisions where the 
state court denied a hearing and the prisoner decided to present 
the federal court with new evidence. Indeed, as the Fourth 
Circuit itself recognized in Winston II, its holding in Winston I is 
now circuit law. (See Pet. App. 26, citing Richardson v. Branker, 
668 F.3d 128 (4th Cir. 2012), as approving of Winston I’s holding 
“that the state-court decision did not qualify as an adjudication 
on the merits” because the state court denied a hearing); see also 
Williams v. Woodford, 859 F. Supp. 2d 1154, 1160-61 (E.D. Cal. 
2012) (approving of Winston I); Waters v. Clarke, 2012 U.S. Dist. 
Lexis 14074 at *39 (E.D. Va., July 3, 2012) (following Winston II 
to permit new evidence in federal court); Mendoza v. Thaler, 
2012 U.S. Dist. Lexis 140644 at *4 (E.D. Tex., Sept. 28, 2012) 
(permitting new evidence under Winston II). 
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 5. Winston argues that summary reversal 
would result in the Fourth Circuit addressing his 
defaulted retardation claim on its merits. He is 
mistaken. Summary reversal would result in the 
judgment being reversed. The judgment is that the 
claim of ineffective assistance of counsel must be 
reviewed de novo. Summary reversal would instruct 
that § 2254(d) is the governing standard, and that 
pursuant to Pinholster, no new evidence may be 
addressed in that review. The only time Winston’s 
claim was addressed under that correct standard was 
by the district court in its first decision, with a 
finding that the Virginia Supreme Court did not 
unreasonably deny the claim. See Winston v. Kelly, 
600 F. Supp. 2d 717, 740 (W.D. Va. 2009).5 

 6. Winston erroneously argues that the Fourth 
Circuit impliedly found the Virginia Supreme Court’s 
decision was unreasonable. (BIO 24-27). To the 
contrary, the Fourth Circuit could not have been 
clearer that its first decision was correct. (Pet. App. 
24). That first decision held unequivocally that, on 
remand, the district court was forbidden from 
applying any AEDPA standard of review and, 

 
 5 Winston says the lower court would have to determine 
whether a retardation claim ever could be defaulted, but that 
never has been an issue in this case. Moreover, it does not 
appear to be an issue anywhere. See Wood v. Allen, 558 U.S. 290 
(2010) (lower courts found counsel not ineffective for failing to 
raise claim of retardation); Hedrick v. True, 443 F.3d 342, 365 
(4th Cir.) (mental retardation claim procedurally defaulted), cert. 
denied, 548 U.S. 928 (2006). 
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furthermore, that it must consider Winston’s new 
evidence which Winston did not present to the state 
court. Winston v. Kelly, 592 F.3d at 557 (“we hold that 
§ 2254(d) does not apply . . . and that the district 
court should not afford deference to the Supreme 
Court of Virginia’s application of Strickland.”). 

 7. Finally, Winston argues, inconsistently, that 
there is no requirement that a state court hold a 
hearing – and that the Fourth Circuit never said that 
it must – while, at the same time, maintaining 
forcefully that due process always requires a hearing 
on a well-pleaded claim. (BIO at 28-29).6 However, 
neither the pre-AEDPA cases nor “incompetent to be 
executed” cases cited by Winston inform on the issue 
before this Court: after Richter and Pinholster, can 
the Fourth Circuit’s (and Sixth and Tenth Circuits’) 
rule barring AEDPA deference without a state court 
hearing, stand? 

 
 6 Winston asserts that the state court did not presume all 
his allegations true because it rejected his “Flynn effect” and 
standard error of measurement (SEM) theories for reducing an 
earned IQ score. (BIO 28). Those theories do not constitute 
factual allegations at all, but rather legal arguments. The state 
court rejected them because the Virginia statute simply does not 
permit them. See Harris v. Thaler, 464 Fed. Appx. 301 (5th Cir. 
2012) (unpub.) (holding there is no requirement of law that a 
state or federal court must accept the “Flynn effect” or SEM 
theories of score-reduction). Winston complains that the state 
court did not appoint him an expert to explain how the “Flynn 
effect” and SEM were important (BIO 31), but, again, the state 
court needed no expert to explain what Virginia law required. 
The facts in this case simply are not in dispute. 
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 8. What the Fourth Circuit has done is to 
elevate the denial of a hearing and discovery to the 
level of a constitutional claim in itself, assessing 
those decisions for reasonableness. This Court never 
has held that the Constitution requires a hearing or 
discovery in a state (or federal) habeas case. Those 
decisions simply fall outside the parameters of 
AEDPA. But under any standard, what the state 
court did could not be deemed unreasonable. Winston 
alleged ineffective assistance for not claiming 
retardation, but he presented the state court with 
IQ scores only above 70. The one-page school 
re-classification report he filed in state court was 
negated by the school’s explanation that the 
classification could be made even with a score above 
70. Those facts, along with Dr. Nelson’s trial 
assessment of no retardation on either of the 
elements – IQ or adaptive functioning – dictated the 
result reached by the state court. Nothing could have 
been more reasonable, or correct. 

 In Richter and Pinholster, this Court found the 
state courts’ summary dispositions entitled to 
deference and forbade consideration of new evidence 
that was not available to them. The Court found, in 
each case, that the state courts’ adjudications of the 
claims of ineffective assistance were reasonable. 
Those decisions could not be more on point with 
Winston’s case.  

---------------------------------  --------------------------------- 
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CONCLUSION 

 The Court should grant the petition for a writ of 
certiorari and summarily reverse the decision of the 
Fourth Circuit. 

Respectfully submitted,  

KENNETH T. CUCCINELLI, II 
Attorney General of Virginia 

KATHERINE B. BURNETT 
Senior Assistant Attorney General 
Counsel of Record 


