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—CAPITAL CASE— 

INTRODUCTION 

The Court should grant a writ of certiorari to 
resolve the established and growing circuit conflict 
regarding the standard of review federal courts are to 
apply under the Antiterrorism and Effective Death 
Penalty Act of 1996 (AEDPA), 28 U.S.C. 2254, when 
the state court never addressed the cumulative 
prejudicial effect of interrelated aspects of counsel’s 
deficient performance.  The court of appeals failed to 
apply de novo review, unconstrained by AEDPA’s 
various forms of deference, to the cumulative prejudice 
inquiry, even though the Alabama Court of Criminal 
Appeals never adjudicated that issue on the merits 
(because it unreasonably found one challenged aspect 
of counsel’s performance not deficient).  Other circuits, 
including the Tenth and Fourth, would have reviewed 
the cumulative prejudice question de novo, without 
being limited to the state court record. 

The standard of review is often outcome 
determinative in habeas cases, and that is almost 
certainly true here.  Due to counsel’s deficient 
performance, the jury never heard, during the thirty-
minute penalty phase, about Petitioner’s redeeming 
qualities, the full extent of the abuse he suffered as a 
child at the hands of his mother and her partners, or 
how that abuse affected his out-of-character decision, 
as a high-school student, to participate in the robbery 
that resulted in Mr. Lynn’s murder.  Even absent that 
mitigation evidence, Petitioner was sentenced to death 
by only the slimmest of margins, a 10-2 vote.  Had one 
more juror been swayed to vote for life without parole, 
the jury could not have recommended death.  Had 
Petitioner’s appeal been heard by the Tenth Circuit, 
he almost certainly would have prevailed.  Such 
inequity is especially intolerable in capital cases.  
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I. THE PETITION RAISES A CRITICAL QUESTION 
REGARDING THE STANDARD OF REVIEW UNDER 
AEDPA WHEN THE STATE COURT FAILED TO 
CONSIDER THE CUMULATIVE EFFECT OF 
COUNSEL’S INTERRELATED DEFICIENCIES 

A. WHERE COUNSEL’S PERFORMANCE WAS 
DEFICIENT IN MULTIPLE, RELATED WAYS, 
THE PREJUDICE ANALYSIS MUST ASSESS THE 
DEFICIENCIES’ CUMULATIVE EFFECT  

This Court’s precedent clearly establishes that 
when trial counsel’s performance was deficient in 
multiple, interrelated ways with respect to the same 
stage of the proceeding, the relevant constitutional 
question is whether the cumulative effect of those 
deficiencies prejudiced the defendant.  See, e.g., Terry 
Williams v. Taylor, 529 U.S. 362, 397 (2000) 
(requiring courts to “evaluate the totality of the 
available mitigation evidence”); accord Porter v. 
McCollum, 558 U.S. 30, 131 S. Ct. 453-455 (2009) 
(assessing the cumulative impact of multiple items of 
unpresented mitigation evidence); Lindstadt v. Keane, 
239 F.3d 191, 199 (2d Cir. 2001) (recognizing that 
“Strickland directs us to look at the ‘totality of the 
evidence’” to assess counsel’s ineffectiveness (quoting 
Stickland v. Washington, 466 U.S. 668, 695-696 (1984), 
and citing Moore v. Johnson, 194 F.3d 586, 619 (5th 
Cir. 1999))). 

Respondent makes a passing attempt to suggest 
that Strickland’s “totality of the evidence” standard 
for assessing the cumulative prejudice of interrelated 
aspects of counsel’s deficient performance is not 
“clearly established.”  Br. in Opp. 29.  Respondent 
cites the Eleventh Circuit’s unpublished decision in 
Forrest v. Florida Department of Corrections, 342 F. 
App’x 560, 564 (2009), cert. denied, 131 S. Ct. 132 
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(2010), but Forrest is inapposite.  Forrest concerned 
the separate question whether courts should assess the 
combined effect of distinct instances of ineffective 
assistance.  Id. at 564 & n.6 (discussing disparate 
assertions of counsel error, such as failure to seek 
judge’s recusal and failure to call rebuttal ballistics 
expert).  Here, by contrast, Petitioner has raised a 
single constitutional error—counsel’s deficient failure 
to investigate Petitioner’s background for mitigation 
evidence.  The Eleventh Circuit has clearly recognized 
that, in such circumstances, this Court’s precedents 
dictate a collective consideration of all the available 
mitigation evidence in assessing whether counsel’s 
deficient performance prejudiced the petitioner.  See 
Evans v. Sec’y, Dep’t of Corrs., No. 10-14920, 2013 
WL 50208, at *9 (Jan. 4, 2013) (en banc) (“In 
determining whether there is a reasonable probability 
of a different result, ‘we consider “the totality of the 
available mitigation evidence” ’ ” (quoting Porter, 131 
S. Ct. at 453-454 (quoting Terry Williams, 529 U.S. at 
397–398))). 

B. BECAUSE THE STATE COURT NEVER 
ASSESSED THE CUMULATIVE EFFECT OF 
COUNSEL’S FAILURE TO INVESTIGATE MITI-
GATION EVIDENCE, THE COURT OF APPEALS 
SHOULD HAVE DONE SO WITHOUT AEDPA 
DEFERENCE 

The Alabama Court of Criminal Appeals never 
evaluated the cumulative effect of counsel’s 
inexplicable failure to contact Petitioner’s friends and 
relatives, who would have offered powerful mitigation 
testimony showing the full extent of the abuse 
Petitioner suffered, and counsel’s equally unconscion-
able failure to retain a mental health expert, who 
would have testified to the connection between 
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Petitioner’s horrific upbringing and his out-of-
character crime.  The state appellate court never 
undertook such an inquiry because, in direct conflict 
with this Court’s precedents, it treated counsel’s 
failure even to explore whether a mental health expert 
could provide favorable mitigation testimony as a 
reasonable tactical decision.  Compare Pet. App. 335a-
336a, 338a with Burger v. Kemp, 483 U.S. 776, 794 
(1987) (“We have decided that ‘strategic choices made 
after less than complete investigation are unreasonable 
precisely to the extent that reasonable professional 
judgments support the limitation on investigation.’” 
(quoting Strickland, 466 U.S. at 690-691)); see also 
Wiggins v. Smith, 539 U.S. 510, 533 (2003). 

Respondent acknowledges that the Alabama 
Court of Criminal Appeals “did not address the 
separate question of prejudice,” Br. in Opp. 21, 
resulting from trial counsel’s failure to retain the 
mental health expert that she had told the trial judge 
was essential to her ability to prepare a mitigation 
case.  Thus, a fortiori the Alabama Court of Criminal 
Appeals did not assess the collective prejudicial impact 
of trial counsel’s related failures to discover and 
develop both the lay testimony of Petitioner’s friends 
and family regarding the extent of the abuse Petitioner 
suffered and the expert testimony regarding the effect 
that abuse had on Petitioner’s mental health and 
mental state.   

This Court has held consistently that, when the 
state court did not adjudicate the merits of 
Strickland’s prejudice prong, the federal habeas court’s 
prejudice prong review is de novo, free from Section 
2254(d)(1)’s constraints.  See Rompilla v. Beard, 545 
U.S. 374, 390 (2005) (“Because the state courts found 
the representation adequate, they never reached the 
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issue of prejudice, and so we examine this element of 
the Strickland claim de novo.” (internal citations 
omitted)); Wiggins, 539 U.S. at 534 (same); cf. also 
Porter, 130 S. Ct. at 452 (“Because the state court did 
not decide whether Porter’s counsel was deficient, we 
review this element of Porter’s Strickland claim de 
novo.” (citing Rompilla)).  Because the Alabama 
Court of Criminal Appeals, as a consequence of its 
patently unreasonable application of the deficient 
performance prong of the Strickland test, failed to 
engage in the cumulative prejudice inquiry that this 
Court’s precedents require, the court of appeals should 
have resolved the cumulative prejudice inquiry de 
novo, free from Section 2254(d)(1)’s constraints. 

When a federal habeas court applies de novo 
review, it need not give the state court’s decision “the 
benefit of the doubt.”  Woodford v. Visciotti, 537 U.S. 
19, 24 (2002) (per curiam).     Moreover, consistent 
with the logic and plain language of this Court’s 
holding in Pinholster, every circuit to have addressed 
the issue has held that, when a federal habeas court 
engages in de novo review, it is not limited to the 
record that was before the state court.  See, e.g., Miles 
v. Ryan, 691 F.3d 1127, 1149 n.2 (9th Cir. 2012); 
Toliver v. Pollard, 688 F.3d 853, 859 (7th Cir. 2012); 
Robinson v. Howes, 663 F.3d 819, 823 (6th Cir. 2011).  
This latter distinction between de novo review and 
review under Section 2254(d)(1) is especially critical—
and especially likely to be outcome determinative—
where, as here, the habeas petitioner was denied the 
opportunity to present evidence in state court and, 
thus, would otherwise have the burden of satisfying 
Section 2254(d)(1) solely on the basis of his state court 
pleading.  See Borden v. Allen, 646 F.3d 785, 831 (11th 
Cir. 2011) (Wilson, J., concurring in part and 
dissenting in part) (describing this burden as 
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“virtually impossible”).   

C. THE COURT OF APPEALS DID NOT CONSIDER 
DE NOVO WHETHER THE CUMULATIVE 
EFFECT OF TRIAL COUNSEL’S DEFICIENT 
INVESTIGATION OF MITIGATION EVIDENCE 
PREJUDICED PETITIONER  

In her attempt to avoid certiorari, Respondent 
argues that the court of appeals’ prejudice prong 
analysis included a de novo review of the cumulative 
prejudicial effect of trial counsel’s deficient investiga-
tion of mitigation evidence.  Br. in Opp. 26.  The court 
of appeals did no such thing.  By its own admission, 
the court of appeals divided Petitioner’s unitary 
ineffective assistance claim into two “buckets”—the 
failure to interview friends and family on the one hand 
and the failure to retain a mental health expert on the 
other, even referring to those related failures as 
distinct “claims.”  Pet. App. 14a-15a.  With respect to 
the former, the court below expressly stated at the 
outset of its analysis that it was not applying de novo, 
but assessing only whether “the state appellate court’s 
adjudication of Strickland’s prejudice standard was 
unreasonable,” id. at 14a, which is plainly the language 
of AEDPA. 

Respondent nonetheless contends that the court of 
appeals’ subsequent “language suggests a holding that, 
even under de novo review, [Petitioner] is not entitled 
to habeas relief.”  Br. in Opp. 26-27.  Respondent 
provides a block quote from the court of appeals, id. at 
27 (quoting Pet. App. 16a), but the quote omits the 
critical language of footnote 9.  That footnote makes 
clear that, far from engaging in a de novo cumulative 
prejudice inquiry, the court of appeals applied 
AEDPA deference to the question whether Petitioner 
was prejudiced by his trial counsel’s failure to discover 
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and present the mitigation testimony of Petitioner’s 
friends and family.  Citing Pinholster, the court of 
appeals explicitly stated that it “was bound to review 
the merits of [Petitioner’s] claim given the allegations 
in his Rule 32 Petition, because the state court ruled 
on his claim without the benefit of an evidentiary 
hearing.”  Pet. App. 16a-17a n.9.  Had the court of 
appeals undertaken de novo review, its analysis would 
have looked completely different—it would not have 
cited Pinholster, nor would it have limited its review 
to the “record before the state court,” a constraint 
that, arises from Section 2254(d)(1) and thus applies 
only when the state court has adjudicated the merits of 
the issue under consideration.  See Pinholster, 131 S. 
Ct. at 1401; Miles, 691 F.3d at 1149 n.2; Toliver, 688 
F.3d at 859; Robinson, 663 F.3d at 823.     

II. THE DECISION BELOW CREATES A CLEAR 
CIRCUIT SPLIT AS TO THE PROPER STANDARD OF 
REVIEW UNDER AEDPA WHEN THE STATE 
COURT FAILED TO CONSIDER THE CUMULATIVE 
PREJUDICIAL IMPACT OF ALL RELATED ASPECTS 
OF COUNSEL’S DEFICIENT PERFORMANCE 

The decision below has created a clear circuit split.  
Although Respondent seeks to explain the split away, 
its efforts do not withstand scrutiny. 

A.  Respondent fails even to mention the Tenth 
Circuit’s decision in Cargle v. Mullin, 317 F.3d 1196 
(2003), which the Petition discusses at length, see Pet. 
22.  The omission is quite telling, because Cargle is the 
case that is most glaringly at odds with the decision 
below.  As here, the petitioner in Cargle had alleged in 
his state habeas petition that his trial counsel’s 
performance was deficient in multiple, yet related, 
ways.  317 F.3d at 1212.   The state court, however, on 
the basis of a purported procedural bar, refused to 
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consider certain failures in its Strickland prejudice 
analysis, and it concluded further that the non-barred 
deficiency was not, standing alone, prejudicial under 
Strickland.  Ibid.  On federal habeas review, the Tenth 
Circuit found that, because the state court had never 
assessed “the prejudice flowing from all of counsel’s 
deficient performance[,] as Strickland directs[,] * * * 
there was no state decision to defer to * * * on [the 
prejudice] issue,” requiring the federal courts to review 
the prejudice question de novo.  Ibid. 

 The only distinction between Petitioner’s case 
and Cargle is that, in Cargle, the reason for the state 
court’s failure to conduct a cumulative prejudice 
review was its application of procedural bar that the 
Tenth Circuit subsequently deemed inadequate, 
whereas in Petitioner’s case it was the Alabama Court 
of Criminal Appeals’ unreasonable application of 
Strickland’s deficient performance prong, see p. 4, 
supra.  But the underlying reason for the absence of a 
state court’s adjudication on the merits is irrelevant to 
the existence of a conflict among the circuits.  In both 
scenarios, however, the state court has, without 
adequate justification, failed to conduct the prejudice 
inquiry that Strickland requires. 

B. Respondent also misapprehends why the 
decision below is also at odds with the Tenth Circuit’s 
decision in Wilson v. Workman, 577 F.3d 1284 (2009) 
(en banc), and the Fourth Circuit’s decision in 
Winston v. Pearson, 683 F.3d 489 (2012), pet. for cert. 
filed, No. 12-492 (Oct. 17, 2012). 1  Like Cargle, both 
                                           
1 Because the decision below conflicts with decisions of the Tenth 
Circuit, whether this Court reverses the Fourth Circuit’s decision 
in Winston should have no bearing on whether to grant 
Petitioner’s petition.  
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cases stand for the proposition that, where the state 
court unreasonably refused to consider an essential 
aspect of the petitioner’s ineffective assistance claim, 
the state court did not adjudicate the merits of the 
claim within the meaning of Section 2254(d)(1).  In 
Workman, the state court unreasonably refused to 
consider certain evidence proffered by the petitioner; 
in Winston, the state court unreasonably denied the 
petitioner’s request for an evidentiary hearing 
altogether.  The common thread between Workman, 
Winston, and Petitioner’s case is that, in each case, the 
state court, in reliance upon an unreasonable 
antecedent determination, failed to assess the 
cumulative prejudice effect of trial counsel’s clearly 
deficient failures.   

C.  Petitioner’s case represents an ideal vehicle to 
resolve the circuit split.  The court of appeals itself 
acknowledged that “this would be a different case” if 
Petitioner’s state habeas pleading had been more 
detailed in its description of “the undiscovered 
instances of abuse he suffered,” Pet. App. 16a n.9.  
This is precisely the additional detail that Petitioner 
included in his federal habeas petition and upon which 
Petitioner would have been able to elaborate further at 
a federal evidentiary hearing (or through an amended 
federal habeas petition, if necessary).  There is thus 
good reason to believe that the court of appeals’ refusal 
to engage in de novo review, not limited to the state 
court record, was outcome determinative both to 
Petitioner’s request that his case be remanded to the 
district court for a federal evidentiary hearing and, 
ultimately, to whether Petitioner would receive relief 
from his death sentence.    

Contrary to Respondent’s assertion, Petitioner did 
not waive the standard of review issue by failing to 
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include it in his petition for rehearing.  Br. in Opp. 28-
29.  Petitioner clearly argued in his principal appellate 
brief that, because the Alabama Court of Criminal 
Appeals had not assessed “whether [he] had been 
prejudiced by his trial counsel’s collective failings at 
the penalty phase” and “did not consider [trial 
counsel’s] failure [to retain a mental health expert] as 
part of its subsequent prejudice analysis,” the federal 
courts “should therefore address de novo whether [he] 
suffered prejudice within the meaning of Strickland.” 
Pet. Corr. Br., No. 09-11716-P (11th Cir.) 52-53 (filed 
Feb. 9, 2010).  Petitioner was not obligated to raise the 
issue again in a rehearing petition.  See 11th Circuit 
Rule 35-3 (“[T]he filing of a petition for rehearing or 
rehearing en banc is not a prerequisite to filing a 
petition for writ of certiorari.”).    

Respondent is also incorrect in asserting that there 
is no “additional evidence, not before the state court, 
that [Petitioner] wished to put before the federal 
court.” Br. in Opp. 20-21.  As Petitioner has 
emphasized throughout his federal habeas proceedings, 
the state courts had refused to provide him an 
evidentiary hearing.  Consequently, the post-
conviction record that the Alabama Court of Criminal 
Appeals considered was comprised solely of 
Petitioner’s state habeas petition, which the court of 
appeals below acknowledged could not be expected to 
contain allegations “equivalent [in detail] to the type 
of proof that one would expect [to be adduced] in an 
evidentiary hearing.”  Pet. App. 17a n.9.  The court of 
appeals described the type of evidence that would have 
entitled Petitioner to relief under Strickland.  See ibid.  
Petitioner has argued repeatedly that, at a federal 
evidentiary hearing, this is precisely the type of 
evidence he would present. 
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III. AT A MINIMUM, THE COURT SHOULD GRANT, 
VACATE, AND REMAND ON THE SECOND 
QUESTION PRESENTED 

When a federal habeas court’s review is under 
Section 2254(d)(1), the court is limited to the state 
court record.  Conversely, when a federal court 
undertakes de novo review of the petitioner’s claim, it 
is not limited to the state court record.  Pinholster 
makes this clear, and the circuits are in agreement on 
this point.  See p. 5, supra.  

Although it is clear that the court of appeals did 
not engage in a de novo inquiry, not limited to the 
state court record, of the cumulative prejudice 
Petitioner suffered from counsel’s multiple related 
deficiencies, the court of appeals did expressly state 
that it was engaging in piecemeal de novo review of 
whether trial counsel’s failure to retain a mental health 
expert, standing alone, prejudiced Petitioner.  See Pet. 
App. 15a.  Thus, the court of appeals’ statement that 
Petitioner had not “alleged what specifically a mental 
health expert would have said about his mental 
status,” id. at 16a n.9, logically must have been in 
reference to the supposed (though easily cured) 
pleading deficiencies in Petitioner’s federal habeas 
petition.  Respondent’s suggestion that the court of 
appeals must instead have been referring “to the 
allegations that [Petitioner] raised * * * in his state-
court Rule 32 petition,” Br. in Opp. 31 (emphasis in 
original), cannot be squared with Pinholster. 

Respondent does not attempt to defend the court 
of appeals’ invocation of the federal habeas pleading 
requirement, which Respondent had never raised, 
without any notice to Petitioner.  At the very least, 
the judgment below should be vacated, and the case 
remanded for further consideration in light of Wood v. 
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Milyard, 132 S. Ct. 1826 (2012).  See Pet. 29-36. 

CONCLUSION 

The petition for a writ of certiorari should be 
granted. 

Respectfully submitted, 
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