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The issue presented—whether “course of 
employment” under the Jones Act requires a 
subjective intent to further the employer’s 
business interests—is worthy of the Court’s 
attention. The split among lower courts over the 
question is robust and well-developed. That 
conflict produces divergent results among 
comparable cases in different courts. The 
addition of a subjective-intent condition to the 
Act’s course-of-employment requirement 
deviates from the Court’s precedents and 
threatens a radical diminution of the scope of 
seaman protections under the Act. Hercules’s 
opposition fails to undermine these 
considerations in favor of review. 

Moreover, this case provides the right 
vehicle to decide the issue. The choice between 
the competing constructions of the Act was 
dispositive. And there are no vehicle problems, 
as Hercules effectively concedes. The Court 
should grant review. 

ARGUMENT 
I. THE DEEP DIVIDE AMONG LOWER COURTS 

WARRANTS REVIEW. 
The petition accurately describes an 

entrenched split among appellate courts over 
the test for deciding whether a seaman’s action 
falls within the “course of employment” for 
purposes of the Jones Act. Pet. 16-20. The 
Third, Fourth, and Sixth Circuits, among other 
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courts, evaluate course of employment 
objectively, without regard to actual subjective 
intent, and hold that conduct is within the 
course of employment if it is “necessarily 
incident” to the seaman’s duties. E.g., Mills v. 
CSX Transp., Inc., 300 S.W.3d 627, 632 (Tenn. 
2009); Baker v. Baltimore & Ohio R.R. Co., 502 
F.2d 638, 642-643 (CA6 1974); Carney v. 
Pittsburgh & Lake Erie R.R. Co., 316 F.2d 277, 
278-279 (CA3 1963); Virginian Ry. v. Early, 130 
F.2d 548, 550 (CA4 1942). In contrast, a number 
of other courts, including the Seventh and 
Tenth Circuits, require that the injury-causing 
employee must hold a subjective intent to act 
“in furtherance of the employer’s business 
interests.” E.g., Sobieski v. Ispat Island, Inc., 
413 F.3d 628, 633-634 (CA7 2005); Copeland v. 
St. Louis-S.F. Ry. Co., 291 F.2d 119, 121 (CA10 
1961); Brailas v. Shepard S.S. Co., 152 F.2d 
849, 850 (CA2 1945). The Fifth Circuit’s 
adoption of the subjective-intent requirement 
deepens the split and departs from its own 
precedents, which apply an objective test. See 
Smith v. Med. & Surgical Clinic Assn., 118 F.3d 
416, 419 (CA5 1997). 

The majority “necessarily incident” 
formulation is incommensurable with the 
subjective-intent requirement, such that these 
two tests produce different outcomes in 
comparable cases. Conduct incidental to 
employment (for which liability attaches under 
the majority approach) is commonly undertaken 
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without an actual subjectively held purpose to 
further the employer’s business, thus falling 
outside course of employment under the 
minority test. See, e.g., Smith, 118 F.3d, at 419-
420 (injury from voluntary flu shot arranged by 
employer held necessarily incident to 
employment); Rostocki v. Consol. Rail Corp., 19 
F.3d 104, 106-107 (CA2 1994) (injury suffered 
on day off while picking up paycheck held 
necessarily incident); Healy v. Penn. R.R. Co., 
184 F.2d 209, 212 (CA3 1950) (injury suffered 
during visit to supervisor incidental to purchase 
of war bonds, itself incidental to employment, 
within scope of employment). These competing 
formulations create a meaningful circuit split. 

The principal contribution of Hercules’s 
opposition is to point out other courts in the “in 
furtherance” column, leaving the courts 
addressing the issue split by a 9-to-8 margin. 
See Mullahon v. Union Pac. R.R., 64 F.3d 1358, 
1362 (CA9 1995); Brooks v. Wash. Terminal Co., 
593 F.2d 1285, 1288-1289 (CADC 1979);1

                                            
1 Brooks’s inclusion is a close question. Although it 
affirmed judgment against the plaintiff’s vicarious 
liability claim because there was “no reason to 
believe [the co-employee tortfeasor] was acting, or 
supposed he was acting, in furtherance of the 
defendant’s business,” Brooks expressly noted that 
the significant questions “concerning the scope of 
respondeat superior” under the Jones Act and FELA 
raised by Baker and other cases were irrelevant 

 Sheaf 
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v. Minneapolis, St. Paul & Sault Ste. Marie R.R. 
Co., 162 F.2d 110, 114 (CA8 1947). But these 
cases do not diminish the split; to the contrary, 
they deepen and better define it. They also 
underscore that no further percolation of the 
issue is needed, as virtually every federal court 
of appeals has weighed in. Indeed, further 
percolation would be counterproductive, as 
demonstrated by the generation of intra-circuit 
splits over the Act’s proper construction. See 
Pet. 18-20 (noting intra-circuit conflicts in the 
Fifth, Seventh, and Tenth Circuits). Hercules’s 
lengthy recapitulation of the Fifth and other 
circuits’ criticism of Baker, BIO 19-22, likewise 
simply highlights the split, but suggests no 
reason the Court should not resolve it.2

                                                                                  
because the plaintiff had “acquiesced in the district 
court’s formulation of the doctrine” and challenged 
the “in furtherance” requirement only with respect 
to a different liability theory. 593 F.2d, at 1289 & 
n.5. 

 

2  Hercules asserts Baker has been “effectively 
overruled,” BIO 4, but there is no support for that 
claim. And Baker is far from alone in expressly 
rejecting a subjective-intent requirement. For 
instance, in Ira S. Bushey & Sons, Inc. v. United 
States, Judge Friendly repudiated the “motive test” 
for course of employment and Second Circuit 
decisions like Brailas that “refused to move beyond” 
it in favor of an objective test. 398 F.2d 167, 170-172 
& n.8 (CA2 1968). As a maritime-law case, Bushey 
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Hercules cannot avoid this conflict by 
expediently and incorrectly reframing the 
question as the applicability vel non of 
respondeat superior. There is no dispute that 
the Jones Act’s text imposes a course-of-
employment predicate to employer liability. See 
Pet. i (expressly acknowledging this 
requirement). There is thus no basis for 
Hercules’s hyperbolic assertions that petitioner 
would “create the functional equivalent of strict 
liability” for “anything and everything that 
happens to the FELA or Jones Act employee” by 
eliminating respondeat superior from the 
analysis. BIO 3, 11. Rather, the crux of the 
matter is whether “the tortious conduct must 
have been performed with the intent to act on 
the Jones Act employer’s behalf.” BIO 6. On 
that issue, lower courts are starkly divided. 

Hercules’s attempt to distinguish away the 
split similarly fails. Every decision on Jones Act 
liability based upon a co-employee’s tort—
including the decision below and other cases on 
both sides of the split—applies the identical 
course-of-employment analysis to both the 
claimant and his co-employee. E.g., Sobieski, 
413 F.3d, at 633-634; Gallose v. Long Island 
R.R. Co., 878 F.2d 80, 83 (CA2 1989); Baker, 502 

                                                                                  
properly informs the interpretation of the Jones 
Act’s course-of-employment requirement. See The 
Arizona v. Anelich, 298 U.S. 110, 119 (1936). 
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F.2d, at 641-642; Trost v. Am. Hawaiian S.S. 
Co., 324 F.2d 225, 227 (CA2 1963); accord App. 
12a. Hercules nonetheless maintains that 
Carney, Early, Smith, and other cases 
construing “course of employment” are 
irrelevant, because they interpret that 
requirement in connection “with the actions of 
the injured employee and not those of the co-
worker who injured him.” BIO 14. Indeed, this 
is the only argument Hercules offers against the 
split, and the opposition deploys it repeatedly. 
See id. at 9, 10, 11, 12, 13, 14, 15, 16, 21-22.  

Beyond its own ipse dixit, however, Hercules 
offers nothing to support the unpersuasive 
claim that own-negligence cases are inapposite 
to defining “course of employment” for co-
employee tortfeasors. Courts assessing vicarious 
liability cite both types of cases 
interchangeably. E.g., App. 20a-21a. Hercules 
does likewise, belying its own argument. BIO 14 
(citing Smith, an own-negligence case, to argue 
Mr. Cosenza was outside the course of his 
employment). 3

                                            
3  Below, Hercules argued that the same “in 
furtherance” test applied to Mr. Cosenza and Mr. 
Beech alike. Hercules CA5 Opening Br. 47-48. It has 
never before argued that different tests apply to 
Jones Act claimants and co-employee tortfeasors. 

 Equally important, Hercules’s 
suggestion that “course of employment” means 
different things to different Jones Act 
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employees conflicts with the text of the statute 
itself. See 46 U.S.C. §30104. 

There is not a hint of support in precedent 
or statutory text for differential standards like 
those Hercules imagines, and no logical reason 
to conjure them from whole cloth. Yet that 
specious argument is the only one Hercules 
offers for distinguishing the numerous lower-
court precedents unfavorable to it and ignoring 
the split of authority they form. The Court 
should not be gulled. 
II. THE DECISION BELOW CANNOT BE 

RECONCILED WITH THE COURT’S 
PRECEDENTS. 
The Arizona, Braen v. Pfeifer Oil 

Transportation Co., and other decisions from 
this Court establish the breadth of the Jones 
Act’s course-of-employment requirement and 
the liberality of its interpretation. See Pet. 
21-29. They do not expand the Act into a strict-
liability scheme, as Hercules claims. They do, 
however, clearly indicate the untenability of the 
Fifth Circuit’s narrow construction, which lacks 
any basis in the statutory text or maritime law. 

These Jones Act cases establish principles 
beyond just a rule of liberal construction—a rule 
to which Hercules and the opinion below pay 
mere lip service. See The Arizona, 298 U.S., at 
123. They interpret “course of employment” 
expansively, stretching as “far as the words and 
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the Constitution permit.” O’Donnell v. Great 
Lakes Dredge & Dock Co., 318 U.S. 36, 39 
(1943). They conclusively refute the 
assumption—fundamental to the Fifth Circuit’s 
decision—that vicarious liability under the Act 
is contiguous with the common-law doctrine of 
respondeat superior as elaborated in decisions 
concerning land-based employment. Braen v. 
Pfeifer Oil Transp. Co., 361 U.S. 129, 132-133 
(1959); see Cortes v. Baltimore Insular Line, 287 
U.S. 367, 378 (1932). And they demonstrate that 
this Court has itself adopted the “necessarily 
incidental” formulation in the past. Erie R.R. 
Co. v. Winfield, 244 U.S. 170, 173 (1917).4

Hercules contends that the decision below is 
“fully in accordance” with these precedents. BIO 
16. But it again offers only its own ipse dixit as 

 They 
likewise make clear that even disobeying direct 
orders need not remove a Jones Act seaman 
from the course of employment. See Spokane & 
Inland Empire R.R. Co. v. Campbell, 241 U.S. 
497, 508 (1916). 

                                            
4  The petition acknowledges that the Court has 
previously employed the “in furtherance” language. 
Pet. 28, n.8; see Jamison v. Encarnacion, 281 U.S. 
635, 640 (1930). Hercules suggests that settles the 
issue, but that is no more true of Jamison than of 
Winfield, which predated it. Jamison establishes at 
most that acting with subjective purpose to further 
the employer’s interest may be a sufficient condition 
for vicarious liability, not that it is a necessary one. 
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support. The Court can search Hercules’s 
opposition in vain for even one citation to Braen, 
O’Donnell, or The Arizona—much less an 
argument for reconciling the Fifth Circuit’s 
construction with them. Instead, Hercules cites 
district- and circuit-court cases to claim that 
“the standard of respondeat superior is no 
broader in Jones Act cases than under common 
law.” BIO 5 (citing Sobieski, 413 F.3d, at 628); 
accord BIO 7 (citing Hall v. Diamond M Co., 
635 F.Supp. 362, 366 (ED La. 1986)). But see 
Braen, 361 U.S., at 132 (“[T]he scope of a 
seaman’s employment . . . [is] not measured by 
the standards applied to land-based 
employment relationships.”); Cortes, 287 U.S., 
at 377-378 (“Congress did not mean that the 
standards of legal duty must be the same by 
land and sea.”). 

Sobieski, like the decision below, is 
inconsistent with the Court’s pronouncements 
that the dimensions of Jones Act liability flow 
originally not from the common law, but from 
maritime law. To the extent that Jones Act 
precedents incorporate concepts like respondeat 
superior from the common law, they are 
adapted to the maritime purpose of protecting 
seamen, not simply adopted wholesale. The 
Arizona, 298 U.S., at 119; accord Norfolk 
Shipbuilding & Drydock Corp. v. Garris, 532 
U.S. 811, 815 (2001) (“The common-law duties 
of care have not been adopted and retained 
unmodified by admiralty, but have been 
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adjusted to fit their maritime context.”). 
Sobieski, fundamental to both the Fifth Circuit’s 
decision and Hercules’s defense of it, gets this 
exactly backwards. See Pet. 21-23; Trost, 324 
F.2d, at 227. The resulting conflict between the 
decision below and the Court’s precedents 
further warrants intervention. 
III. THE FIFTH CIRCUIT’S CONSTRICTION OF 

JONES ACT LIABILITY HAS SEVERE 
CONSEQUENCES. 
The broad repercussions of the opinion 

below likewise counsel in favor of review. See 
Pet. 32-34. The Fifth Circuit’s equivocal dictum 
on the effect of company policy does little to 
diminish the sweep of its decision, and 
Hercules’s reliance on it is misplaced. Even if 
“not every violation of safety policy 
automatically casts an employee outside the 
course of his employment,” App. 24a, 
conditioning liability on a subjective intent to 
further the employer’s interests, defined by 
reference to policy, makes such violations 
functionally, even if not formally, 
determinative. Whenever a seaman was aware 
that his act violated company policy, he would 
lack the necessary subjective intent to further 
the employer’s interests; rather, like Mr. 
Cosenza, his intentional act in contravention of 
policy would readily establish his intent as 
“inimical” to those interests, defeating Jones Act 
liability. And because the course-of-employment 
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test is the same for claimants and co-employees 
alike, an “in furtherance” requirement equally 
narrows the scope of liability in the context of 
own-negligence claims. 

Thus, for example, families of seamen killed 
in an oil-rig explosion could be denied recovery 
if their deaths were caused by coworkers who 
knowingly failed to follow published drilling 
protocols. Likewise the seaman who disregards 
his safety training while attaching himself to a 
lifeline and is swept away when a wave strikes 
in heavy seas. A rule permitting such results 
fails to abide Congress’s intent that the Act 
“provide liberal recovery for injured workers.” 
Kernan v. Am. Dredging Co., 355 U.S. 426, 432 
(1958). 

The importance of the issue is not lessened 
by the Court’s nonprecedential denial of 
certiorari in Cluck v. Union Pacific Railroad Co. 
81 U.S.L.W. 3212 (Jan. 14, 2013). Cluck is 
distinguishable in any event. The Jones Act and 
FELA are largely parallel, but they do not 
precisely mirror one another in all respects. See 
Braen, 361 U.S., at 132. Though Hercules 
claims seamen receive no greater protection 
than land-based employees, the cases it cites 
disprove that claim. See Sheaf, 162 F.2d, at 114 
(distinguishing FELA cases demanding act be 
“in furtherance” from Jamison and other Jones 
Act cases, because “the duties of the employer to 
its employees are different, giving rise to a 
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broader or more liberal construction of the 
statutes applicable,” citing Socony-Vacuum Oil 
Co. v. Smith, 305 U.S. 424, 430 (1939)). Thus, 
while confirming a broad scope of “course of 
employment” in Cluck would have settled the 
issue in the Jones Act context, declining to do so 
leaves the question open, at least as to Jones 
Act claimants like petitioner. 
IV. THIS CASE IS A GOOD VEHICLE TO DECIDE 

THE QUESTION PRESENTED. 
This case cleanly presents the question. 

Selection of the proper construction of the 
statutory text is dispositive. The opinion below’s 
conclusory assertion that the act causing the 
accidental discharge was outside Mr. Cosenza’s 
course of employment under either test is 
untenable. See Pet. 29-32. And there are no 
vehicle problems to impede the Court reaching 
the question, as the opposition’s silence 
effectively concedes.5

Hercules’s opposition simply fails to engage 
the argument for review. It is no answer merely 

 

                                            
5 As Hercules now admits, BIO 13-14, Mr. Beech 
was within the course of his employment; only Mr. 
Cosenza’s status remains disputed. Regardless, 
under the “necessarily incident” formulation, that 
Mr. Beech was within the course of employment is 
not truly subject to question. E.g., Carney, 316 F.2d, 
at 278 (employee asleep and off-duty within course 
of employment). 
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to recite that the Fifth Circuit asserted its 
holding would stand under either formulation of 
the course-of-employment test. Braen strongly 
suggests otherwise, see 361 U.S., at 132-133, 
and the striking factual and analytical 
similarity to Baker essentially refutes the claim. 
See 502 F.2d, at 640-643; Pet. 30-32. 

The Fifth Circuit and Hercules disregard 
the district court’s factual findings to reach 
their conclusion. They rely heavily on conduct—
leaving the rig’s lounge to retrieve the firearm 
and showing it to Mr. Beech—that the district 
court expressly found had concluded, and whose 
purpose Mr. Cosenza had abandoned, App. 50a-
51a, to determine that a later act—sitting down 
on the couch—was not incidental to his 
employment. 6

                                            
6 Hercules misrepresents the district court’s factual 
findings to suggest Mr. Cosenza was not performing 
any duties of his position at the critical moment. 
BIO 7. In fact, the district court found that, at the 
moment of the accidental discharge, Mr. Cosenza 
was doing exactly what Hercules wanted and 
intended him to be doing, even though that was not 
drilling. There were no drilling operations while the 
rig was stacked between jobs. App. 30a. But 
“stay[ing] indoors and enjoy[ing] periods of 
relaxation and social interaction” while passively 
monitoring the rig generator were among Mr. 
Cosenza’s duties that night, and he was performing 
those duties at the critical moment. App. 48a. 

 They thus ignore the district 



  

 

14 

court’s conclusion that Mr. Cosenza, having 
departed from his course of employment 
temporarily, had returned to his duty. See 
Frederick v. Swift Transp. Co., 616 F.3d 1074, 
1080 (CA10 2010) (“[E]ven if the actual act of 
consuming methamphetamine were to 
constitute an abandonment of the driver’s 
employment, Swift’s driver resumed her 
employment as soon as she recommenced 
driving Swift’s tractor-trailer on the assigned 
route.”). 

The proper question, which the Fifth Circuit 
did not address, is whether Mr. Cosenza’s act 
that caused the accident—sitting down on the 
lounge’s couch while in possession of a 
firearm—met the “necessarily incident” 
formulation’s objective test. It did. Hercules 
concedes that “[s]itting down on a couch may be 
incidental to one’s employment,” BIO 23, and it 
was in the circumstances of Mr. Cosenza’s 
duties that night. And under an objective 
evaluation, Mr. Cosenza’s possession of a 
weapon while discharging those duties did not 
cast him outside the Jones Act’s protections. A 
seaman engaging in night-watchman duties 
while in possession of a firearm is both 
reasonably foreseeable to the employer and 
could reasonably have been thought by the 
seaman to benefit the employer. See Smith, 118 
F.3d, at 419. Accordingly, selection of the proper 
interpretation of “course of employment” is 



  

 

15 

dispositive, the Fifth Circuit’s erroneous dictum 
notwithstanding. 

CONCLUSION 
The petition for a writ of certiorari should 

be granted. 
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