
No. 12-639 
 

IN THE 

 
 

HONG HUANG, a.k.a. Linda Huang, 

     Petitioner, 
v. 

 

SECRETARY U.S. DEPARTMENT OF HOMELAND SECURITY 

et al. 

Respondents. 

 
On Petition for a Writ of Certiorari 

to the United States Court of Appeals 
for the Eleventh Circuit 

 

REPLY BRIEF FOR THE PETITIONER 

 

Lawrence P. Lataif 
Danielle Huntley 
LAWRENCE P.  

LATAIF LLC 
650 Beacon Street 
Suite 100 
Boston, MA 02215 
 
 

Thomas C. Goldstein 
Counsel of Record 

Tejinder Singh 
GOLDSTEIN &  

RUSSELL, P.C. 
5225 Wisconsin Ave. NW 
Suite 404 
Washington, DC 20015 
(202) 362-0636 
tg@goldsteinrussell.com 
 

 



 

TABLE OF CONTENTS 

TABLE OF AUTHORITIES ......................................... i 

REPLY BRIEF FOR THE PETITIONER ................... 1 

CONCLUSION .......................................................... 13 

TABLE OF AUTHORITIES 

Cases 

Aschroft v. Iqbal,  
556 U.S. 662 (2009) .................................................. 3 

Booth v. Churner,  
532 U.S. 731 (2001) .................................................. 9 

Gonzalez v. Sec’y of Dep’t of Homeland Sec.,  
678 F.3d 254 (3d Cir. 2012) ........................... 4, 6, 11 

Klene v. Napolitano,  
697 F.3d 666 (7th Cir. 2012) ................................ 5, 6 

United States v. Clintwood Elkhorn Min. Co., 
553 U.S. 1 (2008) ...................................................... 8 

United States v. Williams,  
504 U.S. 36 (1992) .................................................... 3 

Verizon Commc’ns, Inc. v. FCC,  
535 U.S. 467 (2002) .................................................. 3 

Weinberger v. Salfi,  
422 U.S. 749 (1975) .............................................. 8, 9 

Statutes 

8 U.S.C. § 1252(b) ...................................................... 10 

8 U.S.C. § 1421(c) .............................................. passim 

8 U.S.C. § 1429 .............................................. 2, 4, 9, 11 

8 U.S.C. § 1447(b) ...................................................... 11 

42 U.S.C. § 405(g) ........................................................ 8 



 

REPLY BRIEF FOR THE PETITIONER  

Federal immigration law contemplates that an 
applicant for naturalization will attend an 
administrative hearing and then seek de novo judicial 
review in the district court if she receives an adverse 
administrative decision.  Here, petitioner has done 
everything in her power to obtain the administrative 
hearing that Congress contemplated she would 
receive.  But the Government acted to prevent the 
statute’s operation.  It simultaneously denied her 
naturalization application and initiated removal 
proceedings, thus blocking the administrative review 
of petitioner’s application by preventing her from 
receiving a hearing.  Having purposefully thrust 
petitioner’s naturalization application into a state of 
executive branch limbo, the Government argues that 
she cannot obtain judicial review of her naturalization 
application because she has not “exhausted” her 
administrative remedies.  But of course that is true for 
one reason only:  the Government blocked her from 
receiving that very remedy.  Contrary to the Eleventh 
Circuit’s decision in this case, other circuits would hold 
that Congress did not empower the executive branch 
to manipulate the judicial process and the jurisdiction 
of the courts in this manner. 

The brief in opposition concedes that the courts of 
appeals are divided over the scope of courts’ power to 
adjudicate denials of naturalization while removal 
proceedings are pending.  It also does not dispute that 
this case presents a frequently recurring fact pattern; 
as the petition showed, thousands of applicants are 
faced with the question presented every year.  Pet. 16.  
The petition therefore raises an important question of 
federal law that warrants this Court’s review. 
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In opposing certiorari, the Government raises two 
objections: first, that the exhaustion issue in this case 
is distinct from the broader jurisdictional issue that is 
the subject of the circuit conflict; and second, that the 
decision below is correct.  Neither contention provides 
a persuasive basis to deny review. 

1. The question presented encompasses two 
situations, both of which this Court must address in 
order to provide clarity in this vitally important area 
of the law of naturalization.  First, do courts have the 
power to grant relief to naturalization applicants in 
removal proceedings?  The Government does not 
dispute that the courts of appeals are intractably 
divided over whether 8 U.S.C. § 1429 – which provides 
that the Attorney General may not consider an 
application for naturalization while removal 
proceedings are pending – also limits the power of 
Article III courts.  Two circuits hold that district courts 
lack jurisdiction to consider naturalization 
applications while removal proceedings are pending; 
one holds that the onset of removal proceedings 
renders judicial review of a naturalization application 
moot; three hold that the courts have jurisdiction, but 
no power to authorize relief; and two hold that courts 
have jurisdiction as well as the power to issue 
declaratory relief. 

Second, does the executive branch have the power 
to prevent judicial review on an application for 
naturalization by initiating removal proceedings 
before an administrative hearing, thwarting an 
applicant’s ability to meet the statutory prerequisite 
for judicial review in Section 1421(c)?  In this case, the 
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Eleventh Circuit held that the statute creates an 
inflexible statutory exhaustion requirement, not 
subject to waiver even when, as here, the agency’s 
tactical use of removal proceedings frustrates 
petitioner’s ability to obtain the judicial review that 
Congress required.  Pet. App. 6a. 

The Government argues that the two aspects of 
the question presented are sufficiently distinct that 
the circuit conflict is not implicated in this case.  That 
is incorrect.1  In both situations, the question is the 
same: whether the executive branch has the power to 
manipulate the district courts’ jurisdiction by 
initiating removal proceedings.  The Court therefore 
must address both aspects of the question presented in 
order to provide any meaningful relief to 

                                            
1 The question whether removal proceedings strip 

courts of jurisdiction or the power to grant relief was fully 
briefed below, see Pet. 9, and is thus squarely presented in 
this case.  See Verizon Commc’ns, Inc. v. FCC, 535 U.S. 467, 
530 (2002) (“Any issue pressed or passed upon below . . . is 
subject to this  Court’s broad discretion over the questions it 
chooses to take on certiorari . . . .”) (internal citation and 
quotation marks omitted); United States v. Williams, 504 
U.S. 36, 41 (1992) (holding that the “pressed or passed 
upon” rule “operates (as it is phrased) in the disjunctive”).  
Moreover, because the first aspect of the question presented 
deals with the court’s subject-matter jurisdiction, it is 
necessarily presented in this case.  See Aschroft v. Iqbal, 
556 U.S. 662, 671 (2009) (holding that even though the 
Court of Appeals “hardly discussed the issue” of subject-
matter jurisdiction, the Court was bound to consider it).  
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naturalization applicants.  The Government has 
consistently taken the view that naturalization 
applicants facing removal proceedings should not 
obtain judicial review of denials of their naturalization 
applications.  In connection with that view, the 
Government has argued that Section 1429 deprives 
courts of the power to grant relief in naturalization 
cases when removal proceedings are pending.   

As the petition demonstrates, several courts 
accept the Government’s argument.  But the Third and 
Seventh Circuits do not, leaving the circuits squarely 
divided.  Those courts hold that although Congress 
intended to limit the executive’s power to consider 
naturalization applications while removal proceedings 
are pending, it did not intend to limit the power of the 
courts to provide declaratory relief to applicants – even 
though such judicial review of a naturalization 
application might influence removal proceedings, e.g., 
by resolving factual issues common to both 
naturalization and removal.  Thus, in the Third and 
Seventh Circuits, while courts cannot order the 
Attorney General to naturalize an applicant, they can 
declare that the applicant is eligible for naturalization 
while removal proceedings are pending, and their 
findings can have preclusive effect in removal 
proceedings.  As the Third Circuit explained, this 
result “strikes a balance between the petitioner's right 
to full judicial review . . . and the priority of removal 
proceedings,” by preventing “the possibility that 
review may be cut off by the actions of the Attorney 
General.”  Gonzalez v. Sec’y of Dep’t of Homeland Sec., 
678 F.3d 254, 260-61 (3d Cir. 2012).  And the Seventh 
Circuit explained that the right to de novo judicial 
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review in a district court is “valuable compared with 
the” more limited “review available following an order 
of removal.”  Klene v. Napolitano, 697 F.3d 666, 669 
(7th Cir. 2012).  

Since its preferred means of evading de novo 
review has proved unreliable, the Government here 
took a different tack to achieve the same result.  In 
this case, the Government simultaneously denied 
petitioner’s application and initiated removal 
proceedings prior to administrative hearings.  The 
Government deliberately positioned the case to assert 
that petitioner had not formally completed the 
exhaustion of administrative remedies under 
Section 1421(c), forbidding judicial review.  Because 
review of naturalization applications and the initiation 
of removal proceedings are both conducted by the 
Attorney General’s designees (DHS and USCIS), the 
Government has sole power over the order in which 
events unfold.  Again, the Attorney General has 
asserted the power to “cut off” judicial review for 
thousands of naturalization applicants – even those, 
like petitioner, who were denied in error. 

The exhaustion aspect of the question presented 
thus raises the same issue as the jurisdiction-stripping 
aspect.  If, as the Third Circuit held, Congress did not 
intend to empower the Attorney General to cut off 
judicial review by initiating removal proceedings, then 
it would make no sense for it to provide a mechanism 
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for the Attorney General to do precisely that.2  
Moreover, if the Court addresses only the jurisdiction-
stripping question, then applicants for naturalization 
will not receive any relief because the Government will 
simply continue to frustrate their right to judicial 
review by initiating removal proceedings prior to 
administrative hearings.  

It is true (BIO 4) that the facts of the cases giving 
rise to the circuit split involve requests for judicial 
review that occurred after a hearing.  But that only 
strengthens the argument for certiorari.  Those cases 
implicated the jurisdiction-stripping aspect of the 
question presented, but not the exhaustion issue.  This 
case, on the other hand, raises both aspects of the 
question presented, and allows the Court to address 
comprehensively whether the Attorney General has 
the power to manipulate the courts’ jurisdiction by 
manipulating the administrative schedule. 

                                            
2 On this point, the Government cites (BIO 5) dictum from 

the Seventh Circuit’s opinion in Klene stating that the result 
would have been different if the applicant in that case had failed 
to exhaust his remedies.  Of course, that issue was not before the 
court, but even assuming that the Seventh Circuit’s dictum 
reflects its position on that aspect of the question presented, that 
does not make the conclusion correct.  The more persuasive 
reasoning is in the Third Circuit’s opinion in Gonzalez, which 
explained that Congress did not intend to permit the Attorney 
General to manipulate the courts’ jurisdiction.  678 F.3d at 260-
61.  Moreover, the Government’s observation does not undermine 
the existence of a circuit conflict on the first aspect of the question 
presented. 
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In sum, this case is an ideal vehicle to address the 
question presented because both the jurisdiction-
stripping issue and the exhaustion issue are squarely 
presented.  The Government has not denied that the 
former presents a recurring circuit conflict on an 
important issue of federal law; nor has it disproven 
that the latter is an essential corollary. 

2.  The brief in opposition also argues the merits, 
contending that because Section 1421(c) provides that 
applicants may seek judicial review after an 
administrative hearing, the statute imposes an 
inflexible exhaustion requirement that is not subject to 
waiver for any reason.  As explained in the Petition, 
that reading is inconsistent with the text and 
structure of the statute, with Congress’s manifest 
desire to ensure that judicial review remains free from 
executive branch tampering, and with this Court’s 
administrative exhaustion precedents.  While 
petitioner agrees that an applicant must ordinarily 
attend an administrative hearing before seeking de 
novo review in a district court, the statute does not 
provide the Government with carte blanche to thwart 
judicial review by refusing to schedule a hearing.  The 
Government’s arguments to the contrary are 
unpersuasive. 

The Government argues first that the text of 
Section 1421(c), which provides that “[a] person whose 
application for naturalization under this subchapter is 
denied, after a hearing before an immigration officer 
under section 1447(a) of this Title, may seek review of 
such denial before the United States district court,” 
“leaves no room for doubt as to whether an alien may 
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seek judicial review of a naturalization determination 
prior to a Section 1447(a) hearing.”  BIO 5.  That 
cannot be right:  the Government does not dispute the 
correctness of decisions granting judicial review when 
a hearing was denied, and therefore never held.  See 
Pet. 21; BIO 10.  Any other result would be irrational 
and inconsistent with Congress’s intent to provide 
judicial review after the administrative process has 
run its course.  

Moreover, the text of Section 1421(c) is no more 
definitive than that of the Social Security Act, which 
provides that “[a]ny individual, after any final decision 
of the Commissioner of Social Security made after a 
hearing to which he was a party . . . may obtain a 
review of such decision by a civil action.”  42 U.S.C. 
§ 405(g).  Yet in Weinberger v. Salfi, 422 U.S. 749 
(1975), this Court held that even though the Social 
Security Act’s hearing requirement was a statutorily 
imposed pre-requisite to subject-matter jurisdiction, it 
could be waived when a hearing would have been 
futile.  The Government attempts (BIO 9) to 
distinguish Weinberger on the ground that the case 
involved constitutional issues that were outside the 
agency’s jurisdiction, but that distinction does not 
explain why this Court held the exhaustion 
requirement waived.  After all, Congress has the 
authority to require exhaustion “even for a 
constitutional violation.”  United States v. Clintwood 
Elkhorn Min. Co., 553 U.S. 1, 9 (2008).  In fact, the 
dispositive issue in Weinberger was not the nature of 
the underlying claim; it was that the agency was 
without power to provide any meaningful relief, which 
meant that “a hearing [would] be futile and wasteful.”  
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422 U.S. at 767.  The fact that the Secretary in 
Weinberger conceded that exhaustion would be futile is 
likewise of no moment, because that point is beyond 
dispute in this case.  Petitioner timely requested a 
hearing in April of 2010, but she has not received one 
and she will not receive one because the agency is 
barred, by statute, from considering her application 
while removal proceedings are pending.  8 U.S.C. 
§ 1429.  Thus, it is beyond the agency’s power to 
provide relief to petitioner, just as it was in 
Weinberger.   

Weinberger stands alongside this Court’s other 
precedents in holding that the crux of any exhaustion 
inquiry is whether Congress intended to create an 
inflexible exhaustion requirement, or instead merely 
intended to require exhaustion in ordinary cases and 
preserve traditional exceptions when exhaustion 
would serve no useful purpose.  See Pet. 23-24.  The 
precedent upon which the Government principally 
relies – this Court’s decision in Booth v. Churner, 532 
U.S. 731 (2001) – plainly involved the former 
circumstance.  In enacting the Prison Litigation 
Reform Act, Congress plainly manifested its intent to 
stem a tidal wave of prisoner complaints.  But the 
statute here is different.  In enacting § 1421(c), 
Congress sought to enable, not prevent, judicial 
review, and there was never any suggestion that an 
administrative hearing was intended to be a sine qua 
non for obtaining that review when, as here, it is 
undisputed that such a hearing will not be 
forthcoming.  See Pet. 22 (citing legislative history).  
But the Government would interpret the statute to 
preclude such relief. 
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Seeking to soften the blow, the Government 
argues (BIO 12) that petitioner has not been denied a 
hearing – but that her hearing has merely been 
postponed pending removal proceedings.  That is 
disingenuous.  The only way petitioner will receive an 
administrative naturalization hearing is if the same 
agency that has already erroneously determined that 
she made false statements changes its mind in the 
removal proceedings.  If the agency hews to its 
previous conclusion, then petitioner will not receive de 
novo review, but instead a truncated and deferential 
administrative hearing before the Board of 
Immigration Appeals, and then an equally limited 
hearing in a circuit court.  See Pet. 5-6 (citing 8 U.S.C. 
§ 1252(b)).  Moreover, any adverse decision in the 
removal proceedings will be binding in any future 
naturalization hearing.  Thus, the likely consequence 
of the Government’s decision to initiate removal 
proceedings is that petitioner will never receive either 
an administrative hearing or a hearing in the district 
court. 

The Government argues (BIO 6-8) that Congress 
intended this result when it prioritized removal 
proceedings over naturalization reviews.  But that 
argument is impossible to square with the 
Government’s dogged adherence to textualism, 
because the statute creating that priority says nothing 
about the jurisdiction of the courts.  Instead, it 
provides that “no application for naturalization shall 
be considered by the Attorney General if there is 
pending against the applicant a removal proceeding 
pursuant to a warrant of arrest issued under the 
provisions of this chapter or any other Act.”  8 U.S.C. 
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§ 1429 (emphasis added).  Thus, while it is clear that 
Congress wished for removal proceedings to take 
priority within the executive branch, there is no 
indication that Congress wished to restrain the courts 
from reviewing administrative denials of citizenship 
applications.  

Moreover, only petitioner’s proposed rule accounts 
for both Congress’s desire to preserve de novo judicial 
review and its desire to prioritize removal proceedings.  
Petitioner argues only that she should have the right 
to bring the denial of her naturalization application to 
a district court so that a neutral judge can adjudicate 
her application and provide her with declaratory relief.  
As the Third Circuit explained: 

Declaratory relief, in the form of a judgment 
regarding the lawfulness of the denial of 
naturalization, permits the alien a day in 
court, as required by § 1421(c), while not 
upsetting the priority of removal over 
naturalization established in § 1429 because 
it affects the record for – but not the priority 
of – removal proceedings, thereby preserving 
both congressionally mandated goals, a de 
novo review process and the elimination of the 
race to the courthouse. 

Gonzalez, 678 F.3d at 261. 

Petitioner’s rule is also the only rule consistent 
with the structure of the statute.  For instance, the 
statute provides that any individual who does not 
receive an initial determination on her application 
within 120 days may obtain de novo review in a 
district court.  8 U.S.C. § 1447(b).  That provision says 
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nothing about removal proceedings, and thus 
authorizes judicial review even in the face of such 
proceedings.3  Similarly, once petitioner has had an 
administrative hearing, she is plainly entitled by the 
statute to judicial review.  Id. § 1421(c).  In enacting 
these two provisions, Congress made it clear that 
when administrative proceedings either result in an 
adverse decision or fail to produce a timely resolution 
to a naturalization application, de novo judicial review 
is warranted.  Both of those preconditions are met in 
this case, and petitioner should therefore be permitted 
to enter the courthouse door. 

At bottom, the Government’s argument on the 
merits is sleight of hand.  It characterizes the question 
presented as “whether courts may disregard an 
express statutory requirement” to attend a hearing 
before judicial review.  BIO 18.  Actually, the question 
presented is whether Congress created such a 
requirement at all.  For the reasons stated in the 
petition and this reply, it did not, and this Court 
should so hold. 

                                            
3 The Government takes the contrary view (BIO 11) and 

cites precedent from the Second and Fifth Circuit to that effect.  
To be sure, those cases are on the other side of the circuit split.  
But to accept their reasoning, one must adopt a counter-textual 
limitation on the courts’ jurisdiction. 
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CONCLUSION  

The petition for a writ of certiorari should be 
granted.   
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