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I. STATEMENT OF THE CASE 

A. 2010 RESTITUTION HEARING 

 At the original sentencing in this case, in Febru-
ary 2010, the probation officer reported that: 

Several identified victims of child pornogra-
phy, including Amy of the “Misty” series and 
Kylie of the “Vicky” series, have retained pri-
vate counsel and launched a nationwide ef-
fort to recoup restitution in accordance with 
the Mandatory Restitution for Sex Crimes 
section of the Violence Against Women Act of 
1994 (18 U.S.C. § 2259). 

Presentence Report at page 16, paragraph 98. The 
officer noted that the probation office had received a 
restitution request from counsel for “Misty” in the 
amount of $3,367,854. Id. As a result of this request, 
the district court set a special hearing to consider the 
award of restitution.  

 At the restitution hearing, the Government as-
serted that Amy suffered damages in the amount 
of $3,367,854 and Vicky suffered damages in the 
amount of $227,571.10. Petitioners’ Appendix [P. 
App.] 56-57.1 Kennedy objected and argued that the 
evidence presented by the Government failed to 
establish proximate cause between the losses claimed 
by Amy and Vicky and his criminal conduct. P. App. 
56. The Government argued that the restitution 

 
 1 The citations throughout are to the Petitioners’ Appendix 
filed in the Ninth Circuit Court of Appeals.  
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statute did not require proximate harm and direct 
harm. Id. Rather, the Government argued that there 
need only be some causal connection between the 
crime and the harm but stated that all that was 
required was “some reasonable connection.” P. App. 
57. 

 As to the amount, the Government argued:  

[W]e are asking this court to hold Mr. Kennedy 
jointly and severally liable for all the harms 
suffered by Amy and Vicky. This is the best 
way to ensure the victims are paid in a timely 
manner. 

P. App. 62. The Government also stated, however: 

That being said, I recognize that some courts 
in this district have imposed restitution in 
the amount of $1,000 per image, and the at-
torneys for both Amy and Vicky advised me 
that so long as restitution is paid immedi-
ately, that they would not object to a restitu-
tion order in the amount of $1,000 per image.  

Id. 

 The district judge found that both Amy and Vicky 
were “victims” of Mr. Kennedy’s criminal conduct. P. 
App. 71. Further, he found that, under this Court’s 
reasoning in United States v. Doe, 488 F.3d 1154 
(9th Cir.), cert. denied, 552 U.S. 964 (2007), the de-
fendant’s conduct was not “too remote” from the 
harm to the victims. P. App. 72. He said that “the 
causal connection required is that the victim’s loss 
be perceptible and rational without a requirement of 
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mathematical certainty.” Id. He stated that the 
victims were aware that their images were “played 
over and over again” and that “every instance of 
viewing images of child pornography represents a 
renewed violation of privacy of the victims and the 
repetition of their abuse.” P. App. 73-74. 

 The district judge agreed that the amount of 
restitution “should be reasonable and should be 
assessed in the manner consistent with the level of 
contribution.” The judge found that an award of 
$1,000 per image was reasonable. P. App. 75. Because 
Kennedy possessed 17 images of Amy and 48 images 
of Vicky, he imposed $65,000 in restitution. P. App. 
76. 

 
B. KENNEDY’S APPEAL 

 Mr. Kennedy appealed to the Ninth Circuit and 
argued that the district court’s restitution order was 
unlawful under 18 U.S.C. § 2259 because the Gov-
ernment failed to prove, by a preponderance of the 
evidence, the measure of the losses to Amy and Vicky 
that were proximately caused by Kennedy’s offense. 
The victims did not file a mandamus of Judge Jones’s 
decision or file an amicus brief in that Court.  

 A panel of the Ninth Circuit affirmed Kennedy’s 
conviction but overturned the restitution order. 
United States v. Kennedy, 643 F.3d 1251 (9th Cir. 
2011). The Ninth Circuit “interpreted [§ 2259] as 
allowing restitution only for losses that were ‘proxi-
mately’ caused by the defendant’s conduct.” Kennedy, 
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643 F.3d at 1261. Accordingly, the Ninth Circuit 
concluded that a district court must find that a de-
fendant’s conduct caused “specific losses” of the victim 
that “can be calculated with ‘some reasonable cer-
tainty.’ ” Kennedy, 643 F.3d at 1263 (quoting Doe, 488 
F.3d at 1160). The panel said that, while it is manda-
tory for the district court to consider restitution under 
the statute, the district court can order restitution 
only when there is evidence of proximate cause. The 
Ninth Circuit acknowledged, “it is likely to be a rare 
case” where the Government can carry its burden 
under this standard. Kennedy, 643 F.3d at 1266. In 
the final paragraph, the panel stated: 

Until Congress makes such a change, we re-
main bound by the language of the statute 
and our precedent. Because the district 
court’s restitution order directed Kennedy to 
pay for losses that the government did not 
prove were proximately caused by his of-
fense, the order was unlawful under § 2259 
and must be vacated. On this issue, we re-
mand to the district court for proceedings 
consistent with this opinion. In all other re-
spects, Kennedy’s conviction and sentence 
are affirmed. 

Neither the Government nor Kennedy sought further 
review.  

 
C. 2012 RESENTENCING HEARING  

 At the resentencing, the Government submitted 
additional information from Vicky. P. App. 80. Amy 
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resubmitted the materials she had submitted at the 
initial restitution hearing. P. App. 85. The Govern-
ment stated: 

I think that Amy and her attorney were 
aware of the Ninth Circuit’s decision. They 
were aware that the Ninth Circuit found 
that the materials they submitted were not 
sufficient.  

P. App. 93. Nonetheless, the Government argued that 
the district court could find proximate cause as to 
both victims and could fashion an appropriate resti-
tution order by dividing the Petitioners’ losses by the 
number of defendants ordered to pay restitution to 
date. P. App. 88. The parties referred to this as the 
“divisor” method.  

 Judge Jones also permitted Vicky’s counsel to 
make argument. Vicky’s counsel stated that she 
wanted to “echo many of the remarks made by the 
Government here with regard to proximate causa-
tion.” P. App. 95. Vicky’s counsel pointed out what she 
viewed as several shortcomings with the divisor 
method and asked for joint and several liability. But 
she also argued that Congress had set $150,000 as a 
presumptive floor for damages in civil actions in these 
kinds of cases and “that’s a very rational and reason-
able number.” P. App. 99, 100. After argument, but 
before entry of the final judgment, counsel for Vicky 
did file a letter with the district court clarifying that 
she was also asking for “full restitution” in the 
amount of $1,327,166.24.  
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 Judge Jones ruled that because Amy had submit-
ted the same evidence that this Court had found 
insufficient in the appeal, her request for restitution 
was denied. P. App. 112.2 As to Vicky, Judge Jones 
found that she had submitted sufficient information 
to demonstrate that she had incurred losses specifi-
cally related to Mr. Kennedy’s conduct. But he also 
found that Vicky had not established that Kennedy 
was the sole cause of her loss. P. App. 113-14. Because 
there were numerous contributors, the Court ordered 
the Government to provide information on the known 
defendants who had been ordered to provide restitu-
tion to Vicky. P. App. 115. He ordered that Vicky’s 
total restitution losses be divided by the number of 
defendants and that Kennedy pay his share of the 
total amount. 

 After additional verification of the number of 
known defendants, the parties agreed that the true 
number of defendants ordered to pay restitution (to 
date) is 292. The claimed losses for Vicky were 
$1,327,166.24. Thus, Kennedy’s share was $4,545.08. 
P. App. 123-127. 

   

 
 2 On page 13, fn.7 of the Petition, Petitioners assert that 
the district court required “notification” as a “prerequisite to 
receiving restitution.” The Petitioners do not provide any 
citation to the record for this assertion. Nothing in the record 
suggests that the Court or the Government asserted that 
notification was such a prerequisite.  
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D. MANDAMUS PROCEEDINGS 

 Vicky and Amy filed a writ of mandamus in the 
Ninth Circuit and argued that, while Judge Jones 
had followed the circuit precedent, he had not awarded 
them the “full” amount of their losses.  

 
II. ARGUMENT 

A. THE WRIT WAS UNTIMELY 

 Vicky and Amy filed their petition pursuant to 
18 U.S.C. § 3771, the Crime Victims’ Rights Act 
[CVRA]. That statute provides that a victim must 
petition the court of appeals for a writ of mandamus 
within 14 days of the decision denying him or her 
relief. 18 U.S.C. § 3771(d)(5)(B). The Petitioners’ com-
plaint in the writ filed on October 22, 2012, is that 
Judge Jones did not order “full restitution” for both 
Vicky and Amy in 2012. But the same was true in 
2010 when Kennedy was first sentenced. At that 
time, Judge Jones did not award the full amount 
sought by either Amy or Vicky but, instead, awarded 
a “per image” amount. Although the CVRA was in 
place in 2010, Amy and Vicky did not seek mandamus 
– even though they could have done so at that time 
and made precisely the same arguments they make in 
this writ proceeding.3 Thus, the writ was untimely 

 
 3 Another reason for their failure to do so may be that they 
agreed that so long as restitution was paid immediately, they 
would not object to a restitution order in the amount of $1,000 
per image. 
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because it was filed in the Ninth Circuit more than 
fourteen days beyond the first order denying them 
“full restitution.” 

 As the First Circuit has stated: 

The CVRA plainly envisions that crime vic-
tims’ petitions challenging a denial of their 
rights will be taken up and decided in short 
order. It requires expeditious consideration 
by the district court, quick appellate review, 
and provides that a victim may not move to 
disturb a defendant’s plea or sentence un-
less, among other things, “the victim peti-
tions the court of appeals for a writ of 
mandamus within 14 days” of the denial of 
the victim’s motion in the district court. 18 
U.S.C. §§ 3771(d)(3), 3771(d)(5). We are 
mindful that the federal restitution statutes 
are intended to protect victims, not defen-
dants. See, e.g., United States v. Rostoff, 164 
F.3d 63, 66 (1st Cir. 1999) (applying VWPA). 
However, the criminal justice system also 
has a strong interest in the finality of crimi-
nal sentences. Olsen v. Correiro, 189 F.3d 
52, 69 (1st Cir. 1999) (noting society’s “in-
terest in the integrity of the system of com-
promise resolution of criminal charges”); see 
Blackledge v. Allison, 431 U.S. 63, 71, 97 
S.Ct. 1621, 52 L.Ed.2d 136 (1977) (“[T]he 
guilty plea and the often concomitant plea 
bargain are important components of this 
country’s criminal justice system. . . . [The] 
advantages can be secured, however, only if 
dispositions by guilty plea are accorded a 
great measure of finality.”); see also Teague v. 
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Lane, 489 U.S. 288, 309, 109 S.Ct. 1060, 103 
L.Ed.2d 334 (1989) (“[T]he principle of finality 
. . . is essential to the operation of our crimi-
nal justice system.”). These finality concerns 
animate the CVRA’s procedural mechanisms. 

United States v. Aguirre-Gonzalez, 597 F.3d 46, 55 
(1st Cir. 2010).  

 The deadlines set by the statute advance the 
interests of the parties and the legal system in fair 
notice and finality. Had Kennedy been aware in the 
first appeal that Amy and Vicky would make new 
arguments on remand that exposed him to the risk of 
a much higher restitution award, he could have 
tailored his arguments to account for that risk. See 
Greenlaw v. United States, 554 U.S. 237, 246 (2008). 
Or he could have sought a compromise “before posi-
tions become hardened during the hours invested in 
preparing the case for appellate court consideration.” 
Id. at 253.  

 Petitioners here should have filed within 14 days 
of the first amended judgment entered in April, 2010. 
Instead, they have waited until the Ninth Circuit 
issued a decision after a full and fair hearing. In fact, 
they acknowledged in the Ninth Circuit that the 
previous decision in this very case “requires this 
Court to affirm the district court’s opinion.” They also 
acknowledged that when Kennedy filed an appeal in 
this case in 2010, “Amy and Vicky decided the Gov-
ernment could and would properly defend their 
relatively generous restitution awards.” Reply, In re 
Amy and Vicky, at page 2-3.  
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 It is true that the CVRA does not authorize an 
appeal by the victims, but even though Petitioners 
failed to file a writ in 2010, they could have asked to 
intervene or appeared as amicus in appeals as they 
have in other circuits. For example, in United States 
v. Burgess, the district court found that Burgess 
should be held “jointly and severally liable with all 
other defendants [for] the full amount of Vicky’s 
losses then set at $305,219.86. United States v. Bur-
gess, 684 F.3d 445, 455 (4th Cir.), cert. denied, 133 
S.Ct. 490 (2012). When Burgess appealed the restitu-
tion order, Vicky filed an amicus brief. See also, 
United States v. Gamble, No. 11-5394 (6th Cir.); 
United States v. Crawford, No. 11-5544 (6th Cir.); 
United States v. Laraneta, No. 12-1302 (7th Cir.); 
United States v. Fast, No. 11-3455 (8th Cir.); United 
States v. Monzel, 641 F.3d 528 (D.C. Cir.), cert. denied 
by Amy, Victim in Misty Child Pornography Series v. 
Monzel, 132 S.Ct. 756 (2011). In addition to failing to 
seek a writ in 2010, the Petitioners did not seek any 
of these alternative requests for relief when Kennedy 
appealed.  

 
B. REVIEW WOULD BE ILL-ADVISED 

BECAUSE PETITIONERS DID NOT 
MAKE THE ARGUMENTS THEY RAISE 
IN THIS COURT TO THE DISTRICT 
COURT JUDGE 

 On remand, Vicky appeared through counsel and, 
in compliance with the appellate court’s decision on 
appeal, presented evidence that some of her damages 
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had been proximately caused by Kennedy. Amy re-
submitted the materials that this Court found want-
ing in the appeal and nothing more. Petitioners made 
no other arguments to Judge Jones regarding statu-
tory interpretation.  

 Amy and Vicky now argue that the plain lan-
guage of the statute dictates that the proximate 
result language in § 2259(b)(3)(F) is limited to that 
category of losses and does not apply to the categories 
of losses described in § 2259(b)(3)(A)-(E). Their argu-
ment is based upon the recent decision in In re Amy 
Unknown, 701 F.3d 749 (5th Cir. 2012). Petitioners 
baldly acknowledged that their petition was a vehicle 
for establishing a “circuit split” in order to seek 
certiorari in this Court. The purpose of the writ 
procedure is not to establish circuit splits, but rather 
“to compel an officer or employee of the United States 
or any agency thereof to perform a duty owed to the 
plaintiff.” 28 U.S.C. § 1361.  

 And, Amy and Vicky do not explain why this 
Court should grant relief on an argument that was 
not first presented to Judge Jones. Ordinarily the 
appellate courts do not hear arguments raised for the 
first time on appellate review.  

 
C. REVIEW IS ILL-ADVISED BECAUSE 

THE ISSUES RAISED BY THE VIC-
TIMS CAN ONLY BE RESOLVED BY 
CONGRESS 

 Petitioners assert that the lower courts are 
“unlikely to coalesce around a common approach 
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without intervention by this Court.” Petition at 19. 
But, every Circuit except the Fifth to consider the 
issue has agreed with the analysis in United States v. 
Kennedy, supra. They have all concluded that the 
statute, as written, limits individual restitution 
orders to that portion of the victim’s total damages 
attributable to the defendant. See United States v. 
Laraneta, 700 F.3d 983, 991-92 (7th Cir. 2012);4 
United States v. Burgess, 684 F.3d 445, 460 (4th Cir.), 
cert. denied, 133 S.Ct. 490 (2012); United States v. 
Kearney, 672 F.3d 81, 99-100 (1st Cir. 2012); United 
States v. Aumais, 656 F.3d 147, 154-55 (2d Cir. 2011); 
United States v. Monzel, 641 F.3d at 539-40; United 
States v. McDaniel, 631 F.3d 1204, 1209 (11th Cir. 
2011). Only In re Unknown, 697 F.3d 306, 330-31 (5th 
Cir. 2012) (en banc), is the outlier. Thus, the Circuits 
have a “common approach” and all but one have 
rejected the argument that Amy and Vicky urge this 
Court to accept.  

 Petitioners may believe that this is not what 
Congress intended or that it unfairly limits the 
possibility of full recovery of their losses. But that 
is not a basis to urge this Court to engage in a 
strained interpretation of the statute that relies on 
the “doubtful”5 proposition that Kennedy could seek 

 
 4 Amy and Vicky were permitted to intervene in the 
Laraneta appeal. On November 28, 2012, they filed a Petition for 
Rehearing En Banc. See Docket, United States v. Laraneta, No. 
12-1302.  
 5 United States v. Laraneta, 700 F.3d at 992.  
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contribution from other defendants and the aban-
donment of all traditional notions of proximate cause. 

 As the Ninth Circuit stated in the appeal: 

[T]he responsibility lies with Congress, not 
the courts, to develop a scheme to ensure 
that defendants such as Kennedy are held li-
able for the harms they cause through their 
participation in the market for child pornog-
raphy. In the future, Congress may decide to 
reconsider whether § 2259 is the best system 
for compensating the victims of child pornog-
raphy offenses, or whether statutory damages 
of a fixed amount per image or payments 
into a general fund for victims would achieve 
its policy goals more effectively. 

Kennedy, 643 F.3d at 1266.  

 
III. CONCLUSION 

 This Court should deny the petition.  

 RESPECTFULLY SUBMITTED this 11th day of 
February, 2013.  

SUZANNE LEE ELLIOTT 
LAW OFFICE OF SUZANNE LEE ELLIOTT 
Attorney for Joshua Kennedy  
1300 Hoge Building 
705 Second Avenue 
Seattle, Washington 98104 
(206) 623-0291 
suzanne-elliott@msn.com 
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