
No. 12-207 

WILSON-EPES PRINTING CO., INC.   –   (202) 789-0096   –   WASHINGTON, D. C. 20002 

IN THE 

Supreme Court of the United States 
———— 

STATE OF MARYLAND, 
Petitioners, 

v. 

ALONZO JAY KING, JR. 
Respondent. 

———— 

On Writ of Certiorari to the 
Court of Appeals of Maryland 

———— 

BRIEF OF AMICUS CURIAE  
PUBLIC DEFENDER SERVICE  

FOR THE DISTRICT OF COLUMBIA  
IN SUPPORT OF RESPONDENT 

———— 

 
 
 
 
 
 
 
 

 
 
* Admitted only in 
NY; supervised by 
members of D.C. Bar 

SANDRA K. LEVICK 
Counsel of Record 

SONAM HENDERSON
 * 

TARA MIKKILINENI 
PUBLIC DEFENDER SERVICE FOR 

THE DISTRICT OF COLUMBIA 
633 Indiana Avenue, N.W. 
Washington, D.C.  20004 
(202) 628-1200 
SLevick@pdsdc.org 

Counsel for Amicus Curiae 
 

 



 

(i) 

TABLE OF CONTENTS 

Page 

TABLE OF AUTHORITIES ................................  iii 

INTEREST OF AMICUS CURIAE .....................  1 

SUMMARY OF THE ARGUMENT ....................  1 

ARGUMENT ........................................................  3 

I. Maryland’s Seizure Of DNA Is Far More 
Intrusive Than Fingerprinting. ................  3 

A. Maryland’s Procedure For Seizing 
DNA Is More Physically Intrusive 
Than Fingerprinting. ..........................  3 

B. The DNA Sample Maryland Seizes 
Contains Far More Private Informa-
tion Than A Set Of Fingerprints. ........  5 

C. The Purported Limitations In The 
Maryland Act Do Not Meaningfully 
Limit Maryland’s Ability To Access 
And Use The Data In The DNA 
Samples It Takes From Arrestees. .....  7 

II. Maryland’s Taking And Analyzing DNA 
Samples Clearly Constitutes A Search, 
While Fingerprinting May Not Be A 
Search. .......................................................  14 

III. The Purpose of Fingerprinting Is To 
Identify.  Maryland’s Purpose In Seizing 
Arrestee DNA Is To Investigate Unsolved 
Crimes .......................................................  18



ii 

 

TABLE OF CONTENTS—Continued 

Page 

A. Unlike Fingerprinting, Whose Pri-
mary Purpose Has Always Been 
Identification, The Primary Purpose 
Of DNA Sampling Is To Investigate ...  19 

B. Taking Fingerprints For Investigation 
Triggers Fourth Amendment Con-
cerns That Taking Them For 
Identification Does Not. ......................  29 

CONCLUSION ....................................................  33 

APPENDICES 

APPENDIX A:  Letter From State’s Attorney 
To Hon. Brian E. Frosh And Hon. Joseph 
F. Vallario, Dated March 7, 2008 ................  1a 

APPENDIX B:  Letter From The Fraternal 
Order Of Police To Brian E. Frosh, Dated 
February 27, 2008 ........................................  4a 

APPENDIX C:  Statement Of Governor 
Martin O’Malley On Senate Bill 211, 
Dated February 13, 2008 .............................  6a 

  



iii 

 

TABLE OF AUTHORITIES 

CASES Page 

Arizona v. Gant, 556 U.S. 332 (2009) ..............  18 

Arizona v. Hicks, 480 U.S. 321 (1987) .............  15, 17 

Davis v. Mississippi, 394 U.S. 721 (1969) .......  30 

Dickerson v. United States, 530 U.S. 428 
(2000) ............................................................  14 

Ferguson v. City of Charleston, 532 U.S. 67 
(2001) ............................................................  14 

Florence v. Board of Chosen Freeholders, 132 
S.Ct. 1510 (2012) ..........................................  17 

Friedman v. Boucher, 580 F.3d 847 (9th Cir. 
2009)..............................................................  31 

Haskell v. Brown, 677 F.Supp.2d 1187 (N.D. 
Cal. 2009) ......................................................  29 

Haskell v. Harris, 669 F.3d 1049 (9th Cir. 
2012)..............................................................  29 

Hayes v. Florida, 470 U.S. 811 (1985) .............  30 

Hiibel v. Sixth Judicial Dist. Court, 542 U.S. 
177 (2004) .....................................................  17 

INS v. Lopez-Mendoza, 468 U.S. 1032 (1984) .  31 

Katz v. United States, 389 U.S. 347 (1967) .....  20 

King v. State, 425 Md. 550, 42 A.3d 549 (Md. 
2012)..................................................... 7, 17, 27, 28 

Kyllo v. United States, 533 U.S. 27 (2001) ......  2 

Maryland v. Buie, 494 U.S. 325 (1990) ...........  18 

McGovern v. Van Riper, 54 A.2d 469 (N.J. 
Ch. 1947) .......................................................  21 



iv 

 

TABLE OF AUTHORITIES—Continued 

 Page 

Schmerber v. California, 384 U.S. 757 (1966)  16 

Skinner v. Ry. Labor Execs. Ass’n, 489 U.S. 
602 (1989) .....................................................  4, 14 

Smith v. United States, 324 F.2d 879 (D.C. 
Cir. 1963) ......................................................  21 

Tolentino v. New York, 926 N.E.2d 1212 
(N.Y. 2010), cert. granted, 131 S. Ct. 595, 
(2010) (No. 09-11556), cert. dismissed as 
improvidently granted, 131 S. Ct. 1387 
(2011) ............................................................  15 

United States v. Garcia-Beltran, 389 F.3d 
864 (9th Cir. 2004) ........................................  30, 31 

United States v. Guevara-Martinez, 262 F.3d 
751 (8th Cir. 2001) ........................................  31 

United States v. Jones, 132 S.Ct. 945 
(2012) ................................................... 2, 15, 16, 17 

United States v. Kelly, 55 F.2d 67 (2d Cir. 
1932)..............................................................  20-21 

United States v. Kincade, 379 F.3d 813 (9th 
Cir. 2004) ......................................................  14, 20 

United States. v. Mitchell, 652 F.3d 387 (3d 
Cir. 2011) ................................................. 23, 28, 29 

United States v. Olivares-Rangel, 458 F.3d 
1104 (10th Cir. 2006) ....................................  31 

United States v. Oscar-Torres, 507 F.3d 224 
(4th Cir. 2007)...............................................  31 

Winston v. Lee, 470 U.S. 753 (1985) ................  32 



v 

 

TABLE OF AUTHORITIES—Continued 

CONSTITUTION Page 

U.S. Const. amend. IV .................................... passim 

STATUTES 

Md. Code Ann., Pub. Safety (West 2012): 
 § 2-501 et seq. ................................................  3 
 § 2-501 ...........................................................  9, 13 

§ 2-502(a) ........................................................  9 
§ 2-502(c)(3) ....................................................  9 
§ 2-503(b) ......................................................  9 
§ 2-504(d)(1) ..................................................  22 
§ 2-505(a) ......................................................  11 
§ 2-505(a)(2) ..................................................  22 
§ 2-505(a)(3) ..................................................  22 
§ 2-505(a)(4) ..................................................  22 
§ 2-505(a)(5) ..................................................  22 
§ 2-505(b) ......................................................  10 
§ 2-506(a) ......................................................  9 
§ 2-509(c)(2) ..................................................  9 
§ 2-511 ...........................................................  13, 23 
§ 2-512(c) .......................................................  10 

Md. Code Regs. 29.05.01.04(B)(4)....................  22 

Md. Code Regs. 29.05.01.04(C) ........................  3 

Md. Code Regs. 29.05.01.04(L) ........................  23 

Md. Code Regs. 29.05.01.06(C) ........................  11 

Md. Code Regs. 29.05.01.07(C) ........................  23 

OTHER AUTHORITIES 

Butler, John, Forensic DNA Typing (2005).....  6 

 



vi 

 

TABLE OF AUTHORITIES—Continued 
 Page 

Caspi, Avshalom, et al., Role of Genotype  
in the Cycle of Violence in Maltreated 
Children, 297 Science 851 (2002) ................  12-13 

Cole, Simon A., Don’t Shoot the Messenger by 
One of the Messengers: A Response to 
Merlino et al., 45 Tulsa L. Rev. 111 (2009)..  29 

Cole, Simon A., Suspect Identities: A History 
of Fingerprinting and Criminal Identi-
fication (2001) ...............................................  20 

Dean, Laura and McEntyre, Jo, The Genetic 
Landscape of Diabetes (2004), available 
at http://www.ncbi.nlm.nih.gov/books/NBK 
1667/?redirect-on-error=__HOME__ (last 
visited Jan. 30, 2013). ..................................  6 

DNA Analysis Backlog Elimination Act of 
2000, H.R.Rep. No. 106-900(I) .....................  25 

Dockser Marcus, Amy, How Genetic Testing 
May Spot Disease Risk, Wall Street Journal, 
May 4, 2010, available at http://online. 
wsj.com/article/SB10001424052748704342
604575222082732063418.html (last visited 
Jan. 30, 2013) ...............................................  6-7 

Federal Bureau of Investigation, CODIS and 
NDIS Fact Sheet, http://www.fbi.gov/about 
-us/lab/biometric-analysis/codis/codis-and- 
ndis-fact-sheet (last visited Jan. 30, 2013) .  9, 26 

Federal Bureau of Investigation, IAFIS Fact 
Sheet, http://www.fbi.gov/about-us/cjis/fin 
gerprints_biometrics/iafis/iafis_facts (last 
visited Jan. 30, 2013) ...................................  14, 26 

 

http://www.ncbi.nlm.nih.gov/books/NBK%201667/?redirect-on-error=__HOME__�
http://www.ncbi.nlm.nih.gov/books/NBK%201667/?redirect-on-error=__HOME__�
http://www.fbi.gov/about%20-us/lab/�
http://www.fbi.gov/about%20-us/lab/�
http://www/�


vii 

 

TABLE OF AUTHORITIES—Continued 

 Page 

Federal Bureau of Investigation, Fingerprint 
Identification, http://www.fbi.gov/about-us/ 
cjis/fingerprints_biometrics/fingerprint-
overview (last visited Jan. 30, 2013) ...........  5 

Federal Bureau of Investigation, Five Key 
Services, http://www.fbi.gov/about-us/cjis/ 
fingerprints_biometrics/iafis/iafis_services 
(last visited Jan. 30, 2013) ...........................  25, 28 

Federal Bureau of Investigation, Integrated 
Automated Fingerprint Identification Sys-
tem homepage, http://www.fbi.gov/about-us/ 
cjis/fingerprints_biometrics/iafis (last visited 
Jan. 30, 2013) ...............................................  26 

Federal Bureau of Investigation, Seeing the 
Invisible, http://www.fbi.gov/news/stories/ 
2011/november/dna_112311 (last visited 
Jan. 30, 2013). ..............................................  28 

Frazetto, Giovanni, et al., Early Trauma and 
Increased Risk for Physical Aggression 
During Adulthood: The Moderating Role  
of MAOA Genotype, PloS One2(5): e486. 
Doi10.1371/journal.pone.0000486 (2007) ....  12 

Genetests, http://www.ncbi.nlm.nih.gov/sites/ 
GeneTests/?db=GeneTests (last visited 
Jan. 30, 2013) ...............................................  6 

 

 

 

 



viii 

 

TABLE OF AUTHORITIES—Continued 

 Page 

Human Genome Project Information, DNA 
Forensics (2009), http://www.ornl.gov/sci/ 
techresources/Human_Genome/elsi/forensi
cs.shtml (last visited Jan. 30, 2013) ............  6 

Indiana University, Researchers Identify  
Key Genes and Prototype Predictive Test  
for Schizophrenia (2012), http://home 
pages.indiana.edu/web/page/normal/22382.
html (last visited Jan. 30, 2013) ..................  6 

Letter from John J. McCarthy, State’s 
Attorney, Montgomery County, and Ike 
Leggett, County Executive, Montgomery 
County, to Sen. Brian E. Frosh and Sen. 
Joseph F. Vallano, Chairmen, Senate 
Judicial Proceedings Committee (Mar. 7, 
2008)..............................................................  24 

Letter from John “Rodney” Bartlett, Jr., 
President, Fraternal Order of Police, 
Maryland State Lodge, to Sen. Frosh (Feb. 
27, 2008) ........................................................  24 

McDermott, Rose, et al., Monoamineoxadise 
A gene (MAOA) Predicts Behavioral Ag-
gression Following Provocation, 106 Proc. 
Nat’l Acad. Sci. 2118 (2009) .........................  12 

Murphy, Erin, Relative Doubt: Familial 
Searches of DNA Databases, 109 Mich. L. 
Rev. 281 (2010) .............................................  7 

 

 

 

http://home/�


ix 

 

TABLE OF AUTHORITIES—Continued 

 Page 

National Center for Biotechnology Infor-
mation, Genome Mapping: A Guide to the 
Genetic Highway We Call the Human 
Genome (2004), http://www.ncbi.nlm.nih. 
gov/About/primer/mapping.html (last visited 
Jan. 30, 2013) ...............................................  12 

Online Mendelian Inheritance in Man,  
Gene Map Statistics, http://www.omim.org/ 
statistics/geneMap (last visited Jan. 30, 
2013)..............................................................  6 

Ram, Natalie, Fortuity and Forensic Famil-
ial Identification, 63 Stan. L. Rev. 751 
(2011) ............................................................  26 

Statement of Governor Martin O’Malley on 
Senate Bill 211, Senate Judicial Pro-
ceedings Committee (Feb. 13, 2008) ............  24 

Statement of Doug Hares, FBI Custodian of 
the National DNA Database, Nov. 23, 2011, 
http://www.fbi.gov/news/stories/2011/novem 
ber/dna_112311 (last visited Jan. 30, 2013)  25 

The Economist, The Genetics of Politics: 
Body Politic, Oct. 6, 2012, available at 
http://www.economist.com/node/21564191 
(last visited Jan. 30, 2013). ..........................  7 

The Scientific Working Group for DNA 
Analysis Methods, http://www.swgdam.org/ 
FBI%20Director%20Forensic%20Standard
s%20%20Revisions%20APPROVED%20an
d%20Final%20effective%209-01-2011.pdf 
(last visited Jan. 30, 2013) ...........................  27 

 



x 

 

TABLE OF AUTHORITIES—Continued 

 Page 

Zhao, Roseanne F., The Power of Sequencing 
Single Cell Genomes, National Human 
Genome Research Project (2013), http:// 
www.genome.gov/27552295 (last visited 
Jan. 30, 2013) ...............................................  5 



INTEREST OF AMICUS CURIAE 1

Amicus Curiae Public Defender Service for the 
District of Columbia (PDS) represents indigent 
criminal defendants in the District of Columbia.  
Attorneys employed by amicus regularly represent 
clients who, in addition to charges in the District of 
Columbia, are facing charges or whose family mem-
bers are facing charges in jurisdictions, including 
Maryland, that take DNA samples from arrestees.  
As such, PDS is concerned not only with the apparent 
trend towards expanding DNA sample collection to 
arrestees, and the eventuality that it will reach the 
District of Columbia, but also with the current 
Maryland statute and similar provisions under Vir-
ginia and federal law.  DNA sample collection has 
often, including in the instant case, been defended by 
analogy to the longstanding practice of fingerprint-
ing.  In amicus’s view, that analogy breaks down on 
several key dimensions, and does not constitute a 
basis on which to decide this case.  

 

SUMMARY OF THE ARGUMENT 

Throughout their briefs, petitioners and amici in 
support of reversing the Maryland Court of Appeals 
argue that this case can be resolved by reference to a 
simple analogy.  By their lights, Maryland’s program 
of taking DNA samples from arrestees is merely the 
twenty-first century analogue to the longstanding 
practice of fingerprinting arrestees at booking.  They 
would short circuit the Fourth Amendment analysis 

                                            
1 Both parties have filed letters with the Court consenting to 

the filing of amicus curiae briefs in support of either or neither 
party.  No counsel for any party authored any part of this brief, 
and no person or entity, other than amicus, has made a mone-
tary contribution to the preparation or submission of this brief. 



2 
and skip straight to a conclusion that since finger-
printing has become an accepted aspect of police post-
arrest procedure, this modern equivalent is beyond 
question as well.  

The analogy is not without allure.  But this Court 
has carefully scrutinized new law enforcement tech-
nologies to ensure that, as technology exposes to view 
information previously unavailable to the govern-
ment—information hidden by the walls of our homes 
or the skin of our bodies and the walls of our cells—
the protections of the Fourth Amendment continue to 
preserve “that degree of privacy against government 
that existed when the Fourth Amendment was 
adopted.”  See Kyllo v. United States, 533 U.S. 27,  
34-35 (2001).2

                                            
2 See also United States v. Jones, 132 S.Ct. 945, 955-56 (2012) 

(Sotomayor, J., concurring) (apparent analogy between a tradi-
tional law enforcement practice (surveillance) and a technologi-
cal advance (GPS monitoring) fails because the new technology 
allowed police to gather more information than would have been 
practicable with the traditional technique as well as to “evade[] 
the ordinary checks that constrain abusive law enforcement 
practices: ‘limited police resources and community hostility’”). 

  On closer examination, the analogy 
between sampling arrestee DNA and fingerprinting 
breaks down on several key dimensions.  Sampling 
arrestee DNA requires a far more significant physical 
intrusion than fingerprinting.  It places in the State’s 
hands a trove of private information that fingerprints 
do not.  It is unquestionably a search, whereas fin-
gerprinting may or may not be.  And the purposes of 
the two procedures are wholly distinct.  Fingerprints 
are used to confirm the identities of arrestees and 
link them to their criminal files.  Maryland’s program 



3 
of taking DNA samples from arrestees3

ARGUMENT 

 was not 
adopted to help identify those arrestees, but rather as 
an investigative tool to link arrestees to unsolved 
crimes.  These distinctions are reinforced by both the 
structure of the Act and the relative structures of  
the DNA and fingerprint databases.  Because DNA 
collected after arrest is not an effective means of 
identifying arrestees, but is instead useful primarily 
as an investigative tool, its collection crosses a Fourth 
Amendment boundary that fingerprinting does not.  
In short, despite its superficial appeal, the analogy 
between fingerprinting arrestees and sampling their 
DNA cannot stand.  

I. Maryland’s Seizure Of DNA Is Far More 
Intrusive Than Fingerprinting. 

A. Maryland’s Procedure For Seizing 
DNA Is More Physically Intrusive 
Than Fingerprinting. 

In order to seize an arrestee’s DNA sample, police 
insert an instrument inside the arrestee’s mouth 
and scrape material from the inside of his or her 
cheek.  Petitioner’s Br. 13; U.S. Br. 4.  If an arrestee 
does not accede to the procedure, police may use 
“reasonable force” to obtain access to the inside of the 
arrestee’s mouth and take a sample.  Md. Code Regs. 
29.05.01.04(C) (2012).  In contrast, taking a set of fin-
gerprints requires only the handling of the arrestee’s 
hands and fingers.  Accordingly, an analogy between 
fingerprinting and Maryland’s seizure of DNA sam-

                                            
3 The Maryland statutory provisions governing DNA collec-

tion are codified at Md. Code Ann., Pub. Safety § 2-501 et seq. 
(West 2012) [hereinafter “the Act”]. 



4 
ples from arrestees requires equating the govern-
ment’s touching the exterior of an arrestee’s hands 
with penetration of an internal body cavity to seize 
tissue.  That equation does not compute.  See Skinner 
v. Ry. Labor Execs Ass’n, 489 U.S. 602, 616-17 (1989) 
(“[I]t is obvious that this physical intrusion, penetrat-
ing beneath the skin, infringes an expectation of 
privacy that society is prepared to recognize as 
reasonable.”). 

Hands and fingers may be the area of the body in 
which people have the weakest expectations of pri-
vacy.  Hands are constantly visible, covered in public 
only when cold weather requires it.  Hands and 
fingers are handled by others as a matter of course in 
daily life.  People use handshakes to introduce them-
selves, greet acquaintances, seal deals, and make up 
after disagreements; schoolchildren hold hands in 
lines and when crossing streets; perfect strangers 
exchange high-fives at sporting events.  

Societal norms, and with them, a person’s expecta-
tions of privacy, are far different with regard to the 
mouth.  The mouth is a portal into the body, an inti-
mate area that basic mores counsel people to keep 
private.  We close our mouths when we chew.  We 
cover our mouths when we yawn.  And we do not go 
around handling the mouths of others, or, as Mary-
land does to its arrestees, sticking implements into 
them.  That people put toothbrushes in their own 
mouths, as the United States observes,4

                                            
4 The United States argues that the intrusion of cheek swab-

bing is “negligible” and “at most a minimal one” because, inter 
alia, “the inside of the cheek is  . . . accustomed to touching with 
a toothbrush.”  U.S. Br. 17-18.  Similarly, amicus the National 
District Attorneys Association [hereinafter “NDAA”] states that 

 does not 



5 
diminish the private nature of the mouth’s interior, 
any more than any other touching or cleaning of 
other private areas of the body during a person’s 
daily toilette renders those areas available for 
government inspection.  

In short, the interior of the mouth is an intimate 
and private area, while hands and fingers are basic 
points of contact with the world at large.  

B. The DNA Sample Maryland Seizes Con-
tains Far More Private Information 
Than A Set Of Fingerprints. 

A fingerprint is, trivially, an image of the pattern-
ing in the skin of an individual’s finger.5

In contrast, the DNA samples that Maryland takes 
contain the entire human genome.

  Prints 
were traditionally taken by inked impression; now 
many agencies use electronic scanning technology.  In 
either case, when a person is fingerprinted, all that is 
taken is that image of the surface attributes of his or 
her fingers. 

6

                                            
buccal swabbing “is no more intrusive and takes less time than 
brushing one’s teeth.”  NDAA Br. 7-8. 

  Each sample 
includes personal information about an arrestee’s 
family relationships, including true parentage, that 
may even be unknown to the arrestee.  It also 
includes all genes responsible for the arrestee’s 

5 See Federal Bureau of Investigation, Fingerprint Identi-
fication, http://www.fbi.gov/about-us/cjis/fingerprints_biometrics/ 
fingerprint-overview (last visited Jan. 30, 2013) (fingerprints 
are “impressions made by the minute ridge formations or 
patterns found on the fingertips”). 

6 Roseanne F. Zhao, The Power of Sequencing Single Cell 
Genomes, National Human Genome Research Project (2013), 
http://www.genome.gov/27552295 (last visited Jan. 30, 2013). 

http://www.fbi.gov/about-us/cjis/fingerprints_biometrics/�


6 
hereditary traits including such sensitive and per-
sonal matters as “susceptibility to particular diseases 
. . . and perhaps predispositions to certain behaviors 
and sexual orientation.”7  The Online Mendelian 
Inheritance in Man project, maintained by the 
Johns Hopkins University School of Medicine, 
provides a comprehensive compendium of the rela-
tionships between genes and their physical expression 
(phenotypes) and keeps a running tally of phenotypes 
for which the genetic molecular basis is known; the 
current count is over 4800.8  Genetest, an initiative of 
the National Center for Biotechnology Information at 
the National Institute for Health, reports there are 
currently tests for 2944 genetic diseases.9  There is 
ongoing research focused on mining the genome for 
susceptibility to such conditions as schizophrenia, 
diabetes, heart disease, and even for such compli-
cated behaviors as political inclination.10

                                            
7 Human Genome Project Information, DNA Forensics  

(2009), 

  As the 

http://www.ornl.gov/sci/techresources/Human_Genome/els 
i/forensics.shtml (last visited Jan. 30, 2013); John Butler, 
Forensic DNA Typing 17 (2005) (“DNA provides a ‘computer 
program’ that determines our physical features and many other 
attributes.”). 

8 Online Mendelian Inheritance in Man, Gene Map Statistics, 
http://www.omim.org/statistics/geneMap (last visited Jan. 30, 
2013). 

9 Genetests, http://www.ncbi.nlm.nih.gov/sites/GeneTests/?db 
=GeneTests (last visited Jan. 30, 2013). 

10 Indiana University, Researchers Identify Key Genes and 
Prototype Predictive Test for Schizophrenia (2012), http://home 
pages.indiana.edu/web/page/normal/22382.html (last visited Jan. 
30, 2013); Laura Dean and Jo McEntyre, The Genetic Landscape 
of Diabetes (2004), Chapters 2-4, available at http://www.ncbi. 
nlm.nih.gov/books/NBK1667/?redirect-on-error=__HOME__&de 
pth=1 (last visited Jan. 30, 2013); Amy Dockser Marcus, How 
Genetic Testing May Spot Disease Risk, Wall Street Journal, May 

http://www.ornl.gov/sci/techresources/Human_Genome/els�
http://home/�
http://www.ncbi/�


7 
Maryland Court of Appeals aptly stated, the DNA 
sample collected and retained by the State contains a 
“vast genetic treasure map.”  King v. State, 42 A.3d 
549, 577 (Md. 2012).  That map gains detail with 
each passing day.  

C. The Purported Limitations In The 
Maryland Act Do Not Meaningfully 
Limit Maryland’s Ability To Access 
And Use The Data In The DNA Samples 
It Takes From Arrestees. 

Petitioners and amici contend that the analogy 
between fingerprinting and Maryland’s seizure of 
DNA samples is nonetheless valid because the 
Maryland Act has been structured to make most of 
this information off-limits to the State.  They assert 
that the only use of arrestees’ DNA samples permit-
ted by Maryland law is to derive a DNA profile con-
sisting solely of the 13 core loci indexed by the federal 
CODIS database.11

                                            
4, 2010, 

  Petitioner and amici maintain 
that this CODIS profile contains no information 

http://online.wsj.com/article/SB10001424052748704342 
604575222082732063418.html (last visited Jan. 30, 2013); 
The Economist, The Genetics of Politics: Body Politic, Oct. 6, 
2012, available at http://www.economist.com/node/21564191 
(last visited Jan. 30, 2013). 

11 The Combined DNA Index System (“CODIS”) is the reposi-
tory for local, state and national DNA information.  “‘CODIS’ is 
the name of software developed by the FBI to conduct searches 
of genetic profiles, but it has come to stand for the idea of 
the national database itself.”  Erin Murphy, Relative Doubt: 
Familial Searches of DNA Databases, 109 Mich. L. Rev. 291, 
296 (2010). 

http://online.wsj.com/article/SB10001424052748704342�


8 
about genetic traits beyond gender and an otherwise 
meaningless numerical identifier.12

Even were the State limiting itself to extracting 
only a CODIS profile from the DNA samples it 
collects, the forcible collection of those samples would 
nonetheless be more intrusive by far than rolling 
fingers for prints.  But, notwithstanding Maryland’s 
assurances that the Act prohibits it from using the 
samples to do anything other than generate CODIS 
profiles, the Act contains no such constraints.  

    

The provisions related to the State’s DNA testing 
program are at Title 2, Subtitle 5 of the Maryland 
Code, Public Safety.  The Subtitle provides for a 
number of different State functions with regard to 
DNA, for example, creation of a statewide DNA data-
base, collection of DNA samples, testing of those 
samples and reporting requirements with regard to 
the progress and efficacy of the system.  CODIS is 
mentioned at several points in the statute, but only 
with regard to one of the Act’s several functions, 
developing a statewide database, and exclusively as a 
guidepost for ensuring that the State’s population 

                                            
12 See Petitioner’s Br. 16 (“These regulations similarly limit 

the information extracted from arrestee samples to a standard 
set of non-coding alleles, from which the State learns nothing 
aside from the gender of the individual and 13 pairs of numbers 
which, on their own, signify nothing.”); U.S. Br. 19 (Maryland 
law “contemplates” CODIS profiles, which consist of “nothing 
more than a long list of numbers that reflect[] the repeated 
occurrence of particular genetic material at each of 13 loci”); see 
also NDAA Br. 13-14; Global Alliance for Rapid DNA Testing 
[hereinafter “Global Alliance”] Br. 16. 



9 
database of DNA profiles is compatible with the 
federal database.13

In addition to providing minimum standards for 
record keeping and testing and handling of samples, 
the references to CODIS in the Act do operate to set a 
floor on the information that the State must extract 
from arrestees’ samples.  However, they set no ceil-
ing.  The Act does not limit what additional infor-
mation the State may extract once it has extracted 
the CODIS information.  All the law requires is 
CODIS compatibility; all that compatibility requires 
is that, when extracting information from a sample, 
the State take the 13 CODIS loci in addition to 
whatever additional information it might want.

   

14

                                            
13 See Md. Code Ann., Pub. Safety § 2-501 (defining CODIS); 

id. at § 2-502(a), (c)(3) (creating “a statewide DNA data base 
system in the Crime Laboratory” and imposing on the Director 
of the Crime Laboratory the duty to “ensure compatibility with 
Federal Bureau of Investigation and CODIS requirements, 
including the use of comparable test procedures, quality assur-
ance, laboratory equipment, and computer software”); id. at § 2-
503(b) (mandating that “[e]ach procedure adopted by the Direc-
tor shall include quality assurance guidelines to ensure that 
DNA records meet standards and audit requirements for labora-
tories that submit DNA records for inclusion in the statewide 
DNA data base system and CODIS”); id. at § 2-506(a) (permit-
ting Crime laboratory to share DNA profiles “as necessary to 
participate in CODIS”); id. at § 2-509(c)(2) (“population data 
base may be made available to and searched by any agency that 
participates in CODIS”). 

  For 
example, without endangering compatibility, a state 

14 Indeed, CODIS appears to accept profiles for uploading con-
taining information beyond the 13 CODIS loci.  Federal Bureau 
of Investigation, CODIS and NDIS Fact Sheet, http://www.fbi. 
gov/about-us/lab/biometric-analysis/codis/codis-and-ndis-fact-sheet 
(last visited Jan. 30, 2013) (13 standard CODIS loci the “mini-
mum loci requirement[]” for most specimen categories). 

http://www.fbi/�
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could analyze each sample for 20, 50, or even 100 loci, 
but upload only the 13 CODIS loci into the national 
database.  In fact, it appears that Maryland already 
routinely analyzes DNA samples at two additional 
loci beyond the CODIS loci, for a total of 15, as well 
as another gene indicating sex.  Respondent’s Br. 47 
n.23.  Thus, while the law clearly contemplates that 
the State will derive from the DNA samples a DNA 
profile compatible with CODIS using procedures that 
meet FBI standards, there is nothing actually pro-
hibiting the State from using the samples to extract 
information about arrestees beyond what it contained 
in the 13 CODIS loci.  

Moreover, if the State collects additional genetic 
data beyond the 13 CODIS loci, there is nothing in 
the law that restricts the State to analyzing only non-
coding alleles.  There are simply no words to that 
effect in the statute.  Instead, the operating limita-
tion that Petitioner and some of the amici point to is 
the criminal penalty for “willfully test[ing] a DNA 
sample for information that does not relate to the 
identification of individuals as specified in this subti-
tle.”  Md. Code Ann., Pub. Safety § 2-512(c); see also 
id. at § 2-505(b)(1) (“Only DNA records that directly 
relate to the identification of individuals shall be 
collected and stored.”).  There is no definition for 
information that “relate[s] to the identification of 
individuals” in the statute, but the term clearly 
means something far broader than the standard defi-
nition of “identification”: confirming a person’s name 
and pulling up records associated with him or her.  
For instance, it is unquestionably permissible under 
the Act to use the DNA samples to investigate crimes 
by linking the individuals from whom the samples 
have been taken to evidence from crime scenes.    
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The broad discretion to rummage through an 

arrestee’s genome that the Act affords Maryland is 
further borne out by the section of the Act titled 
“Purposes of testing DNA samples,” which lays out 
five broad purposes for collecting and testing DNA 
samples: “(1) to analyze and type the genetic markers 
contained in or derived from the DNA samples; (2) as 
part of an official investigation into a crime; (3) to 
help identify human remains; (4) to help identify 
missing individuals; and (5) for research and admin-
istrative purposes, including . . . support of identifica-
tion research and protocol development of forensic 
DNA analysis methods[.]”  Id. at § 2-505(a).15

                                            
15 The regulations adopted by the State Police do not provide 

further guidance to limit the use of the samples.  See Md. Code 
Regs. 29.05.01.06(C) (listing same five purposes for samples as 
the statute). 

   
Clearly, information that “relate[s] to the identifica-
tion of individuals” must encompass information that 
could be used to fill one or more of those five purposes 
laid out in the statute.  And under any one of those 
five purposes, the State could test samples for alleles 
beyond the 13 CODIS loci, including alleles coding for 
physical or behavioral traits.  For instance, addi-
tional alleles would give the State more identifying 
power for “identify[ing] human remains” and “miss-
ing individuals.”  This would be especially true of 
alleles allowing the State to identify persons who are 
related to one another—what better way to identify 
human remains or a missing person than by locating 
the relatives of the person in question?  Additional 
alleles also might be useful for “identification 
research.”  More generally, any additional allele the 
State looked at might help “to analyze and type . . . 
genetic markers contained in or derived from the 
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DNA samples.”  “Genetic marker” is a “very broad[]” 
term used “to describe any observable variation that 
results from an alteration, or mutation, at a single 
genetic locus.” National Center for Biotechnology 
Information, Genome Mapping: A Guide to the Genetic 
Highway We Call the Human Genome (2004), http: 
//www.ncbi.nlm.nih.gov/About/primer/mapping.html 
(last visited Jan. 30, 2013).  Such markers are used 
as landmarks by genetic researchers trying to orient 
themselves within a genome, and “[m]arkers can be 
within genes that code for a noticeable physical 
characteristic such as eye color, or a not so noticeable 
trait such as a disease.”  Id.   

Nothing in the Act prevents the State from testing 
arrestee DNA samples for alleles that code into 
private physical traits or from maintaining a search-
able database of those traits.  It appears permissible 
under the law, for instance, for the State to collect 
information on whether arrestees have genes associ-
ated with such mental and physical diseases.  Or, 
under the law, the State might choose to analyze 
arrestee samples for genes associated with violent 
responses to environmental stressors.16

                                            
16 See, e.g., Rose McDermott et al., Monoamineoxadise A gene 

(MAOA) Predicts Behavioral Aggression Following Provocation, 
106 Proc. Nat’l Acad. Sci. 2118 (2009) (MAOA gene associated 
with aggression in high provocation situations); Giovanni 
Frazetto et al., Early Trauma and Increased Risk for Physical 
Aggression During Adulthood: The Moderating Role of MAOA 
Genotype, PloS One2(5): e486. Doi10.1371/ journal.pone.0000486 
(2007) (low MAOA gene activity a significant risk factor for 
adult aggression when combined with early life trauma, such as 
absence of one or both parents, violence in the family); 
Avshalom Caspi et al., Role of Genotype in the Cycle of Violence 
in Maltreated Children, 297 Science 851 (2002) (MAOA gene 
moderates antisocial response to mistreatment; individuals with 

  Such infor-
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mation, along with a great deal of other information 
about an individual’s health, family relationships 
and behavioral predispositions, could be framed as 
“identifying” that individual.  The Act no more bars 
the State from “identifying” an individual as a person 
with a particular disposition or a particular genetic 
disease than it bars the State from “identifying” an 
individual as someone whose genetic material was 
present at a particular crime scene.  

Moreover, the Act’s expungement provision, Md. 
Code Ann., Pub. Safety § 2-511, would not apply to at 
least some of the information that Maryland might 
extract from arrestee samples.  The Act provides for 
the destruction of samples and “DNA records” (which 
it defines as “DNA information stored in CODIS or 
the statewide DNA data base system,” id. at § 2-501) 
if an arrestee is not convicted, id. at § 2-511.  But if 
police have already learned an individual’s family, 
behavioral dispositional or health information from 
their analysis of his or her sample, deleting the sam-
ple and the information in the database would not 
erase that information now known by individual 
police officers or even notes and records they might 
have placed in criminal files related to that individ-
ual, as opposed to his or her expunged DNA database 
entry. 

Every day scientists unlock more of the “vast 
genetic treasure map” contained in human DNA.  
Maryland has passed a law allowing it to take DNA 
samples from arrested persons who have not been 
convicted of any crime.  Despite its claims to the con-
trary, it has not limited itself to analyzing those 

                                            
low MAOA activity genotype significantly more likely to develop 
antisocial behavior in response to maltreatment). 
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samples to generate a CODIS profile.  Instead, it has 
created purported limitations that leave it free to 
mine those DNA samples for private medical and 
other information going far beyond what can be found 
in a fingerprint.  

II. Maryland’s Taking And Analyzing DNA 
Samples Clearly Constitutes A Search, 
While Fingerprinting May Not Be A 
Search.   

Reaching into the interior of an arrestee’s body to 
remove tissue and then analyzing that tissue for 
DNA clearly constitutes a search under the Fourth 
Amendment.  See Skinner, 489 U.S. at 616-17; 
Ferguson v. City of Charleston, 532 U.S. 67, 76-77 
(2001).  Maryland and the United States each 
concede as much.  Petitioner’s Br. 13; U.S. Br. 14. 

As Respondent aptly notes, there is reason to 
believe that fingerprinting, with its absence of physi-
cal intrusion, the limited information it obtains, and 
its longstanding use at booking and in many civil 
settings,17

                                            
17 See Part III(A), infra.  Indeed, “we have come to accept  

that people—even totally innocent people—have no legitimate 
expectation of privacy in their fingerprints.”  United States v. 
Kincade, 379 F.3d 813, 874 (9th Cir. 2004) (Kozinski, J., dis-
senting); cf. Dickerson v. United States, 530 U.S. 428, 443 (2000) 
(“Miranda has become embedded in routine police practice to 
the point where the warnings have become part of our national 
culture.”).  Fingerprinting is by now an accepted feature of 
applying for many jobs and licenses; so much so that the FBI 
currently has a civil file containing fingerprints from 36 million 
people.  See Federal Bureau of Investigation, IAFIS Fact Sheet, 

 does not actually constitute a search.  
Respondent’s Br. 35-36.  Indeed that has been the 

http://www.fbi.gov/about-us/cjis/fingerprints_biometrics/iafis/iafis 
_facts (last visited Jan. 30, 2013). 

http://www.fbi.gov/about-us/cjis/fingerprints_biomet�
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position of the United States in at least one prior 
case, Tolentino v. New York, 131 S.Ct. 1387 (2011).  
Respondent’s Br. 36.   

That distinction is no mere formality.  A search 
must be justified under the Fourth Amendment; an 
event that is not a search (or a seizure) need not be.  
This is true no matter how seemingly nonprivate the 
information sought when the government intrudes  
on a constitutionally protected area may seem.  For 
example, in United States v. Jones, 132 S.Ct. 945 
(2012), this Court considered the unwarranted 
placement of a GPS tracking device that collected 
information about a vehicle’s location on public roads, 
where it was visible to all.  See id. at 950.  This Court 
declined even to consider the public nature of the 
information collected, instead focusing solely on the 
fact of the search: an event in which “the Government 
obtains information by physically intruding on a con-
stitutionally protected area.”  Id. at 950-51 & n.3.  Of 
the “argument that what would otherwise be an 
unconstitutional search is not such where it produces 
only public information,” this Court simply concluded 
“we know of no case that would support” such an 
argument.  Id. at 952.  Similarly, in Arizona v. Hicks, 
480 U.S. 321 (1987), this Court held that an officer 
picking up a turntable to inspect the serial numbers 
on the bottom during an otherwise plain view search 
constituted a further, impermissible search.  Id. at 
325.  As this Court put it, “[a] search is a search, even 
if it happens to disclose nothing but the bottom of a 
turntable.”  Id.  Private areas containing private 
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information and things are protected, no matter how 
narrowly the State attempts to frame its searches.18

Accordingly, Maryland’s claim, that the collection 
of DNA samples under the Act is “of a kind” with fin-
gerprinting because “a person who is arrested for a 
violent crime has no right to withhold his identity 
from the police,” and “the Act limits the search at 
issue to identifying information only,” is plainly 
incorrect.  Petitioner’s Br. 19.  As discussed supra, 
nothing in the Act limits Maryland to analyzing the 
sample for the CODIS profile alone.  But even if 
Maryland had actually limited itself to using arrestee 
samples to generate CODIS profiles, the seizure and 
analysis of the sample would be a search requiring 
justification.  As the Maryland Court of Appeals 
observed, “upholding the statute simply because of 
restrictions on use of the material obtained would be 
analogous to allowing the government to seize private 

   

                                            
18 Nor is the collection of DNA samples rendered negligible by 

the fact that States have, at one time or another, unconstitu-
tionally attempted such extreme bodily violations as forced 
insertion of a stomach tube to deliver emetics, forced manipula-
tion of the prostate to cause ejaculation, or forced open chest 
surgery.  NDAA Br. 6.  That swabbing is not as transgressive as 
other possible intrusions does not blunt the fact that it is an 
infringement of bodily integrity.  A search is a search.  Just last 
term, this Court confirmed that the placement of a device on the 
underside of a car potentially as small as a credit card, with a 
weight of two ounces, was nonetheless a “physical occup[ation 
of] private property for the purpose of obtaining information.”  
See Jones, 132 S.Ct. at 949; see also id. at 957 & n.1 (Alito, J., 
concurring).  So too here, where the government seeks to physi-
cally occupy an internal body cavity for the purpose of obtaining 
information.  See Schmerber v. California, 384 U.S. 757, 770 
(1966) (“Search warrants are ordinarily required for searches of 
dwellings, and absent an emergency, no less could be required 
where intrusions into the human body are concerned.”). 
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medical records without a warrant, but restrict their 
use only to the portion of the records that serve to 
identify the patient.”  King v. State, 42 A.3d 549, 576 
(Md. 2012).  Hiibel v. Sixth Judicial Dist. Court, 542 
U.S. 177 (2004), says no differently.  In Hiibel, 
petitioner was prosecuted and convicted for refusing 
to identify himself during a Terry stop—a seizure, 
but not a search.  The statute at issue in Hiibel did 
not actually require an individual to provide any-
thing more than his or her spoken name.  See id. at 
185.  The question of whether the government may 
intrude into a suspect’s body to take or confirm 
identity information was not raised.  But that ques-
tion has been amply answered by cases such as Hicks 
and Jones: a person surely has no less a privacy 
interest in his own DNA profile than he does in the 
serial numbers of his stereo equipment, or the public 
movements of his vehicle.  

Nor do the significant restraints on liberty and 
privacy imposed on arrestees who are detained strip 
DNA collection of its status as a search and render it 
akin to fingerprinting.  When detained in certain 
facilities, an arrestee’s clothing and person may be 
searched, including by having “to move or spread the 
buttocks or genital areas, or to cough in a squatting 
position.”  Florence v. Board of Chosen Freeholders, 
132 S.Ct. 1510, 1515 (2012).  As a preliminary matter, 
unlike with swabbing, “[t]here [we]re no allegations 
that the detainees [in that case] were touched in any 
way as part of the searches.”  Id. at 1515; see also id. 
at 1523 (noting that there are “legitimate concerns 
about the invasiveness of searches that involve the 
touching of detainees”).  More to the point, the sig-
nificant intrusion into one aspect of some arrestees’ 
privacy, justified by administrative needs like avoid-
ing the introduction of weapons and other contraband 
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into confinement facilities, does not render permissi-
ble all searches of arrestees and their effects.  Absent 
a warrant, arrestees’ homes may be searched only 
to effectuate immediate concerns for officer safety, 
Maryland v. Buie, 494 U.S. 325, 336-37 (1990); their 
cars may not be searched unless they are within 
reaching distance of the passenger compartment at 
the time of the search, in order to preserve evidence 
and officer safety, Arizona v. Gant, 556 U.S. 332, 338, 
351 (2009); and law enforcement may not willy-nilly 
search through their bank accounts, email, mail, 
phone records, or their medical or psychological 
records.  This is true notwithstanding that any such 
searches might yield important information for cor-
rectly identifying the persons who have been arrested 
and linking them to their past conduct.  

Unlike fingerprints, Maryland’s DNA collection 
from arrestees is undoubtedly a search under the 
Fourth Amendment.  As such it is subject to the same 
requirement of justification under the Fourth 
Amendment as other searches of the home or the 
body.  This is true regardless whether the infor-
mation sought in the search is itself inherently 
private, because of the private nature of those spaces 
and the right of individuals to enjoy them secure 
from government intervention.  

III. The Purpose Of Fingerprinting Is To 
Identify.  Maryland’s Purpose In Seizing 
Arrestee DNA Is To Investigate Unsolved 
Crimes. 

In addition to arguing (erroneously) that the 
seizure of DNA is no more intrusive than finger-
printing, Petitioner and amici employ the 
fingerprint-DNA analogy as a way of explaining the 
state’s interest in DNA collection.  The purpose of 
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DNA collection, they argue, is precisely the same as 
fingerprinting—to properly identify the person who 
has been arrested.  Moreover, they continue, because 
DNA is a far more powerful tool for identification 
than fingerprints, it better serves the state’s interest 
in accurate identification.  See Petitioner’s Br. 22. 

But this argument is a smokescreen.  Maryland’s 
unmistakable purpose in collecting DNA is not to 
identify the arrestee, but to obtain evidence linking 
him or her to an unrelated offense—in other words, 
to investigate unsolved crimes.  The primary function 
of fingerprinting, by contrast, is and has always 
been to identify individuals already in custody.  The 
distinction matters because this Court has never 
sanctioned warrantless, suspicionless searches based 
solely on the government’s general interest in 
investigating and solving crimes.  See Respondent’s 
Br. at 22-34 (explaining that DNA collection does not 
fit into any of the existing categories of exceptions to 
the Fourth Amendment’s requirements of a warrant 
or individualized suspicion).  Certainly, the routine 
practice of fingerprinting upon arrest has never been 
justified for that purpose.  And, purpose aside, the 
fingerprint-DNA analogy fails for the simple reason 
that Maryland’s statutory scheme, as well as the 
logistics of DNA analysis, make DNA testing a useful 
tool for investigating unsolved crimes but a poor one 
for identifying arrestees.    

A. Unlike Fingerprinting, Whose Primary 
Purpose Has Always Been Identifica-
tion, The Primary Purpose Of DNA 
Sampling Is To Investigate. 

Courts have long justified fingerprinting as neces-
sary for identification.  Though the Supreme Court 
has never directly addressed the constitutionality of 
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fingerprinting arrestees, the practice has tradition-
ally been justified by the government’s legitimate 
need to identify individuals in custody.19

Then, as now, fingerprinting upon arrest was a 
“record-keeping technology, a way of linking bodies in 
custody to their criminal records.”  Id. at 168.  Early 
courts affirming the legality of the practice did not 
consider anything beyond this narrow purpose.  For 
example, in United States v. Kelly, 55 F.2d 67, 69 (2d 
Cir. 1932), the Second Circuit reasoned, 

  Law 
enforcement officials began fingerprinting arrestees 
for identification purposes in the late nineteenth and 
early twentieth centuries, when growing urbaniza-
tion led to greater anonymity, making it easier for an 
arrestee to hide his identity.  See Simon A. Cole, 
Suspect Identities: A History of Fingerprinting and 
Criminal Identification 136-37 (2001).  Fingerprint-
ing emerged as a mechanism for (1) verifying that 
that arrestees were who they said they were, and  
(2) accurately linking them with records of their prior 
convictions, id. at 157-59, and became the fixture of 
the criminal justice system it is today by efficiently 
serving both goals. 

Finger printing seems to be no more than an 
extension of methods of identification long used 
in dealing with persons under arrest . . . and [it] 

                                            
19 As a matter of historical fact, because “the great expansion 

in fingerprinting came before the modern era of Fourth 
Amendment jurisprudence ushered in by Katz v. United States, 
389 U.S. 347 (1967), it proceeded unchecked by any judicial 
balancing against the personal right to privacy.”  Kincade, 379 
F.3d at 874 (Kozinski, J., dissenting).  The cases cited by Peti-
tioner and amici as upholding the legality of fingerprinting 
illustrate this point, as almost all of them pre-date Katz.  See 
Petitioner Br. 8; NDAA Br. 13; Global Alliance Br. 11-12. 
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has become especially important in a time when 
increased population and vast aggregations of 
people in urban centers have rendered the noto-
riety of the individual in the community no 
longer a ready means of identification.   

See also Smith v. United States, 324 F.2d 879, 882 
(D.C. Cir. 1963) (“[I]t is elementary that a person in 
lawful custody may be required to submit to photo-
graphing and fingerprinting as part of routine iden-
tification processes.”) (internal citations omitted);  
McGovern v. Van Riper, 54 A.2d 469, 470 (N.J. Ch. 
1947) (“[T]he taking of fingerprints, photographs and 
other measurements where the purpose to be served 
is to identify the accused as the person charged with 
the offense for which he is indicted, or to facilitate his 
recapture should he become a fugitive from justice, is 
proper . . . .”). 

Fingerprinting as a means of identification thus 
has a long history as an accepted law enforcement 
practice—a point repeatedly pressed by Petitioner 
and amici,20

                                            
20 See Petitioner’s Br. 8; U.S. Br. 33; NDAA Br. 13; Global 

Alliance Br. 11-13.   

 and one that no one disputes.  But that 
history does little to clarify the issue of DNA sam-
pling on arrest because, as examination of the Mary-
land scheme makes clear, DNA is not used to identify 
in the sense that fingerprints are used to identify—to 
“reveal [an arrestee’s] identity” and to “call up an 
arrestee’s record and to determine whether he is 
wanted for a crime.”  U.S. Br. 16 (describing function 
of fingerprinting).  Rather, the Maryland DNA stat-
ute was enacted explicitly to assist law enforcement 
in investigating unsolved crimes.  The identification 
of arrestees is not even one of the Act’s enumerated 
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purposes.21

The Maryland statute establishes procedures for 
analysis and use of DNA samples that further illus-
trate that DNA is not used for immediate identifica-
tion of an individual who has been arrested.  DNA 
samples taken from arrestees “may not be tested or 
placed in the statewide DNA data base system prior 
to the first scheduled arraignment date unless 
requested or consented to by the individual.”  Md. 
Code Ann., Pub. Safety § 2-504(d)(1).  But if the 
samples are not tested until after an arrestee has 
been arraigned, taking the sample plainly cannot 
identify the person when he is initially arrested.  
And, strikingly, the regulations implementing the Act 
state that, when a person in Maryland is arrested,  
if the State checks the system and determines  
that a sample for that person from a previous 
conviction already exists in the Statewide DNA 
Database, no new sample is taken.  Md. Code Regs.  
29.05.01.04(B)(4) (“If the collecting agency deter-
mines that a convicted offender Statewide DNA Data 
Base sample already exists for an arrestee, the 
agency is not required to obtain a new sample.”).  If 
Maryland were truly using the sample as a means of 
ensuring that they had properly identified the person 
they had arrested, a new sample would be taken at 

  Prominent, however, among the statute’s 
purposes is the collection and testing of DNA samples 
“as part of an official investigation into a crime.”  Md. 
Code Ann., Pub. Safety § 2-505(a)(2).   

                                            
21 The Act does authorize the use of DNA information for 

identification of human remains and missing individuals and for 
“research and administrative purposes.”  Md. Code Ann., Pub. 
Safety §§ 2-505(a)(3)-(5). 
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every arrest.22  The regulations suggest that Mary-
land instead relies on fingerprints and other tradi-
tional means for identification and leaves the DNA 
for investigation.  And indeed, other regulations 
implementing the DNA statute reference the use of 
fingerprints to identify the DNA sample with the 
person who provided it.23

The legislative history of the Maryland statute 
reinforces that its passage was intended to aid in 
solving crimes, rather than to improve upon tradi-
tional identification methods.  The record includes 
supporting statements from numerous law enforce-

 

                                            
22 Moreover, the fact that the Maryland statute allows for 

expungement of an arrestee’s DNA record in the event that he is 
not convicted or his conviction is finally reversed or vacated, 
Md. Code Ann., Pub. Safety § 2-511, is yet another indication 
that the statute is not primarily concerned with identification.  
As Judge Rendell pointed out with regard to the federal statute, 
“[i]f the Government’s real interest were in maintaining records 
of arrestees’ identities, there would be no need to expunge those 
records upon an acquittal or failure to file charges against the 
arrestee.”  United States v. Mitchell, 652 F.3d 387, 423 (3d. 
2011) (Rendell, J., dissenting). 

23 See Md. Code Regs. 29.05.01.04(L) (“If the DNA arrestee 
sample is not collected at the time of electronic capture, such as 
LIVE SCAN or electronic booking facility or if an inked ten print 
card is used, then using normal fingerprinting procedures, the 
individual from whom a sample is taken shall place both inked 
index fingers where indicated on the DNA data base infor-
mation card contained in the collection kit.  These prints shall 
be used by the laboratory to check the individual’s identity.  If 
the subject is missing an index finger, this fact shall be indi-
cated in the space for recording the fingerprint and the next 
available finger should be used with documentation as to which 
finger was used.”); Md. Code Regs. 29.05.01.07(C) (“Verification 
of identity shall be conducted by the Latent Print Unit on the 
fingerprints found on the DNA data base information/chain of 
custody card.”). 
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ment agencies.  Every one of those statements hails 
the amendment as improving the state’s investigative 
capacity, rather than its identification abilities.24

The State’s Attorney for Montgomery County, for 
instance, explained that the amendment “giv[es] local 
law enforcement a critical tool to aid them in criminal 
investigations.”

   

25  According to the President of the 
Fraternal Order of Police, the amendment “makes it 
easier for law enforcement officers to do their job.  
Quite often, we are hindered by not having access to 
good DNA evidence and therefore, making it difficult 
to solve a crime and put the bad guys in jail.”26  Even 
Governor Martin O’Malley, in his public statement 
urging the passage of the bill expanding DNA collec-
tion to arrestees, did not once mention traditional 
identification as a reason to support it.  Rather, he 
stated that the bill should be supported in order to 
“to enhance our law enforcement efforts to resolve 
open cases.”27

Maryland’s push to collect arrestee DNA, and  
the reasons behind it, mirrors the federal expansion 
of CODIS.  CODIS came into being as a national 

 

                                            
24 Relevant excerpts from the legislative history are contained 

in the Appendices. 
25 Letter from John J. McCarthy, State’s Attorney, Montgom-

ery County, and Ike Leggett, County Executive, Montgomery 
County, to Sen. Brian E. Frosh and Sen. Joseph F. Vallano, 
Chairmen, Senate Judicial Proceedings Committee (Mar. 7, 
2008), at Appendix A. 

26 Letter from John “Rodney” Bartlett, Jr., President, Frater-
nal Order of Police, Maryland State Lodge, to Sen. Frosh (Feb. 
27, 2008), at Appendix B. 

27 Statement of Governor Martin O’Malley on Senate Bill 211, 
Senate Judicial Proceedings Committee (Feb. 13, 2008), at 
Appendix C. 
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program because “the FBI saw the potential for 
exchanging and comparing DNA profiles to help solve 
crimes.”28

In addition to the language and history of Mary-
land’s statute, there is a practical reason why the 
“identification” justification for DNA collection fails: 
DNA testing does not work as a technique for the 
immediate identification of arrestees.  The differ-
ences in the structures of the federal fingerprint 
database, the Integrated Automated Fingerprint 
Identification System (“IAFIS”), and CODIS illus-
trate this point.  IAFIS contains an Identification 
Index (III), which “is the national system designed to 
provide automated criminal history record infor-
mation,” and “stores the criminal history record 
information of federal offenders and those offenders 
established by participating and non-participating III 
states.”

  Congress authorized a nationwide DNA 
program in 1994, pursuant to which the FBI estab-
lished CODIS, which allowed “State and local foren-
sics laboratories to exchange and compare DNA 
profiles electronically in an attempt to link evidence 
from crime scenes for which there are no suspects to 
DNA samples of convicted offenders on file in the 
system.”  See DNA Analysis Backlog Elimination Act 
of 2000, H.R.Rep. No. 106-900(I) at 8. 

29

                                            
28 Statement of Doug Hares, FBI Custodian of the National 

DNA Database, Nov. 23, 2011, 

  An IAFIS “tenprint profile,” which is the 
electronic or manual capture of the prints on all  
ten of the person’s digits, associates a name with 
fingerprints and criminal history, and also includes 

http://www.fbi.gov/news/stories/ 
2011/november/dna_112311 (last visited Jan. 30, 2013). 

29 Federal Bureau of Investigation, Five Key Services, http:// 
www.fbi.gov/about-us/cjis/fingerprints_biometrics/iafis/iafis_serv 
ices (last visited Jan. 30, 2013). 

http://www.fbi.gov/news/stories/�
http://www.fbi.gov/about-us/cjis/fingerprints_biometrics/iafis/iafis_serv�
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any “mug shots; scars and tattoo photos; physical 
characteristics like height, weight, and hair and eye 
color; and aliases.”30

A CODIS profile, on the other hand, contains no 
names or other personal identifiers.

   

31  In order to 
learn any information about the source of the DNA 
profile, a CODIS user must take additional steps.32  
And quick identification using DNA is virtually 
impossible given the current state of the technology.  
Unlike an IAFIS request, which can take minutes or 
even seconds,33 processing DNA takes, at a minimum, 
days, and more often, weeks or even months.  See 
NDAA Br. at 19 (“It is true that . . . it takes several 
days or longer between the time the buccal swab first 
arrives at the DNA laboratory, and the time that a 
DNA profile, suitable for upload and comparison in a 
DNA database, has been developed.”).34

                                            
30 Federal Bureau of Investigation, Integrated Automated 

Fingerprint Identification System, 

  In the case at 

http://www.fbi.gov/about-us 
/cjis/fingerprints_biometrics/iafis (last visited Jan. 30, 2013). 

31 See Federal Bureau of Investigation, CODIS and NDIS 
Fact Sheet, http://www.fbi.gov/about-us/lab/biometric-analysis/ 
codis/codis-and-ndis-fact-sheet (last visited Jan. 30, 2013). 

32 “Personal information, such as the name and address of the 
individual from whom the DNA sample was taken, is retained 
by the uploading agency and may only be disclosed to particular 
persons for approved reasons.”  Natalie Ram, Fortuity and 
Forensic Familial Identification, 63 Stan. L. Rev. 751, 761 (2011). 

33 See, e.g., Federal Bureau of Investigation, IAFIS Fact Sheet, 
http://www.fbi.gov/about-us/cjis/fingerprints_biometrics/iafis/iafis 
_facts (last visited Jan. 30, 2013) (noting that average IAFIS 
tenprint rapsheet request (TPRS) takes 23.9 seconds). 

34 The NDAA argues that DNA technology will soon improve 
to the point that identification will become a viable use for 
arrestee DNA samples, and that this Court should not strike 
down Maryland’s DNA collection program now because the  

http://www.fbi.gov/about-us�
http://www.fbi.gov/about-us/lab/biometric-analysis/�
http://www.fbi.gov/about-us/cjis/fingerprints_biometrics/iafis/iafis�
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bar, for instance, almost four months passed between 
the buccal swabbing of Mr. King and the “hit” gener-
ated by the database.  Respondent’s Br. at 9-10.  This 
type of timeline is not atypical, given the caseload of 
most forensic laboratories, the time it takes to trans-
form biological material into a workable DNA profile, 
and the time and personnel needed to complete a 
technical and administrative review of any results.35

[T]he FBI’s DNA database contains no personal 
identifying information, no names, no birth 
dates, no social security numbers, and no crimi-
nal histories.  A ‘hit’ may take months to return.  
The DNA sample is not analyzed until after the 
first scheduled arraignment date.  The profile 
must be uploaded and the database searched.  

  
As the Maryland Court of Appeals observed in King, 
in rejecting the State’s argument that DNA is used to 
identify:  

                                            
day will arrive when that program can be implemented for iden-
tification as well as investigation.  See NDAA Br. at 19-21.  This 
line of reasoning all but concedes that identification upon arrest 
is not the actual purpose of the Maryland statute.  But more to 
the point, the approach urged by the NDAA would require the 
Court to base its decision on a hypothetical future in which new 
technologies have been developed, vetted and adopted.  This 
Court has never dealt in hopes or possibilities that future events 
will bring a State into constitutional compliance. 

35 The Scientific Working Group for DNA Analysis Methods, 
which “serves as a forum to discuss, share, and evaluate forensic 
biology methods, protocols, training, and research to enhance 
forensic biology services as well as provide recommendations to 
the FBI Director on quality assurance standards for forensic 
DNA analysis,” http://www.swgdam.org, provides a description 
of the required review process and personnel at http:// 
www.swgdam.org/FBI%20Director%20Forensic%20Standards%20
%20Revisions%20APPROVED%20and%20Final%20effective%209
-01-2011.pdf (last visited Jan. 30, 2013). 
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The laboratory must return the DNA profile.  
When a ‘hit’ arises, a law enforcement officer  
is notified, who must request the additional 
information.  

42 A.3d at 579.  Ultimately, DNA testing is so much 
less effective for identifying arrestees than is fin-
gerprinting, and so much more effective for inves-
tigating unsolved crimes, that any claim that DNA is 
being collected for identification, rather than investi-
gation, strains credulity.  See id. at 579 (“Solving cold 
cases, in the State’s view, is an ancillary benefit of 
determining the proper identification of an individ-
ual, but for King it was the only State interest served 
by the collection of his DNA.”); see also United States 
v. Mitchell, 652 F.3d 387, 422-23 (3d Cir. 2011) 
(Rendell, J., dissenting) (“The real purpose of collect-
ing arrestees’ and pretrial detainees’ DNA samples 
and including the resulting DNA profiles in the fed-
eral CODIS database is not to ‘identify’ the arrestee 
. . . but to use those profiles and the information they 
provide as evidence in the prosecution and to solve 
additional past and future crimes.”) (emphasis in 
original).36

                                            
36 Though IAFIS is primarily used for identification—running 

standard “tenprint” searches to verify a person’s identity and 
associated criminal history—IAFIS may also be used to match 
latent prints against the standard tenprint profiles.  Federal 
Bureau of Investigation, Seeing the Invisible, 

  And indeed, to get around this problem, 

http://www.fbi.gov/ 
news/stories/2003/december/seeing123103 (last visited Jan. 30, 
2013).  However, latent fingerprint searches are conducted 
independently of searches of the normal tenprint index.  Latent 
fingerprint searches can require special software, see id., and 
the use of latent fingerprint specialists to find matches.  Federal 
Bureau of Investigation, Five Key Services, http://www.fbi. 
gov/about-us/cjis/fingerprints_biometrics/iafis/iafis_services (last 
visited Jan. 30, 2013).  Indeed, a latent database search will 
only return a list of potential candidates; a trained human 

http://www.fbi.gov/�
http://www.fbi.gov/about-us/cjis/fingerprints_biometrics/iafis/iafis_�
http://www.fbi.gov/about-us/cjis/fingerprints_biometrics/iafis/iafis_�
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some have resorted to redefining the word “identifica-
tion.”  See, e.g., NDAA Br. 18-19 (“The concept of 
identification embraces more than just the name, 
date of birth, and social security or driver’s license 
number.  It also includes what the person has done.”); 
Mitchell, 652 F.3d at 414 (identity is not just “who 
that person is (the person’s name, date of birth, etc.)” 
but also “what that person has done,” including 
“whether he is the same person who committed an 
as-yet unsolved crime across town” (quoting Haskell 
v. Brown, 677 F.Supp.2d 1187, 1199 (N.D. Cal. 
2009)); see also Haskell v. Harris, 669 F.3d 1049, 
1062 (9th Cir. 2012) (“‘Identification’ encompasses 
not merely a person’s name, but also other crimes to 
which the individual is linked.”).  But this tactic 
merely stretches the notion of “identification” beyond 
all recognition, transforming it into the government’s 
general interest in law enforcement by another name. 

B. Taking Fingerprints For Investigation 
Triggers Fourth Amendment Concerns 
That Taking Them For Identification 
Does Not. 

In blurring the categories of identification and 
investigation, Petitioner and amici intimate that the 
two can be treated the same under the Fourth 
Amendment.  But, in addressing whether the exclu-
sionary rule should apply to fingerprints that are 

                                            
examiner must then evaluate the list to see if there is a match.  
See Simon A. Cole, Don’t Shoot the Messenger by One of the 
Messengers: A Response to Merlino et al., 45 Tulsa L. Rev. 111, 
125 (2009).  That the fingerprints catalogued in IAFIS, taken 
validly for the purposes of identification, can be used for the 
subsidiary purpose of investigation does not, however, answer 
the legal questions presented by DNA sampling done solely to 
investigate unsolved crimes. 
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taken pursuant to an unlawful detention, this Court 
as well as lower courts have drawn an analytical line 
between the purposes of identification and investiga-
tion in ways that are critical to the consideration of 
collecting arrestee DNA. 

In Davis v. Mississippi, 394 U.S. 721 (1969), this 
Court held that fingerprints taken for after an  
arrest conducted without probable cause should be 
suppressed, because they were a fruit of the illegal 
seizure.  In Davis, there was no question that the 
fingerprints were not used to confirm the petitioner’s 
identity, but rather were taken solely for comparison 
with latent prints from the crime scene—for, in other 
words, investigation.  Id. at 722-23.  This Court held 
that “[d]etentions for the sole purpose of obtaining 
fingerprints are no less subject to the constraints  
of the Fourth Amendment” than other investigatory 
detentions.  Id. at 727.  This Court later reaffirmed 
“the holding in Davis that in the absence of probable 
cause or a warrant investigative detentions at the 
police station for fingerprinting purposes could not be 
squared with the Fourth Amendment.”  Hayes v. 
Florida, 470 U.S. 811, 815 (1985). 

Lower courts have applied Davis and Hayes to hold 
that, where there is an unlawful detention, the ques-
tion of whether fingerprints taken pursuant to that 
detention should be suppressed turns on the purpose 
for which the prints are taken: whether for identifica-
tion, or to link the arrestee to a crime.  In United 
States v. Garcia-Beltran, 389 F.3d 864 (9th Cir. 
2004), for example, the defendant had been finger-
printed pursuant to an arrest conducted without 
probable cause.  Id. at 865.  The court held that the 
defendant’s identity as determined by fingerprinting 
was admissible, because “fingerprints taken solely for 
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identification purposes (i.e., to verify that the person 
who is fingerprinted is really who he says he is)  
can be admitted, because evidence of ‘identity’ is 
never suppressible.”  Id. at 867 (citing INS v. Lopez-
Mendoza, 468 U.S. 1032 (1984)) (emphasis in origi-
nal).  However, the court explained that “if . . .  
the fingerprints were taken for an ‘investigatory’ 
purpose, i.e. to connect Garcia-Beltran to alleged 
criminal activity, then the fingerprint exemplars 
should be suppressed.”  Id. at 865; see also United 
States v. Oscar-Torres, 507 F.3d 224, 232 (4th Cir. 
2007) (fingerprint evidence admissible if taken for 
administrative rather than investigatory purpose; 
noting that “fingerprints taken as part of routine 
booking procedures but intended to provide evidence 
for a criminal prosecution are still motivated by an 
investigative, rather than an administrative pur-
pose”) (emphasis in original); United States v. Oliva-
res-Rangel, 458 F.3d 1104, 1115 (10th Cir. 2006) (“[I]f 
an illegal arrest was purposefully exploited for the 
objective of obtaining fingerprints, then the finger-
print evidence must be suppressed”; remanding for 
evidentiary hearing to determine whether finger-
prints were taken for identification or investigatory 
purpose); United States v. Guevara-Martinez, 262 
F.3d 751, 756 (8th Cir. 2001) (fingerprints suppressed 
in part because they were not “obtained as a matter 
of course through routine booking procedures”); cf. 
Friedman v. Boucher, 580 F.3d 847, 860 (9th Cir. 
2009) (holding that forceful extraction of DNA buccal 
sample from a pretrial detainee in the absence of a 
warrant or individualized suspicion, for the express 
purpose of solving unrelated cold cases, violated the 
Fourth Amendment).   

There is thus a well-established distinction 
between identification and investigation even in the 
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fingerprint context; a distinction that Petitioner and 
amici elide in arguing that taking DNA samples from 
arrestees is no different than fingerprinting arrestees 
at booking.37

It is plain that the overriding, and indeed, most 
powerful, justification for collecting DNA upon arrest 
is the one offered by the text and history of the 
Maryland Act: it can help solve crimes.  That is the 
import of the affecting stories told by amici of perpe-
trators caught, and victims given closure.  But ulti-
mately, as this Court has made clear, the state’s ever-
present interest in solving crimes is not enough on its 
own to justify a search into private realms.  If it were, 
what prevents the state from invading the privacy of 
any person, with the assistance of any technology 

  Tellingly, however, throughout their 
repeated invocations of the fingerprint-DNA analogy, 
neither Petitioner nor amici have offered a single 
instance of arrestee DNA being used for traditional 
identification purposes—to verify that the person 
who has been arrested is who he says he is.   

                                            
37 The United States, for example, attempts to surmount the 

reality that DNA is not used for identification by arguing that 
DNA helps to confirm the identity of an arrestee who has 
already been identified by other means, and noting that the 
Fourth Amendment does not impose a requirement that the 
state use the “least intrusive” search practicable.  U.S. Br. 26.  
But the fact that DNA collection is no more than duplicative of 
other traditional methods of identification must certainly factor 
into any analysis that balances the government’s need for an 
arrestee’s DNA against the individual’s privacy interest in his 
very cells.  Cf. Winston v. Lee, 470 U.S. 753, 765-66 (1985) 
(holding that surgical removal of bullet evidence violated the 
Fourth Amendment, in part because the state had available to it 
“substantial evidence of the origin of the bullet” that limited the 
state’s need to compel the surgery). 



33 
that makes that invasion more efficient than ever 
before? 

CONCLUSION 

For the reasons set forth above, amicus respectfully 
requests that the judgment of the Maryland Court of 
Appeals be affirmed. 

Respectfully submitted, 
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APPENDIX A 

State’s Attorney for Montgomery County 
50 Maryland Avenue 

Rockville, Maryland  20850 
———— 

(240) -777-7300 
Fax (240) 777-7413 

www.communityprosecution.org 

        [Logo] 
  State’s Attorney 
John J. McCarthy 

Deputy State’s Attorneys 
Laura Chase         

John M. Maloney      

March 7, 2008 

The Honorable Brian E. Frosh 
2 East Wing Miller Senate Office Building  
Annapolis, MD 21401 

The Honorable Joseph F. Vallario  
101 Lowe House Office Building  
Annapolis, MD 21401 

Re: SB 211/HB 370 Public Safety — Statewide 
DNA Data Base System — Crimes of Violence, 
Burglary, and Breaking and Entering a Motor 
Vehicle Sample Collections on Arrest 

Dear Chairman Frosh and Chairman Vallario: 

We are writing to strongly urge passage of SB 211 
and HB 370. These important pieces of life saving 
legislation will serve to expand Maryland’s DNA 
database system giving local law enforcement a 
critical tool to aid them in criminal investigations. 
These bills require the collection of DNA samples 
from persons arrested for Crimes of Violence as 
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defined in Section 14-101(a) of the Maryland Criminal 
Law Article, as well as for burglaries and breaking 
and entering of motor vehicles. A total of 11 states, 
including Virginia, California, Texas and New Mexico 
have enacted similar legislation and an additional 26 
others are considering it. SB 211/HB 370 will allow 
law enforcement to compare newly collected DNA to 
existing cases and older cold cases as well as those 
that occur in the future. The legislation will serve not 
only to protect the public against repeat violent 
offenders, but will also serve to exonerate individuals 
detained for offenses they did not commit. 

With respect to issues of privacy and civil liberties, 
the procedure for collecting DNA under SB 211/HB 
370 will be no more intrusive than the taking of 
fingerprints. Collection will be done by swabbing the 
inside of the person’s mouth at the time of arrest. 
Moreover, the scope is limited to arrests for specific 
violent crimes specified by statute and the property 
crimes indicated above. Specified property crimes 
have been included, based upon research in Virginia 
indicating that roughly 40% of violent offenders had 
previous property crimes convictions. In addition, the 
DNA samples for these investigative purposes will 
not test for nor reveal genetic health information. 
Furthermore, in the event the arrestee is acquitted or 
if the charges are dropped, his DNA profile can be 
expunged from police records. 

The Maryland Court of Appeals in State v Raines, 
383 Md. 1 (2003), has previously addressed the issue 
of collecting DNA upon conviction. The Court found 
collection permissible, indicating that it is in the 
public’s best interest for offenders likely to re-offend 
to have a lessened expectation of privacy. Moreover, 
in citing Jones v. Murray, a 1992 case from the 
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Fourth Federal Circuit, the Raines Court noted, 
when a suspect is arrested, “his identification 
becomes a matter of legitimate state interest and he 
can hardly claim privacy in it. We accept this 
proposition because the identification of suspects is 
relevant not only to solving the crime for which the 
suspect is arrested, but also for maintaining a 
permanent record to solve other past and future 
crimes.” 

We believe that passage of these bills will enable 
law enforcement to solve crimes more quickly by 
using science to identify offenders earlier in the 
investigation, to prevent crime by linking repeat 
violent offenders to existing and older cases and 
keeping them behind bars, to free the innocent and to 
be used as an investigative tool that is blind to racial 
bias. 

Thank you for your consideration of our position. 

Sincerely, 

/s/ Ike Leggett 
Ike Leggett 
County Executive  
Montgomery County, Maryland 

/s/ John J. McCarthy  
John J. McCarthy  
State’s Attorney 
Montgomery County, Maryland 

cc: Governor Martin O’Malley 
 Senate Judicial Proceedings Committee  
 House Judiciary Committee 
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APPENDIX B 

Maryland State Police 
Fraternal Order of Police 

[Illegible] Road Baltimore, MD 21222 

[Logo] 
[Illegible] 

[Md Flag Logo] 
[Illegible] 
[Illegible] 

February 27, 2008 

Senator Brian Frosh 
Chairman. Judicial Proceedings Committee  
Miller Senate Office Building, Ste 2E  
Annapolis. Maryland 21401-1991 

RE: SB0211 —“Public Safety - Statewide DNA 
Data Base System – Crimes of Violence. 
Burglary, and Breaking and Entering A 
Motor Vehicle – Sample Collections on 
Arrest 

Dear Senator Frosh Members of the Committee: 

The Maryland State Fraternal Order of Police 
hereby strongly supports HB211. This bill requires 
the collection of a DNA sample from an individual 
charged with crime of violence, burglary, B&E of a 
motor vehicle upon arrest at the facility where the 
arrest is processed. Sample of a DNA must also be 
expunged from statewide system if request is 
granted. 

This bill certainly makes it easier for law enforce-
ment officers to do their job. Quite often, we are 
hindered by not having access to good DNA evidence 
and therefore, making it difficult to solve a crime and 



5a 
put the bad guys in jail. This bill effectively addresses 
that issue. 

We urge a favorable report on this legislation. 
Thank you. 

Respectfully, 

/s/ John “Rodney” Bartlett. Jr.  
John “Rodney” Bartlett. Jr.  
President 
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STATE OF MARYLAND 
OFFICE OF THE GOVERNOR 

Martin O’Malley 
Governor 

State House  
100 State Circle  

Annapolis, Maryland 21401-1025  
410-574-3901  

Toll Free 1-800-811-8336 

TTY Users Call Via MD Relay 

Statement of Governor Martin O’Malley  

SENATE BILL 211 

Public Safety – Statewide DNA Data Base System – 
Crimes of Violence, Burglary, and Breaking and 

Entering a Motor Vehicle Sample  
Collections on Arrest 

Senate Judicial Proceedings Committee 
February 13, 2008 

The foremost responsibility of government is to pro-
tect its citizens from violent crime and the predators 
who seek to destroy the safety and security of our 
communities. Swift apprehensions and the just 
convictions of violent felons increase public safety 
throughout our State. The expanded use of forensic 
DNA by state and local law enforcement officials 
across the Country has not only led to the apprehen-
sion and conviction of many violent offenders, it has 
exonerated the wrongly convicted. 

In order to enhance our law enforcement efforts to 
resolve open cases, I ask for your support of Senate 



7a 
Bill 211. This legislation, which was introduced last 
year by Senator Norman Stone, will require the col-
lection of a DNA samples from offenders charged 
with a crime of violence or burglary at the time of 
their arrest. This evolution in Maryland’s DNA law is 
necessary if we hope to significantly decrease violent 
crime. 

Our legislation is modeled after Virginia’s successful 
DNA program, enabling Maryland to join 11 other 
states who currently collect DNA from violent crime 
suspects at the time of arrest. It is important to note 
that Virginia’s statute was recently upheld as consti-
tutional by Virginia’s Supreme Court in Anderson v. 
Commonwealth of Virginia, 650 S.E. 2d 702 (2007). 
Their highest Court cited, adopted and expanded  
the Maryland Court of Appeals holding in State v. 
Raines, 383 Md. 1, 857 (2004), which stated, “The 
purpose of [the DNA profile] is akin to that of a fin-
gerprint. As such, appellee and other incarcerated 
individuals have little, if any, expectation of privacy 
in their identity.” 

The Court went on to state that “(f)ingerprinting an 
arrested suspect has long been considered a part 
oldie routine booking process. Similarly, the taking of 
a DNA sample by minimally intrusive means is justi-
fied by the legitimate interest of the government in 
knowing for an absolute certainty the identity of the 
person arrested, in knowing whether he is wanted 
elsewhere, and in ensuring his identification in the 
event he flees prosecution”  Anderson, 706. I am 
confident our statute is constitutional and when 
reviewed by our courts, it will survive scrutiny. 

By expanding Maryland’s DNA Database, law en-
forcement will be able to more efficiently resolve open 
criminal investigations, pursue repeat offenders, and 
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save valuable time pursuing false leads by effectively 
eliminating suspects from ongoing investigations. It 
is estimated that by adding the arrestees of violent 
crimes and burglaries to our current DNA database, 
we will add approximately 31,000 samples to our 
database per year. DNA is a powerful tool for state 
and local law enforcement; the anticipated $2.6 mil-
lion per annum required to improve our efforts will 
pay significant dividends in saved lives. 

Criminal history records reveal that repeat offenders 
typically have multiple violent felony arrests before a 
conviction is secured. Virginia has learned that 
approximately 40 percent of its solved violent crimes 
were perpetrated by those with previous property 
crime convictions. 

In our State, the trends have been no different. For 
example, one need only look at the case of career 
criminal, John Doe who has been arrested 16 times 
since 1976. Under our proposed legislation, DNA 
could have been collected at the time of 10 of his 
arrests, some of which were sex offenses. Due to 
DNA, Baltimore County charged John Doe with a 
murder and a rape in 2000 and another rape in 2004 
– all crimes dating from 1986. It seems that John Doe 
may have left his DNA at the scenes of these crimes 
allegedly committed 20 years ago. 

Unfortunately, since those heinous crimes were 
committed, the following opportunities to end John 
Doe’s violent crime spree were missed: 

• John Doe was arrested for assault with intent 
to murder in 1986. 

• John Doe was arrested for robbery. 

• John Doe was arrested for rape and robbery. 
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• John Doe was arrested for a 1st degree sex 

offense. 

• John Doe was arrested for robbery with a 
deadly weapon. 

Under the proposed legislation, law enforcement 
would have been able to obtain a match using DNA 
samples collected from John Doe, thus avoiding these 
above mentioned missed opportunities. Were we able 
to take a DNA fingerprint at the time of these five 
arrests, John Doe would have been charged with 
murder and rape years earlier – avoiding at least one 
violent crime against a Maryland citizen. 

We are making progress in the utilization of DNA 
technology. In the past year, Maryland’s DNA back-
log of 2,300 offender samples has been moved from 
dormancy on the shelves of our State’s crime lab into 
action in the Federal Bureau of Investigation’s Com-
bined DNA Index System. Due to the cleared backlog, 
access to offenders’ samples is available to federal, 
state, and local law enforcement officials. Through 
the creation of DNA Stat, our database is fully func-
tioning as an effective crime prevention tool. Crucial 
positions in the crime lab that for years have been 
vacant and unfunded have been filled; $800,000 has 
been spent to fund long term equipment needs. A 
total of 4,682 new samples have been obtained from 
convicted offenders and 97% of the Division of Cor-
rections inmates who owed samples were collected. 
As a result the number of positive DNA matches or 
hits increased by 51% in 2007 from 2006, with a total 
of 287 hits. 

This increase in hits has assisted local and state 
police in apprehending many violent criminals.  
In Baltimore County, 24 rape cases were cleared 
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because of DNA leading to the arrest or charging of 
15 suspects. In Montgomery County, the DNA profile 
of a convicted offender matched a profile of a 1995 
rape, the identification of the perpetrator was veri-
fied and an arrest warrant has been issue. Howard 
County, Prince George’s County and Baltimore City 
have also resolved open crimes as a result of the 
enhanced DNA Database. Simply put, the minimally 
intrusive step of swabbing DNA at the time of convic-
tion saves lives; taking DNA at the time of arrest, 
will save even more lives. 

In conclusion, I respectfully request your support of 
Senate Bill 211. 
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