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FOR PUBLICATION 
 

UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 

 

RICHARD LOUIS 
ARNOLD PHILLIPS, 

Petitioner-Appellant, 

v. 

STEVEN W. ORNOSKI, 

Respondent-Appellee. 

No. 04-99005 

D.C. No. CV-F-92-05167-
REC 

ORDER AMENDING 
OPINION, AND 
DENYING REHEARING 
AND REHEARING EN 
BANC AND AMENDED 
OPINION 

Appeal from the United States District Court 
For the Eastern District of California 

Robert E. Coyle, Senior District Judge, 
Presiding 

 
Argued and Submitted 

March 25, 2009—San Francisco, California 
Withdrawn from Submission July 1, 2010 

Resubmitted August 31, 2011 
 

Filed March 16, 2012 
Amended May 25, 2012 

 
Before:  Betty B. Fletcher, Stephen Reinhardt, 
and Andrew J. Kleinfeld, Circuit Judges. 

 
Opinion by Judge Reinhardt; 

Partial Concurrence and Partial Dissent by 
Judge Kleinfeld
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COUNSEL 
 

Richard Phillips, San Quentin, California, appearing 
pro se; Katherine L. Hart, Fresno, California, 
advisory counsel, for the petitioner-appellant. 

 
Catherine Chatman, Supervising Deputy Attorney 
General, Sacramento, California; Robert Todd 
Marshall, Assistant Attorney General, Sacramento, 
California, for the respondent-appellee. 

 
ORDER 

 
The majority opinion filed March 16, 2012, slip op. 
3155, and appearing at 673 F.3d 1168 (9th Cir. 2012), 
is hereby amended as follows: 
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1. slip op. at 3163, lines 4-5: replace “vacate the jury’s 
special circumstance finding that rendered Phillips 
death-eligible,” with “reverse and remand with 
instructions to grant the writ as to the jury’s special 
circumstance finding,” 

 
2. slip op. at 3186-87, n.10, lines 29-30: delete 
“disclose the existence of the deal to Phillips, or 
whether it had the duty to” 

 
3. slip op. at 3209, lines 12-13: replace “We therefore 
vacate that finding.” with “That finding must 
therefore be vacated.” and replace “We also vacate 
the death penalty sentence” with “So, too, must the 
death penalty sentence” 

 
4. slip op. at 3209, line 29 – slip op. at 3210, line 1:  
replace “Accordingly, we reverse and remand with 
instructions to grant a conditional writ of habeas 
corpus, with instructions to the state court either to 
grant Phillips a new trial on the special circumstance 
allegation within ninety days or to sentence him” 
with “Accordingly, we reverse and remand to the 
district court with instructions to grant a conditional 
writ of habeas corpus. The state may either grant 
Phillips a new trial on the special circumstance 
allegation within ninety days or sentence him” 

 
With these amendments, the panel has voted to deny 
the petitions for rehearing. Judge Kleinfeld would 
grant Respondent-Appellee’s petition for rehearing. 

 
Judge Reinhardt voted to deny the suggestions for 
rehearing en banc, and Judge Fletcher so 
recommended. Judge Kleinfeld recommended 
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denying Petitioner-Appellant’s suggestion for 
rehearing en banc, but recommended granting 
Respondent-Appellee’s suggestion for rehearing en 
banc. 

 
The full court was advised of the suggestions for 
rehearing en banc and no judge has requested a vote 
on whether to rehear the matter en banc.  Fed. R. 
App. P. 35. 

 
The petitions for rehearing and the suggestions for 
rehearing en banc are DENIED. No further petitions 
for panel or en banc rehearing will be entertained. 
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COUNSEL: Richard Phillips, San Quentin, 
California, appearing pro se; Katherine L. Hart, 
Fresno, California, advisory counsel, for the 
petitioner-appellant. 

 
Catherine Chatman, Supervising Deputy Attorney 
General, Sacramento, California; Robert Todd 
Marshall, Assistant Attorney General, Sacramento, 
California, for the respondent-appellee. 

 
JUDGES: Before: Betty B. Fletcher, Stephen 
Reinhardt, and Andrew J. Kleinfeld, Circuit Judges. 
Opinion by Judge Reinhardt; Partial Concurrence 
and Partial Dissent by Judge Kleinfeld. 

 
OPINION BY: Stephen Reinhardt 

 
OPINION 

 
REINHARDT, Circuit Judge: 

 
In this case we consider a capital habeas corpus 

petition filed prior to the effective date of the 
Antiterrorism and Effective Death Penalty Act 
(AEDPA) and thus governed by pre-AEDPA law. 
Petitioner Richard Louis Arnold Phillips appeals the 
district court's denial of his habeas corpus petition on 
three grounds.  First, he contends that the district 
court's procedural rulings improperly denied him a 
full evidentiary hearing.  Second, he asserts that his 
trial counsel provided constitutionally ineffective 
assistance under the Sixth Amendment by allowing 
him to proceed with a manifestly unconvincing alibi 
defense without first investigating any alternative 
defenses.  Third, he argues that the prosecution's 
failure to reveal that a key prosecution witness 
received significant benefits in exchange for her 
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testimony after the witness falsely testified she had 
been promised no such benefits, coupled with the 
prosecutor's false representation to the jury that 
there was no agreement promising such benefits, 
violated his due process rights.  We conclude that the 
district court did not err in its rulings governing the 
evidentiary hearing below, and we affirm its denial of 
Phillips's ineffective assistance of counsel claim. 

 
With respect to Phillips's due process claim, we 

conclude, first, that, although the prosecution 
engaged in a deceptive ruse that this court has 
described as "a pernicious scheme without any 
redeeming features,"  Hayes v. Brown, 399 F.3d 972, 
981 (9th Cir. 2005) (en banc) (quoting Willhoite v. 
Vasquez, 921 F.2d 247, 251 (9th Cir. 1990) (Trott, J., 
concurring)), the evidence withheld from Phillips and 
misrepresented to the jury was not material to 
Phillips's convictions for attempted and first-degree 
murder, nor to his convictions for robbery, and we 
accordingly affirm these convictions. We hold, 
however, that the prosecution violated Phillips's due 
process rights by depriving him of, and willfully mis-
leading the jury as to, critical evidence that was 
material to the special circumstance finding that the 
murder was committed during the course of a 
robbery (rather than vice versa).  We therefore vacate 
the jury's special circumstance finding that rendered 
Phillips death-eligible, and, accordingly, Phillips's 
death sentence. 

 
I. Factual Background 

 
A. The events of December 7, 1977  

 
In September of 1977, Phillips met Ronald Rose 

and Bruce Bartulis, two partners in a general 
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contracting business who were building a pair of 
houses on property adjacent to Phillips's beachfront 
home in Newport Beach, California.  The three men 
became acquainted when Phillips offered the 
contractors use of his electrical outlets to power their 
construction tools. Phillips and the contractors 
became friendly, and Phillips began to visit the 
construction site regularly to speak with them. 

 
On the first or second day of November 1977,  

Phillips asked Rose and Bartulis if they wanted to 
invest in a cocaine deal with him. Under the deal as 
Phillips described it, Rose and Bartulis would 
contribute $25,000 to purchase cocaine that would be 
smuggled into the United States from Peru, and 
would receive a five-fold return on their investment. 
Rose and Bartulis agreed to the illegal investment 
and provided Phillips with $10,000 on November 2, 
1977, with the $15,000 balance to be provided at a 
later date. Over subsequent weeks, Phillips inquired 
regarding the remaining balance multiple times. 
Approximately three to four weeks after the first 
payment, Rose provided Phillips with an additional 
$1,500. Rose explained to Phillips that he and 
Bartulis had intended to finance the transaction 
using funds derived from their contracting business, 
and that the business had encountered financial 
difficulties.  Rose at one point suggested that Phillips 
either use only the $11,500 already provided to 
finance Rose and Bartulis's share of the cocaine deal 
or return the money, and Phillips agreed to use the 
funds he had already received. 

 
During the course of these discussions it 

emerged that Rose and Bartulis were having 
difficulty obtaining insulation for various 
construction projects.  In late November or early 
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December 1977, Phillips informed Rose that he was 
capable of acquiring stolen insulation and offered to 
arrange a sale of such material.  Rose and Bartulis 
accepted Phillips's offer. According to Rose's 
testimony at Phillips's trial, Phillips told Rose "that 
his brother was a part of this deal," that the 
insulation was stored in a warehouse in Fresno, and 
that Rose and Bartulis would have to receive the 
insulation there. 

 
Shortly thereafter, on December 7, Phillips 

informed Rose and Bartulis of the arrangements for 
the insulation transaction.  Phillips told the two men 
to meet him that evening at a prearranged location in 
Fresno, a city in central California approximately 
four hours north of Newport Beach. From that 
location, they would drive to a second rendezvous 
point to meet Phillips's insulation source.  That day, 
prior to leaving Newport Beach, Rose executed a 
notarized promissory note in the amount of $25,000 
that he tendered to Phillips.  Rose believed the note 
to be secured by property he owned, although he 
never signed the accompanying deed of trust.  Of the 
$25,000 sum covered by the note, $13,500 constituted  
the balance on the cocaine deal and the remainder 
was intended as a down payment on a portion of the 
stolen insulation.  Rose and Bartulis were unsure as 
to the total quantity of insulation they would 
ultimately purchase from Phillips's source, and 
Phillips therefore instructed them to bring as much 
additional cash to the meeting as possible. 

 
After Rose gave Phillips the promissory note, 

they parted ways with plans to meet that evening in 
Fresno.  Rose and Bartulis drove to Fresno in a two-
door Ford Ranchero truck purchased by Rose for the 
construction firm and regularly used by Bartulis.  In 
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accordance with Phillips's suggestion that he bring 
extra cash, Rose carried with him to Fresno between 
$3,500 and $5,000 in $100 bills inside the left breast 
pocket of his jacket.  Rose also brought a .44 magnum 
pistol. 

 
Phillips flew to Sacramento, where his mother 

lived, intending to borrow his mother's car and drive 
to Fresno. Fresno is approximately two and half 
hours south of Sacramento by car. That same day, 
Sharon Colman, Phillips's girlfriend of two months, 
flew directly to Fresno.  Colman had previously dated 
and lived with Phillips's best friend since childhood, 
Richard Graybill.  Colman, a prostitute, had 
arranged to be picked up at the Fresno airport by a 
client.  Her flight, however, was delayed, and her 
client was not there when she landed.  She therefore 
called Phillips at his mother's house in Sacramento 
and asked him to pick her up at the Fresno airport, 
which he did. 

 
From the Fresno airport, Phillips and Colman 

drove to meet Rose and Bartulis at a gas station. The 
four proceeded from there in two separate vehicles to 
Chowchilla, a town approximately thirty-five miles 
north of Fresno along Highway 99. Phillips and 
Colman led the way; Bartulis and Rose followed. 
Along the way, both cars stopped at a second gas 
station so that Phillips could use the restroom. 
Returning to his car from the restroom, Phillips 
stopped to talk to Rose, from whom he requested a 
pack of matches.  Both cars then continued north on 
Highway 99. 

 
Sometime after midnight, both cars pulled off 

the highway in Chowchilla and parked in a vacant 
lot.  The lot was in a deserted area, with no buildings 
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nearby. The vehicles parked alongside one another, 
with Phillips's car to the left so that the passenger 
door of his car was in line with and a few feet from 
the driver-side door of the Ranchero.  Phillips sat in 
the driver's seat of his car with Colman in the 
passenger seat; in the adjacent Ranchero, Bartulis 
sat in the driver's seat, with Rose in the passenger 
seat. 

 
According to Colman, Phillips got out of his car 

and went to talk to Rose and Bartulis for a period of 
time through the driver-side window of the Ranchero 
before reentering his car through the passenger side, 
asking Colman to slide over.  Colman testified that at 
some point approximately thirty to forty-five minutes 
after their arrival at the lot--after Rose and Bartulis 
had each finished some beers and smoked a 
marijuana cigarette--Phillips again exited his car and 
went to talk to Rose and Bartulis, leaning into the 
Ranchero's open driver-side window.  Rose, however, 
stated that Phillips came and spoke to him and 
Bartulis through the driver-side window only once, 
and that the conversation occurred within five 
minutes, not thirty to forty-five minutes, of their 
arrival at the vacant lot. 

 
This discrepancy as to timing aside, both 

Colman and Rose agree that, at some point after 
arriving at their destination, Phillips was leaning 
into the Ranchero's driver-side window talking to 
Rose and Bartulis when he fired six shots at the two  
men using his .45 automatic pistol.  Colman saw the 
shots being fired from the gun in Phillips's left hand. 
Rose did not see the shots being fired, but he heard 
the shots come from his left.  Rose was hit five times, 
with one bullet grazing his skull, another piercing his 
arm, and the remaining three entering his abdomen. 
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Bartulis was shot a single time through his heart and 
died almost instantly. 

 
Immediately after the shooting ceased, Phillips 

hit Bartulis on the head with the end of his gun, 
reached through the Ranchero's window and, without 
opening the truck door, pulled Bartulis's wallet out of 
the truck. He then walked to Rose's side of the 
vehicle and removed Rose's wallet and a handgun. 
Phillips returned to his car and handed both wallets, 
as well as his and Rose's handguns, to Colman.  In 
addition to Rose and Bartulis's identifications, the 
two wallets contained a total of between $120 and 
$150. Phillips did not remove from the Ranchero 
approximately $162 from Rose's pants pocket, nor did 
he take the $3,500 to $5,000 wad of one-hundred-
dollar bills that was in the breast pocket of Rose's 
jacket.  Phillips then directed Colman to open the 
trunk of his car, from which, according to Colman, he 
retrieved a gas can, and proceeded to pour gasoline 
over Rose and Bartulis's bodies inside the Ranchero.  
As Colman moved Phillips's car across the street, 
Phillips lit the two bodies on fire and made his way 
back to his car. 

 
Upon being lit on fire, Rose (who had been shot 

five times) jumped out of the now burning Ranchero, 
and removed his flaming jacket.  He was unable to 
remove the rest of his burning clothing and began to 
run around in pain.  Phillips, upon seeing that Rose 
was still alive, drove toward him and hit him with his 
mother's car, cracking the windshield.  Phillips and 
Colman then drove back to Phillips's mother's house 
in Sacramento. 

 
Shortly after Phillips and Colman left the scene, 

Madera County Sheriffs discovered Rose (who was 
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remarkably still alive), extinguished his burning 
clothing, and transported him to the hospital, where 
he underwent surgery followed by three months of 
burn treatment and rehabilitation.  The deputies also 
found Rose's smoldering jacket, which still contained 
the packet of $100 bills that Rose had carried with 
him from Newport Beach. 

 
The morning after the shootings, Phillips took 

his mother's car to a shop to have the cracked 
windshield repaired.  Within a week, Rose was able 
to communicate to the Madera sheriffs the names of 
the people who accompanied him to the vacant lot. 
Arrest warrants for Phillips and Colman were issued 
on December 14th.  Upon learning of the warrants, 
Colman and Phillips drove in a Corvette borrowed 
from Phillips's brother-in-law to Salt Lake City, 
where Phillips got a job and assumed a false identity. 
Colman stayed with Phillips in Utah for one or two 
weeks and then returned to Sacramento in the 
Corvette.  Shortly thereafter she turned herself in to 
the Madera County Sheriff's Department. 

 
Colman was taken into custody and was 

appointed counsel on December 27, 1977, three 
weeks after the shooting.  The next day, December 
28, Colman and her counsel met with the lead 
investigating officers from the Madera sheriff's 
department and with the district attorney, David 
Minier.  During that meeting, Colman gave a 
detailed account of the shooting and the events 
leading up to it. Notably, during this hour-long 
interview, Colman did not indicate that Phillips had 
searched Rose for any length of time, nor did she say 
that he mentioned being unable to find the money 
that Rose had brought with him, or that he was 
disappointed by the absence of cash.  To the contrary, 
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she stated that on the ride back from Chowchilla 
Phillips disclosed to her his motive for the murder. 
That motive, according to Colman, was not robbery 
but a desire to eliminate Rose and Bartulis because 
he was concerned that they were setting him up, that 
they would double-cross him, and that they knew "too 
much about where the coke was coming from."  In a 
subsequent interview with police on January 4, 1978, 
Colman changed her story on these points 
completely, now stating that Phillips complained 
after he returned to the car that he was disappointed 
not to have found Rose's money.  She adhered to and 
indeed embellished upon the latter version of her 
story at trial, testifying that Phillips had spent "a lot 
longer" searching Rose than he had spent searching 
Bartulis, that upon returning to the car Phillips 
stated "that he couldn't find the money that [Rose] 
had on him," and that during the drive to 
Sacramento Phillips repeatedly expressed frustration 
that he had been unable to find the cash brought by 
Rose.  Although Colman was at the time of her 
second police interview subject to the same capital 
charges as Phillips, two months after she gave her 
statement to the District Attorney she was released 
on bail without explanation, and her bail status was 
eventually adjusted to personal recognizance. 

 
Once she was released from pre-trial custody, 

Colman moved back in with Richard Graybill, her 
former boyfriend.  On March 13, 1978, just a few 
weeks after her release, Colman and Graybill were 
arrested for selling heroin to an undercover Fresno 
police officer.  After the Madera County Sheriff's 
Department made multiple calls to the Fresno police 
department on Colman's behalf requesting that 
charges against her not be pursued because she was 
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an important witness in a homicide investigation, the 
charges against her were dropped. 

 
With the assistance of Graybill, the Madera 

sheriffs and the FBI located Phillips in Salt Lake 
City.  Phillips was arrested and was eventually 
extradited to California to face prosecution.  He was 
charged with the first degree murder of Bruce 
Bartulis, the attempted murder of Ronald Rose, and 
the robbery of both Bartulis and Rose. The 
prosecution also alleged as a special circumstance 
that the murder was committed in furtherance of a 
robbery.  An affirmative jury finding with respect to 
the special circumstance was a necessary 
precondition to the holding of a capital sentencing 
proceeding and imposition of the death penalty. 
Phillips's trial began in January of 1980. 

 
B. The Trial  
 

The prosecution's theory at trial was that 
Phillips conned Rose and Bartulis from the start in 
order to rob them. Minier, the Madera County 
District Attorney who prosecuted Phillips, argued 
that he never had any intention to import cocaine 
and there never was any stolen insulation, but rather 
Phillips had used the promised deals as ruses in 
order to steal tens of thousands of dollars from Rose 
and Bartulis before attempting to murder them and 
steal more.  The prosecution argued that on 
December 7, the night of the shooting, Phillips lured 
the two men to the remote lot in Chowchilla with the 
intention of killing them, stealing the cash they 
brought with them to the meeting, and keeping the 
money that he had already received from them 
without ever having to produce a profit on the 
nonexistent cocaine deal. 



16 

 

To support this theory, the prosecution 
highlighted a number of facts, drawn almost 
exclusively from the testimony of Rose and Colman, 
to show the careful planning that went into the 
killings.  As evidence of that planning, the prosecutor 
argued that Phillips sought to manufacture an alibi 
by flying to his mother's house in Sacramento prior to 
driving to Fresno, rather than simply flying to Fresno 
directly as Colman did.  As further evidence of 
premeditation, the prosecutor emphasized that, prior 
to meeting up with Rose and Bartulis, Phillips put a 
gasoline can in the trunk of his mother's car,1 and 
that Phillips had asked Rose for matches when the 
two cars stopped en route to the vacant lot, actions 
that the prosecution argued showed Phillips intended 
in advance to burn his victims.2 

 
The prosecutor likewise underscored evidence 

indicating that Phillips acted in a particularly 
methodical and cold-blooded manner.  For example, 
he argued that Phillips sought to cover his tracks, not 
only by burning the bodies, but by picking up the 
bullet shell casings off the ground after the shooting, 
as there was only one shell recovered from the scene 
despite multiple shots being fired.  He further argued 
that Phillips's cold-blooded manner was evidenced by 
Colman's testimony that Phillips struck Rose and 
Bartulis in the head after shooting them. 

 

                                         
1 Phillips’s mother testified that she did not normally 

carry a gasoline can in the car. 
2 In a subsequent penalty phase retrial, Rose explained 

that he gave Phillips a marijuana cigarette along with the 
matches, but at Phillips’s initial guilt trial he testified only that 
Phillips had requested matches. 
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In addition to emphasizing facts suggesting 
premeditation and extensive advanced planning, the 
prosecutor highlighted evidence supporting the 
contention that Phillips's cocaine and insulation 
scheme was a ruse orchestrated to steal money from 
Rose and Bartulis.  He emphasized that Phillips told 
Rose and Bartulis that the stolen insulation was 
going to be supplied by his brother even though 
Phillips does not have a brother.3  The prosecutor 
also argued that the fact that Phillips told Rose to 
bring "as much money as he could get a hold of" to 
Fresno showed that Phillips planned to rob Rose and 
Bartulis once they got to the deserted lot.  Similarly, 
the prosecutor stressed that Phillips searched the 
bodies after the shooting and took Rose and 
Bartulis's wallets.  He also stressed that, according to 
Colman, Phillips said that he was upset that he could 
not find the money he expected Rose to be carrying. 

 
Phillips's primary defense at trial was that he 

was not at the crime scene at all.  This alibi rested 
almost exclusively on Phillips's own testimony. 
Phillips took the stand and testified that on the night 
of the shooting he was at an illicit business meeting 
at a disco.  He claimed that he had helped set up the 
insulation deal, but that the deal itself was attended 
only by Rose, Bartulis, and Graybill (who was to 
supply the insulation).  He further claimed that the 
real killers were Colman and Graybill, to whom he 
had loaned his mother's car on the night of the 
shooting.  Phillips testified that Graybill returned to 
Phillips's mother's house at approximately 4:30 a.m. 
                                         

3 Ever since Phillips abandoned his alibi testimony, he 
has maintained that the reference to "his brother" was intended 
to refer to his childhood friend Graybill. Rose could not re-
member at trial if Phillips had said "my brother" or "a brother." 
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the morning of the shooting and that the windshield 
of the car was smashed.  Finally, Phillips claimed 
that at some point he decided to take the fall for 
Graybill, thinking that he could plead guilty to 
second degree murder and thereby keep his longtime 
friend out of prison.  Phillips did not offer a single 
witness to corroborate his alibi, and, when pressed 
for any details or specifics supporting it, such as the 
names of the people at his supposed meeting, he 
refused to respond, opting instead to plead the Fifth 
Amendment or asserting that if he gave any details 
regarding his criminal associates he "wouldn't be 
alive." 

 
Phillips's attorney, Paul Martin, emphasized 

two arguments in addition to Phillips's improbable 
alibi.  First, Martin repeatedly highlighted evidence 
suggesting that Bartulis's murder did not occur 
during the course of a robbery, stating in his closing 
argument, for example, that, 

  
This would be a dumb way to pull a plain, 
ordinary robbery, to meet two people in a 
rural area not knowing if they had any 
money or how much money, if any, . . . this 
is no way to pull a robbery.  This is a poor 
theory in my opinion, . . . particularly 
when one of the individuals owes the man 
charged $25,000. 

Later in his argument, Martin noted, regarding 
Phillips's failure to find the cash stashed in Rose's 
jacket pocket, that "[i]t's hard to miss a wad the size 
of a cigarette package in the upper breast pocket.  If 
the pocket has something in it the size of a package 
of cigarettes, it's not easily missed if someone is a 
cool criminal." 
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 Second, Martin insinuated that Colman was 
lying in exchange for offers of leniency from the 
prosecution. Martin introduced evidence that 
Colman--who, like Phillips, had been charged with 
capital murder in connection with the events of 
December 7, 1977--had been granted an unusual 
number of continuances for her preliminary hearing, 
and been released on her own recognizance 
notwithstanding the capital murder charges against 
her.  In his closing statement, Martin emphasized 
that: 

  
She's threatened with the charge of 
murder.  Why has it been continued for 
two years, more or less? . . . [S]he's now on 
her own recognizance; doesn't even have to 
post a bail bond.  She's out on the street. . . 
. What's the purpose in continuing it for 
two years? Her case could have been 
resolved with whatever deal they're going 
to make, and there's, obviously, a deal of 
some kind anticipated. . . . [T]hey're 
holding a murder charge over her head to 
compel her to testify, and she's singing like 
a bird, the tune that they call. 

 Colman, however, flatly denied having received 
any beneficial treatment in exchange for her 
testimony, and stated only, "I'm expecting that they 
would take into consideration that I am willing to 
cooperate."  Colman further stated, "My attorney has 
advised me to testify and to put my confidence in my 
attorney," explaining, "She asked me if I had 
confidence in her, and if I had confidence in her that  
-- to go under her advisement, and that her 
advisement was to testify." In his closing statement, 
the prosecutor, Minier, reaffirmed Colman's denial 
that she had been promised any benefits, 
emphasizing that she had testified "she has never 
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been promised anything for her testimony in this 
case," and that any efforts by the defense to insinuate 
she had received a deal were "sheer fabrication, just 
pulled out of the air, totally meaningless." 
 

The jury convicted Phillips on all counts, 
including the first-degree murder of Bartulis, and 
found the special circumstance of murder during the 
commission of a robbery to be true. At the 
subsequent penalty phase of the trial, Phillips was 
sentenced to death. 

 
C. Post-Conviction Proceedings  
 

Phillips appealed his conviction and sentence di-
rectly to the California Supreme Court.  See People v. 
Phillips, 41 Cal. 3d 29, 222 Cal. Rptr. 127, 711 P.2d 
423 (Cal. 1985).  Five years after the appeal was 
filed, the court affirmed Phillips's conviction but 
reversed his death sentence.  The case was remanded 
for a new penalty phase trial.  Id. at 459.  While he 
awaited a penalty phase retrial, Phillips filed a state 
habeas corpus petition making the claim, among 
others, that the trial prosecutor, Minier, had offered 
a plea deal to Colman's attorneys with the proviso 
that the deal not be communicated to Colman herself 
and that the deal was, in fact, communicated to 
Colman.  Phillips argued that Minier violated his 
obligations under Brady v. Maryland, 373 U.S. 83, 83 
S. Ct. 1194, 10 L. Ed. 2d 215 (1963) by failing to 
disclose the benefits that Colman received in 
exchange for her testimony, and violated Napue v. 
Illinois, 360 U.S. 264, 79 S. Ct. 1173, 3 L. Ed. 2d 
1217 (1959) by failing to correct Colman's false 
testimony regarding those benefits.  The state court 
denied Phillips's Brady/Napue claim for failure to 
demonstrate materiality. 
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In October 1991, Phillips received a penalty 
phase retrial, and was again sentenced to death.  On 
March 4, 1992, he filed this federal habeas petition in 
the district court, advancing his Brady/Napue claims 
and a claim of ineffective assistance of counsel, 
among others.  The district court declined to 
entertain Phillips's petition because his appeal from 
his penalty retrial was at that time still pending in 
the California state courts.  This panel reversed that 
decision on May 26, 1995, holding that Phillips could 
file a habeas petition as to the guilt phase separately 
from any petition as to the penalty phase.  Phillips v. 
Vasquez, 56 F.3d 1030 (9th Cir. 1995). On remand 
and after briefing, the district court denied Phillips's 
petition without an evidentiary hearing, holding that 
Phillips had not set forth any colorable claims for 
relief.  We again reversed, holding that Phillips was 
entitled to an evidentiary hearing on both his 
ineffective assistance and Brady/Napue claims. 
Phillips v. Woodford, 267 F.3d 966 (9th Cir. 2001). 

 
On remand, the district court scheduled a three-

day evidentiary hearing to begin on November 6, 
2002.  The date was later continued to December 4, 
2002, and then to February 4, 2003.  On October 15, 
2002, Philips moved to be rehoused in the Madera 
County jail to better assist his counsel in preparing 
for the hearing. 4   The district court denied his 
request, finding that "the convenience of counsel is 
not sufficient to justify the risk and expense involved 
with a federal court ordering a state entity to move a 
                                         

4  Phillips stated that because his counsel during the 
state habeas proceedings had suffered from a nervous 
breakdown, no one other than himself had the knowledge of the 
case necessary to assist his appointed counsel in preparing the 
files for the scheduled hearing. 
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prisoner."  The district court denied reconsideration 
on November 19, 2002. 

 
On December 30, 2002, the district court issued 

an order stating:  "After careful consideration, it is 
ORDERED that depositions in lieu of testimony be 
taken of David Minier, Paul Martin, Ron Rose, 
Sharon Colman, Tom Peterson, and Casandra Dunn." 
Neither party objected to the order. 

 
Depositions were conducted between January 

6th and January 13th, 2003.  On January 16, 2003, 
Phillips filed a motion for a temporary protective 
order to prevent his deposition from being taken.  On 
January 21, 2003, the district court denied his 
request, finding no basis for the protective order.  
The court then ruled, apparently acting sua sponte, 
that "all evidence in the upcoming evidentiary 
hearing will be presented by deposition . . . and the 
evidentiary hearing set to begin February 4, 2003 [is] 
vacated."  The district judge asserted that this ruling 
was "[b]ased on prior agreement of the parties."5 

 
On October 21, 2003, Phillips filed a motion re-

questing permission to file supplemental exhibits. 
Phillips then filed a motion on November 5, 2003, 
asking the district court to reconsider its order 
vacating the evidentiary hearing.  The district court 
refused to reconsider its order, stating that, "[b]ased 
on prior representations by both parties, no 
witnesses remained to testify at a hearing, so written 
argument was determined to be more effective than 
oral argument and more effective than oral argument 
                                         

5 Evidence of such an agreement does not exist in the 
record, although the status conferences held on May 13 and 
August 27 of 2002 were not transcribed. 
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and briefs."  In that same order, the court refused 
Phillips's request to file supplemental exhibits, 
holding that the documents were "untimely" and, in 
any event, were either duplicative or irrelevant.  On 
February 20, 2004, the district court denied Phillips's 
guilt-phase claims, ruling on the merits that Phillips 
had not been prejudiced by any violations that 
occurred with respect to either his ineffective 
assistance of counsel claim or his Brady/Napue 
claims. 

 
II. Standard of Review  
 

Because Phillips filed his federal habeas peti-
tion before the effective date of the Anti-Terrorism 
and Effective Death Penalty Act (AEDPA), "AEDPA's 
substantive provisions do not apply to this appeal." 
Phillips, 267 F.3d at 973 (citing Lindh v. Murphy, 
521 U.S. 320, 327, 117 S. Ct. 2059, 138 L. Ed. 2d 481 
(1997)).  We therefore review de novo questions of 
law or mixed questions of law and fact decided by the 
district court or by the state courts. Jackson v. 
Brown, 513 F.3d 1057, 1069 (9th Cir. 2008). We 
review the district court's factual findings for clear 
error, and accord state court factual findings a 
presumption of correctness.  Id.  The district court's 
procedural rulings, including its decision to limit the 
evidentiary hearing to written evidence, are reviewed 
for abuse of discretion. Wade v. Calderon, 29 F.3d 
1312, 1326 (9th Cir. 1994). 

 
III. Adequacy of the Evidentiary Proceeding 
Below  
 

Phillips claims that, in conducting the 
evidentiary hearing below, the district court abused 
it discretion by: (1) refusing to order Phillips 
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transferred from death row in San Quentin to the 
Madera County jail; (2) canceling the live hearing 
scheduled for February 4, 2003; and (3) refusing to 
accept his "Supplemental Guilt Exhibits."  We now 
address each contention. 

 
A. Denial of Transfer  
 

Although Phillips presented several compelling 
reasons to justify his transfer from San Quentin to 
Madera, the district court did not abuse its discretion 
in denying this motion.  A prisoner has no right to be 
housed in a particular institution.  Rizzo v. Dawson, 
778 F.2d 527, 530 (9th Cir. 1985); see also Meachum 
v. Fano, 427 U.S. 215, 224, 96 S. Ct. 2532, 49 L. Ed. 
2d 451 (1976).  Moreover, as Phillips acknowledged 
in his motion for relocation, the power to order a 
prisoner transferred is to "be exercised at the sound 
discretion of the court."  The district court's holding 
that the risks and costs of relocation so outweighed 
the inconvenience suffered by Phillips's defense team 
does not constitute a "clear error of judgment," as is 
required to find an abuse of discretion.  See SEC v. 
Coldicutt, 258 F.3d 939, 941 (9th Cir. 2001). 

 
B. Vacatur of the Live Hearing  

 
Applying pre-AEDPA law, we conclude that the 

district court's decision to limit the evidentiary 
hearing to written evidence likewise did not 
constitute reversible error. This court has held that 
such a decision is within the district court's 
discretion.  Williams v. Woodford, 306 F.3d 665, 688 
(9th Cir. 2002) ("[A] district court in a habeas 
proceeding 'need not conduct full evidentiary 
hearings,' but may instead 'expand the record . . . 
with discovery and documentary evidence.'") (quoting 
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Watts v. United States, 841 F.2d 275, 277 (9th Cir. 
1988) (per curiam)). Because, as the district court 
observed, "no witnesses remained to testify at [the] 
hearing" who had not already been deposed, avoiding 
the time and expense of the live hearing was a 
legitimate reason to vacate the earlier order. See 
Chang v. United States, 250 F.3d 79, 86 (2d Cir. 
2001) ("[A district court] may avoid the necessity of 
an expensive and time consuming evidentiary 
hearing in every [federal habeas] case.  It may 
instead be perfectly appropriate, depending upon the 
nature of the allegations, for the district court to 
proceed by requiring that the record be expanded to 
include letters, documentary evidence, and . . . even 
affidavits.") (quoting Raines v. United States, 423 
F.2d 526, 529-30 (4th Cir. 1970)). Although Phillips 
argues that he was prejudiced by this ruling because 
had he known there would be no hearing he would 
have conducted his depositions differently, he had 
notice by at least December 30, 2002, that deposi-
tions would be used in lieu of live testimony for all 
witnesses, save one,  then known to the court.6 

 
C. Refusal to Admit Supplemental Exhibits  
 

Finally, the district court did not abuse its 
discretion by refusing to admit Phillips's 
supplemental exhibits.  The district court, in an order 
filed on January 21, 2003, set a clear briefing 
schedule for its decision on the merits of Phillips's 

                                         
6 Phillips also contends that the district court erred by 

denying his right to be present at the evidentiary hearing. The 
district court had ruled that Phillips could not attend the 
hearing two months before it vacated it. Because we hold that 
the district court did not abuse its discretion in vacating the 
hearing itself, this claim must also fail. 
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habeas petition: Phillips's opening brief and 
supporting documentation were due on January 31, 
2003, and his reply was due on February 14, 2003.  
In a previous order, the court had ruled that the 
deadline for the end of discovery was January 15, 
2003. Phillips attempted to file his supplemental 
exhibits on October 21, 2003, over eight months after 
the deadline for post-deposition filings and discovery 
had passed.  All of the documents Phillips sought to 
introduce existed prior to 1991.  Phillips argued to 
the district court that the delay was due to the 
disarray of his former attorney's files, but "[g]iven 
the discretion of the district court to 'control 
proceedings before it,' the district court did not abuse 
its discretion in finding that [the] motion . . . came 
too late in the proceedings."  United States v. Alisal 
Water Corp., 370 F.3d 915, 922 (9th Cir. 2004) 
(quoting United States v. Oregon, 913 F.2d 576, 588 
(9th Cir. 1990)). 

 
IV. Ineffective Assistance of Counsel  
 

Phillips's ineffective assistance claim is 
straightforward: "[he] contends that his trial counsel, 
Paul Martin, rendered ineffective assistance by 
presenting [a] patently meritless alibi defense to the 
jury without investigating any other defenses -- 
notably, the defense that Bartulis was killed during a 
shoot-out" between Phillips and Rose.  Phillips, 267 
F.3d at 976. 

 
In our 2001 opinion reversing the district court's 

denial of an evidentiary hearing, we held that 
"Phillips's defense counsel did not reasonably select 
the alibi defense used at trial.  In this case, . . . the 
defense used at trial was not selected on the basis of 
a reasonable investigation or strategic decision."  Id. 
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at 980. Martin's performance in this case was, 
indeed, questionable. Without investigating any 
alternative defenses, Martin allowed his client, who 
was charged with capital murder, to present an 
improbable alibi defense despite the fact that his 
client was unwilling to divulge, as part of that 
defense, exactly where he was or what he was doing 
at the time of the murder.  What is more, Martin 
apparently committed to the alibi defense based upon 
his questionable conclusion that he was ethically 
prohibited from investigating a shoot-out theory once 
Phillips, in his very first discussion with him about 
the facts of the case, said he was not at the scene of 
the crime. 

 
However, after we issued our opinion holding 

that Martin performed deficiently when he failed to 
investigate alternatives to Phillips's alibi defense, the 
Supreme Court held that  the Sixth Amendment does 
not impose a strict "constitutional duty to 
investigate" upon attorneys working in capital cases. 
Cullen v. Pinholster, 131 S.Ct. 1388, 1406-07, 179 L. 
Ed. 2d 557 (2011). In so doing, it relied on "the 
constitutionally protected independence of counsel 
and . . . the wide latitude counsel must have in 
making tactical decisions," id. at 1406 (quoting 
Strickland v. Washington, 466 U.S.668, 689, 104 S. 
Ct. 2052, 80 L. Ed. 2d 674 (1984)), as well as the 
"strong presumption that counsel made all 
significant decisions in the exercise of reasonable 
professional judgment," id. at 1407 (citations and 
internal quotation marks omitted). 

 
Here, although Martin's strategic decision to 

proceed with an alibi defense was highly 
questionable at best, the record suggests that Martin 
did attempt to explain to Phillips that alibi defenses 
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generally are not feasible when the defendant refuses 
to account for his whereabouts at the time of the 
crime.  Moreover, Martin's investigation did yield a 
witness whose testimony provided modest support for 
Phillips's alibi defense:  the proprietor of a business 
not far from the scene of the crime testified that the 
morning after the shootings, an individual other than 
Phillips loitered in his establishment brandishing a 
.45 automatic weapon of the sort used in the 
shootings, and that the individual's car had multiple 
bullet holes in it.  In short, Martin attempted to 
confront his client with the shortcomings of his alibi 
defense and, remarkably, found a witness whose 
testimony tended to corroborate that defense. 
Although Martin's decision to pursue the defense at 
trial was most assuredly ill-advised, we cannot, in 
light of Pinholster, maintain our conclusion that his 
decision to pursue the strategy urged by his client did 
not fall within the "wide latitude counsel must have 
in making tactical decisions." 131 S.Ct. at 1406. 
Accordingly, in light of the Supreme Court's 
intervening decision, we are compelled to overrule 
our 2001 holding that Martin's performance at 
Phillips's trial was constitutionally ineffective, and to 
now hold that his shortcomings were not such as to 
overcome the "strong presumption that counsel made 
all significant decisions in the exercise of reasonable 
professional judgment."  Id. at 1407. 

 
V. Violation of Phillips's Due Process Rights  

 
It is a fundamental principle of the American 

criminal justice system that "deliberate deception of 
a court and jurors by the presentation of known false 
evidence is incompatible with [the] rudimentary 
demands of justice."  Giglio v. United States, 405 U.S. 
150, 153, 92 S. Ct. 763, 31 L. Ed. 2d 104 (1972) 
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(internal quotation marks omitted). When the 
government obtains a criminal conviction and 
deprives an individual of his life or liberty on the 
basis of evidence that it knows to be false, it subverts 
its fundamental obligation, embodied in the Due 
Process Clauses of the Fifth and Fourteenth 
Amendments, to provide every criminal defendant  
with a fair and impartial trial.  The Supreme Court 
has accordingly held that the government may not 
knowingly suppress evidence that is exculpatory or 
capable of impeaching government witnesses.  See 
Banks v. Dretke, 540 U.S. 668, 691, 124 S. Ct. 1256, 
157 L. Ed. 2d 1166 (2004) (discussing Brady v. 
Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L. Ed. 2d 
215 (1963)). Similarly, it has held that the 
government is obligated to correct any evidence 
introduced at trial that it knows to be false, 
regardless of whether or not the evidence was 
solicited by it.  See Napue v. Illinois, 360 U.S. 264, 
269, 79 S. Ct. 1173, 3 L. Ed. 2d 1217 (1959); Alcorta 
v. Texas, 355 U.S. 28, 78 S. Ct. 103, 2 L. Ed. 2d 9 
(1957); Pyle v. Kansas, 317 U.S. 213, 63 S. Ct. 177, 87 
L. Ed. 214 (1942). 7   These duties provide 
fundamental protections that are vital to the 
successful operation of an adversarial system of 
criminal justice; they embody the state's obligation 
not to obtain the accused's conviction at all costs, but 
rather to do justice by furthering the truth-finding 
function of the court and jury. 

                                         
7 Napue prohibits the government from knowingly using 

false evidence to obtain a criminal conviction, while Alcorta and 
Pyle obligate the government to correct false evidence thus 
presented.  See Hayes v. Brown, 399 F.3d 972, 978 (9th Cir. 
2005) (en banc).  For simplicity, we refer to  the state's failure to 
fulfill its obligation not to present false evidence, and to correct 
it once presented, as a Napue violation. 
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In this case, the state went to elaborate lengths 

to suggest to the jury that Colman, whose testimony 
was critical to securing a finding that Phillips 
murdered Bartulis during the commission of a 
robbery, had received no benefits in exchange for her 
testimony, when in fact her attorney had entered into 
an agreement on her behalf that would allow her to 
escape prosecution on capital murder charges, and all 
other charges related to the offenses allegedly 
committed by her and Phillips, in exchange for her 
testifying against him.  Moreover, in furtherance of 
that agreement, Colman had testified against 
Phillips in reliance on her attorney's recommendation 
that she do so.  She also, as a result of the Sheriff's 
Department's intervention on her behalf regarding a 
major drug trafficking offense she committed while 
on bail, was allowed to escape prosecution for that 
crime. 

 
At trial, Colman responded to questions from 

Phillips's defense attorney Paul Martin by denying 
that she had been promised lenient treatment in 
exchange for her testimony: 

  
 Q And you expect to receive some benefit 
for testifying here today? 
A No. 
Q You don't expect to receive any 
consideration whatsoever for testifying? 
A I'm hoping that there will be con-
sideration but -- 
Q You really expecting to receive some 
consideration? 
A Are you asking me if I have been 
promised or is that -- 
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Q I'm asking you for your expectation. 
A I'm expecting that they would take into 
consideration that I am willing to 
cooperate. . . . 
Q So you expect to receive some credit or 
benefit in giving testimony here? 
A I'm hoping that they will take that into 
consideration. 

Minier, the prosecutor who entered into the 
immunity agreement on behalf of the state, 
emphasized Colman's testimony to the jury in his 
closing argument: 

  
 If the defense, in their arguments, sug-
gests she is a liar, she is motivated by her 
desire for leniency, and you can't trust her 
. . . . Well, look at what she said.  She tes-
tified . . . that she has never been prom-ised 
anything for her testimony in this case.  
She also testified that she was hop-ing for 
consideration . . . . And it only seems 
reasonable that she would hope and 
anticipate that she would be treated 
leniently, and, of course, that's why she's 
testifying. 

Likewise, in his rebuttal closing Minier told the 
jury: 

[Defense counsel] Martin suggested that 
on the day of the defendant's arrest . . . 
that was the day the bargain was struck 
with Colman. What bargain we don't 
know.  It doesn't even make any sense.  I'd 
suggest to you, that that kind of an argu-
ment is sheer fabrication, just pulled out of 
the air, totally meaningless. 
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Over the course of his habeas proceedings 

Phillips has established that, contrary to her 
testimony and Minier's statements, Colman was 
offered and received significant benefits from the 
state in exchange for testifying as she did.  Phillips 
points to substantial, possibly life-saving benefits 
that Colman received in exchange for her testimony, 
and claims that the prosecution's failure to disclose 
these benefits or correct Colman's statements that 
she expected no such benefits, and perhaps even 
more important Minier's deliberate efforts to mislead 
the jury and the court as to the existence of an 
immunity agreement, violated his due process rights 
under Napue and Brady. We examine the benefits 
cited by Phillips, and conclude that they involved 
violations of both Napue and Brady. We also consider 
a separate Brady violation that arises from the 
state's failure to divulge a prior plea offer and 
Colman's possible initial acceptance of it. Because 
these violations constitute a deprivation of Phillips's 
right to due process only if they were material to 
Phillips's various convictions, we then consider 
whether Phillips was prejudiced as to any of them by 
the prosecution's failure to comply with the dictates 
of Napue and Brady. 

 
A. Colman's Immunity Agreement 
  

The principal undisclosed benefit that Colman 
received for her testimony flowed from an immunity 
agreement struck between Minier and her trial 
lawyer, Cassandra Dunn, on Colman's behalf. This 
agreement was reached after Dunn replaced 
Colman's first lawyer, Tom Peterson. 8  As Minier 
                                         

8  Peterson represented Colman from when she first 
(continued…) 
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acknowledged in a 1990 declaration, "I did have an 
agreement with [Dunn] about the benefit Colman 
would receive for testifying."  Under the terms of that 
deal all charges, including capital murder, against 
Colman relating to her role as Phillips's accomplice 
would be dropped completely if and when she testi-
fied against Phillips.  Dunn, in a 2003 deposition, 
confirmed the nature and existence of this agreement 
with Minier, and testified that, after asking Minier to 
put the agreement in writing, she "shortly thereafter" 
received a letter in which he "confirmed that he had 
met with [Dunn] and that he had agreed that [her] 
client would receive immunity if she testified 
truthfully."  Although neither Minier nor Dunn could 
recall during postconviction proceedings exactly 
when they had negotiated this deal, Dunn testified 
that it was reached some time before Phillips's 
preliminary hearing in July 1979. Consistent with 
Minier's practice at the time, the deal was offered to 
Dunn on the condition that it not be communicated to 
Colman, so that Colman would be capable of 
"truthfully" representing to the jury that she had 
received no offers of leniency in exchange for her 
testimony. Both Dunn and Colman contend that 
Dunn acceded to Minier's wishes, and did not 
communicate the existence of the offer to Colman. 
Dunn did, however, urge Colman to put her 
                                         
(…continued) 
turned herself in to the police on December 27, 1977, until Dunn 
took over her representation in February 1978. Peterson had 
also engaged in negotiations with the prosecution. As is 
discussed further below, the prosecution offered Peterson a deal, 
which he communicated to Colman, that would allow her to 
plead guilty to a charge carrying a one year sentence if she 
testified against Phillips. See infra Section V.C. The difference 
between the two deals is essentially that under the Dunn 
version Colman was not required to serve any time. 
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confidence in her, and then advised her to testify. 
Colman stated at trial that she did testify against 
Phillips in reliance on Dunn's advice to do so.9  All 
charges against Colman were dropped within a 
month of Phillips's conviction. 

 
Hayes v. Brown, 399 F.3d 972 (9th Cir. 2005) 

(en banc) controls this case.  It compels us to hold 
that the prosecution's failure to disclose the existence 
of the agreement to dismiss the charges against 
Colman, and to correct her  and Minier's own state-
ments at trial that no such deal existed, violated both 
Napue and Brady.  The facts in Hayes are virtually 
identical. In Hayes, as here, the prosecutor had 
reached a deal with the attorney for a key state 
witness, James, providing for the dismissal of all 
felony charges against him--including those relating 
to the murder with which the defendant Hayes was 
charged--if he testified against Hayes at trial.  Id. at 
977. As in this case, the prosecution elicited a 
promise from James's attorney that James would not 
be informed of the deal, and at trial James testified 
that he had received no promise of benefits in 
exchange for his testimony.  Id. at 977, 980. As we 
observed in Hayes, and as is equally applicable here, 
that a witness may have been unaware of the agree-
ment entered into on his behalf may mean that his 
testimony denying the existence of such an 
                                         

9 We might note that it appears highly improbable that 
Colman, who was offered a one year sentence through her first 
lawyer if she testified against Phillips, never asked her second 
lawyer before she testified what the consequences to her might 
be if she did not testify or if she testified without immunity.  
Nor does it seem likely or at all reasonable that she would have 
failed to ask before testifying whether any offer had been made 
regarding the disposition of the charges, including the capital 
charges, which she faced. 
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agreement is not knowingly false or perjured, but it 
does not mean it is not false nevertheless.  As we 
explained in Hayes: 

  
[T]hat the witness was tricked into lying 
on the witness stand by the State does not, 
in any fashion, insulate the State from 
conforming its conduct to the requirements 
of due process. . . . It is reprehensible for 
the State to seek refuge in the claim that a 
witness did not commit perjury, when the 
witness unknowingly presents false 
testimony at the behest of the State.  "This 
saves [the witness] from perjury, but it 
does not make his testimony truthful." 
Willhoite v. Vasquez, 921 F.2d 247, 251 
(9th Cir. 1990) (Trott, J., concurring). The 
fact that the witness is not complicit in the 
falsehood is what gives the false testimony 
the ring of truth, and makes it all the more 
likely to affect the judgment of the jury. 
That the witness is unaware of the 
falsehood of his testimony makes it more 
dangerous, not less so. 

Id. at 981. 
 

Minier's effort to "insulate" Colman from her 
own immunity agreement was a deliberate effort to 
deceive the jury--a ruse that flagrantly violated basic 
due process principles.  As in Hayes, Colman's denial 
that she expected to receive benefits for testifying 
carried with it a necessarily implied falsehood:  it 
created the impression that she was not the 
beneficiary of any sort of deal. Id. at 981, 983; see 
also Alcorta, 355 U.S. at 31 (holding that a habeas 
petitioner had been denied due process of law when a 
prosecutor allowed a witness to give the jury a "false  
impression" of his relationship with the petitioner's 
wife).  In fact, there was a deal, one that would allow 
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her to escape prosecution entirely after having 
confessed in open court to being an accomplice to 
capital murder.  This deal was not only not disclosed 
to the defense,10 see Giglio, 405 U.S. at 154, but it 
                                         

10 The district court found that "all parties understood 
[Minier] had a deal with Dunn but Colman had not been told 
about it."  Martin's arguments at trial suggest that he suspected 
that a deal of some sort existed, but there is no indication in the 
record that he in fact knew of the deal.  The state finds evidence 
of Martin's knowledge in Minier's statement in his 2003 
deposition that Martin "was not an idiot. Obviously, any defense 
attorney in that position would know that there was going to be 
a benefit. . . . [T]o suggest that he had no inkling would be total 
nonsense."  But Minier also acknowledged, "I don't believe I 
ever told Mr. Martin what the agreement was," and that if 
Martin knew there was "going to be a benefit, . . . he probably 
didn't know just what it was."  In any event, it is "'irrelevant' 
whether the defense knew about the false testimony."  Sivak v. 
Hardison, 658 F.3d 898, 909 (9th Cir. 2011) (quoting N. 
Mariana Islands v. Bowie, 243 F.3d 1109, 1122 (9th Cir. 2001)). 
That Phillips's attorney might have had a generalized suspicion 
that a deal between Minier and Colman's attorney existed did 
not relieve the state of its Brady obligation to actually disclose 
the existence of that deal as well as its terms, nor did it permit 
the state to violate its Napue obligation and allow false 
testimony to go uncorrected.  Certainly, it did not excuse the 
prosecutor's deliberate effort to mislead the jury and the court 
by making false statements of his own. 

The state also observes that the trial court had ruled 
that, even if a deal between Minier and Colman's attorney 
existed, the defense could not introduce evidence of it. The 
California Supreme Court has held that the trial court's ruling 
was in error because "[t]he defense counsel is entitled to 
discover the terms of any agreement for lenient treatment 
negotiated on behalf of a prosecution witness." People v. 
Phillips, 41 Cal. 3d 29, 222 Cal. Rptr. 127, 711 P.2d 423, 433 
(Cal. 1985).  More important, the trial court's ruling is 
irrelevant to whether the prosecution had a constitutional duty 
to disclose the existence of the deal to Phillips, or to whether it 
had the duty to affirmatively correct the falsehoods in Colman's 
testimony and refrain from making its own misrepresentations 

(continued…) 
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also served to facilitate the presentation of false testi-
mony to the jury by inducing Colman to testify that 
she had received no promise of benefits in exchange 
for her testimony, when, in fact, her attorney, who 
was her agent, had accepted the immunity 
agreement on her behalf.11 

 
In Hayes we made clear in no uncertain terms 

that the practice of "insulating" a witness from her 
own immunity agreement so that she can profess 
ignorance of the benefits provided in exchange for her 
testimony is an egregious violation of the 
prosecution's obligations under Napue.  We explained 
that: 

  

                                         
(…continued) 
to the jury. 

11  That Colman's attorney went along with the 
prosecutor's scheme is troubling in itself. As we noted in our 
2001 opinion granting Phillips an evidentiary hearing on his 
claims, 

  
it was not only the prosecutor whose conduct 

was deplorable, but the second defense attorney as well. 
If Dunn indeed concealed from her client the existence 
of a plea bargain or immunity agreement, and allowed 
her client--who faced capital murder charges --to testify 
without any knowledge of the agreement she had 
reached on her behalf, she plainly violated her ethical 
duty to "keep [Colman] reasonably informed of 
significant developments" regarding her case, Cal. Bus. 
and Prof.Code § 6068(m), and failed to "explain [the] 
matter to the extent reasonably necessary to permit 
[Colman] to make informed decisions regarding [her] 
representation."  Model Code of Professional Conduct 
Rule 1.4 (1983). 
 

Phillips, 267 F.3d at 984 n.11. 
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There is nothing redemptive about the 
sovereign's conspiring to deceive a judge 
and jury to obtain a tainted conviction. 
This is, as Judge Trott put it, "a pernicious 
scheme without any redeeming features." 
Napue forbids the knowing presentation of 
false evidence by the State in a criminal 
trial, whether through direct presentation 
or through covert subornation of perjury. 

Hayes, 399 F.3d at 981 (internal citation omitted). 
We concluded such deception violates Napue because, 
regardless of whether or not the prosecution's offer is 
communicated to the witness prior to her testimony, 
the practice poses "the distinct risk that, in preparing 
[a witness] for his testimony . . . counsel--who did 
know about the deal--might have influenced the 
content of that testimony, deliberately or not."  Id. at 
981 n.1. Here, Dunn's advice to Colman almost 
certainly conveyed the implicit message that she 
would be treated favorably by the prosecution if she 
testified, and may well have led her to testify in a 
manner she believed would satisfy the prosecution's 
wishes:  only an expectation on Colman's part that 
she would receive treatment similar to or more 
favorable than that embodied in the earlier offer of a 
one year term 12  could explain her decision not to 
accept that offer and then proceed to incriminate 
herself in open court of being an accomplice to capital 
murder.  Indeed, if Minier did not expect that the 
offer would affect Colman's willingness to testify or 
influence the contents of her testimony, it is hard to 
fathom why he made an immunity deal at the time 

                                         
12 See supra note 9 and infra Section V.C for discussion 

of the earlier offer made to Colman's first attorney, Tom 
Peterson. 
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he did for the benefit of an individual charged as an 
accomplice to capital murder.  See id. at 987. 

 
Viewed in the most favorable light to the 

prosecution, Minier's deplorable tactic allowed 
Colman to falsely deny having received any promise 
of beneficial treatment in exchange for her testimony 
without knowing that her testimony was false.  It 
resulted in Minier arguing to the jury in the most 
unequivocal terms (albeit in terms designed to 
deliberately mislead the jury and the court) that 
Colman had received no leniency or other promise of 
benefits in exchange for her testimony, emphasizing 
that "[s]he testified . . . that she has never been 
promised anything for her testimony in this case," 
and that any attempts by the defense to intimate 
that an agreement existed were "sheer fabrication, 
just pulled out of the air, totally meaningless."  In 
this respect, the prosecution's misconduct went even 
beyond that which this court held to be reprehensible 
in Hayes, where the prosecution vouched for the 
truthfulness of its key witness but did not directly 
deny to the jury that a deal had been reached 
granting him immunity from all pending charges. See 
id. at 980. 

 
Minier not only failed to disclose the agreement 

reached with Colman's counsel, thus contravening 
Brady, but even more significant, he violated Napue 
by allowing Colman to falsely testify that no such 
deal existed, failing to correct that false testimony, 
and then wilfully, deliberately and unequivocally 
falsely representing to the jury in his closing 
argument that Colman had "never been promised 
anything for her testimony in this case."  In doing so, 
Minier violated his fundamental obligation to ensure 
that convictions be obtained in a manner compatible 
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with the "rudimentary demands of justice." Giglio, 
405 U.S. at 153. 

 
B. State Assistance With Respect to Colman's Heroin 
Arrest  
 

Next, Phillips established through depositions 
before the district court that, within weeks of her 
release on bail in 1978, Colman was arrested for 
participating in the sale of heroin to an undercover 
Fresno police officer, and that the Madera County 
Sheriff's Department subsequently made multiple 
calls to the Fresno police department on Colman's 
behalf advising it that she was an important 
cooperating witness in a homicide investigation and 
requesting that charges against her not be pursued. 
Ultimately no charges against Colman were filed. 

 
That the police officers investigating the 

Phillips case interceded on Colman's behalf multiple 
times with respect to an unrelated felony offense was 
a tangible benefit to Colman in consideration for her 
testimony against Phillips. The receipt of such a 
benefit could have been used to impeach Colman's 
credibility.  The state was thus not only obligated 
under Brady to disclose to Phillips that such an 
intervention had occurred, but also obligated under 
Napue to correct Colman's claim that she had been 
promised no benefits, along with Minier's assertion 
that any intimation that she had received such 
treatment was "sheer fabrication":  contrary to these 
statements, Colman had already received sub-
stantial benefits for her testimony in the form of 
direct assistance that enabled her to escape 
prosecution for a serious drug-trafficking offense. 
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The state insists that Minier was unaware of 
any calls made by the Madera sheriff's department to 
the Fresno police on Colman's behalf.  However, even 
if true, "[t]he Supreme Court has made abundantly 
clear . . . that the prosecutor's duty to disclose 
evidence favorable to the accused extends to 
information known only to the police."  Jackson v. 
Brown, 513 F.3d 1057, 1072 (9th Cir. 2008) (citing 
Kyles v. Whitley, 514 U.S. 419, 438, 115 S. Ct. 1555, 
131 L. Ed. 2d 490 (1995)).  We have thus held that 
the Constitution "compel[s] prosecutors to disclose 
evidence favorable to the accused, even when that 
evidence was known only to the police and not to the 
prosecutor."  Id. at 1074; see also Giglio, 405 U.S. at 
154 (holding that the duty to correct false evidence 
under Napue extends to evidence not known to be 
false by a particular prosecutor but known to be false 
by the government).  Thus, even if Minier himself did 
not know about the phone calls made on Colman's 
behalf--a somewhat dubious proposition--it is 
immaterial to the state's duty to disclose those phone 
calls and to correct Colman's false testimony, and 
Minier's false statements, that she had received no 
benefits in exchange for her testimony. 

 
The state likewise notes that Colman has 

testified that she "never had any understanding that 
there was any connection between her status as a 
witness in Madera County and her treatment in 
Fresno County."  Brief of Respondent-Appellee at 
134.  The record reflects otherwise--in particular, the 
Fresno Police Department officer who investigated 
Colman's heroin offense testified that Colman knew 
that the Madera County Sheriff's Department had 
interceded on her behalf.  However, even if, contrary 
to the testimony of the police, Colman had been 
unaware of the intercession, and thus did not realize 
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that she provided the jury with misleading testimony 
when she stated that she would not receive any 
benefit in exchange for testifying against Phillips, 
her own ignorance of the benefits she had been 
granted did not relieve the state of its obligation to 
correct her false testimony, nor, certainly, did it 
make the prosecution's conduct in deliberately 
misrepresenting the facts to the jury and the court 
any less egregious.  See Hayes, 399 F.3d at 981. 

 
C. Plea Offer to Tom Peterson  
 

The separate Brady violation arises out of a 
plea offer made to Colman's first attorney, Tom 
Peterson.  Peterson, in state post-conviction hearings, 
testified that three weeks after the murder Minier 
orally offered him a plea agreement for Colman that 
would have allowed her to plead guilty as an 
accessory to murder for a one-year sentence if she 
testified against Phillips. Peterson further stated 
that he communicated the agreement to Colman, who 
accepted it.  Colman disputes that she accepted the 
offer, and the state argues that the behavior of 
Minier, Colman, and Colman's trial attorney, Dunn, 
indicates that the offer did not survive the 
termination of Peterson's representation of Colman 
in February of 1978.13  However, the key parties--
Peterson, Minier, and Colman-- all appear to be in 
agreement that such an offer was, in fact, extended.14 
                                         

13 The state emphasizes, in particular, that there is "no 
evidence to show that Dunn was aware of any offer by Peterson 
to Colman," and argues that the fact that Minier and Dunn 
negotiated a new deal for Colman (of which according to their 
testimony they did not inform Colman prior to her appearance 
as a witness) demonstrates that they did not view the Peterson 
offer as binding.  Brief of Respondent-Appellee at 117. 

14  Colman testified that Peterson communicated the 
(continued…) 
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Its existence was, they acknowledge, never 
communicated to Phillips or his attorney. 

 
That such an offer was extended was 

indisputably evidence "favorable to the accused . . . 
because it is impeaching," and was clearly subject to 
the duty of disclosure established in Brady. See 
Jackson, 513 F.3d at 1071 (citing Strickler v. Greene, 
527 U.S. 263, 281-82, 119 S. Ct. 1936, 144 L. Ed. 2d 
286 (1999)).  Evidence of the offer would have allowed 
Phillips to challenge Colman's credibility by 
providing the jury with concrete evidence that she 
had good reason to expect beneficial treatment in 
exchange for her testimony.  Such an expectation of 
leniency in and of itself would have provided valuable 
impeachment of Colman's credibility. 

 
Contrary to Phillips's contention, however, the 

existence of the Peterson offer did not obligate the 
prosecution under Napue to correct Colman's 
testimony that she had not been promised any 
benefits.  The existence of the offer provided evidence 
from which a jury could conclude that Colman had 
testified falsely when she denied expecting any 
benefit in exchange for her testimony, but because, 
viewing the facts most generously from the state's 
standpoint, the offer was never accepted, its 
                                         
(…continued) 
offer to her but that she did not accept it, while Minier 
submitted a 1989 declaration that appears to accept as true 
Peterson's assertion that such a plea agreement was offered, 
stating: "It was at all times my position, which I clearly 
communicated both to Mr. Peterson and to Cassandra Dunn, 
who later represented Sharon Colman, that Colman should not 
be informed of the agreement."  In a 2003 deposition Minier 
stated, "I recall discussions, but I don't recall a fixed agreement 
[with Peterson]." 
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existence did not render Colman's testimony 
inherently false. We therefore hold that the 
prosecution's failure to divulge the Peterson offer 
amounted to a violation of its duty under Brady, but 
did not implicate its Napue obligation to correct false 
evidence. 

 
D. Prosecutorial Misconduct  
 

Before proceeding to consider the materiality of 
the Napue and Brady violations, we note that the 
prosecutor's statements in his closing argument that 
any contention that a bargain had been struck with 
Colman was "sheer fabrication, just pulled out of the 
air, totally meaningless" also likely constituted the 
separate due process violation of prosecutorial 
misconduct. Unconstitutional prosecutorial 
misconduct occurs where the prosecutor engages in 
actions that "so infec[t] the trial with unfairness as to 
make the resulting conviction a denial of due 
process."  Greer v. Miller, 483 U.S. 756, 765, 107 S. 
Ct. 3102, 97 L. Ed. 2d 618 (1987) (quoting Donnelly v. 
DeChristoforo, 416 U.S. 637, 643, 94 S. Ct. 1868, 40 
L. Ed. 2d 431 (1974)) (alteration in original).  Minier 
vouched for the credibility of a crucial witness by 
assuring the jury that Colman had not received any 
sort of immunity agreement in exchange for her 
testimony.  See United States v. Weatherspoon, 410 
F.3d 1142, 1146 (9th Cir. 2005) (finding improper 
vouching where prosecutor had told the jury in 
closing arguments that testifying officers had "no 
reason to come in here and not tell . . . the truth," 
because by lying they would risk losing their jobs and 
face possible perjury charges). That Minier's 
assurances were, in fact, false only heightens the 
extent to which this prosecutorial misconduct 
violated Phillips's right to due process. Because 



45 

 

neither party has expressly raised the issue of 
whether Minier's representations in his closing 
argument that no deal with Colman existed 
constituted prosecutorial misconduct, but both have 
argued the issue in terms of Napue, and because 
Minier's reenforcement of the false testimony of a key 
witness is what renders his statements particularly 
egregious, we consider the statements in terms of a 
Napue violation rather than in terms of prosecutorial 
misconduct. 

 
E. Materiality  
 

The prosecution's multiple Napue and Brady 
violations warrant reversal of the jury's verdicts only 
if they were material to (1) Phillips's convictions for 
first degree murder and attempted murder, (2) his 
robbery convictions, or (3) the jury's finding that the 
special circumstance of murder in the commission of 
a robbery had been proven. The test for materiality 
under Napue is distinct from that under Brady:  a 
Napue violation is material when there is "any 
reasonable likelihood that the false testimony could 
have affected the judgment of the jury," United 
States v. Agurs, 427 U.S. 97, 103, 96 S. Ct. 2392, 49 
L. Ed. 2d 342 (1976) (emphasis added); in contrast, a 
Brady violation is material to a jury's verdict when 
"there is a reasonable probability that . . . the result 
of the proceeding would have been different" but for 
the violation, United States v. Bagley, 473 U.S. 667, 
682, 105 S. Ct. 3375, 87 L. Ed. 2d 481 (1985) 
(emphasis added).15  Where, as here, the prosecution 
                                         

15  Because the "Supreme Court has declared a 
materiality standard . . . for this type of constitutional error, 
there is no need to conduct a separate harmless error analysis" 
under Brecht v. Abrahamson, 507 U.S. 619, 113 S. Ct. 1710, 123 

(continued…) 
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has violated its constitutional obligations under both 
Napue and Brady, 

  
 we first consider the Napue violations 
collectively and ask whether there is "any 
reasonable likelihood that the false testi-
mony could have affected the judgment of 
the jury." If so, habeas relief must be 
granted.  However, if the Napue errors are 
not material standing alone, we consider 
all of the Napue and Brady violations 
collectively and ask whether "there is a 
reasonable probability that, but for [the 
errors], the result of the proceeding would 
have been different."  At both stages, we 
must ask whether the defendant "received 
. . . a trial resulting in a verdict worthy of 
confidence." 

Sivak v. Hardison, 658 F.3d 898, 912 (9th Cir. 2011) 
(quoting Jackson, 513 F.3d at 1076).16 
                                         
(…continued) 
L. Ed. 2d 353 (1993): "the required finding of materiality 
necessarily compels the conclusion that the error was not 
harmless."  Hayes, 399 F.3d at 984 (citing Kyles v. Whitley, 514 
U.S. 419, 435, 115 S. Ct. 1555, 131 L. Ed. 2d 490 (1995)). 

16 There is no basis for the dissent's assertion that we 
should require Phillips to show by "clear and convincing 
evidence" that he was prejudiced by the Napue and Brady 
violations. The two cases the dissent cites in support of this 
proposition -- Sawyer v. Whitley, 505 U.S. 333, 112 S. Ct. 2514, 
120 L. Ed. 2d 269 (1992) and Calderon v. Thompson, 523 U.S. 
538, 118 S. Ct. 1489, 140 L. Ed. 2d 728 (1998) -- are wholly 
inapposite.  These decisions define the "miscarriage of justice" 
standard, which, if met, would permit a federal Court of 
Appeals to recall the mandate to revisit its denial of a state 
prisoner's habeas petition, Thompson, 523 U.S. at 558-59, or to 
entertain the defaulted or successive petition of a state prisoner 
claiming he is "actually innocent" of the penalty to which he was 
sentenced. Sawyer, 505 U.S. at 335-36. The miscarriage of 

(continued…) 
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In this case, we have found that there are two 

important facts that the government was obligated to 
provide to the jury under Napue:  first, that an 
immunity agreement had been entered into at the 
time of Colman's testimony ensuring that no charges 
whatsoever relating to the events in Chowchilla 
would be brought against her; second, that the 
Sheriff's Department had already arranged for 
charges stemming from a heroin offense committed 
by her in Fresno to be dropped  in order to facilitate 
her testimony against Phillips.  We also consider the 
prosecutor's deliberate lies regarding the existence of 
the immunity agreement. For each of the jury's 
findings, we begin our analysis by examining 
whether there was "any reasonable likelihood" that 
the prosecution's Napue violations "could have af-
fected the judgment of the jury." Agurs, 427 U.S. at 
103.17  If we conclude that there is no reasonable 
                                         
(…continued) 
justice standard serves to provide a "narrow exception" to the 
ordinary rules of finality in federal habeas corpus proceedings, 
representing "a kind of 'safety valve' for the 'extraordinary 
case.'"  Harris v. Reed, 489 U.S. 255, 271, 109 S. Ct. 1038, 103 L. 
Ed. 2d 308 (1989) (O'Connor, J., concurring). It has no 
application to a case such as this, in which we consider the non-
defaulted claims a state prisoner raised in his first federal 
habeas petition, claims as to which this court has never 
rendered a final judgment.  See Phillips, 267 F.3d at 973-74. In 
such circumstances, we have, in conformance with Supreme 
Court precedent, consistently applied the less onerous Agurs 
and Bagley standards in determining whether Brady and Napue 
violations were prejudicial with respect to "either the guilt or 
penalty phase" of a state habeas petitioner's trial. Sivak, 658 
F.3d at 912. 

17 The state contends that Phillips conceded that he was 
not prejudiced by Colman's testimony.  See Phillips v. Woodford, 
267 F.3d at 985.  In fact, in his 2000 brief appealing the district 

(continued…) 
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likelihood that these violations alone could have 
affected the jury's judgment, we then must ask 
whether they in combination with the prosecution's 
failure to disclose to the defense the plea deal offered 
to Colman's first attorney, Peterson--a Brady 
violation--would satisfy Brady's higher standard of 
materiality. 

 

                                         
(…continued) 
court's denial of an evidentiary hearing in support of his habeas 
petition, Phillips conceded only the issue of whether he was 
prejudiced by Colman's failure to divulge the plea offer that 
Minier had extended to her first lawyer, Peterson. As is 
explained above, that agreement did not implicate the 
prosecutor's constitutional obligation under Napue, and is 
therefore not at issue in our analysis of whether the 
prosecution's Napue violations were material.  See supra 
Section V.C.  Our analysis of the prosecution's Napue violations 
addresses the state's failure to inform the court and the jury 
both that an immunity agreement with Colman through her 
lawyer to drop all charges relating to the murder offenses had 
been entered into, and that Colman had already benefitted from 
the Madera County Sheriff's Department's assistance with 
respect to her heroin arrest.  It also addresses the prosecutor's 
deliberate lies with respect to the agreement.  Phillips did not 
concede prejudice with respect to these violations. We can, 
moreover, consider the issue whether the government's failure 
to divulge the Peterson offer was material regardless of any 
prior concession by Phillips because the concession was not 
prejudicial to the state, which continued to develop facts and 
legal arguments in response to this Brady claim.  See United 
States v. Gabriel, 625 F.2d 830, 832 (9th Cir. 1980) "We may 
consider an issue conceded or neglected below . . . when the 
party against whom the issue is raised would not be prejudiced 
and would not have tried his case differently either by 
developing new facts in response to or advancing distinct legal 
arguments against the issue."); Glaziers & Glassworkers v. 
Custom Auto Glass Dist., 689 F.2d 1339, 1342 n.1 (9th Cir. 
1982). 
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We proceed to examine: first, whether the 
government's Napue violations, or, if not, its Napue 
and Brady violations together, were material to 
Phillips's conviction for first-degree murder; second, 
whether they were material to his convictions for 
robbery; and third, whether they were material to the 
jury's special circumstance finding that the murder 
was committed during the commission of a robbery. 

 
i. First-Degree Murder  
 

We hold that the prosecution's Napue violations, 
although "pernicious" and "reprehensible," Hayes, 
399 F.3d at 981, were not material to Phillips's 
conviction of first-degree murder. The disclosure of 
the benefits Colman received in exchange for her 
testimony could not have had any effect on the jury's 
determination that Phillips was guilty of the murder 
of Bartulis. Rose provided extensive testimony 
identifying Phillips as the culprit, and the 
prosecution played at trial an audio tape of a phone 
conversation recorded after Bartulis's murder but 
before Phillips's arrest in which he described to his 
friend Richard Graybill that "a .45 sure did put a big 
hole right through him. I mean, it didn't fuck 
around."  In addition, Phillips's flight to another 
state and his effort to conceal his identity provided 
further significant evidence of his guilt. Thus, even 
had the government disclosed the evidence showing 
that aspects of Colman's testimony and the 
prosecutor's statements were false, and had Phillips 
succeeded in undermining Colman's credibility, a 
reasonable juror, in order to conclude that Phillips 
was not proven guilty of murdering Bartulis, would 
not only have had to disregard Phillips's recorded 
statement to Graybill, his flight, and other post-
murder conduct, but would also have had to conclude 
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that Rose was wrong when he identified the 
individual who shot him multiple times, set him on 
fire and ran him over with his car, despite the fact 
that he knew the individual well and had traveled 
with him from Fresno to the site of the shooting.  It is 
unimaginable that the jury could have come to such a 
conclusion with or without Colman's testimony, and 
we therefore hold that the state's Napue violations 
were not material to the jury's finding that Phillips 
was guilty of Bartulis's murder. 

 
Although whether the state's Napue violations 

were material to the jury's finding that Phillips had 
premeditated Bartulis's murder is a closer question, 
we hold that the evidence of premeditation the 
prosecution presented was sufficiently powerful and 
abundant that there is not a "reasonable likelihood" 
that the prosecution's failure to correct Colman's 
testimony, and its deliberate falsehood in telling the 
jury that there was no agreement, could have 
affected the jury's judgment that Phillips premedi-
tated the murder.18 Again, with or without Colman's 
                                         

18 A finding that Phillips had premeditated Bartulis's 
murder was one of two possible grounds on which Phillips could 
be found guilty of first degree murder, with the other ground be-
ing felony murder. The jury, however, made a special finding 
that Phillips had premeditated Bartulis's murder, and we 
presume here that this finding was the basis for its verdict that 
Phillips was guilty of murder in the first degree. Because we 
hold that the prosecution's Napue and Brady violations were not 
material to the jury's determination that Phillips premeditated 
Bartulis's murder, we need not consider whether Phillips could 
have been convicted of first-degree felony murder.  In any event, 
a finding of premeditation is necessary to the determination in 
this case that special circumstances existed that rendered 
Phillips death-eligible. See Cal. Penal Code § 190.2(c)(3) 
(Deering 1978).  As the judge instructed the jury with respect to 
special circumstances, the jury must find that the "murder was 

(continued…) 
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testimony, the jury's conclusion would undoubtedly 
have been the same.  The prosecution pointed out: 
that Phillips sought to manufacture an alibi by flying 
to his mother's house in Sacramento prior to driving 
to Fresno, rather than simply flying to Fresno 
directly; that Phillips lured Rose and Bartulis to an 
isolated remote lot, far from his hometown where he 
might have been a suspect for the shootings; that 
Phillips asked Rose for matches when the two cars 
stopped en route to the vacant lot, suggesting that 
Phillips intended in advance to set the victims and 
their car on fire in order to conceal their identities;19 
and that Phillips told Rose and Bartulis that the 
stolen insulation was going to be supplied by his 
brother even though Phillips does not have a brother, 
and no insulation was ever produced.  The state also 
presented evidence that Phillips methodically 
attempted to hide his role in the murder, not only by 
concealing his victims' identities by pouring gas on 
them and lighting them on fire after shooting them, 
but also by removing the bullet shell casings from the 
scene after the shooting. 

 
The prosecution did offer Colman's testimony to 

augment its case that the murder had been 
premeditated.  Colman's statement that Phillips had 
pulled a gas can out of the trunk of his mother's car 
supported a finding of premeditation in light of 
Phillips's mother's testimony that she did not 
ordinarily keep a gas can in the car.  Likewise, the 

                                         
(…continued) 
wilful, deliberate and premeditated, and was committed during 
the commission or attempted commission of Robbery.". 

19  In contrast to his testimony at the penalty-phase 
retrial, Rose did not explain at the initial trial that he gave 
Phillips a marijuana cigarette along with the matches. 
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prosecution sought to demonstrate Phillip's cold-
blooded manner by highlighting Colman's testimony 
that Phillips struck Rose and Bartulis in the head 
after shooting them, which buttressed the testimony 
of the doctor who treated Rose that Rose had a 
wound "that was probably due to a blow on the head." 
Given the extensive evidence of planning, however, 
and of the methodical manner in which the murder 
was committed, there is not a "reasonable 
probability" that, had the jury learned of the benefits 
Colman had received and of the prosecutor's 
deliberate falsehood as to the immunity agreement, it 
might have found that there was a reasonable doubt 
as to whether Phillips had premeditated the murder. 
We therefore conclude that the prosecution's Napue 
violations were not material to the jury's conclusion 
that Phillips premeditated Bartulis's killing, or to its 
attendant conclusion that Phillips was guilty beyond 
a reasonable doubt of first-degree murder. 

 
Having found that the Napue violations were 

not, standing alone, material to Phillips's first-degree 
murder conviction, we must consider the Napue 
violations collectively with the Brady violation, 
asking whether "there is a reasonable probability 
that, but for [the state's violations], the result of the 
proceeding would have been different."  Jackson, 513 
F.3d at 1076 (citations and quotation marks omitted). 
As is explained above, the only piece of evidence in 
this case that was subject to disclosure under Brady 
but not Napue was the fact that prior to trial, while 
still represented by her first attorney, Colman had 
received a plea offer that would have limited her jail 
sentence to one year.  Because Colman's testimony 
was not material to the conviction on the first-degree 
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murder count, this additional violation is of no 
consequence.20 

 
ii. Robbery  
 

We likewise hold that the prosecution's Napue 
and Brady violations were not material to Phillips's 
convictions for the robberies of Rose and Bartulis. 
California law defines "robbery" as "the felonious 
taking of personal property in the possession of 
another, from his person or immediate presence, and 
against his will, accomplished by means of force or 
fear."  Cal. Penal Code § 211 (Deering 1977). The 
only items that Phillips was alleged to have taken 
from the persons or presence of Rose and Bartulis 
were their wallets and Rose's gun.21  Rose testified 
directly that Phillips had taken his wallet, and the 
jury had no reason not to credit his testimony. 
Although Colman's testimony was the primary direct 
evidence that Phillips took Bartulis's wallet, sub-
stantial circumstantial evidence supported Phillip's 
conviction for this crime, including his attempt to 
destroy the car and the bodies inside it. The only 
plausible explanation of the occurrences on December 
7, 1977 is that if Phillips took one wallet he took 
them both; no rational explanation would support 
                                         

20 For the same reasons that the prosecution's violations 
of Napue and Brady were not material to Phillips's conviction 
for first degree murder of Bartulis, they were not material to his 
conviction on the count of attempted murder of Rose. 

21 Phillips would be guilty of robbery regardless of his 
motive in taking these items. It is not a necessary element of 
robbery that "the taking be for the purpose of gain."  People v. 
Green, 27 Cal. 3d 1, 164 Cal. Rptr. 1, 609 P.2d 468, 503 (Cal. 
1980). Thus, Phillips's taking of the wallets and gun in order to 
conceal his victims' identities would warrant his conviction for 
robbery. 
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taking one but not the other. Given all of the 
circumstances present in this case, we cannot 
conclude that the jury's verdict that Phillips was 
guilty of the robberies "could" have been different but 
for the prosecution's Napue violations, nor that it 
"would" have been different but for the prosecution's 
Napue violations and its additional Brady violation. 

 
iii. Special Circumstance Finding  
 

We turn now to the question whether the 
prosecution's Napue violations were material to the 
jury's special circumstance finding that Bartulis's 
murder was committed during the commission or 
attempted commission of a robbery, a finding that 
was a necessary prerequisite to Phillips's being 
eligible for the death penalty. We hold that the 
violations were material to that finding. 

 
To prove that Phillips murdered Bartulis 

"during the commission" of a robbery or attempted 
robbery, the state bore the burden of proving beyond 
a reasonable doubt not just that Phillips had taken 
the property of Rose or Bartulis unlawfully, but that 
Phillips had the independent purpose of robbing Rose 
and Bartulis when he lured them to the lot in 
Chowchilla.  Under the special circumstance statute 
that was applied at Phillips's trial, the jury was 
required to make two findings:  first, that Phillips 
was guilty of the underlying offense of attempted or 
completed robbery; second, that the murder had been 
committed "in order to advance an independent 
felonious purpose" of robbery.  Green, 609 P.2d at 505 
(interpreting Cal. Penal Code § 190.2(c)(3) (Deering 
1978)); see also People v. Morris, 46 Cal. 3d 1, 249 
Cal. Rptr. 119, 756 P.2d 843, 854 (Cal. 1988). In 
Green, the California Supreme Court held that the 
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"goal" of the special circumstance statute "is not 
achieved . . . when the defendant's intent is not to 
steal but to kill."  609 P.2d at 505.22  Green illustrates 
the distinction between a robbery that is merely a 
"second thing to" a murder and murder committed in 
order to advance the felonious purpose of robbery.  
Id.  In Green, the defendant, before killing his wife, 
took her clothes, ring and purse in order to conceal 
her identity when her body was found.  Id. at 501. 
The court held that there was sufficient evidence to 
find the defendant guilty of robbery.  Id. at 503.  It 
then held, however, that the special circumstance of 
murder during the commission of a robbery had not 
been proven because the murder and the taking of 
property "was not . . . a murder in the commission of 
a robbery but the exact opposite, a robbery in the 
commission of a murder."  Id. at 505.  Here, likewise, 
proof that Phillips had robbed his victims was not 
enough:  the state bore the burden of proving beyond 
a reasonable doubt that the robbery was a motivating 
purpose of Phillips's criminal actions, that Phillips 
had led his victims to an isolated location and shot 
them because, inter alia, he intended to rob them.  In 
the words of the California Supreme Court, the 
prosecution's obligation was to prove beyond a 
reasonable doubt that what occurred in Chowchilla 
was a "murder in the commission of a robbery, [not] 
the exact opposite, a robbery in the commission of a 
murder."  Id. 

 
Considerable evidence in the record suggests 

that Phillips had not, in fact, orchestrated the events 
                                         

22 Green continues to serve as the controlling case with 
respect to the special circumstance issue, despite the statute's 
subsequent amendment.  See especially People v. Abilez, 41 Cal. 
4th 472, 61 Cal. Rptr. 3d 526, 161 P.3d 58, 87 (Cal. 2007). 
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of December 7, 1977 for the purpose of robbing Rose 
and Bartulis, i.e., that the murder was not committed 
in order to further the robbery, but rather that the 
robbery was incidental to the  murder.  For example, 
although Rose testified that Phillips told him to bring 
as much cash as possible to the putative insulation 
deal, there is no evidence that Phillips ever followed 
up on this request or otherwise attempted to confirm 
that Rose planned to or actually brought cash, 
despite the fact that, as Rose testified, he had told 
Phillips over the preceding month that he was 
experiencing financial difficulties that limited his 
access to funds. Similarly, the evidence at trial 
indicated that after shooting Rose and Bartulis, 
Phillips did not search them thoroughly; rather, he 
conducted a search of Rose so cursory that he failed 
to find the wad of bills totaling $3,500 -- $5,000 that 
Rose had placed in his jacket's breast pocket,23 and 
did not enter the truck to search either Rose or 
Bartulis.  As Phillips's attorney, Martin, repeatedly 
pointed out to the jury, these facts are inconsistent 
with the notion that Phillips committed murder in 
order to further a scheme to rob Rose and Bartulis. 
One would generally expect an individual who, for 
the purpose of robbing his victims had elaborately 
planned a double murder, developed an alibi, flown 
from Orange County to Sacramento, driven from 
Sacramento to Fresno, and shot two men, to, at the 
very least, confirm that they had or had not brought 
cash with them, instead of setting their bodies on fire 
and leaving the scene with only the minimal funds 
contained in their wallets and without conducting a 
                                         

23Phillips also failed to take approximately $162 from 
Rose's pants pocket, a fact disclosed in the filed police reports of 
the incident introduced at pre-trial proceedings but not brought 
before the jury.  
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thorough search of their persons or vehicle. As 
Martin noted at the conclusion of his closing 
argument, "this would be a stupid way to plan a 
robbery, taking potluck [sic] on what you might get, if 
anything," and, we might add, without even seriously 
looking for the intended proceeds.24 

 
Given the minimal evidence that the 

government presented in support of its theory that 
Phillips lured Rose and Bartulis to Chowchilla in 
order to rob them, Colman's testimony was essential 
                                         

24 The dissent contends that the evidence establishing 
that Phillips told his victims to bring money, shot them, and 
took their wallets "overwhelmingly supported the conclusion 
that Phillips possessed the intent to rob these men."  Dis. op. at 
3224. Our colleague relies on the California Supreme Court's 
dictum in People v. Marshall, 15 Cal. 4th 1, 61 Cal. Rptr. 2d 84, 
931 P.2d 262 (Cal. 1997). In Marshall, the Court first found 
that no robbery had occurred at all -- the defendant took only an 
insignificant piece of paper. Id. at 280. The Court then 
commented by way of dictum that if a wallet is taken after a 
murder a jury "may reasonably infer" that the murder was 
committed for the purpose of obtaining money, provided that 
the evidence establishing this motive is "reasonable, credible 
and of solid value." Id. A jury may also, however, reasonably 
infer to the contrary where the evidence is not such as to 
require the conclusion that the defendant necessarily committed 
the murder in furtherance of a robbery, including where there is 
evidence suggesting other motives for the murder, or where 
some of the prosecution's evidence is revealed to be false. 
Marshall's hypothetical does not include any of the facts 
present in this case that would negate the inference that the 
murder was committed for the purpose of robbing the victims. 
Moreover, Marshall's dictum speaks only to what evidence 
might be legally sufficient for a jury to find true the special cir-
cumstance allegation, not to what evidence would leave no 
"reasonable probability" that the jury "could" have reached the 
opposite conclusion if statements made by the prosecution and a 
key witness were revealed to be false.  See Agurs, 427 U.S. at 
103; Sivak, 658 F.3d at 917-18. 
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to the prosecution's special circumstance case. 
Especially crucial to that case, and emphasized in its 
closing argument, was Colman's testimony that, 
when Phillips returned to his car after the shooting, 
and then again while driving back to Fresno from 
Chowchilla, he told her that he was "disturbed" by 
the absence of the money he had asked Rose to bring, 
and complained about his failure to find any cash. 
Also integral was Colman's testimony that Phillips 
had searched Rose extensively for the money, which 
was otherwise uncorroborated (Rose testified only 
that he felt hands "moving [him] around such as 
searching [his] pockets," but did not testify as to the 
duration or thoroughness of these actions).  Colman's 
testimony "was not only the prosecution's most 
specific evidence" regarding Phillips's intent to rob 
Bartulis and Rose, "it was also the most powerful." 
Silva v. Brown, 416 F.3d 980, 987 (9th Cir. 2005).  As 
the prosecution stated when it appeared that Colman 
might not be available to testify during Phillips's 
penalty-phase retrial, "[If] Miss Colman declined to 
show up, I don't even know if we can proceed. . . . 
Without her testimony, we have about half a case.  If 
she didn't show up, I think we would re-evaluate our 
case." 

 
Were Colman's testimony discredited as a result 

of the revelation of her false testimony and her 
motivation for lying, the jury could and likely would 
have concluded that the theft of the wallets, or any 
minimal unsuccessful attempt to steal any other cash 
on Rose's person, was simply a "second thing to" the 
murder, and thus not a special circumstance under 
California law. Had the defense been able to impeach 
Colman and cross-examine her regarding her false 
testimony and her secret deal, the jury might well 
have concluded that in planning the murder Phillips 
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was motivated by unrelated purposes, such as to 
cover up his prior narcotics dealings with Rose and 
Bartulis and to prevent them from double-crossing 
him, as Colman told the investigators prior to the 
deal but never told the jury.25  Alternatively, the jury 
might have concluded that Phillips was motivated by 
a desire to retain the payments Rose and Bartulis 
had already made to him -- the prosecution itself 
repeatedly argued for this motivation at trial, 
observing that "if he killed Mr. Rose and Mr. 
Bartulis, he'd not only have the $11,500 [Rose and 
Bartulis had initially given him in cash], but he 
would have a note for an additional $25,000."26  The 
                                         

25 Minier's secret deal with Colman's attorney may have 
had just the sort of pernicious effect that led us to condemn this 
tactic in Hayes: namely, it may have induced changes in 
Colman's testimony.  See 399 F.3d at 981 n.1.  During a lengthy 
December 28, 1977 interview conducted the day after she 
turned herself in to the police, Colman stated that Phillips's 
only apparent concern after the shooting was his belief that 
Rose may not have been killed.  Colman said that Phillips told 
her he shot Rose and Bartulis not out of any desire to rob them, 
but rather because he was concerned that Rose and Bartulis 
were setting him up, might double-cross him, and knew too 
much about his cocaine dealings. It was not until Colman's 
subsequent January 4, 1978 interview with the police that, after 
very specific prompting from investigators, Colman changed her 
story and said that Phillips had been disappointed about having 
been unable to find Rose's money.  Disclosure of the benefits 
that Colman received for testifying would have allowed 
Phillips's attorney to argue to the jury that the development of 
Colman's inconsistent account--from her initial statements that 
Phillips was motivated by a concern that Rose and Bartulis 
were setting him up, might double-cross him, and knew too 
much, to her testimony at trial that Phillips appeared concerned 
primarily with his inability to find Rose's cash--occurred in 
direct response to the state's inducements. 

26  Phillips's retention of these funds would not, of 
course, constitute a "robbery" under California law because he 

(continued…) 
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evidence presented at trial, apart from Colman's 
testimony, was entirely consistent with each of these 
alternative motivations, and offered little if any 
support for the theory that Phillips's reason for 
luring Rose and Bartulis to Chowchilla was to rob 
them, and that the murder was in furtherance of that 
objective:  Phillips may have told Rose to bring 
money with him to the putative insulation deal in 
order to render the existence of that deal more 
believable to Rose, and he may have taken his 
victims' wallets in order to conceal their identities 
(an interest he also furthered by setting their car on 
fire). There were, indeed, various possible 
explanations for why the murder took place, but only 
Colman's testimony purported to provide an 
explanation offered by Phillips himself, one that 
served as the foundation for the jury to find that the 
special circumstance had been proved. 

 
Disclosure of either Colman's secret deal or the 

assistance she received with respect to her heroin 
arrest would have allowed Phillips's counsel to 
impeach and discredit a witness whose testimony 
was absolutely crucial to the state's special 
circumstance case.  As we explained in Hayes, and as 
is equally true here: 

  
The jury was not permitted to assess 
whether [the critical prosecution witness] 
had an expectation of favorable treatment 
that could have affected [her] testimony 
because the State affirmatively placed 

                                         
(…continued) 
did not take these amounts from the "person or immediate 
presence" of Rose or Bartulis.  See Cal. Penal Code § 211 
(Deering 1977). 
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false evidence before the jury that there 
was no deal. . . . If [the witness] had known 
of the secret deal and had testified about it 
[s]he would have been subject to 
impeachment--not only on the existence of 
the favorable deal, but also on the State's 
attempts to keep the deal from the jury. 
The State could not have falsely buttressed 
[her] credibility before the jury. Thus, the 
violation of Napue was material. 

399 F.3d at 987-88. 
 

The district court came to a contrary 
determination regarding the materiality of the state's 
violations of its constitutional obligations by 
concluding that Colman's credibility was sufficiently 
put before the jury by Phillips's counsel, Martin.  The 
dissent also embraces this reasoning. Martin 
introduced evidence that Colman had been released 
on her own recognizance and had received an 
unusual number of continuances, and repeatedly 
intimated that Colman had negotiated some sort of 
deal with the prosecution.  But as we explained in 
Benn v. Lambert, 283 F.3d 1040 (9th Cir. 2002), "In 
cases in which the witness is central to the 
prosecution's case, the defendant's conviction 
indicates that in all likelihood the impeachment 
evidence introduced at trial was insufficient to 
persuade a jury that the witness lacked credibility. 
Therefore, the suppressed impeachment evidence . . . 
takes on even greater importance."  Id. at 1055.  
Here, hard evidence that a deal had actually been 
agreed upon that would allow Colman to escape 
prosecution would have had far more persuasive 
force than Martin's assertions, wholly unsupported 
by any evidence, that such a deal might have existed, 
especially in light of the prosecution's sarcastic and 
false dismissal of Martin's suspicions as "sheer 
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fabrication." See Jackson, 513 F.3d at 1077 
("[A]lthough the witness had been cross-examined 
about his own attempts to benefit from his 
cooperation, evidence of an explicit promise of 
assistance by the trial prosecutor likely would have 
carried far greater weight than any speculative 
benefit [the witness] might have thought he could 
achieve on his own." ). "The disclosure of a . . . secret 
deal would not have been merely cumulative 
impeachment," because "[i]t would have 
demonstrated that the State was going to great 
lengths to give [Colman] a powerful incentive to 
testify favorably, to the point of letting [her] go free 
on" capital murder charges.  Hayes, 399 F.3d at 987. 

 
In sum, Colman's testimony and credibility 

were critical to the success of the prosecution's 
argument that Phillips lured Rose and Bartulis to 
Chowchilla with the  independent purpose of robbing 
them, and that the robbery was not merely incidental 
to the murder, contrary to what the bulk of the 
evidence other than Colman's testimony suggested. 
The false testimony by Colman that she had received 
no promise of benefits in exchange for her testimony--
which, in violation of Napue, the prosecution not only 
failed to correct but also affirmatively and falsely 
reinforced before the jury--directly implicated 
Colman's credibility, and was far more powerful than 
all the innuendo and speculation that Phillips's 
counsel was able to offer. Because Phillips was 
denied a fair opportunity to impeach the credibility of 
a witness whose testimony was essential to the jury's 
special circumstance finding, we conclude that there 
is "a reasonable likelihood that the false testimony 
could have affected the judgment of the jury,"  Agurs, 
427 U.S. at 103, with respect to the finding that 
Bartulis's murder occurred during the commission of 
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a robbery.  Even were the standard that which is 
applicable for a Brady violation, we would hold that 
there is a "reasonable probability" that the jury's 
special circumstance finding "would have been 
different" but for the state's violations.  Bagley, 473 
U.S. at 682.  Accordingly, we conclude that the state's 
multiple violations of Napue were material to the 
special circumstances finding and thus deprived 
Phillips of his right to due process. We therefore 
vacate that finding. 27   We also vacate the death 
penalty sentence that resulted from that finding, as 
without the special circumstance determination 
Phillips would not have been death-eligible. See 
Green, 609 P.2d at 514 ("[B]ecause . . . the special 
circumstances findings must . . . be vacated, the 
punishment of death likewise cannot stand under the 
statute."). 

 
VI. Conclusion  
 

We conclude that the district court did not 
abuse its discretion in its conduct of the evidentiary 
hearings below, and affirm its holding that Phillips's 
trial counsel was not ineffective, as well as its 
holding that the prosecution's Brady and Napue 
violations were not material to Phillips's first-degree 
murder conviction, his attempted murder conviction, 
or his robbery convictions.  We reverse, however, the 
district court's holding that the prosecution's Napue 
violations were not material to the jury's special 
circumstances finding.  Accordingly, we reverse and 
                                         

27 Because we find that the Napue errors alone compel 
vacation of the special circumstances finding, we do not reach 
the materiality of the prosecution's Brady violation, specifically 
the failure to disclose the plea offer made to Colman's first 
attorney, Peterson. 
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remand with instructions to grant a conditional writ 
of habeas corpus, with instructions to the state court  
either to grant Phillips a new trial on the special 
circumstance allegation within ninety days or to 
sentence him to a penalty other than death in 
conformance with state law. See, e.g., People v. 
Horton, 11 Cal. 4th 1068, 47 Cal. Rptr. 2d 516, 906 
P.2d 478, 484 (Cal. 1995). 

 
AFFIRMED, in part, REVERSED, in part, 

and REMANDED. 
 

CONCUR BY: Andrew J. Kleinfeld (In Part) 
 

DISSENT BY: Andrew J. Kleinfeld (In Part) 
 

 
DISSENT 

 
KLEINFELD, Senior Circuit Judge, concurring 

in part and dissenting in part: 
 
Phillips murdered Bruce Bartulis at a vacant lot 

in 1977.  He did his best to also murder Bartulis's 
companion, Robert Rose. He shot Rose five times 
with a .45, poured gasoline on him, set him on fire 
with matches he had borrowed from Rose himself 
when they had stopped at a gas station (even though 
Phillips was a non-smoker), and ran him over with a 
car.  Phillips had told Bartulis and Rose, falsely, that 
he was going to make them a lot of money if they 
gave him $25,000 to buy cocaine for sale, and then 
told them he was going to sell them a lot of stolen 
insulation (they were builders). He did not have 
$25,000 worth of cocaine and did not have the stolen 
insulation.  He told them to bring with them all the 
money they could get together, and to follow him to 
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the deserted location he picked.  After he shot them 
both, he took their wallets, picked up the brass from 
his cartridges, and went on the lam under a false 
name. 

 
Rose amazingly survived the five bullets 

Phillips shot into his head, stomach, and arm, 
survived being set on fire, and survived being run 
over. He was the star witness against Phillips at 
trial, testifying to the events of the murder and 
attempted murder, and to the dealings leading up to 
them.  Phillips's then-girlfriend, Sharon Colman, who 
was present at the crime scene, testified to what 
Phillips had told her and what she had seen.  The 
jury heard a tape recording of a phone call Phillips 
made to his childhood friend Richard Graybill, in 
which he bragged about how his ".45 sure did put a 
big hole right through him," referring to one of his 
victims.  Phillips's mother testified to the time of his 
arrival home the night of the murder, which 
impeached Phillips's perjured alibi testimony.  Before 
trial, Phillips had gone so far as to put out contracts 
to kill old friend Graybill, former girlfriend Colman, 
survivor Rose, and even Phillips's own mother, but 
they also failed to die on his schedule. The jury 
viewed as evidence the letter Phillips wrote to the hit 
man, providing descriptions, habits, and residences 
for his intended victims. Phillips insisted on tes-
tifying at trial, claiming he was not even there when 
the murder occurred, having been at a "business 
meeting" elsewhere at the time. He has since 
admitted this testimony was a lie, and that he was in 
fact at the scene of the crime.  But Phillips insisted 
on the alibi at trial.  Phillips's counsel argued that 
Graybill must have been the murderer. He showed 
there was a high likelihood that Colman and Graybill 
were getting freedom or lenience in exchange for 
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testimony satisfactory to the prosecution, so they had 
good reason to testify favorably for the prosecution, 
truthfully or not.  He even managed to come up with 
an argument for why Rose, the victim, might be 
lying. Phillips's counsel also explained to the jury 
that even if Phillips had committed the murder and 
attempted murder, the jury should not find the 
"special circumstance" to be true. 1  The special 
                                         

1 Cal. Penal Code § 190.2(a)(17)(A) ("The penalty for a 
defendant who is found guilty of murder in the first degree is 
death or imprisonment in the state prison for life without the 
possibility of parole if one or more of the following special 
circumstances has been found . . . to be true . . . The murder was 
committed while the defendant was engaged in, or was an 
accomplice in, the commission of, attempted commission of, or 
the immediate flight after committing, or attempting to commit 
. . . Robbery . . . ."; Cal. Penal Code § 190.4(a) ("In case of 
reasonable doubt as to whether a special circumstance is true, 
the defendant is entitled to a finding that it is not true."); see 
also Pulley v. Harris, 465 U.S. 37, 51-53, 104 S. Ct. 871, 79 L. 
Ed. 2d 29 (1984) (rejecting constitutional challenge to this 
sentencing scheme and explaining, "Under [California's] 
scheme, a person convicted of first degree murder is sentenced 
to life imprisonment unless one or more 'special circumstances' 
are found, in which case the punishment is either death or life 
imprisonment without parole.  Special circumstances are 
alleged in the charging papers and tried with the issue of guilt 
at the initial phase of the trial.  At the close of evidence, the jury 
decides guilt or innocence and determines whether the special 
circumstances alleged are present. Each special circumstance 
must be proved beyond a reasonable doubt. If the jury finds the 
defendant guilty of first degree murder and finds at least one 
special circumstance, the trial proceeds to a second phase to 
determine the appropriate penalty.  Additional evidence may be 
offered and the jury is given a list of relevant factors.  After 
having heard all the evidence, the trier of fact shall consider, 
take into account and be guided by the aggravating and 
mitigating circumstances referred to in this section, and shall 
determine whether the penalty shall be death or life 
imprisonment without the possibility of parole.  If the jury 

(continued…) 
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circumstance in this case was that "the murder [of 
Bartulis] was committed while [Phillips] was 
engaged in the commission or attempted commission 
of a robbery."2  Phillips's counsel skillfully wove his 
special circumstance argument into the alibi theory, 
a challenging task.  He gave a reason why Phillips 
had an interest in keeping Bartulis and Rose alive, 
that it would not make sense to kill the goose who 
was about to lay the $25,000 egg.  It is hard to argue 
persuasively to a jury that "my client wasn't even 
there and didn't do it, but if he did, his purpose 
wasn't robbery," but counsel figured out a way to 
keep the special circumstance issue in the case as a 
potential barrier to the death penalty. 

 
Now the majority vacates the jury's special 

circumstance finding, speculating that if only the 
jury had been able to find out more about the 
inducements to Colman, the girlfriend, to say what 
the prosecutor wanted, the jury might have 
concluded that the murder was motivated by 
purposes other than robbery. The majority speculates 
that Phillips might have shot Bartulis and Rose to 
cover up Phillips's prior dealings with them, or to 
prevent them from double-crossing him, or to retain 
the payments Bartulis and Rose had already made to 
                                         
(…continued) 
returns a verdict of death, the defendant is deemed to move to 
modify the verdict.  The trial judge then reviews the evidence 
and, in light of the statutory factors, makes an independent 
determination as to whether the weight of the evidence supports 
the jury's findings and verdicts.  The judge is required to state 
on the record the reasons for his findings. If the trial judge 
denies the motion for modification, there is an automatic 
appeal." (citations, brackets, and quotations omitted)). 

2 California Jury Instruction--Criminal ("CALJIC") No. 
8.81.17; Cal. Penal Code § 190.2(a)(17)(A). 
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him. These theories were unsupported by any 
evidence at trial.  Even if the jury had decided 
Colman was not worthy of belief (it may well have, 
because she was effectively impeached and her 
motivation to testify was brought painstakingly 
before the jury), Colman's alleged perjured testimony 
could not have affected the verdict.  The evidence of 
an intent to rob by killing came from facts not 
dependent on anything Phillips's girlfriend said. 

 
The purpose of robbery was proved by 

overwhelming evidence. Rose testified that Phillips 
instructed him to come up with as much cash as he 
could get, that Phillips lured the men to a deserted 
location, shot them, then took their wallets.  The jury 
also learned of Phillips's motive to rob.  He lived in a 
$600,000 Newport Beach beachfront house ($600,000 
in 1977 dollars), drove an expensive sports car, flew 
about in private planes, and dated a beautiful young 
woman, despite having no money and needing to 
borrow $125 from his mother the day after the 
murder. If the jury had the slightest doubt that 
Phillips would murder in cold blood just to get some 
cash, their doubts would have been allayed by the 
proof that he put out a "contract" on his girlfriend, 
his old friend, his surviving victim, and even his own 
mother. 

 
The majority concludes that none of the 

prosecutorial misconduct could have made any differ-
ence to whether the jury would have found Phillips 
guilty of attempted murder, first-degree murder, and 
robbery, and that defense counsel was not 
constitutionally ineffective. I concur in those 
conclusions.  I also concur in the characterization of 
prosecutorial misconduct.  I do not concur in the 
attacks on defense counsel's assistance.  The reasons 
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appear more fully in my previous dissent, found at, 
Phillips v. Woodford, 267 F.3d 966, 988 (9th Cir. 
2001) (Kleinfeld, J., dissenting). Defense counsel 
appears from the record to be a very fine lawyer who 
did an excellent job for Phillips.  The majority now 
concedes that under Cullen v. Pinholster, 3  defense 
counsel was not constitutionally ineffective, 
overruling its holding to the contrary in Phillips v. 
Woodford. 4  I dissent from the portion of the 
majority's opinion vacating the jury's special 
circumstance finding that the murder of Bartulis was 
"committed during the commission or attempted 
commission of a robbery." 

 
Phillips was sentenced to death in 1980.  Since 

then he has evaded his sentence by means of more 
than three decades of additional litigation.  And now 
he succeeds again, on the meritless claim adopted by 
the majority that had the jury been aware of 
additional impeachment evidence as to the 
girlfriend's motivation for testifying, it might have 
reasonably concluded that the robbery was merely 
incidental to the murder. 

 
The majority appropriately labels the 

prosecutor's tactics in this case as deplorable, but as 
the United States Supreme Court has expressly 
directed: 

  
We do not [ ] automatically require a new 
trial whenever a combing of the 
prosecutors' files after the trial has dis-
closed evidence possibly useful to the de-

                                         
3 Cullen v. Pinholster, __ U.S. __, 131 S. Ct. 1388, 1406-

07, 179 L. Ed. 2d 557 (2011). 
4 Phillips v. Woodford, 267 F.3d 966, 980 (9th Cir. 2001). 
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fense but not likely to have changed the 
verdict . . . . A new trial is required if the 
false testimony could in any reasonable 
likelihood have affected the judgment of 
the jury.5 

Thus, it is not enough to find constitutional 
error.  Instead, the court is required to consider all of 
the evidence and determine whether the false 
evidence was material to the jury's judgment.6 

 
The "any reasonable likelihood" of an effect on 

the jury standard applies to direct appeals. This is 
not a direct appeal.  This is a habeas proceeding, best 
characterized as a second or successive habeas 
proceeding.  Probably the correct standard is that a 
federal court cannot grant relief unless the evidence 
is "clear and convincing" that, had the Colman deal 
been disclosed to defense counsel and the jury, "no 
reasonable juror would have found him eligible for 
the death penalty."7  Like the petitioner in Calderon 
                                         

5 Giglio v. United States, 405 U.S. 150, 154, 92 S. Ct. 
763, 31 L. Ed. 2d 104 (1972) (citations and quotations omitted). 

6 See also Smith v. Cain, 565 U.S. __, 132 S. Ct. 627, 
630, 181 L. Ed. 2d 571 (2012) ("We have observed that evidence 
impeaching an eyewitness may not be material if the State's 
other evidence is strong enough to sustain confidence in the 
verdict."). 

7 See Sawyer v. Whitley, 505 U.S. 333, 350, 112 S. Ct. 
2514, 120 L. Ed. 2d 269 (1992) (holding petitioner is required to 
"show by clear and convincing evidence that but for 
constitutional error at his sentencing hearing, no reasonable ju-
ror would have found him eligible for the death penalty"); 
Calderon v. Thompson, 523 U.S. 538, 560, 118 S. Ct. 1489, 140 
L. Ed. 2d 728 (1998) ("To the extent a capital petitioner contests 
the special circumstances rendering him eligible for the death 
penalty, the Sawyer 'clear and convincing' standard applies, 
irrespective of whether the special circumstances are elements 
of the offense of capital murder or, as here, mere sentencing 

(continued…) 
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v. Thompson, Phillips's false alibi was "devastating to 
his defense,"8 under any standard. 

 
Because this is a habeas proceeding, we are 

constrained not only by the requirement of prejudice, 
but also by the requirement of deference to the state 
courts.  Phillips was convicted and sentenced in state 
court. On direct appeal, the California Supreme 
Court carefully weighed the prejudicial effect of the 
prosecutor's wrongful nondisclosure of the deal 
between the prosecutor and the girlfriend's lawyer. 
The Court found, and the transcript fully supports its 
finding, that "the jury was made well aware of the 
possible impact of Colman's expectation of leniency 
on her credibility."9  The California Supreme Court 
further noted, after thorough discussion of the 
evidence, that "the key witness against defendant 
was Ronald Rose," his testimony was well-
corroborated, the evidence against Phillips was 
"overwhelming," and the jury's verdict "a foregone 
conclusion":10 

  
While the defense should have been given 

a fuller opportunity to discover evidence 
that might have permitted a stronger 
attack on Colman's credibility, closing 
arguments on both sides demonstrate that 
the jury was made well aware of the 
possible impact of Colman's expectation of 
leniency on her credibility.  The prosecutor 

                                         
(…continued) 
enhancers."). 

8 Calderon v. Thompson, 523 U.S. 538, 561, 118 S. Ct. 
1489, 140 L. Ed. 2d 728 (1998). 

9 People v. Phillips, 41 Cal. 3d 29, 48, 222 Cal. Rptr. 
127, 711 P.2d 423 (1985). 

10 Id. at 49. 
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noted that "it wouldn't make any sense if 
she came in here and testified unless she 
were hoping for consideration . . . that's 
why she's testifying." Defense counsel 
emphatically brought home to the jury the 
potentially coercive effect of the 
prosecution's tactics, declaring that 
"they're holding a murder charge over her 
head to testify, and she's singing like a 
bird, the tune that they call."  In this 
situation, the jury could properly assess 
Colman's credibility even without testi-
mony on a specific agreement between her 
attorney and the prosecution. 

Furthermore, the evidence against 
defendant with respect to the charged of-
fense was overwhelming. While Colman 
was an important prosecution witness, the 
key witness against defendant was Ronald 
Rose, the victim who miraculously 
survived despite being shot, set on fire and 
run over by a car.  Given Rose's testimony, 
and the considerable amount of 
corroborating evidence, the jury verdict as 
to guilt and the special circumstance 
allegation was virtually a foregone 
conclusion.  Under the circumstances, 
there was no prejudice to the defendant.11 

 In addition, the Superior Court of California, 
County of Madera, in its order denying Phillips's writ 
of habeas corpus, made factual findings and 
concluded, "Clearly [Colman's] credibility because of 
a 'deal,' and a pending murder charge was put before 
the jury, and, as stated by the Supreme Court, the 
jury had sufficient facts with which to evaluate 
Sharon Colman's testimony."  The federal district 
court also concluded in a thorough sixty-one page 

                                         
11 Id. at 48-49. 
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order denying Phillips's federal habeas petition that 
any constitutional errors at trial could not have 
reasonably affected the judgment of the jury, because 
of the overwhelming evidence against Phillips other 
than Colman's testimony. 

 
The majority rejects the conclusion of every 

other court to have addressed this case. "This 
readiness to attribute error is inconsistent with the 
presumption that state courts know and follow the 
law."12  Even assuming "any reasonable likelihood" of 
an effect on the jury is the correct standard, this 
Court is still required to presume the correctness of 
state court factual findings, 13  and to review the 
findings of the district court for clear error.14  The 
majority disregards these standards, and instead 
takes upon itself the role of a jury of two, in an 
imaginary trial that never occurred. 

 
                                         

12 Woodford v. Visciotti, 537 U.S. 19, 23, 123 S. Ct. 357, 
154 L. Ed. 2d 279 (2002) (per curiam) (citing pre-and post-
AEDPA authority, and reinstating capital sentence for 
California prisoner convicted of first-degree murder, attempted 
murder, and armed robbery). 

13 Sumner v. Mata, 455 U.S. 591, 591-92, 102 S. Ct. 
1303, 71 L. Ed. 2d 480 (1982) ("28 U.S.C. § 2254(d) requires 
federal courts in habeas proceedings to accord a presumption of 
correctness to state-court findings of fact"); id. at 592-93 ("the 
presumption of correctness is equally applicable when a state 
appellate court, as opposed to a state trial court, makes the 
finding of fact"); id. at 595 n.5 (noting rule applies to state court 
findings of fact on direct appeal and in state habeas 
proceedings). 

14 Jackson v. Brown, 513 F.3d 1057, 1069 (9th Cir. 2008) 
("The district court's factual findings are reviewed for clear 
error.  We therefore accept its findings absent a firm conviction 
that a mistake has been committed." (internal quotations 
omitted)). 



74 

 

I need not base my dissent on the precise 
standard applicable to the constitutional error, 
limitations of our habeas authority, or our duty of 
deference to state court findings and the presumption 
of their correctness.  The question of how, precisely, 
to formulate the standard is quite complex.  Should 
Phillips have been permitted to raise his new 
argument at all, after his many past proceedings? 
Should the petition raising the new argument be 
treated as pre-AEDPA or post-AEDPA? 15  To what 
extent may the state findings be viewed as mixed 
questions of fact and law?  Did we have authority to 
direct the district court to take new evidence, 
evidence not before the state courts? Do we have 
authority to grant a petition based on evidence so 
obtained? Should the proper standard for us be 
whether Phillips has offered "clear and convincing" 
evidence that "no reasonable juror" would have found 
him to be subject to the robbery special circumstance, 
had the jury known of the prosecutor's deal with the 
girlfriend's lawyer?  These complex questions need 
not be answered because no matter what, precisely, 
our proper standard and our deference obligation to 
the state courts may be, the result would be the 
same.  Even were we reviewing directly, as though 
we were a state supreme court, we would have to 
reach the same conclusion as the California Supreme 
Court reached in this case. 

 
I assume for purposes of discussion that the 

standard most favorable to Phillips applies. That 
standard is whether there is any reasonable 
likelihood that the arguably false testimony Colman 
                                         

15 See Phillips v. Woodford, 267 F.3d 966, 989 (9th Cir. 
2001) (Kleinfeld, J., dissenting) (noting Phillips filed his petition 
after the AEDPA went into effect). 
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gave "could have" affected the judgment of the jury 
on the special circumstance finding. The majority 
concedes that "[i]t is unimaginable" that the jury 
could have reached a different verdict on the first-
degree murder charge, despite the prosecutor's 
wrongdoing.  Likewise "[i]t is unimaginable" that the 
jury could have reached a different conclusion as to 
the special circumstance of the murder occurring 
"during the commission of a robbery."  Had the jury 
been fully informed of the prosecutor's agreement 
with Colman's lawyer, and that she had escaped 
prosecution on unrelated charges, it would have 
made no difference to the verdict. The jury was well-
informed of the reasons for skepticism about her 
testimony. Colman candidly admitted at trial that 
she expected the prosecution to take her willingness 
to cooperate into consideration. The prosecutor 
admitted during his closing argument that Colman 
was an accomplice who expected leniency, and her 
testimony should be viewed with distrust: 

  
 She also testified that she was hoping for 
consideration, and that is only under-
standable; as a matter of fact, it wouldn't 
make any sense if she came in and testi-
fied unless she were hoping for considera-
tion.  Naturally, she's hoping for consider-
ation.  Naturally, she's hoping for leniency. 
And it only seems reasonable that she 
would hope and anticipate that she would 
be treated leniently, and, of course, that's 
why she's testifying.  And, of course, that's 
why her attorney told her to cooperate and 
to testify.  But it doesn't mean she's lying. 
. . . . Under the law it is true that Miss 
Colman is what's called an accomplice . . . . 
That means that you really stand back and 
you look at it and you decide, now, is this 
girl really telling the truth . . . . You have 
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to have what's called corroboration; in 
other words, the Defendant could never be 
convicted on the testimony of Miss Colman 
alone. 

 The judge then instructed the jury that Colman 
was an accomplice and that her testimony should be 
viewed with distrust: 
 

  . . . Sharon Colman was an accomplice . . . 
. The testimony of an accomplice ought to 
be viewed with distrust. This does not 
mean that you may arbitrarily disregard 
such testimony, but you should give to it 
the weight to which you find it to be 
entitled after examining it with care and 
caution and in the light of all the evidence 
in the case. 

 The jury did not need Colman's testimony, that 
Phillips was disappointed in how little money he got, 
to conclude that the murders were committed "during 
the commission of a robbery."  Indeed, she did not 
even say that robbery was Phillips's purpose.  
Phillips probably lost his own case by lying to the 
jury, and Rose certainly established the state's case 
with his powerful and highly credible testimony. 
Colman was not the critical witness for the robbery 
special circumstance finding.  Rose was. 
 

Rose, the miraculously surviving victim, 
testified that Phillips "told me to get as much cash 
together as I could and what time to meet him and 
where to meet him in Fresno; that was early in the 
morning on the 7th."  That night, Phillips led Rose to 
a remote location and shot him five times. Rose 
testified that he then felt "someone moving me 
around such as searching my pockets" and that he 
heard "a male voice" next to him while his pockets 
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were being searched.  Although Phillips took Rose's 
wallet, which was in his rear pocket, Phillips never 
found the "thirty-five hundred to five thousand 
dollars in cash" in Rose's "upper coat pocket."  
Phillips then poured gasoline on Rose, set him 
ablaze, and ran him over with his mother's car after 
Rose began running around the dark, empty parking 
lot to which Phillips had led him, trying to shed his 
burning clothes. The majority speculates that 
Phillips's purpose may not have been to take Rose's 
and Bartulis's money, because he did a poor job of 
searching them and missed the wad of cash "the size 
of a cigarette pack" that Rose had in the breast 
pocket of his bloody jacket. Many criminals do 
slipshod work, and many robbers are disappointed 
with the proceeds, but "I wouldn't have robbed and 
killed him had I known that was all I would get," or 
"I wish I'd searched his other pockets," is not the 
same as "I did not kill him as part of my robbery." 

 
California law defines robbery as "the felonious 

taking of personal property in the possession of 
another, from his person or immediate presence, and 
against his will, accomplished by means of force or 
fear."16  Taking a man's money by killing him fits the 
definition whether the robbery victim is dead or alive 
when the killer takes his wallet.17  If the jury be-
lieved Rose, as it plainly did, the only reasonable 
inference was that Phillips shot and robbed him and 
Bartulis for their money. 

                                         
16 Cal. Penal Code § 211. 
17 People v. Navarette, 30 Cal. 4th 458, 499, 133 Cal. 

Rptr. 2d 89, 66 P.3d 1182 (2003) ("While it may be true that one 
cannot rob a person who is already dead when one first arrives 
on the scene, one can certainly rob a living person by killing 
that person and then taking his or her property."). 
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Scratching around for some authority, the 

majority relies on the distinction drawn in People v. 
Green, 18  between murders occurring during the 
commission of a robbery and murders where the 
robbery was incidental to the murder. The distinction 
is correct, but the majority errs in applying that 
distinction to Phillips's crimes. In Green, the 
defendant shot his wife in the face with a sawed-off 
shotgun, killing her, because he thought she was 
"fooling around" and was going to leave him.19  He 
had made her take off her clothes, and he removed 
the wedding rings from her corpse, took her purse, 
and got rid of the shotgun.20  The Court held that he 
had killed his wife on account of jealousy or as 
revenge for "snitching," without any purpose of 
stealing from her, and that he took the clothes, rings, 
and purse to leave her unidentifiable, not to steal her 
property. 21  The Court held that the special 
circumstance did not apply because taking the 
clothes, rings, and purse "was not in fact a murder in 
the commission of a robbery but the exact opposite, a 
robbery in the commission of a murder." 22  The 
robbery aggravator, the Court held, was not a mere 
matter of chronology, but a legislative choice to 
increase the punishment available for criminals "who 
killed in cold blood to advance an independent 
felonious purpose." 23   The Court's phrasing of the 
distinction squarely puts Phillips on the wrong side, 

                                         
18 People v. Green, 27 Cal. 3d 1, 164 Cal. Rptr. 1, 609 

P.2d 468 (1980). 
19 Id. at 13-14. 
20 Id. at 15-16. 
21 Id. at 56. 
22 Id. at 60. 
23 Id. at 61. 
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because he killed Bartulis in cold blood in order to 
steal his money. 

 
The majority cites two other California cases on 

this issue, People v. Abilez,24 and People v. Morris.25 
In Abilez, the defendant raped his 68-year-old mother 
anally, strangled her, and took items of value from 
her house.26  He hated his mother because she gave 
him up to his aunt to be raised, even though his 
mother raised her other nine children.27  Applying 
the Green distinction, Abilez upheld the robbery 
special circumstance finding. The Court 
distinguished Green because Abilez had made 
remarks about needing money, his mother would not 
lend him her car or give him money when he asked 
for it, she accused him of stealing from her, and he 
took the car, stereo, and other items from the house 
after killing her.28  From these facts, the Court held, 
the jury could reasonably infer a concurrent intent to 
kill, rob, and sodomize.29 

 
In Morris, the defendant was a prostitute who 

solicited gay men and killed one of his customers.  He 
said the reason he killed his customer was that "he 
had to kill one."30  The special circumstance was  held 
                                         

24 People v. Abilez, 41 Cal. 4th 472, 61 Cal. Rptr. 3d 526, 
161 P.3d 58 (2007). 

25 People v. Morris, 46 Cal. 3d 1, 249 Cal. Rptr. 119, 756 
P.2d 843 (1988), overruled on other grounds by In re 
Sassounian, 9 Cal. 4th 535, 543 n.5, 37 Cal. Rptr. 2d 446, 887 
P.2d 527 (1995). 

26 People v. Abilez, 41 Cal. 4th 472, 483-84, 61 Cal. Rptr. 
3d 526, 161 P.3d 58 (2007). 

27 Id. 
28 Id. at 511-12. 
29 Id. at 512. 
30 People v. Morris, 46 Cal. 3d 1, 21, 249 Cal. Rptr. 119, 

(continued…) 
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not to apply because there was insufficient evidence 
that the defendant had taken anything from the 
customer when he killed him. 31  There was no 
robbery, so there was no special circumstance of 
murdering during the commission of a robbery. 

 
The majority misses the point in People v Mar-

shall,32 a highly relevant California Supreme Court 
decision applying and expanding upon Green. 
Marshall had raped and murdered a woman, and 
took a letter from her.  The letter was from a grocery 
store responding to the victim's request for a "check-
cashing card," and was of no interest to the 
murderer.  He took the letter as a souvenir of the 
crime.33  The reason that the special circumstance 
did not apply was that there was no evidence that he 
killed the woman "for the purpose of obtaining the 
letter."34  Contrasting Morris's case with one where 
the special circumstance would apply, the Court 
explained the Green distinction with a hypothetical 
case in which, under Green, the special circumstance 
would be appropriate.  And the hypothetical is the 
Phillips case, a murderer who takes the victim's 
wallet: 

  
If a person commits a murder, and 

after doing so takes the victim's wallet, the 
jury may reasonably infer that the murder 

                                         
(…continued) 
756 P.2d 843 (1988), overruled on other grounds by In re 
Sassounian, 9 Cal. 4th 535, 543 n.5, 37 Cal. Rptr. 2d 446, 887 
P.2d 527 (1995). 

31 Id. at 22. 
32 People v. Marshall, 15 Cal. 4th 1, 61 Cal. Rptr. 2d 84, 

931 P.2d 262 (1997). 
33 Id. at 12. 
34 Id. at 34. 
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was committed for the purpose of obtaining 
the wallet, because murders are commonly 
committed to obtain money.  In this case, 
however, the letter taken by defendant 
was, in the prosecutor's words, an 
"insignificant piece of paper."35 

 Here, the jury concluded that Phillips 
committed murder for the purpose of obtaining Rose's 
and Bartulis's money.  Phillips took their wallets, 
which is where men typically carry their money.  
Unlike the murderer in Marshall, he did not take a 
worthless memento.  The majority comes up with 
some notions of why Phillips may have shot and 
robbed Rose and Bartulis for some reason other than 
to take their money, even though he needed and took 
the $150 in their wallets.  But as the Supreme Court 
of California has stated, "we need not discern the[ ] 
various mental states in too fine a fashion; a 
concurrent intent to kill and to commit an 
independent felony will support a felony-murder 
special circumstance."36  The evidence in this case 
overwhelmingly supported the conclusion that 
Phillips possessed the intent to rob these men. He 
needed the money, he told them to bring it, he shot 
them, and he took it.  The majority's suggestion that 
had the jury been fully informed of Colman's 
inducements, it maybe would have concluded 
otherwise, "is an insult to the jury."37 

 

                                         
35 Id. 
36 People v. Abilez, 41 Cal. 4th 472, 61 Cal. Rptr. 3d 526, 

560, 161 P.3d 58 (2007). 
37 Thompson v. Calderon, 120 F.3d 1045, 1073 (9th Cir. 

1997) (en banc) (Kleinfeld, J., dissenting), rev'd, Calderon v. 
Thompson, 523 U.S. 538, 118 S. Ct. 1489, 140 L. Ed. 2d 728 
(1998). 
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The majority's willingness to disrupt the well-
founded decision of the California Supreme Court 
also disturbs "the State's interest in the finality of 
convictions that have survived direct review within 
the state court system." 38   As the United States 
Supreme Court has stated in overturning similar 
decisions: 

  
Finality also enhances the quality of 

judging. There is perhaps 'nothing more 
subversive of a judge's sense of responsi-
bility, of the inner subjective conscien-
tiousness which is so essential a part of the 
difficult and subtle art of judging well, 
than an indiscriminate acceptance of the 
notion that all the shots will always be 
called by someone else.'39 

Juries are too likely to impose the death penalty 
lightly if they reasonably infer, from decisions like 
this one, that it will almost never actually be carried 
out. 

 
The question the majority addresses seems to be 

"is there any conceivable, speculative possibility we 
can think of that would make Phillips guilty but 
without the special circumstance?" Whatever the 
proper standard may be, that is not it. To determine 
whether the prosecutor's wrongdoing was prejudicial, 
the most Phillips could demand would be whether 
there is "any reasonable likelihood that the false 

                                         
38Calderon v. Thompson, 523 U.S. 538, 555, 118 S. Ct. 

1489, 140 L. Ed. 2d 728 (1998).  
39  Id.  (quoting Bator, Finality in Criminal Law and 

Federal Habeas Corpus for State Prisoners, 76 Harv. L. Rev. 
441, 451 (1963)). 
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testimony could have affected the judgment of the 
jury."40 The only answer to the question is "no." 

 
The majority correctly concludes that "[i]t is 

unimaginable" that the prosecutor's wrongful conduct 
could have affected the first-degree murder guilty 
verdict.  It is likewise unimaginable that it could 
have affected the special circumstance finding. We 
should affirm. 

  
  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                         
40 United States v. Agurs, 427 U.S. 97, 103, 96 S. Ct. 

2392, 49 L. Ed. 2d 342 (1976). 
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Petitioner Richard Louis Arnold Phillips 

("Phillips"), in his federal petition for writ of habeas 
corpus, claims that his first degree murder conviction 
and his death eligibility determination and sentence 
were obtained unlawfully in violation of the 
Constitution of the United States.  Respondent 
Jeanne S. Woodford ("the State"), opposes Phillips' 
claims, asserting his conviction and death eligibility 
determination were not unconstitutionally obtained.  
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Review of the state record on appeal pertaining to the 
conviction and death eligibility determination, as 
well as the record on appeal from the penalty re-trial, 
the briefs submitted in this proceeding, and the 
evidence adduced from the evidentiary hearing, 
reveals that no error occurred at Phillips' guilt trial 
which would have substantially influenced the jury's 
verdict.  Brecht v. Abrahamson, 507 U.S. 619, 623 
(1993). Phillips' claims pertaining to his conviction 
and death eligibility determination are denied. 

 
PROCEDURAL HISTORY 

 
Phillips was convicted on January 31, 1980, of 

the December 7, 1977 first degree murder of Bruce 
Bartulis ("Bartulis"), the attempted murder of 
Ronald Rose ("Rose"), and two counts of robbery.  The 
jury found that Phillips personally used a firearm, 
found true the special circumstance of murder during 
the commission of a robbery, and sentenced Phillips 
to death on February 1, 1980. The California 
Supreme Court affirmed Phillips' conviction and the 
special circumstance finding on December 31, 1985, 
but reversed the death sentence because the trial 
court failed to give a reasonable doubt instruction 
regarding evidence of other criminal activity and 
failed to limit the admissibility of criminal activity to 
evidence which demonstrates the commission of an 
actual crime.  People v. Phillips, 41 Cal. 3d 29 (1985). 

 
From 1987 through 1990, while his penalty re-

trial was pending, Phillips filed four habeas corpus 
petitions with the Madera County Superior Court.  
Phillips' first state petition, filed January 30, 1987, 
claimed he was entitled to an ex-parte hearing on his 
motion for a new trial, and was denied on January 
25, 1988, without holding a hearing.  His second 
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petition was filed April 8, 1988, and asserted his trial 
counsel was ineffective because he was not aware of 
the number of peremptory challenges to which he 
was entitled and that he failed to file notice about a 
conflict of interest because the public defender had 
represented both Phillips and Colman prior to trial. 
The Madera County Superior Court held an 
evidentiary hearing on the second petition November 
18, 1988, and denied the petition January 4, 1989. 
The claims from both the first and second petitions 
have now been abandoned. 

 
Phillips' third state petition was filed on 

November 18, 1988, the day of the evidentiary 
hearing, asserting trial court error and prosecutorial 
misconduct for failing to disclose the deal with 
Colman, and prosecutorial misconduct for failing to 
disclose various reports, interview transcripts, 
potential witnesses and Colman's statement 
regarding a shoot-out.  The Madera County Superior 
Court held a second evidentiary hearing on January 
4 and 5, 1990, and denied the petition February 14, 
1990.  Phillips' fourth state petition, filed August 16, 
1991, alleged that the robbery of Rose and Bartulis 
was incidental to their murder (i.e., Phillips shot 
them because they set him up, signed over property 
which was already sold, and knew too much about 
the cocaine deal, that the  crime occurred as the 
result of a mutual shoot-out), that counsel was 
ineffective for failing to discover evidence showing 
Rose was the actual shooter, and that  the 
prosecution destroyed evidence contained  within the 
Ranchero in bad faith.  The petition was denied 
September 3, 1991, without holding a hearing. 

 
The Fifth District Court of Appeal denied 

Phillips' appeals of all four petitions, and the 
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California Supreme Court denied review for all the 
petitions.  Following the penalty re-trial, Phillips was 
again sentenced to death on March 13, 1992.  
Phillips' second death sentence was affirmed on 
direct appeal January 24, 2000.  People v. Phillips, 22 
Cal. 4th 226 (2000).  The California Supreme Court 
denied Phillips' related state habeas petition 
September  27, 2000. 

 
On March 4, 1992, after the re-trial jury 

returned  a death sentence  but before he was 
sentenced, Phillips filed a pro se petition for writ of 
habeas corpus in federal court which contained  only 
claims pertaining to his conviction and death 
eligibility determination. On March 12, this Court 
dismissed the petition without prejudice, declining to 
interfere with the ongoing state criminal proceeding 
under the abstention doctrine and dismissing the 
petition for failure to exhaust state remedies.  The 
Ninth Circuit reversed and remanded on May 26, 
1995, holding consideration of Phillips' guilt phase 
claims was justified even though his death sentence  
was not final because of the extraordinary delay he 
had already experienced in seeking review of his 
federal constitutional claims.  Phillips v. Vasquez, 56 
F.3d 1030, 1037-38 (9th Cir. 1995). 

 
Phillips' amended federal habeas corpus 

petition, filed on July 15, 1996, was denied 
evidentiary hearing and denied on the merits July 
13, 1998.  On appeal, the Ninth Circuit affirmed the 
denials of Claim 3, bad faith destruction of evidence, 
Claim 4, Brady violation for failure to disclose 
reports, and Claim 5, factual innocence.  Phillips v. 
Woodford, 267 F.3d 966, 986-988 (9th Cir. 2001). 
Claim 1, perjury by Colman in denying she was 
promised or provided any benefit in return for her 
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testimony, Claim 2, ineffective assistance of counsel 
for failing to investigate and/or present evidence 
supporting a "shoot-out" defense, and Claim 6, 
cumulative error, were remanded for an evidentiary 
hearing. The Ninth Circuit concluded that Phillips 
had "asserted a colorable claim that the combined 
prejudicial effect of his counsel's ineffective 
assistance, and the State's presentation of false 
testimony regarding the existence of a plea 
agreement with its chief witness, [which if proved] 
requires setting aside the findings that rendered him 
eligible for a sentence of death."  Id. at 970-986. 

 
By agreement of the parties, the evidentiary 

hearing was held via depositions from January 6 
through 23, 2003.  Depositions were taken of trial 
counsel Paul Martin, prosecutor David Minier, 
surviving victim Ronald Rose, eye witness Sharon 
Colman ("Colman"), pathologist Dr. Thomas C. 
Nelson, Colman's attorneys Tom Peterson 
("Peterson") and Cassandra Dunn ("Dunn"), and 
Fresno County Detective Pete Santellano.  The State 
attempted to take Phillips' deposition, but he refused 
at that time to answer questions. 

 
FACTS 

 
 The complete finding of fact is set forth in the 
opinion of the California Supreme Court affirming 
Phillips' conviction on direct appeal.  People v. 
Phillips, 41 Cal. 3d 29 (1985).  The following facts 
from that opinion are relevant to this remand: 

 
Victims Rose and Bartulis met Phillips while 

building homes near his residence in Newport Beach.  
Id. at 39.  Rose and Bartulis invested money with 
Phillips towards a large purchase of cocaine.  Id.  
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When Rose and Bartulis revealed they were having 
difficulty obtaining supplies for their construction 
company, Phillips arranged to meet them in Fresno 
on December 7, 1977, to buy stolen insulation.  Id. at 
39-40.  While waiting to obtain the insulation, Rose 
and Bartulis were shot and set on fire.  Id. at 40-41.  
Rose miraculously survived despite also being hit by 
Phillips' car as he was fleeing from the fire.  Id. at 41. 
Colman was present at the scene with Phillips, and 
subsequently fled with him to Utah, ultimately 
turning herself in to law enforcement in late 
December, 1977.  Id. at 40, 42. 

 
Phillis was prosecuted under the theory that the 

trip to Fresno was a sham and  that he lured Rose 
and Bartulis there intending to kill them to avoid 
refunding their $11,150 investment in the cocaine 
deal, either because the deal was delayed or 
non-existent.  The prosecution pointed out that 
Phillips tried to get additional money from Rose and 
Bartulis before he killed them, and that he brought 
along a full gas can and asked Rose and Bartulis for 
matches, indicating he planned to kill them prior to 
arriving at the crime scene. 

 
Phillips asserted at trial that he was not at the 

scene, 41 Cal. 3d at 42, but that Colman, Rose, and 
Phillips' friend, Richard Graybill ("Graybill"), who 
later aided police in apprehending Phillips, conspired 
to blame him for the shootings purportedly 
committed by Graybill and Colman.  Id. Phillips 
suggested that Rose participated in framing him 
either to avoid paying off the $25,000 note or to avoid 
criminal liability for shooting Bartulis.  Id. 

 
Phillips admitted knowing Rose and Bartulis, 

41 Cal. 3d at 42, and setting up a meeting for people 
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interested in using his South American "source" and 
"transportation supplies" to bring cocaine into the 
country, but claimed Graybill was the "coordinator" 
of the deal.  Id. at 42-43.  Phillips testified that after 
putting up $10,000, Rose and Bartulis had difficulty 
coming up with the balance, so because he had 
"vouched" for them with the other participants 
(essentially co-signed for them), he agreed to lend 
them the balance in exchange for a promissory note 
and the use of their contractor's license.  Id. at 43. 
Phillips testified that after Rose told him part of 
their business difficulties stemmed from the 
unavailability of insulation, he put Rose in touch 
with Graybill, who was in the building supply 
business in Fresno.  Id.  Phillips testified that at the 
time of the murder he was in Sacramento at a 
business meeting, but refused to divulge the 
identities of the people at the meeting.  Id.  Phillips 
stated Graybill was also in Sacramento and borrowed 
Phillips' mother's Toyota. Id. Phillips testified 
Graybill and Colman returned the Toyota between 
4:30 and 5:00 a.m. with a damaged windshield.  Id. 
Phillips testified he went to Salt Lake City to "let 
things cool off' while Graybill negotiated a deal for 
Phillips to plead to second degree murder, agreeing 
to "ride the beef” for Graybill even though he did not 
commit the murder, because Phillips "had been to 
prison" before and Graybill "had some very bad 
enemies" from prior narcotics dealings.  Id. 

 
Phillips now admits, as was argued at his 

penalty re-trial in 1991, that the alibi defense 
presented at the 1980 trial was false, that he was at 
the scene and that he shot at Rose and Bartulis, but 
contends he fired in self-defense. 1996 Federal 
Habeas Petition ("FHP") at 2, 59.  Phillips argues 
that Rose actually shot Bartulis while attempting to 
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shoot Phillips. FHP at 2. Phillips maintains the 
purpose of traveling to the crime scene was for Rose 
and Bartulis to purchase stolen building materials. 
Points and Authorities in Support of Federal Petition 
at 67.  Phillips still contends Graybill was present at 
the crime scene, and that he arrived after Rose, 
Bartulis, Phillips and Colman.  Id. at 67. 

 
Phillips contends that trial counsel Martin's 

failure to challenge and/or confront him with his 
implausible alibi was an abandonment of his 
obligation to investigate the facts, the law and other 
alternatives.  Phillips alleges he was prejudiced by 
Martin's failure to investigate the alibi defense and 
confront him with the weakness of his claim that he 
was not there, and that had evidence of a shoot-out 
been presented, the special circumstance of felony 
murder would have been challenged and the result at 
trial would have been different. 

 
Colman was twice interviewed by law 

enforcement shortly after her arrest and was given 
use immunity for those statements.  Colman's first 
attorney, Thomas Peterson, told her about an offer to 
plead as an accessory after the fact and receive no 
more than one year in jail, but that deal was never 
finalized.  Colman's second attorney, Cassandra 
Dunn had an agreement with Minier to drop the 
charges against Colman in return for her truthful 
testimony against Phillips. Colman was not told of 
this agreement by either  Minier or Dunn, and the 
trial judge ruled that any agreement not 
communicated to the witness was not admissible.  41 
Cal.3d at 46. 

 
Phillips asserts that Minier failed to disclose 

exculpatory evidence to the defense:  first, that 
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Minier sent a document to Ms. Dunn outlining the 
agreement regarding Colman; second, that Colman 
was arrested on a narcotics charge in Fresno in 
March, 1978, which would have been highly 
probative of her lack of honesty and bias in favor of 
the prosecution; and third, that the narcotics charges 
was [sic] dropped because Fresno Police were told she 
was an important witness in Phillips' case.  Phillips 
contends that Minier either committed perjury or 
allowed false testimony to stand uncorrected by 
arguing in closing that Colman had never been 
promised anything for her testimony, overlooking 
that Colman had been given use immunity for her 
statements of December 1977 and January 1978, and 
disingenuously omitting the offer conveyed to 
Peterson as well as the agreement with Dunn.  
Phillips asserts Minier also failed to disclose his 
intention to dismiss the murder charges against 
Colman and his reason for agreeing to the reduction 
of Colman's bail and later release on her own 
recognizance.  Phillips faults Minier for failing to 
correct Colman's false testimony that she did not 
expect any benefit, and for failing to generate a 
report concerning his meeting with Dunn. 

 
APPLICABILITY OF THE AEDPA 

 
On April 24, 1996, Congress passed the 

Antiterrorism and Effective Death Penalty Act of 
1996 ("AEDPA"), amending Chapter 153 (28 U.S.C. 
§§ 2241-2255), which governs federal habeas corpus 
proceedings.  The United States Supreme Court held 
the provisions of the AEDPA apply only to cases filed 
after its effective date.  Lindh v. Murphy, 521 U.S. 
320, 336 (1997). Under previous Ninth Circuit 
authority, a capital habeas corpus case was pending 
or filed when an application for appointment of 
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counsel and a request for a stay of execution was 
filed.  Calderon v. U.S. Dist. Court (Kelly V), 163 F.3d 
530, 540 (9th Cir. 1998) (en bane).  However, 
Woodford v. Garceau, 538 U.S._, 123 S. Ct. 1398 
(2003), recently overturned Kelly V, holding that only 
an application for habeas relief which seeks 
adjudication on the merits of a petitioner's claims 
qualifies a case as "pending" under amended § 
2254(d).  Id. at 1402. 

 
The holding of Garceau does not affect the 

previous rulings that Phillips is not subject to the 
limitations of the AEDPA. Phillips' initial federal 
habeas petition was filed on March 4, 1992.  This 
Court's dismissal of Phillips' petition was reversed 
and remanded by the Ninth Circuit on May 26, 1995. 
Phillips' filing on July 15, 1996, amended his initial 
petition from 1992, which sought adjudication on the 
merits of his claims.  Phillips' case was pending at 
the time the AEDPA was enacted. 

 
ANALYSIS 

 
A. lAC for Failure to Investigate/Present "Shoot-

out" Defense 
 

1.  Did Martin "reasonably select" the alibi 
defense presented at trial?  

 
Although the question of whether Martin's 

performance was deficient for failing to investigate 
the "shoot-out" defense is presented in the remand 
opinion, it is later resolved negatively. "We hold 
Phillips' counsel did not reasonably select the alibi 
defense used at trial."  267 F.3d at 980; see also, Rios 
v. Rocha, 299 F.3d 796, 807 (9th Cir. 2002) (observing 
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that Phillips found counsel's performance was 
deficient). 

 
Evidence shows, as observed by Judge Kleinfeld 

in his dissent, that Martin did investigate the alibi 
defense and even found a witness who tended to 
corroborate the defense, that he advised Phillips an 
alibi defense was unlikely to succeed if he refused to 
say where he was or whom he was with, and that 
Martin's state evidentiary hearing testimony should 
not control because of the number of intervening 
years and the dangers of hindsight.  267 F.3d at 993-
94. Although evidence reveals that Martin did 
investigate Phillips' case, we assume for purposes of 
this analysis, as found by the Ninth Circuit, that his 
investigation was not sufficient to make his selection 
of the alibi defense reasonable. 

 
2. Is there a reasonable explanation for 

Martin's contradictory statements? 
 
The first contradiction noted by the Ninth 

Circuit, see Phillips II, 267 F.3d at 977, is presented 
by Martin's state evidentiary hearing testimony and 
his subsequent declaration:  (1) at the January, 1990 
state court evidentiary hearing Martin stated that if 
he had known of evidence supportive of a shoot-out1, 
he could have presented an alternative, albeit 
                                         

1  The report by Sgt. Fore of Dr. ReVille relating 
Colman's statement that both parties shot as [sic] each other at 
the same time ("ReVille report"), and statements by Colman in 
the December 28, 1977 police interview that immediately after 
the shooting Phillips retrieved Rose's gun. The state court 
determined that Martin did have Colman's interviews with law 
enforcement and the ReVille report. 2/14/90 Order denying 
Third State Habeas Petition, Madera County Superior Court, 
Case No. 4852, Ex. 1 to FHP. 
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inconsistent with alibi, defense of self-defense; and 
(2) in his 1990 declaration Martin said that even if he 
had known of the above evidence he would not have 
presented self-defense as an alternative defense. See 
Martin's January, 1990 state evidentiary hearing 
testimony, at 209-210, lodged as state record volume 
BB; and Martin's 1990 declaration, pages 7-9, filed as 
Exhibit 2 to the Amended Federal Petition. 

 
In his 2003 deposition, Martin stated although 

it was logical that, if he possessed the ReVille report, 
he could have attempted to impeach Colman's 
testimony stating Phillips was the only one shooting 
with her prior inconsistent statement of a shoot-out, 
the fact that a prior inconsistent statement could be 
admitted for the truth of the matter asserted would 
have been a reason not to use the report since it 
would have placed Phillips at the scene and 
contradicted the alibi defense. January 8, 2003 
Deposition at 112-114. Martin asserted he would 
have had to carefully balance the benefit of using the 
ReVille report against the benefit of leaving it out.  
Id. at 115.  This statement is consistent with and 
lends reliability to Martin's 1990 declaration, which 
explains the contradiction between that declaration 
and his earlier testimony at the state evidentiary 
hearing by stating he had only reviewed a limited 
part of the record before testifying and that he 
conducted a more complete review prior to making 
the declaration.  See Ex. 2 at ¶ 3.  Even if Martin's 
performance is assumed to be deficient for not 
presenting the ReVille report, there is no prejudice 
due to the lack of credibility in Colman's statement to 
Dr. ReVille.  Minier had knowledge, and would have 
elicited on cross-examination, that Colman said she 
lied to Dr. ReVille, and did so at Phillips' request.  
Minier's January 6, 2003 Deposition at 43-46. 
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The second contradiction noted by the Ninth 

Circuit, see Phillips II, 267 F.3d at 977-78, is 
presented within Martin's 1990 declaration:  (1) that 
he did not think the alibi defense had merit, Ex. 2 at 
¶ 13, and (2) that he did not investigate the shoot-out 
theory because it would be unethical and immoral to 
knowingly permit Phillips to commit perjury. Id. at ¶ 
10.  Phillips contends that if the reason Martin did 
not think the alibi defense had merit was because he 
did not believe it, then his justification for not 
investigating the shoot-out defense, i.e., to prevent 
perjury by Phillips, cannot be accurate. 

 
In his deposition, Martin states he "never 

formed the opinion to believe or disbelieve [Phillips] 
or any of the other defendants" he represented, but 
that Phillips' insistence in the face of contrary 
information gave weight to the premise that he was 
not at the scene.  January 8, 2003 Deposition at 72. 
Martin admits his statement in his 1990 declaration, 
that the alibi defense "didn't have any merit," was a 
poor choice of words, and instead asserts the defense 
had some merit although it was weak.  Id. at 66-67.  
Martin indicates he viewed it as unethical to attempt 
to get Phillips off by telling him to say certain things.  
Id. at 53.  Instead Martin asserts he accepted the 
facts as Phillips stated them, pointed out the 
weaknesses of the case, and when Phillips 
maintained a steadfast position, he defended on that 
basis.  Id. at 53.  Martin agrees there is a difference 
between suggesting that a client testify in a certain 
way and pointing out that their story doesn't hold 
water, and says he is sure he pointed out to Phillips 
the weaknesses of his story.  Id. at 54. 
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There is no evidence supporting Phillips' 
allegation that Martin lacked belief that Phillips was 
not at the murder scene.  In fact, Martin states he 
was influenced to credit Phillips' version of events by 
his insistence in the face of contrary evidence that he 
was not there.  January 8, 2003 Deposition at 67-68, 
71-72.  Martin contends he did not investigate a 
shoot-out involving Phillips because he did not view 
either Colman or Rose as credible, so he did not 
believe there was any credible evidence that Phillips 
was at the scene.  Id. at 42-43.  He did not personally 
form a belief about what Phillips told him.  Id. at 45-
46.  Instead, he viewed his job as providing Phillips 
with the best defense that he could given the facts 
presented to him.  Id. at 46. He still does not think 
the alibi case was hopeless, but was the most viable 
defense as they could present under the 
circumstances. Id. at 47-48. Even though Phillips 
refused to provide any evidence to verify his alibi, 
Martin thought there was a chance the jury would 
find Phillips to be the more credible witness.  Id. at 
70. 

 
Even assuming Martin's failure to investigate a 

"shoot-out defense" was deficient performance, there 
is no prejudice due to the lack of evidence of a viable 
alternate defense.  See section A.3. below.  Martin's 
2003 deposition explains his seemingly contradictory 
statements in his 1990 declaration.  Although Martin 
did not either believe or disbelieve Phillips, Phillips' 
insistence in the face of contradictory evidence, 
Martin's opinion that Colman and Rose lacked 
credibility, and Phillips' potential credibility as a 
witness, lead [sic] Martin to conclude that alibi was 
the best defense.  
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3. Was Martin's "undisputed" failure to 
investigate an alternate defense, Phillips II, 267 F.3d 
at 978, justified by Phillips' insistence on an alibi 
defense?  If so, did Martin adequately investigate and 
confer with Phillips about the lack of corroboration? 

 
The Ninth Circuit held Phillips' allegations 

combined with Martin's conflicting statements about 
why he did not investigate or present a "shoot-out 
defense" raised a colorable claim of deficient 
performance.  267 F.3d at 980. 

 
Phillips alleges that Martin "knew or 
should have known that an uncorroborated 
alibi defense was hopeless because there 
was overwhelming credible evidence that 
Phillips was the shooter, Phillips' 
testimony made no rational sense, and 
Phillips would destroy his credibility by 
wrongfully refusing to answer questions on 
cross-examination." Despite what Phillips 
characterizes as the "hopeless" nature of 
his asserted alibi defense, Phillips alleges 
that Martin did not confront him with the 
obvious deficiencies in his story because 
Martin had not investigated the facts of 
the shooting and therefore did not know 
that there was a viable alternative 
defense:  that Bartulis had been killed in a 
shoot-out, probably unintentionally, by 
Rose. Rather Martin simply provided 
Phillips with copies of the police reports 
and asked him for his version of events. 

Id. at 976. 
 
The Ninth Circuit describes the evidence which 

Phillips contends supports the "shoot-out defense" 
and that was in Martin's possession prior to trial:  (1) 
autopsy photos showing Phillips could not have fired 
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the fatal shot and Sheriff Bates' declaration 
supporting that conclusion, (2) the ReVille report 
(Colman's statement to Dr. ReVille that there had 
been a shoot-out), (3) Colman's taped interview 
stating immediately after the shooting Phillips 
reached into the truck and retrieved Rose's gun, 
showing Phillips knew Rose had a gun and that it 
was accessible rather than hidden, (4) evidence 
Graybill told Tamara Nichols that "both parties just 
started shooting each other," and (5) evidence 
Graybill told Gary Bishop that "all hell broke loose" 
and Phillips had been "lucky to survive."  Id. at 976-
77.  Phillips asserts this evidence would have alerted 
competent counsel to recognize the viability of a 
"shoot-out defense" and to discuss that option with 
his client.  Id. at 977.  Phillips argues that had 
Martin investigated and presented a "shoot-out 
defense," there is a reasonable probability he would 
not have been convicted of the ultimate offense -- first 
degree murder with the special circumstance of 
robbery -- and would not have been eligible for the 
death penalty.  Id. at 979. 

 
Phillips' allegation that Sheriff Bates' 

declaration and autopsy evidence show Rose fired the 
fatal shot, thus providing "a viable alternate 
defense," see Phillips II, 267 F.3d at 976, is flatly 
refuted by Dr. Nelson's 2003 deposition.  Dr. Nelson 
asserts it is his opinion that the entrance wound on 
Bartulis was on the left and the exit wound on the 
right.  January 9, 2003 Deposition, at 60-61.  His 
opinion is based on the size difference in the wounds 
as well as the track through different internal 
organs.  Id.  His cross-examination testimony at the 
guilt trial, where he said he "wouldn't stake his life" 
on the direction the bullet traveled, did not express 
his true feeling.  Id. at 63.  His opinion then was the 
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same as it is now, that the bullet went from left to 
right, and he made the statement that everything 
was not perfect because he would have preferred to 
have unremarkable skin (i.e., skin that was not 
burned).  Id. at 64-65.  He never had any reason to 
think the bullet traveled in any direction other than 
from left to right.  Id. at 70.  He testified at the 
preliminary hearing he was not "one hundred percent 
certain" that the bullet track went from left to right 
because this was not a perfectly preserved body 
where the wounds were undisturbed.  Id. at 84. 

 
Martin explained it was his practice to provide 

his clients with police reports before inquiring about 
what happened, in order to avoid the client taking an 
entrenched position which was inconsistent with the 
evidence.  January 8, 2003 Deposition, at 56.  Martin 
stated Phillips was capable of understanding the 
reports given to him and gave no reason to believe he 
did not understand them, id. at 77, and that Phillips' 
insistence after reading the reports that he was not 
at the scene lent weight, in Martin's opinion, to his 
uncorroborated story.  Id. at 67-68, 71-72.  Martin 
asserted he did not think either Colman or Rose were 
credible, id. at 43, and although he advised Phillips 
that witnesses to his alibi were needed, id. at 46-47, 
and he knew it was possible the judge could strike 
Phillips' testimony if Phillips refused to answer 
questions on cross-examination, id. at 81-82, Martin 
believed there was a chance the jury might believe 
Phillips.  Id. at 70. 

 
Phillips alleges that by not "challenging and 

doggedly confronting" his implausible alibi defense, 
Martin abandoned his obligation to investigate. 
Phillips argues Martin's failure to investigate the 
facts and effectively impeach Colman with prior 
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inconsistent statements was prejudicial. Phillips 
asserts Martin's performance was deficient because, 
in spite of his claim that they looked "under every 
rock," there is no evidence that Martin employed to 
Phillips' advantage the ReVille report, nor did Martin 
call either Sgt. Fore or Dr. ReVille as a witness. 
Phillips contends Martin also failed to uncover 
Colman's post-release conduct or favorable treatment 
by the FBI, Madera Sheriffs Office, and Fresno Police 
Department. 

 
The State asserts that Martin could not 

strategically or ethically present self-defense because 
it was contrary to Phillips' repeated statement that 
he was not present at the crime scene. Further, 
Phillips maintained he was not present despite 
Martin's repeated warnings that alibi witnesses were 
needed and that his testimony could be struck if he 
refused to say whom he was with. 

 
To establish that Martin's performance was 

constitutionally defective, Phillips must satisfy both 
the deficient performance prong and the prejudice 
prong from Strickland v. Washington, 466 U.S. 668 
(1984).  To establish deficient performance, Phillips 
must show "that counsel made errors so serious that 
counsel was not functioning as the 'counsel' 
guaranteed the defendant by the Sixth Amendment."  
Id. at 687.  "The ultimate question is whether 
[Martin]'s 'representation fell below an objective 
standard of reasonableness."'  Dyer v. Calderon, 122 
F.3d 720, 732 (9th Cir. 1997), citing Strickland, 466 
U.S. at 688. Counsel must make a reasonable 
professional judgment and conduct a reasonable 
investigation which enable him to make informed 
decisions about how to best represent his client.  
Strickland v. Washington, 466, U.S. 668, 690 (1984); 
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Sanders v. Ratelle, 21 F.3d 1446, 1456 (9th Cir. 
1994).  However, "[w]e will neither second-guess 
counsel's decisions, nor apply the fabled twenty-
twenty vision of hindsight,"  Campbell v. Wood, 18 
F.3d 662, 673 (9th Cir. 1994) (en banc), and we must 
"indulge a strong presumption that counsel's conduct 
falls within the wide range of reasonable professional 
assistance." Strickland, 466 U.S. at 689. "The 
reasonableness of counsel's actions may be 
determined or substantially influenced by the 
defendant's own statements or actions."  Strickland, 
466 U.S. at 691. 

 
There is little support for or proof of Phillips' 

allegations, and the defense that Rose killed Bartulis 
is not viable.  In regards to the shoot-out evidence 
which was available, Martin did not think the 
testimony of either Colman or Graybill was credible.  
January 8, 2003 Deposition, at 43. Even if Martin 
had presented the ReVille report, it is unlikely it 
would have affected the jury's verdict, since Minier 
knew Colman lied to Dr. ReVille at Phillips' request 
and undoubtedly would have brought this out on 
cross-examination.  See January 6, 2003 Deposition 
at 43-46, 124-25 (Minier); January 13, 2003 
Deposition at 85-87 (Colman). Likewise, Graybill's 
alleged statement to Nichols would not have likely 
affected the verdict since it lacked sufficient 
credibility for admission when presented during 
Phillips' penalty retrial.  RT14:37162 ; see also id. at 
3719-20, 3750-51 (Graybill's statement to Bishop not 

                                         
2  The record on appeal will be designated "CT" for 

clerk's transcripts, "RT" for reporter's transcripts, and "A" 
through “JJ” for post-conviction records.  Cited references will 
separate the volume and page number(s) by a colon. 
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admitted because Bishop asserted his Fifth 
Amendment privilege against self-incrimination). 

 
Regarding whether Martin performed sufficient 

investigation to adequately advise Phillips about an 
alibi defense, we are only presented with Phillips' 
post-conviction assertions that some kind of 
additional information would have persuaded him 
not to lie under oath but to tell the truth.  No 
evidence has been shown that a viable alternative 
defense was available to Martin.  Given Phillips' 
propensity to change his defense whenever he 
believes a new story will benefit him or when 
evidence surfaces which discounts his previous story, 
his assertion that he would have told the truth if he 
had been adequately advised lacks credibility. 
Although portions of Martin's memory have been 
impaired by the passage of time, no evidence exists 
which undermines Martin's contention that he 
advised Phillips of the need for alibi witnesses. 

 
As found above, there is no evidence supporting 

Phillips' allegation that Martin lacked belief that 
Phillips was not at the murder scene, and in light of 
Phillips' insistence that he was not at the scene and 
the lack of evidence pointing to a viable alternate 
defense, Martin's "undisputed" failure to investigate 
a "shoot-out defense" was not deficient performance. 

 
 4. Was Martin deficient for failing to 

adequately cross-examine Colman? 
  
Phillips argues that Colman had no plans to 

meet him on December 7, 1977, but was flying to 
Fresno to work as a prostitute.  Her flight to Fresno 
was late, so she called him from Los Angeles to 
advise him of her problem.  Phillips contends it was 



104 

 

only at that point he told Colman he would come to 
Fresno to pick her up, and that Colman did not 
suggest to law enforcement he had arranged in 
advance to lure Bartulis and Rose into a sham 
business venture.  Phillips observes that Colman 
gave law enforcement the names of Rick Graybill, 
Tammy Nichols, and Gary Bishop as Phillips' friends. 
Both Tammy Nichols and Gary Bishop have given 
declarations stating there was an actual agreement 
for the purchase of stolen building materials, 
indicating that the business agreement was not 
created solely to lure Bartulis and Rose to a violent 
confrontation. 

 
Phillips asserts that during her first interview 

with law enforcement, Colman described Phillips 
opening Bartulis's door, leaning his upper body in 
and reaching into the car, turning around again and 
giving her both guns, and then taking Bartulis's 
identification.  Conversely, at trial Colman described 
Phillips hitting Bartulis on the head, leaning him 
forward, reaching down to obtain his wallet, leaning 
the body back up, then proceeding around to the 
other side of the car and leaning over Rose, looking in 
his pockets, then bringing two wallets and two guns 
to her. 

 
Phillips observes that in the interview, Colman 

said nothing about Phillips' complaining he couldn't 
find money. When specifically asked about any 
comments Phillips made during the event, she said 
she couldn't remember.  Her statements repeatedly 
mentioned Phillips' obtaining the victims' 
identifications.  When asked about money, she said 
Phillips was not counting money and they had no 
money except what was in the wallets. Over and over 
she said that Phillips told her Bartulis and Rose were 
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going to cross him, that Ron had his gun loaded and 
he thought he saw him reaching for it, and that he 
thought he was being set up. Conversely at trial, 
Colman said Phillips told her he couldn't find the 
money that Rose had on him. 

 
Phillips states that in the interview Colman did 

not mention he asked for matches at the gas station 
stop. In fact, when asked how Phillips set the fire, 
Colman said she didn't have any idea, but guessed he 
used matches.  Conversely, her trial testimony 
claimed that as Phillips was coming back from the 
restroom he went to the victims' vehicle and asked if 
they had any matches, thus setting a dramatic stage 
for premeditated violence and an argument that 
Phillips planned in advance to set fire to the victims. 

 
Since prior inconsistent statements may be 

considered for the truth of the matter asserted, 
Phillips contends it made no strategic sense for 
Martin to fail to confront Colman with her prior 
inconsistent statements, especially since her 
testimony at trial, that Phillips said he could not find 
the money Rose was supposed to have, laid the 
groundwork for the special circumstance of murder in 
the course of a robbery.  Conversely, Phillips observes 
Colman's interview statement attributed the 
shooting to Phillips' fear of being double-crossed, and 
described the taking of the victims' wallets to remove 
their identification, not rummaging around looking 
for money. 

 
Phillips argues Martin was unprepared to cross-

examine and confront Colman with the host of her 
prior inconsistent statements, and only inquired 
about any deal she received. Phillips alleges since 
Martin did not know about her March, 1978 drug 
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arrest or her work for the FBI, he was powerless to 
expose Colman's biases in favor of the prosecution.  
Phillips observes that most troubling was Martin's 
failure to impeach Colman with her interview 
statements negating robbery as a motive for the 
shooting:  that she did not say Phillips expected to be 
in Fresno, but implied that her call to him and 
request for transportation brought him there, which 
resulted in a last minute meeting with Bartulis and 
Rose.  Further, Colman's interview statements did 
not say that Phillips requested matches, did say 
others were expected at the site where they waited, 
and did not describe Phillips as concerned about 
finding money but as afraid of being double crossed. 

 
Phillips observes that two years later at trial, 

knowing she would not get a deal worse that one year 
in jail, Colman testified that (1) Phillips asked for 
matches at the gas station stop (indicating planning 
of the killing), (2) Phillips complained he couldn't find 
Rose's money (indicating intent to rob which was 
supported by her failure to mention Phillips' fear of 
being double-crossed), and (3) Phillips did not 
immediately take the gun out of the car but went to 
Rose and rummaged around (indicating there was 
not a shoot-out or show of force from Bartulis or 
Rose). 

 
Phillips contends Martin had no strategic 

reason for failing to cross-examine Colman about a 
mutual shoot-out or for failing to confront her with 
interview statements inconsistent with her trial 
testimony.  Phillips argues that if Colman had been 
confronted with her prior inconsistent statements 
which could have been considered as true, had been 
impeached with her heroin arrest, and if she had 
testified honestly about the benefits the prosecution 
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intended to bestow on her, it is reasonably likely a 
different result would have been obtained at trial.  At 
the least, Phillips asserts, it is likely the special 
circumstance of murder in the course of a robbery 
would not have been found true. 

 
Phillips questions how Martin could have been 

ready for trial in only three months, and argues that 
notes from defense investigator Phil Gehrke show the 
investigation performed was inadequate.  Gehrke's 
notes disclose that Graybill revealed he, Gary Bishop 
and Phillips were involved in selling stolen building 
materials, but these leads were not pursued.  If they 
had been, they would have proved that the meeting 
with Rose and Bartulis was not a sham to rob them.  
Even though Martin elicited from Graybill at trial 
that he had a friend dealing in stolen building 
materials, and called Gehrke to testify that Graybill 
admitted Bishop and Phillips were involved with 
stolen building materials, Phillips contends these 
references were only a grace note, not a fully 
developed theme.  Phillips asserts further 
investigation could have proved the killing of 
Bartulis and injury of Rose were the results of an 
illegal business transaction gone awry, not a felony 
murder. 

 
Gehrke's same interview with Graybill resulted 

in a notation about reduced charges against Colman 
("PC 232 felony 1 yr. County jail time") and a 
reference to Peterson. The interview with Graybill 
also related Colman was in a bad emotional state 
after their breakup, that she was "crying and begging 
Graybill to stay."  Phillips asserts this information 
should have prompted additional investigation on 
both Colman and Graybill, which would have 
unearthed the March, 1978 drug arrest. 
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Alternatively, Gehrke's notes contain several 
references to Graybill's selling heroin and Graybill 
and Colman getting together after the murder, as 
well as information about Graybill's criminal record.  
Phillips contends that adequate investigation surely 
would have discovered Graybill and Colman's March 
1978 heroin arrest. 

 
Phillips claims that despite the State's 

discounting of Colman's involvement in the heroin 
sale, she was originally charged with the same 
crimes as Graybill, conspiracy and sales, and her 
actions of aiding and abetting the sale make her just 
as guilty as Graybill.  Phillips contends that had 
adequate investigation been performed, Martin 
would have discovered Colman's status as a 
cooperating witness for the FBI, and could have 
impeached her testimony with her prior statements - 
made before she became a government witness - 
which Phillips argues did not support a theory of 
wilful, deliberate and premeditated murder, thus 
casting doubt on her later testimony which was more 
inculpatory to Phillips. 

 
The State argues that Martin investigated both 

Graybill and Colman.  Graybill's conviction for heroin 
sales was used to discredit him at trial.  Martin knew 
Colman had some kind of deal, and although he was 
thwarted by the trial court ruling that any deal not 
directly conveyed to Colman was irrelevant, he 
powerfully attacked Colman's story as bought and 
paid for by the prosecution. 

 
The State asserts that a careful reading of 

Colman's testimony at trial and the December 28, 
1977 interview discloses that the two are not truly 
inconsistent.  The State contends the interview 
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statement "powerfully rehabilitates" the facts of the 
crime, demonstrates Phillips falsely claimed he was 
in the commodities trading business, and supports 
the fact that Phillips was short of money and needed 
funds to provide for his ex-wife. The State claims it 
was a reasonable strategy for Martin to avoid the 
interview which the State alleges is more accurately 
viewed as a prior consistent statement. 

 
The State argues there was no information 

presented to Martin to suggest he should contact 
Fresno County to discover the March 1978 arrest of 
Colman, the evidence shows even Minier and Dunn 
were unaware of the events, and there is no 
assurance Martin would have discovered the 
information had he done additional investigation.  
Further, the State observes the information about 
Colman's arrest would not have been admissible 
since she was not convicted, and the evidence would 
have been excluded either because it was irrelevant 
or because it was more prejudicial than probative 
since there was no showing that Colman knew any 
benefits in Fresno County were due to her 
cooperation with Madera County. 

 
The State claims that the overwhelming eye-

witness testimony simultaneously established that 
both the alibi and self defense shoot-out defenses 
were false.  The State asserts it cannot be said an 
attorney was ineffective because he did not pick one 
false defense over another, especially when his client 
swore the first defense was true.  The State claims 
Phillips is unable to demonstrate any prejudice 
resulted from Martin's representation, and that it 
would have been wholly inappropriate for Martin to 
proffer a self-defense theory when his client had 
made it clear he was going to testify that he was not 



110 

 

present.  Further, Martin did present evidence and 
argue that a shoot-out occurred, and that whoever 
was there was not motivated by robbery. 

 
While the jury may have discounted in some 

fashion Colman's testimony if they had been 
informed the charges against her would be dismissed 
and she would not be prosecuted for the heroin arrest 
in Fresno County, the State maintains the testimony 
by Rose alone powerfully conveyed the crimes. 
Further, the State argues Rose's testimony served to 
completely rehabilitate Colman's version because 
they testified in near perfect unison.  Rose 
established that Phillips killed Bartulis and shot him 
before lighting them on fire in order to steal their 
money. Rose's testimony provided overwhelming 
evidence that Phillips was guilty as charged.  Rose 
made it clear Phillips was the killer even though he 
did not actually see the shooting, since Rose knew he 
was shot from the direction where Phillips alone was 
standing.  Phillips repeatedly prodded Rose to come 
up with money, and Rose established that Phillips 
searched him after the shooting.  Even without 
Colman's testimony, the State contends the jury had 
sufficient evidence that Phillips was guilty. 

 
Further, the State observes that Phillips' own 

mother contradicted his version of the facts, 
circumstantial evidence showed Phillips had a gun of 
similar caliber to the murder weapon, a bullet was 
found in his home that was the same caliber and 
make as a cartridge at the scene, and the jury heard 
Phillips' own words of how a bullet went through a 
body into the vehicle.  Rose credibly explained that 
his gun was inaccessible where it was stored, that his 
gun was not loaded, and that he never got out his 
gun, reached for his gun, or pulled the hammer back 
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on his gun.  The State contends that any self-defense 
argument was not likely to be believed by the jury, so 
there was no prejudice. 

 
The potential for damage to Phillips from 

Colman's December 28, 1977 interview was greater 
than the possibility of benefit, since it revealed 
Phillips' false claims that he was a commodities 
trader, FHP Ex. 5 at 13, and the fact that he needed 
funds, id. at 50-51.  Colman's initial interviews with 
law enforcement also provided a motive for Phillips 
to have premeditated both the robbery and the 
murder.  Colman related Phillips' concern that Rose 
and Bartulis were trying to double-cross him by 
using property which was already sold to secure a 
note, and that if one deal went bad they all would.  
Id. at 34-35, 54-55, 60.  In her January 4, 1978 
interview, Colman said that Phillips was frustrated 
after the incident because he could not find the $3000 
Rose was supposed to have.  It was a reasonable 
tactic for Martin to avoid introducing Colman's 
interviews.  Also, it can be inferred from Martin's 
cross-examination of Graybill about his heroin 
conviction that  Martin knew of Colman's arrest but 
did not present it because he knew that it was not 
admissible under state law.  See section B.3.c. below. 
Since there is little evidence to support Phillips' 
contention that a mutual shoot-out occurred and 
Colman's statement, even at best, is both beneficial 
and detrimental to Phillips, it is unlikely that 
additional cross-examination of Colman would have 
changed the verdict or negated the true special 
circumstance finding. 

 
Phillips argues that new evidence showing 

Colman transported Phillips' gun to Fresno militates 
in his favor.  Colman admitted in her deposition that 
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she believes she transported Phillips' gun from 
Balboa to Fresno.  January 13, 2003 at 39.  Colman 
had previously maintained she did not even know 
Phillips was in possession of his gun.  Phillips 
charges this change is significant, because Colman 
finally admitted that she, not Phillips, had control of 
his gun.  Phillips contends that he did not even 
intend to travel to Fresno the night of December 7, 
1977, and if not for the fortuity of the person whom 
Colman had arranged to meet not showing up, he 
would not have even known where Colman, and his 
gun, were in Fresno. 

 
Phillips points out that in two interviews with 

law enforcement after her arrest, at the preliminary 
hearing and at the guilt trial, Colman denied 
knowing that Phillips had his gun, and at the penalty 
re-trial Colman denied transporting Phillips' gun in 
her suitcase.  At her deposition, Colman admitted to 
transporting Phillips' gun in her suitcase, asserting 
she did so at his request.  This discrepancy, Phillips 
asserts, when considered with her prior statements 
and testimony, is not inconsequential.  Phillips 
contends Colman's plans to stay at the Carousel Inn 
were tentative, and that had the arrangements gone 
as planned, Phillips would not have known where she 
was nor have had access to his gun.  None of this was 
investigated or presented to the jury by Martin. 

 
During direct examination at the guilt trial, 

Colman denied having any knowledge of where the 
large automatic pistol was. Martin asked no 
questions on this subject on cross-examination, 
despite his knowledge that Phillips possessed a .45 
caliber automatic handgun in Balboa and that 
Phillips had traveled on a commercial airline from 
Orange County International to Sacramento the 
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same day as the meeting with Rose and Bartulis.  
Phillips contends this knowledge should have 
prompted Martin to question how the murder 
weapon got to the crime scene. Phillips asserts 
Martin could have no tactical reason for failing to ask 
Colman about this, but failed to do so because he 
failed to investigate this point, failed to ask questions 
about metal detectors, and so failed to elicit the 
admission from Colman that she transported the 
gun.  

 
Phillips observes that the State seeks to shield 

Martin by pointing to the fact he argued a shoot-out 
had occurred during closing argument.  However, 
Phillips argues Martin had no factual support for the 
shoot-out argument since he failed to investigate the 
information provided by the prosecution. Further, 
Phillips claims Colman's December 28, 1977 
interview described a scenario where robbery does 
not appear to be the motive for the shooting.  Phillips 
declares Colman's admission that she carried 
Phillips' gun to Fresno fortifies Phillips argument 
that no robbery-murder was intended. 

 
Colman's admission about carrying Phillips' gun 

to Fresno does not fortify the argument that no 
robbery-murder was intended when considered in 
light of the totality of the evidence, especially the fact 
that Colman told Phillips she was planning to stay at 
the Carousel Motel in Fresno, December 28, 1977 
interview at 17, that Rose stated Phillips set the 
meeting with Bartulis and him at the Carousel 
Motel, January 7, 2003 deposition at 53-54, and that 
Colman asserts she brought Phillips' gun to Fresno 
specifically so he would have it for his meeting with 
Rose and Bartulis. January 13, 2003 deposition at 
173-74. It was not unreasonable for Martin to have 
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made a tactical decision not to cross-examine Colman 
about Phillips' gun, or to otherwise question how 
Phillips' gun got to the crime scene, since it would 
have been inconsistent with the alibi defense to 
establish that Phillips' gun was the murder weapon. 

 
Phillips also contends the circumstances 

surrounding his arrest in Utah disclose that Colman 
was cooperating with law enforcement.  During her 
deposition, Colman denied having any contact with 
Phillips after she came back to California, that she 
didn't work with law enforcement to help locate 
Phillips, and that she revealed what she knew about 
where he was when originally asked, but that she did 
have contact with law enforcement in March of 1978 
when she told them where she thought Phillips was.  
Detective Santellano stated Colman was arrested on 
March 10, 1978, and that sometime  after that an FBI 
agent told him Colman was going to cooperate.  
Colman testified at the guilt trial that she knew 
Phillips was working for Bob Mayo while they were 
in Salt Lake City, but the interviews of December 28, 
1977 and January 4, 1978,  reveal she did not then 
disclose that information.  Phillips contends 
Colman's statement that she told law enforcement in 
March 1978 where Phillips was, and Detective 
Santellano's statement that he was told by the FBI 
about Colman's cooperation, clearly infer Colman did 
not tell law enforcement where Phillips was until 
after her March 1978 arrest.  Phillips also argues 
that Gehrke's notes show information was available 
from which Colman's status as a cooperating witness 
could have been developed. 

 
Colman stated in the December 28, 1977 

interview that she believed Phillips was going to 
Cleveland, and then planning to leave the U.S. for 
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Peru where investors in his cocaine deal were, that 
she took him to the Salt Lake City airport where he 
met two men, that Phillips told her to go to 
Sacramento to return his brother-in-law's Corvette 
and she would be contacted, that as she left Phillips 
walked towards where the two men were waiting in a 
car, and that she originally went to Salt Lake City 
with Phillips because he was going to take her to 
Peru with him but she didn't go because she feared 
she would be killed. FHP, Ex. 5 at 59-60, 74-75, 83-
84.  Based on her statements in the December 28, 
1977 interview, it is reasonably inferred Colman 
failed to disclose that Phillips had been working for 
Bob Mayo because she thought Phillips had left Salt 
Lake City.  That Colman disclosed where Phillips 
was to law enforcement in March of 1978 may have 
resulted from her learning from Graybill, who was in 
contact with Phillips, that she was wrong about his 
leaving, which would have made the information 
about who Phillips was working for in Salt Lake City 
relevant.  There is not sufficient evidence from which 
to conclude that Colman was working with law 
enforcement to apprehend Phillips.  Further, Graybill 
testified that he was helping law enforcement find 
Phillips, and had been released from Fresno County 
custody at the same time as Colman.  It was not 
deficient performance for Martin to fail to cross-
examine Colman about the timing of her disclosure to 
law enforcement in light of the March 1978 arrest, 
since that evidence was not admissible.  See Claim 
B.3.c. below. 

 
5. Even assuming Martin's performance was 
deficient, was Phillips prejudiced? 

 
The Ninth Circuit observed that if a "shoot-out 

defense" had been presented and accepted by the 
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jury, three alternatives favorable to Phillips, which 
raise a colorable claim of prejudice, are possible:  one, 
he might not have been found guilty of premeditated 
murder, two, he might not have been found guilty of 
the underlying robbery, or three, the special 
circumstance might not have been found true.  
Phillips II, 267 F.3d at 981-83. 

 
To met the second prong from Strickland, 

Phillips  must demonstrate "that the deficient 
performance prejudiced the defense." Bonin v. 
Calderon, 59 F.3d 815, 833 (9th Cir. 1995) (internal 
quotations and citations omitted).  The prejudice 
component focuses on "whether counsel's deficient 
performance renders the result of the trial unreliable 
or the proceedings fundamentally unfair."  Lockhart 
v. Fretwell, 506 U.S. 364, 372 (1993).  The test looks 
to whether there is a reasonable probability that 
without counsel's unprofessional errors the "result of 
the proceeding would have been different.  A 
reasonable probability is a probability sufficient to 
undermine confidene in the outcome."  Strickland, 
466 U.S. at 694. 

 
The Ninth Circuit found Phillips' allegations 

supported a "shoot-out defense."  Id. at 976-77. 
However, as discussed in A.3. above, proof of those 
allegations has not been established.  Dr. Nelson's 
deposition testimony undercuts the value of the 
autopsy photos and Sheriff Bates' declaration, 
instead showing it was highly probable that Phillips 
fired the fatal shot.  January 9, 2003 Deposition, at 
60-61; see also RT7:256 (Rose testified the shots came 
from the left, where Phillips was standing).  Minier's 
deposition indicated a source of probable 
impeachment to the ReVille report had it been 
presented, that Colman had lied to Dr. ReVille at 
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Phillips' request. January 6, 2003 Deposition, at 43, 
124-25.  Phillips' assertion that Colman's statement 
in her first taped interview (that immediately after 
the shooting Phillips reached into the truck and 
retrieved Rose's gun) implies Phillips knew Rose had 
a gun and that it was accessible rather than hidden, 
is questionable when her entire statement is 
considered.  Colman initially stated Phillips retrieved 
the gun and then retrieved the wallets, then said she 
did not recall if he made one or two trips to bring her 
the guns and wallets, and later again said he got the 
wallets after he brought her the guns.  December 28, 
1977 Interview, FHP, Ex. 5 at 26-27, 33.  Tamara  
Nichols' testimony that Graybill told her "both 
parties just started shooting each other" was 
determined not to be sufficiently reliable for 
admission when it was presented during Phillips' 
penalty retrial.  RT14:3719.  Graybill's statement to 
Gary Bishop that "all hell broke loose" and Phillips 
had been "lucky to survive" also was not admitted  at 
the penalty retrial because Bishop asserted his Fifth 
Amendment privilege against self-incrimination and 
did not testify.  Id. at 3719-20, 3750-51.3 

 
Phillips asserts he was prejudiced by Martin's 

failure to investigate a "shoot-out defense."  In his 
declaration of January 14, 1987, Martin stated he 
had become aware of substantial material evidence 
favorable to Phillips which was not disclosed before 
or during trial.  Specifically, Martin cited the 
December 28, 1977 interview with Colman, Colman's 
statement to Dr. ReVille of a shoot-out, and a 
                                         

3 Although Bishop submitted a declaration in February 
1992, FHP Ex. 12, its credibility is questionable in light of his 
refusal just one year earlier to testify under oath at the penalty 
re-trial. 
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statement that Rose had $162 in his pants pocket.  In 
his declaration of November 27, 1990, Martin 
recanted  parts of his earlier declaration and stated  
he discovered no significant differences for purposes 
of impeachment between Colman's December 28, 
1977 interview and her trial testimony. 

 
Phillips observes Martin's intimation that he 

would have been suborning perjury had he suggested 
to Phillips there was a shoot-out in which Phillips 
participated  is curious given the fact that Phillips 
did in fact testify falsely that he was not at the scene.  
Phillips contends that because Martin did not 
confront and challenge Phillips with the hopelessness 
of the alibi defense he actually did suborn perjury, 
and thus abandoned his obligation to investigate the 
facts, the law and other alternatives. 

 
There is not sufficient evidence that Bartulis 

was killed during an unanticipated mutual shoot-out. 
Evidence from Phillips himself supported his claim 
that at the time of the murder he was involved 
elsewhere in criminal activity which if disclosed 
would imperil his life.  Phillips' own declaration  in 
1990 reveals his pride in his drug smuggling 
activities 4  and the prosecutor commented during 
argument about Phillips' smile and laugh while he 
testified about his illegal activities.  RT10:37.  Even if 
Martin had investigated  and presented a "shoot-out  
defense," it is still reasonably probable that, solely on 

                                         
4 "In the fall of 1977, I was living with Sharon Colman 

(Colman) in a rented $600,000 beach house in Balboa, 
California.  I then drove an expensive sports car, flew a private 
plane, and spent a lot of time at the beach-- in short, I lived  the  
good  life of a drug smuggler."  FHP, Ex. 28, ¶ 2 (emphasis 
added). 
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the basis of Rose's testimony, Phillips would have 
been convicted of the ultimate offense -- first degree 
murder with the special circumstance of robbery -- 
and would have been eligible for the death  penalty. 

 
Similarly, Phillips' claim that had a "shoot-out  

defense" been presented, the jury may have found 
that  the robbery was incidental to the murder and 
found the special circumstance untrue, is not 
probable in light of the entire record.  Phillips claims, 
as he did in his fourth petition to the Madera County 
Superior Court, see Ex. A to Vol. GG, that he shot 
Rose and Bartulis because they set him up by signing 
over property which was already sold to secure the 
promissory note and they knew too much about the 
cocaine deal. 5   However, Phillips' claim that  his 
purpose was to kill Bartulis and Rose and that the 
robbery was incidental to the murder, is negated by 
Rose's testimony stating Phillips told him to "bring 
as much cash as possible with him."  RT7:250; 
January 7, 2003 deposition at 37-38. 

 
In a similar case, the Ninth Circuit recently 

held that no prejudice resulted from trial counsel's 
failure to adequately investigate and consult with his 
client when no evidence of an alternative strategy is 
presented.  Beardslee v. Woodford, 327 F.3d 799 (9th 
Cir. 2003). The same conclusion from Beardslee 
applies here:  "even if [Martin] should have 
conducted a wider investigation and consulted more 
with his client, there is no evidence that this would 
have produced an alternative strategy."  Id. at 810. 
Like Beardslee's second counsel, the investigation by 

                                         
5   This motive is corroborated by Colman’s December 

28, 1977 interview.  See FHP, Ex. 5 at 34-35, 39, 55, 60. 
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Phillips' post-conviction counsel has not resulted in a 
strategy which entitles him to relief from the verdict. 

 
Even if Martin's selection of the alibi defense 

was not reasonable, and assuming his investigation 
of alternative defenses was deficient, Phillips cannot 
meet the prejudice prong of Strickland.  Phillips is 
not entitled to relief on his claim of ineffective 
assistance of counsel. 

  
B.  Knowing Use of Perjured Testimony 

 
1. Did Colman proffer false testimony? 
 
Phillips asserts he was prejudiced by Colman's 

denial that she was promised or received any benefits 
in exchange for her testimony.  Phillips contends that 
Colman should have disclosed the immunity she 
received for her statements to the police as well as 
the offer of one year in jail conveyed to her by her 
first attorney Peterson, and that Minier should have 
disclosed the agreement with Colman's second 
attorney Dunn along with the benefits from Fresno 
County regarding her March 1978 arrest.  Phillips 
argues Colman's false testimony and Minier's failure 
to correct it prejudiced him because her testimony 
was integral to the jury's verdict on premeditation 
and the special circumstance.  

 
 a. Re: use immunity for December 28, 1977 

interview. 
 
The record indicates that at the guilt trial 

Colman was asked if she received, was promised, or 
expected to receive, any benefit for testifying, which 
she denied.  RT7:223.  Colman did admit that she 
received numerous continuances of the preliminary 
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hearing on the charges against her, that she had 
been released first on bail and later on her own 
recognizance, and that she was expecting her 
willingness to cooperate would be taken into 
consideration.  Id.:217-224. Since she was granted 
use immunity only for her statements to police, she 
did not testify falsely when she denied being given 
benefits for her testimony. Although at the 
preliminary hearing Colman denied receiving "any 
type of immunity from the district attorney's office," 
RT1:77, this answer immediately followed questions 
about immunity from prosecution or promises that 
the case against her would be dismissed.  In context, 
her denial of immunity does not indicate she testified 
falsely about the agreement not to use the 
statements she gave to police against her.  Further, 
even if her denial of immunity was error, it was made 
at the preliminary hearing, so it could not have 
affected the jury's verdict. 

 
 b.  Re: PC 32 offer to Peterson. 
 
The Ninth Circuit did not resolve this issue in 

the remand opinion, however a subsequent case 
distinguished the same type perjury claim from 
Phillips' case because Peterson testified he had 
communicated the PC 32 deal to Colman and she 
testified that no deal existed.  See Hayes v. Woodford, 
301 F.3d 1054, 1073-74 (9th Cir. 2002). 

 
In light of all the evidence, it is probable 

Peterson did communicate the offer for a PC 32 deal 
to Colman, but that she never accepted the offer and 
viewed it as terminated when Peterson's 
representation of her concluded.  Peterson testified at 
the 1990 state evidentiary hearing that he told 
Colman about an offer for her to plead guilty as an 
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accessory with a maximum of one year in jail, in 
return for her testimony against Phillips, but 
admitted the deal was not finalized.  See state record 
volume BB, at 45-47. At the preliminary hearing, 
Colman denied making any agreement with the 
District Attorney's Office, including any agreement 
that she would be allowed to plead to a lesser offense.  
RT1:77.6   Colman testified at the penalty re-trial, 
over 10 years after the first trial, that she vaguely 
remembered being told about a deal for one-year in 
custody, but she did not believe she made a 
commitment to any deal at that time.  RT13:3326-28. 
At her 2003 deposition, Colman recalled that her first 
attorney Peterson communicated an offer for one 
year in jail, but did not recall telling her second 
attorney Dunn about that offer.  January 13, 2003 
Deposition at 100-101. 

 
Both Colman and Minier discussed the 

difference between an offer and a deal in their 
depositions.  Colman stated Peterson told her of an 
offer of one year in jail, but that she did not tell Dunn 
about the offer, id. at 97-98, 100-101, and she did not 
think the offer was still available when Dunn 
represented her.  Id. at 155.  Minier stated that he 
does not recall having any fixed agreement with 
Peterson, and that Peterson's failure to mention a no-
tell condition, which was Minier's practice at the 
time, indicates to him that there was no agreement 
between them.  January 6, 2003 Deposition at 113, 
115.  This conclusion is corroborated by Dunn's 
statement that if Peterson had told her of a previous 
agreement, it would have been an important thing 
                                         

6 At the guilt trial, Martin did not ask Colman about 
any promises made to her, focusing instead on her expectations 
of any benefits she might receive.  See RT7:223-226. 
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she would remember.  January 9, 2003 Deposition at 
50-51.  No false testimony regarding the PC 32 offer 
was given since neither Colman nor Minier 
considered that the PC 32 offer had been accepted, 
nor that it continued beyond Peterson's 
representation. 

 
Further, Phillips cannot show prejudice even 

assuming the PC 32 offer should have been disclosed. 
As found by the Madera County Superior Court in 
the February 14, 1990 order denying Phillips' third 
state habeas petition, the failure to disclose the PC 
32 deal was not prejudicial since defense counsel 
argued in closing that Colman had a deal and was 
being blackmailed by the murder charge still pending 
against her, so her "credibility because of a 'deal,' and 
a pending murder charge was put before the jury, 
and, as stated by the Supreme Court, the jury had 
sufficient facts with which to evaluate Sharon 
Colman's testimony."  FHP, Ex. 1 at 3. 

 
 c.   Re: deal with Dunn. 
 
The presentation of false evidence violates due 

process and requires a new trial.  Mooney v. Holohan, 
294 U.S. 103, 112 (1935).  This is so even where the 
prosecution does not solicit the false information but 
only allows it to go uncorrected, Napue v. Illinois, 360 
U.S. 264, 269 (1959), and is irrespective of the good 
or bad faith of the prosecution.  Brady v. Maryland, 
373 U.S. 83, 87 (1963).  To justify a new trial, the 
false evidence must be material, that is, reasonably 
likely to affect the judgment of the jury.  Id. 

 
No evidence indicates there was any disclosure 

to Colman of the agreement between Dunn and 
Minier.  Dunn stated she did not tell Colman she 
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would be given  immunity or the charges against her 
would be dropped, nor did she tell her of the 
agreement with Minier.  January 9, 2003 Deposition 
at 29-30, 32, 35.  Minier offered a deal to Dunn, not 
to Colman, and nothing in Colman's testimony 
indicated to him that she knew of the deal with 
Dunn.  January 6, 2003 Deposition at 26, 72, 120. 
Further, nothing in the record indicates that Dunn in 
any way implied to Colman that she would receive a 
benefit for her testimony. January 13, 2003 
Deposition at 136, 155-56 (Dunn never told Colman 
of any deal); RT13:3365 (same testimony at penalty 
retrial).  Contrary to Phillips' allegation, a witness is 
not deemed to have constructive knowledge of a 
secret deal by virtue of the agency relationship with 
their attorney.  Hayes, 301 F.3d at 1074 (James did 
not give perjured testimony as he was unaware of the 
deal, "James testified falsely, albeit unknowingly."). 
Since Colman did not know about the secret deal, she 
did not knowingly present false testimony. 

 
Phillips argues that the failure to disclose the 

benefits given to Colman is more prejudicial to his 
case than was the non-disclosure in Willhoite v. 
Vasquez, 921 F.2d 247 (9th Cir. 1990). The Willhoite 
jury was told of the most significant portion of the 
agreement, that the witness was receiving a 
reduction in charges from murder to assault with a 
deadly weapon, but was not informed of a side 
agreement with the witness's attorney to receive 
credit for time served.  Id. at 248-49.  The convictions 
were upheld because there was substantial other 
evidence and testimony of other witnesses which 
connected the defendants with the crime.  Id. at 249. 
Phillips contends Minier's admission, that at the 
time Colman was released he did not intend for her 
to go back to jail as long as she testified, required 
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that the jury be informed the charges against her 
were going to be dismissed.  Phillips argues that if 
the situation in Willhoite was a "pernicious scheme," 
see id., J. Trott's dissent at 251, the scheme in his 
case constitutes outrageous and unbridled 
prosecutorial misconduct. 

 
The State argues that a "mountain of evidence" 

supports the conclusion Phillips murdered Bartulis 
in cold blood, and that Colman's and Rose's 
testimonies are congruent.  Phillips responds by 
stressing that Rose brought a .357 [sic] 7  magnum 
weapon to the scene and lied about his involvement 
in the cocaine deal when first interviewed by 
officers,8 and by questioning whether Rose also lied 
about reaching for his gun if he lied about the cocaine 
deal.  Phillips concludes that the magnitude of errors 
mandates the grant of a new trial, since the 
prosecutor knew of a secret deal for Colman's 
testimony and her testimony became more and more 
favorable to the prosecution as time went on, Colman 
at the least knew of the PC 32 offer, knew she had 
transported Phillips' gun to Fresno, and knew she 
cooperated with the FBI, the Fresno Police, the 
Madera Sheriff, and the Madera District Attorney, 
and that none of the benefits to Colman were 
disclosed to the defense. 

 

                                         
7  Rose's testimony at trial said his gun was a .44 

magnum pistol.  RT7:252, 262. 
8 Although Phillips paints Rose's statement to the police 

as a lie, in actuality Phillips admits that although Rose failed to 
divulge his participation in the cocaine deal during the first 45 
minutes of the interview, following a break Rose voluntarily 
admitted his involvement.  Post-Deposition Reply Brief, p. 18. 
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Phillips asserts Colman's testimony became 
more favorable to the prosecution over time by 
comparing her statement to law enforcement with 
her trial testimony.  First, Phillips cites Colman's 
lack of testimony at trial about Phillips' fear that he 
was being double-crossed, although she had related 
this to the police.  However, Phillips ignores the fact 
that Colman also stated during the police interview 
that Phillips said he was afraid Rose and Bartulis 
were going to double-cross him because he discovered 
Rose's property securing the note was already sold, 
that they knew too much about the cocaine deal, and 
that if one deal went bad, they all would.  December 
28, 1977 Interview at 34-35, 39, 55, 60.  If Colman 
had testified about Phillips' fear of being double-
crossed, it would have opened the door to additional 
evidence supporting a motive for premeditated 
murder. 

 
Second, Phillips cites to Colman's lack of 

testimony at trial that Phillips immediately pulled 
the guns out of the car, which allowed the jury to 
infer that there must not have been a shoot-out or 
show of force from Rose or Bartulis.  However, since 
it can be inferred that Phillips thought Rose and 
Bartulis were dead because he set them on fire, no 
conclusion about Phillips' fear of attack or motivation 
for the shooting can be made from any delay in 
obtaining Rose's gun. 

 
Lastly, Phillips points to Colman's trial 

testimony relating two statements by Phillips, one, 
that he requested matches from Rose and Bartulis, 
and two, that he complained he could not find Rose's 
money.  Phillips argues Colman did not reveal either 
statement during the police interview, and the trial 
testimony provided the only support for 
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premeditation and intent to rob.  However, Rose's 
testimony asserted Phillips asked for matches at the 
second gas station stop, and contained sufficient 
evidence to infer a robbery motive from Phillips' 
instructions to Rose setting the time and place to 
meet in Fresno and directing him to bring all the 
cash he could with him. RT7:254, 249-50.  

 
Phillips argues Rose's testimony that his gun 

was not loaded and that he did not reach for it should 
not be resorted to as a basis for denying relief 
because Rose could have lied about whether he 
resorted to a weapon since he lied about the cocaine 
deal.  Further, Phillips points to Rose's first 
statement to police that a third car was at the scene, 
which he contends is supported by Graybill's 
statement to Tammy Nichols that he and Gary 
Bishop were at the scene and witnessed a shoot-out. 

 
Although neither Rose's "lie" about the cocaine 

deal nor the alleged inconsistency in his testimony 
about a third car was brought out at trial, it is 
unlikely either of these inconsistencies in Rose's 
testimony would have affected the verdict in light of 
the substantial amount of evidence connecting 
Phillips to  the crime.  Rose's testimony revealed that 
Phillips arranged the time and place of the meeting, 
RT7:249-50, instructed him to bring as much cash as 
possible, id. at 250, asked Bartulis and him for 
matches, id. at 254, was the only male other than 
Rose and Bartulis present at the time of the shooting, 
id. at 253, 256, that the shots came from the 
direction where Phillips was standing, id. at 256, 
that he heard a man's voice while he was searched 
after being shot, id. at 258, and that he was hit by a 
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car as he fled, burning, from the Ranchero.  Id. at 
260.9  Rose's denial that he reached for his gun was 
only a small part of his testimony, which as a whole 
strongly supported the jury's finding that Phillips 
planned the robbery and murder. 

 
Other evidence also implicated Phillips in the 

crime.  Phillips' mother testified he told her the 
Toyota's windshield was broken by gravel, RT7:231-
32, and later instructed her not to mention the 
broken windshield to the police, who were looking for 
him.  Id. at 234.  Phillips' mother said he told her 
about the broken windshield on his return to her 
house at around 3:30 a.m. and that she thought he 
was alone.  Id. at 232, 235.  However, Phillips 
testified he talked to his mother on his return around 
2:30 or 3:00 a.m., RT8:394-95, but went with Graybill 
to inform her of the broken windshield around 4:00 or 
4:30 a.m.  Id. at 396-97.  Phillips admitted to 
knowing there was a warrant for his arrest at the 
time he left California, id. at 406, and to using an 
alias while he was a fugitive.  Id. at 423.  Phillips, in 
a telephone conversation Graybill taped after the 
murder, talked of the effect of a .45 gunshot going 
"through the body of the car after it went through 
him."  Id. at 490.  A bullet at Phillips' house, RT7:64-
65, was similar to a shell casing found at the crime 
scene, id. at 78, and Graybill testified that Phillips 
had a .45 handgun.  Id. at 312-13. 
                                         

9  Rose's trial testimony is confirmed in all pertinent 
aspects by his January 7, 2003 deposition:  Phillips set the 
meeting, at 53-54 and 88; Phillips told him to bring as much 
cash as possible, at 37 -38; Phillips asked them for matches, at 
88; Phillips was the only other male present, at 95; the shots 
came from Phillips' direction, at 89-91; and he heard a male 
voice while being searched, at 94-95; and he was hit by a car as 
he ran, burning, from the Ranchero, at 96. 
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Phillips concludes the fact that he thwarted his 

defense counsel by claiming he was not there should 
not benefit the prosecutor and deny him a new trial, 
because this is not a court of equity where the person 
seeking relief must have clean hands, and Phillips' 
lie to his own counsel does not vitiate the prosecutor's 
misconduct. 

 
No prejudice resulted from the failure to 

disclose the secret deal for Colman's testimony 
because sufficient evidence was provided by Rose to 
sustain both the conviction and the special 
circumstance finding. Even discounting Colman's 
testimony entirely, and further assuming that 
Phillips had not lied under oath but had presented a 
"shoot-out defense," it is unlikely that in light of 
Rose's testimony the jury would have acquitted 
Phillips of first degree murder or the special 
circumstance would have been found untrue. 

 
Further, at the time of Phillips' trial no 

criticism had been made of secret deals such as the 
one Minier entered into with Dunn.  There is no 
evidence Colman had any knowledge of Minier's 
agreement with Dunn.  Even assuming the failure to 
disclose the secret deal to the jury was misconduct, a 
new trial is not required because the secret deal was 
not material since disclosure is not reasonably likely 
to have changed the jury's verdict. 

 
 d.  Re: no charges pursued by Fresno 

County.10 
  

                                         
10 See also section B.3.c. below. 
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Detective Santellano stated in his deposition he 
told Colman that charges would not be filed against 
her for the March 1978 heroin arrest because 
Graybill was going to cooperate with them.  January 
14, 2003 Deposition at 47. Although he admitted he 
told Colman she was not being charged because of 
Graybill's cooperation, id., he said he believed 
Colman was aware that Madera County Detective 
Flores later contacted him about her cooperation in 
Phillips' case, id., and thinks the Madera case might 
have been brought up in conversation but could not 
recall any specifics.  Id. at 48.  When Graybill failed 
to complete his end of the agreement, Detective 
Santellano stated he did not pursue charges against 
Colman because she was helping the FBI.  Id. at 30.  
In addition to contact  with a FBI agent, he had 
contact with Detective Flores about Colman's 
cooperation, id., and when they talked about other 
investigations, Flores would advise him that Colman 
was still cooperating.  Id. at 32. 

 
Colman stated that she was not aware of any 

connection between Madera County and her release 
from Fresno County after the heroin arrest.  January 
13, 2003 Deposition at 169.  Both Minier and Dunn 
stated they did not know about Colman's March 1978 
heroin arrest. January 6, 2003 Deposition at 63; 
January 9, 2003 Deposition at 15. 

 
Detective Santellano's deposition provides the 

only evidence suggesting that Colman knew charges 
were not re-filed against her by Fresno County 
because of her cooperation in Phillips' case.  All other 
evidence contradicts this conclusion.  Phillips argues 
the fact that he was arrested shortly after Colman's 
release by Fresno County on the heroin charges 
proves she was cooperating with law enforcement 



131 

 

and received benefits which she should have 
disclosed.  However, Graybill was also released at the 
same time, and admitted he recorded a phone call 
with Phillips and gave it to law enforcement.  
RT8:463-64; see also id. at 475-76 (Detective Flores's 
testimony that Graybill assisted them).  Although 
Detective Santellano's deposition testimony is 
credible, over 25 years have passed since the 
occurrence of the events testified to, and he only 
stated he "believed" Colman knew of the benefit 
given to her.  Based on this record, it cannot be 
concluded that Colman knew of benefits, nor that she 
committed perjury. 

 
2. Did Minier commit misconduct? 
 
Phillips argues that Minier committed 

misconduct by repeatedly objecting when Martin, 
probing for evidence of the deal he knew existed, was 
cross-examining Colman about the various 
continuances to her preliminary hearing and her 
release on bail and later on her own recognizance, 
even though Minier has admitted that he did not 
intend to prosecute Colman for murder.  Phillips 
observes Minier argued in closing that Colman had 
never been promised anything for her testimony, 
plainly overlooking the use immunity Colman was 
given for her statements of December 28, 1977. 

 
Phillips charges Minier's testimony (given out of 

the presence of the jury) that he had not in any way 
communicated any benefit to Colman was palpably 
disingenuous.  Minier explained he did not consider 
communication to Dunn to be a communication to 
Colman.  Phillips asserts that had Minier interpreted 
the question whether he had in any way 
communicated any benefit in a common-sense way, 
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he would have had to disclose the offer conveyed to 
Peterson, as well as the agreement with Dunn. 

 
Phillips observes Colman has admitted she 

knew that her statements in the December 28, 1977 
interview would not be used against her, that 
Peterson had conveyed an offer to her of a deal for 
one year in jail, that she wanted to avoid going back 
to jail, that her family hired a private attorney, 
Cassandra Dunn, for her, and that she believed she 
could get a better defense with Dunn.  Phillips 
asserts Colman's testimony, that she did not expect a 
benefit but was merely expecting her cooperation 
would be considered, was dishonest and disingenuous 
and Minier should have corrected it. Colman had 
already been offered one year in custody, and 
expected a better deal (i.e., less time in custody) with 
her new attorney. 

 
Phillips claims Minier should have disclosed the 

secret deal with Dunn at the preliminary hearing 
when Colman denied she had received any type of 
immunity or that any agreement had been made, but 
that at the least he failed to correct the false 
testimony with evidence that Colman received use 
immunity for her statements of December 28, 1977. 
Phillips contends Minier failed to correct Colman's 
false answer that she did not expect any benefit, and 
argues that even if Colman was not aware her 
testimony would not be used against her, Minier 
knew he did not intend to use her testimony, and 
that he had decided not to prosecute her for murder 
at the time she was released from jail. Phillips 
further contends Minier had imputed knowledge of 
Colman's March 1978 arrest and the benefits 
accorded her, and failed to disclose this evidence.  
Phillips argues it is a reasonable inference Colman 
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was assisting the FBI in locating Phillips since (1) 
Detective Santellano reported she was working with 
the FBI, (2) she was arrested on March 10, 1978 but 
released prior to a March 15 appearance in Madera 
Superior Court, (3) Graybill admitted he was 
assisting law enforcement in locating Phillips, (4) 
Colman was living with Graybill in March of 1978, 
and (5) Phillips was arrested March 17, 1978.  
Phillips asserts only one conclusion is possible:  
When Colman testified she did not expect to receive 
any benefit, and when Minier argued in closing that 
Colman had never been promised anything for her 
testimony, false information was intentionally 
conveyed to the jury. 

 
Phillips argues covert perjury, especially 

perjury which flows from a concerted effort by 
rewarded criminals to frame a defendant, is 
repugnant to constitutional expectations of criminal 
justice.  See Northern Mariana  Islands v. Bowie, 243 
F.3d 1109, 1114 (9th Cir. 2001).  Phillips contends 
reversal is virtually automatic if the government 
knowingly permits the introduction of false 
testimony.  See United States v.Wallach, 935 F.2d 
445 (2nd Cir. 1991).  Lastly, Phillips asserts a 
defendant's right to due process is violated when the 
prosecutor gives a false impression to the jury.  See 
Alcorta v. Texas, 355 U.S. 28 (1957) (prosecutor's 
instruction to witness not to reveal the sexual aspect 
of his relationship with the decedent, followed by no 
correction when the witness claimed only a casual 
friendship, violated due process). 

 
In Singh v. Prunty, 142 F.3d 1157 (9th Cir. 

1998), Ray Copas, a key witness in a murder case, 
received substantial benefits after approaching police 
with information regarding the murders of Singh's 
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wife and stepdaughter, saying that Singh had 
previously tried to hire him to murder his wife. 
Copas was in jail on five counts of theft when he 
approached police about his dealings with Singh. 
Copas was released despite the fact that he was on 
probation for a prior assault conviction and a prior 
trespass charge.  Copas was arrested a total of six 
times on charges involving theft, narcotics and traffic 
offenses, all of which were dismissed in exchange for 
his guilty plea to a burglary charge.  The Ninth 
Circuit found it reasonably probable that these 
benefits could have allowed the jury to view Copas' 
testimony differently.  Id. at 1163.  Phillips asserts 
that Colman stands in the same position as Copas 
did, since she was in custody when she provided her 
first statement and was given immunity, and that his 
due process rights have been violated by the knowing 
use of perjured testimony. 

 
Colman's testimony differs from Copas's in some 

critical aspects. First, Copas was not present when 
the murders occurred as Colman was, second, Singh 
was not arrested until after Copas talked to the 
police, 142 F.3d at 1161, while the warrant for  
Phillips' arrest was issued before Colman made her 
first statement, third,  Singh was conceded not to be 
the actual killer and only circumstantial evidence 
tied him to the murders, id., while Rose identified 
Phillips, and fourth, it was important to the 
prosecution's case that the jury believe Copas in 
order to find that Singh hired someone to commit the 
murders, id., while Rose's testimony was sufficient to 
support the jury's verdict. 

 
The State observes that during her federal 

evidentiary hearing deposition Colman indicated she 
never accepted the offer conveyed by Peterson and 
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she did not view the offer as surviving Peterson's 
representation.  The State argues Colman's 
testimony at trial, and again at her deposition, that 
she expected the prosecution to take her cooperation 
into account, as well as the fact that she did not tell 
Dunn of any previous deal, indicate she did not view 
the Peterson offer as continuing.  This inference is 
supported by statements during an in chambers 
hearing from Dunn's associate Dana Anderson (who 
was present when Colman testified at trial) that 
Colman said she had not been promised or accorded 
any favorable treatment in return for her testimony, 
Dunn's statement that she was not told of any 
previous offer by either Colman or Peterson and it 
was her practice to inquire about such things, and 
the fact that Minier held discussions with Dunn. 

 
Although several courts have now found error in 

the trial court's refusal to admit evidence of the 
agreement between Minier and Dunn because 
Colman had not been informed, the State asserts the 
error was harmless because the jury could 
adequately evaluate Colman's credibility without 
that evidence and its admission would not have 
changed the result since the evidence against Phillips 
was overwhelming.  The State contends this case, 
like Wilhoite v. Vasquez, 921 F.2d 247 (9th Cir. 1990), 
can be distinguished from Giglio v. United States, 
405 U.S. 150 (1972), because Rose was the key 
witness and his testimony of Phillips' role in his 
injuries, along with other significant corroborating 
evidence, made the jury verdict unavoidable. 

 
The State also maintains that, as in Wilhoite, 

the jury had sufficient evidence to evaluate Colman's 
credibility. Colman candidly admitted she expected 
the prosecution to take her willingness to cooperate 
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into consideration, that she had been arrested for 
murder, and after posting bond was released on her 
own recognizance at the time of trial. Colman 
acknowledged her preliminary hearing had been 
continued numerous times, and the parties 
stipulated the number of continuances was unusual 
and seldom granted.  Colman's credibility was also 
highlighted by the arguments of both counsel.  
Minier stated Colman was testifying hoping for 
consideration and leniency, that the case against her 
was continued so she could testify, and that she was 
an accomplice whose testimony should be viewed 
with distrust.  RT10:49-50, 50-51, 51-52.  Martin 
emphatically brought Colman's credibility before the 
jury, arguing the murder charge was being held over 
her head to get the testimony the prosecution 
wanted, and that her testimony was just a story that 
the prosecution had bought and paid for.  RT10:88-
89, 100-101, 105. 

 
Finally, the State observes the trial court 

instructed the jury that Colman was an accomplice 
and her testimony should be viewed with distrust.  
RT10:153-54.  Since Colman's credibility was 
sufficiently before the jury, as in Wilhoite, the State 
asserts that any error in not disclosing the specifics 
of the agreement between Minier and Dunn was 
harmless, as the additional information would not 
have significantly assisted the jury in assessing 
Colman's credibility in light of all the information 
they already had about her motives for testifying. 

 
Phillips contends his case differs from Willhoite, 

because there the most significant portion of the plea 
agreement was disclosed to the defense and the jury, 
where here the jury was never informed that the 
murder charges against Colman were going to be 
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dismissed entirely and none of the aspects of the 
secret agreement were disclosed.  Also, in Willhoite 
the defendants were linked to the crime by three 
other witnesses.  Phillips further asserts the State's 
attempt to claim the agreement with Peterson was 
never finalized but was simply negotiations is 
deceptive.  Phillips contends Colman knew there was 
an offer of one year in jail, but wanted something 
better, and Minier wanted to keep the jury in the 
dark.  Phillips asserts the failure to disclose either 
agreement is worse here than in Willhoite, because 
there at least the form of the agreement, if not the 
entire substance, was disclosed. 

 
 The State asserts that like Wilhoite, Phillips' 
case differs from Giglio because Colman did not 
testify falsely at trial.  Colman explained she was 
expecting leniency and had not been promised 
anything, but did not say that no deal existed. 
Although Phillips faults Colman for not stating she 
had been given use immunity for her jail interview, 
the State contends that Colman's answers were 
truthful since she was given use immunity for her 
statement, not for her testimony, and as such she 
had no reason to answer the question as Phillips 
suggests. The State concludes that since Colman's 
answers were truthful, Minier had no duty to correct 
them.  Further, the State observes that the use 
immunity given at the time of Colman's statement 
was not secret. 

 
The State contends this case is also 

distinguishable from Campbell v. Reed, 594 F.2d 4 
(4th Cir. 1979).  In Campbell, the attorney for the 
only witness who could link the defendant to the 
crime did not inform his client of the deal, but did tell 
him if he cooperated "everything would be alright" 
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and that "there were things going on that it would be 
better for him not to know," which was interpreted as 
a tentative promise of leniency. As noted above, 
Colman's testimony was not the sole evidence linking 
Phillips to the crime, and Colman was merely told to 
trust her attorney.  Also, Colman admitted she was 
expecting consideration for her testimony. 

 
Several courts, subsequent to Phillips' trial, 

have taken exception to the prosecutor's practice of 
keeping information from the jury by insulating the 
witness from knowledge about the agreed disposition 
of their case.  Regardless, the State urges a new trial 
is not necessary because the suppressed evidence was 
not material to the judgment of the jury.  In light of 
all the evidence presented, and Phillips' confession 
that he was not prejudiced by Colman's testimony, 
the State argues that additional knowledge of either 
the deal with Dunn or the offer to  Peterson would 
not have changed the verdict. 

 
The State asserts Colman did not commit 

perjury since there is no evidence she knew of the 
deal with Dunn at the time she testified and she 
viewed the offer from Peterson as not surviving his 
representation.  As such, the State concludes there 
was no due process violation.  Even if there were, the 
State claims there is no reasonable likelihood that 
Colman's testimony affected the judgment of the jury, 
since Colman's credibility was assailed by her own 
testimony, the stipulation to her favorable treatment, 
the arguments by both prosecution and defense that 
she was expecting a deal in return for testifying, and 
the trial court's instructions that her testimony 
should be viewed with distrust since she was an 
accomplice as a matter of law. 
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The State contends Minier's denial that he 
communicated in any way to Colman there would be 
any benefit to her from testifying was perfectly clear 
when taken in context and was not perjury. The 
State asserts the record shows both the trial court 
and defense counsel were aware before Colman 
testified that a deal had been reached between 
Minier and Dunn which was not communicated to 
Colman.  The trial court discussed the relevancy of a 
deal which was not communicated to the witness, 
and ruling was deferred until after Colman testified. 
Further debate about whether the deal should be 
disclosed took place before Minier's testimony.  
Minier argued only promises communicated to 
Colman directly would be relevant, and 
communications between  himself and Dunn which 
were not communicated to Colman were irrelevant.  
Martin objected to the insulation of Colman by 
making promises to her attorney, but the trial court 
ruled that benefits communicated to Dunn but not to 
Colman were not admissible.  Against this 
background, Minier testified that he did not 
communicate any benefit directly to Colman, and 
that he had no reason to believe the agency 
relationship between Colman and Dunn would cause 
the information to pass to Colman because Dunn said 
she would not disclose it.  In light of the entire 
record, the State contends it is clear that all parties 
were aware a deal had been made between Minier 
and Dunn, but not communicated to Colman.  

 
The State argues that based on the materiality 

discussions above, it is not probable the disclosure of 
the deal between Minier and Dunn would have 
produced an acquittal.  The  State asserts Minier's 
testimony was truthful, so no due process violation 
occurred.  Even had Miner testified to the specifics of 
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the agreement, under the trial court's ruling it would 
have been inadmissible. Further, even assuming 
Minier's testimony was false, it was made outside the 
presence of the jury, so there cannot be prejudice. 
The State asserts that since information about the 
deal would not have changed the result and Minier 
did not commit perjury, no prejudice resulted. 

 
The State contends that, even assuming for the 

sake of argument Colman knew of the deal and she 
and Minier both lied about her knowledge of the 
existence of a deal, Phillips still is not entitled to 
relief unless there is a reasonable likelihood the false 
testimony affected the verdict.  As noted above, even 
without Colman's testimony the evidence against 
Phillips was very powerful, and the jury was well 
informed that Colman's credibility was a key issue. 
In fact, Colman's credibility and her expectation of 
leniency were painstakingly brought to the jury's 
attention.  The State insists there is no reasonable 
likelihood the verdict was affected by the testimony 
Phillips claims was false. 

 
The State takes issue with Phillips' imputation 

of foul motives to both Minier and Colman, his 
argument that Colman molded her testimony to 
falsely accuse Phillips and gain advantage with the 
prosecutor, and his attribution to Minier of a "win at 
all costs" attitude.  The State observes a comparison 
between Colman's and Rose's testimony affirms 
Colman was telling the truth, and that Minier's 
practice of insulating witnesses was condoned by the 
trial court and had not been condemned at the time. 
Conversely, the State contends Phillips is the one 
willing to do anything to escape punishment, 
including lie under oath and solicit the murders of 
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Rose, Colman, Graybill and his mother.  See 
RT8:364-426; RT13:3414-24, 3425-27. 

 
Phillips cites to Killian v. Poole, 282 F.3d 1204, 

1210 (9th Cir. 2002), in support of his contention  
that the magnitude of errors in his case mandates a 
new trial.  Phillips points to Minier's knowledge of 
the secret deal to secure Colman's testimony, 
testimony which Phillips contends became more and 
more favorable to the prosecutor and less and less 
favorable to him between the December 28, 1977 
interview and the trial two years later.  Although not 
all of the specific details of the deal were disclosed to 
Colman, Phillips contends she knew that if she 
testified against him her sentence would be no more 
than one year in jail and that she had transported 
Phillips' gun to Fresno, but she wanted to place the 
onus of any involvement in the crime on him.  
Phillips observes Colman cooperated with the FBI, 
the Fresno Police, the Madera Sheriffs Department, 
and the Madera County District Attorney's Office, yet 
none of the benefits of this cooperation were ever 
divulged to, or discovered by, the defense. 

 
In response to the State's argument that 

overwhelming evidence supports the conviction and 
that Colman's and Rose's testimony are congruent, 
Phillips argues Rose brought a powerful gun to the 
scene and lied to law enforcement about giving 
money to Phillips for a cocaine deal when first 
interviewed.  Further, Phillips observes Rose 
admitted he suffered memory and trauma problems, 
and Martin never confronted Rose about the 
interview where he failed to divulge the cocaine deal 
until after they ended the tape, took a break, and 
then went back on the record.  Phillips questions if 
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Rose lied about his involvement with the cocaine 
deal, whether he also lied about reaching for his gun. 

 
Phillips asserts Rose's denial that his gun was 

loaded or that he reached for it, should not be 
resorted to as a basis for denying relief. Further, 
Phillips points out Rose's first statement that there 
was a third car at the scene is supported by Tamara 
Nichols' declaration that Graybill said he and Bishop 
were at the scene and he witnessed a shoot-out.  
Phillips observes defense investigator Gehrke's notes 
included Nichols' name, so Martin could have located 
this information.  

 
Phillips concludes that the fact he thwarted his 

defense counsel and claimed he was not at the scene 
should not benefit the prosecutor and deny him a 
new trial.  Phillips argues the prosecutor's violation 
of Brady by failing to correct false testimony or to 
disclose the secret agreement is not vitiated by the 
fact that Phillips lied to his defense counsel. 

 
The record reveals Minier did not commit 

perjury and that all parties understood he had a deal 
with Dunn but Colman had not been told about it.  
Even if Minier had testified about the details of the 
deal with Dunn, under the court's ruling that 
evidence would not have been admissible. Further, 
the actions of Minier and Dunn of pursuing 
discussions of a deal infer that Colman had not 
accepted the PC 32 offer relayed by Peterson.  Even 
assuming the court's ruling excluding any deal not 
directly communicated to Colman was erroneous, 
Phillips is still not entitled to relief because evidence 
of the deal with Dunn was not reasonably likely to 
affect the judgment of the jury in light of the other 
evidence assailing Colman's credibility. 
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3. Did Minier commit misconduct? 
 

a.  If Colman gave perjured testimony, was 
it knowingly done by Minier? Phillips II, 
267 F.3d at 984. 

 
The Madera County Superior Court found that 

even if a plea bargain was communicated to Colman, 
it was not prejudicial and "would not have even come 
close to changing the result."  FHP, Ex. 1 at 3-4.  As 
found above, Colman did not knowingly present false 
testimony about benefits given her in return for her 
testimony.  The only possible false testimony from 
Colman was her denial of knowledge that Phillips 
had his gun, while she now believes she brought 
Phillips' gun to Fresno.  January 13, 2003 Deposition 
at 38-39, 165, 173-74. 

 
A claim based on perjured testimony must show 

both that the testimony was perjured and that the 
prosecuting officials knew at the time the testimony 
was used that it was perjured.  Marcella v. United 
States, 344 F.2d 876, 880 (9th Cir. 1965).  No relief is 
available, even if a witness's testimony is perjured, 
unless there is evidence that the Government 
knowingly used the false testimony.  United States v. 
Reynoso-Ulloa, 548 F.2d 1329, 1340 (9th Cir. 1977); 
Briscoe v. LaHue, 460 U.S. 325, 327 n.1 (1983) (false 
testimony by itself has not been held to violate due 
process).  Moreover, where defense counsel knew well 
in advance of the trial what the witness had told law 
enforcement and were fully prepared to rebut that 
testimony and impeach the witness's credibility, the 
alleged perjury is fully explored at trial.  Reynoso-
Ulloa, id. 
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There is no evidence Minier knew Colman's 
denial about knowing of Phillips' gun was false. 

 
 b. Was Phillips prejudiced if Minier 

knew Colman testified falsely and did not correct it? 
The Ninth Circuit stated the jury's judgment might 
have been affected if it concluded Colman lied about 
the benefit she would receive.  Phillips II, 267 F.3d at 
985-86.  However, as determined above, Colman did 
not know of any benefit for her testimony and did not 
knowingly lie. 

 
Alternatively, since Colman did not knowingly 

lie, did Minier's permitting her to testify that she had 
not been promised any benefit, while knowing that 
testimony was highly questionable, affect the 
judgment of the jury?  Id. at 985.  The Ninth Circuit 
observes that Colman's testimony was the principal 
basis for the finding of premeditation and the special 
circumstance, and that had the issue at trial been the 
circumstances of the shooting (a "shoot-out" defense) 
instead of the identity of the shooter (an alibi 
defense), there would have been little, if any, 
corroboration of Colman's account.  Id. at 985. The 
Ninth states that without Colman's testimony, and in 
light of Phillips' current contention  that he took the 
victims' wallets in order to remove their 
identification from the crime scene, the State would 
have been hard pressed to explain why Phillips, in 
committing a robbery, left most of the money behind.  
Id. at 985-86.  

 
A habeas petition will be granted for 

prosecutorial misconduct only when the misconduct 
"so infected the trial with unfairness as to make the 
resulting conviction a denial of due process."  Darden 
v. Wainwright, 477 U.S. 168, 181 (1986). Minier's 
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argument at trial was not false, and in light of the 
other evidence outside Colman's testimony which tied 
Phillips to the crime, Phillips' right to a fair trial was 
not infringed. 

 
Phillips' [sic] argues that Colman's testimony 

was the only evidence of his complaint after the 
shooting that he couldn't find the money Bartulis and 
Rose were supposed to have, and that he 
intentionally ran into Rose with the car.  Both 
conclusions, however, can be inferred by Rose's 
testimony that Phillips told him to bring as much 
cash as he could to the meeting, searched him after 
the shooting, and ran into him with his car as he was 
fleeing the burning Ranchero.  Even if Martin had 
presented the defense that Phillips shot in self 
defense, Colman's testimony indicating Phillips' 
intent to rob Rose and Bartulis would have been 
corroborated by Rose's testimony that Phillips told 
him to bring all the cash he could with him.  
Similarly, Rose's testimony about Phillips asking for 
matches and hitting him with the car as he fled from 
the burning Ranchero would have corroborated 
Colman's testimony regarding Phillips' intent to kill. 

 
The Ninth Circuit observes that without 

Colman's testimony stating Phillips complained he 
couldn't find the money, the prosecution would have 
been hard pressed to explain why money was left at 
the scene if robbery was the motive for the crime.  
However, the prosecution could have explained, as 
they did at the penalty re-trial, that most of the 
money was in the upper pocket of Rose's jacket 
pocket, not his pants pocket where Phillips searched 
and found Rose's wallet. RT12:2992; RT11:2906. 
Colman's testimony supported the prosecution's case, 
but Rose's testimony was the essential part to the 
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jury's finding of premeditation and the special 
circumstance. 

 
 c.  Should Minier have disclosed benefits 

to Colman by Fresno County? 
 
Although Minier had constructive knowledge 

through Detective Flores of the benefits given 
Colman by Fresno County, those benefits were not 
exculpatory as impeachment because Colman did not 
know about them.  Neither would her arrest for drug 
sales have been exculpatory since at the time of 
Phillips' guilt trial it would not have been admissible 
for impeachment.  At that time only certain felony 
convictions were admissible to support or attack a 
witness's credibility.  See Calif. Evidence Code §§ 787 
and 788 (Stats. 1965, c. 299, § 2, operative Jan. 1, 
1967).  This prohibition was subsequently overruled 
by Proposition 8 in June of 1982, but at the time of 
Phillips' guilt trial, evidence of Colman's arrest would 
have been excluded.  See People v. Anderson,  20 Cal. 
3d 647, 650-52 (1978); People v. Harris, 47 Cal. 3d 
1047, 1080-81 (1989). 

 
For the same reason, Martin was not ineffective 

since no prejudice could result from any failure to 
discover Colman's arrest. 

 
4. Was there prejudice? 
 
 a.  If Colman committed perjury, could it 

have affected the jury's judgment?  The Ninth Circuit 
stated the jury's judgment might have been affected 
if Colman lied about the benefit she would receive.  
Id. at 986. 
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The Ninth Circuit recently held, regarding a 
similar claim, that the witness did not commit 
perjury where the deal between the prosecutor and 
the witness's attorney was not communicated to him.  
Hayes, 301 F.3d 1054.  Hayes found that although the 
witness testified falsely, he did so unknowingly.  Id. 
at 1073.  As found above, there is no evidence that 
Colman or Minier considered the PC 32 offer as 
surviving the termination of Peterson's 
representation, and thus Colman did not testify 
falsely when she denied any benefits.  Also, there is 
no evidence that Colman had any knowledge of the 
agreement between Minier and Dunn, or that she 
knew of any benefit from Fresno County, so she did 
not knowingly testify falsely nor commit perjury. 

 
 b.  Alternatively, since Colman did not 

knowingly present false testimony, did Minier's 
permitting her to give testimony which was highly 
questionable affect the judgment of the jury? 

 
In Hayes, the prosecutor represented to the 

court that no deal had been made, saying outside the 
presence of the jury there had been "no negotiations, 
no discussions at all."  301 F.3d at 1073-74. On 
appeal the state continued to deny there was an 
agreement between the prosecution and James's 
attorney, id. at 1072, n.l8,  and the California 
Supreme Court found no evidence of the agreement 
other than James's eventual non-prosecution.  On 
federal habeas review, the magistrate judge found a 
deal could be inferred from the record. Id. Hayes 
observed that although the prosecutor's denial of any 
deal was troubling, it was not reasonably probable 
the result would have been different had James 
testified truthfully, and the prosecutor's misconduct 
did not affect the verdict since his statement denying 
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the deal was made outside the presence of the jury 
and did not so infect the integrity of the proceedings 
so that the entire trial was unfair.  Id. at 1074.  The 
jury knew James had a motive to assist the 
government's case since they knew of the immunity 
he was given, money and plane tickets which had 
been provided, and benefits of the Witness Protection 
Program, and thus could weigh his testimony 
accordingly. Id. Also, the defense impeached James 
with evidence of his drug addiction and criminal 
record, and the jury knew that charges had been 
pending against James for two years.  Id. 

 
Was it reasonably probable the result would 

have been different if Colman had testified 
truthfully?  The reasonable probability standard is 
violated when the failure to disclose information 
"undermines confidence in the outcome of the trial."  
Kyles v. Whitley, 514 U.S. 419, 434 (1995). See also 
Killian, 282 F.3d at 1209 (finding there was a 
reasonable probability false testimony affected the 
verdict because the witness was a "make or break" 
witness for the state).  The record reveals that a 
substantial amount of evidence pertaining to 
Colman's credibility was presented, sufficiently 
placing the issue before the jury even though the deal 
between Minier and Dunn was not disclosed.  Both 
the California Supreme Court on direct appeal, and 
the Madera County Superior Court following the 
1990 evidentiary hearing, found this to be true.  
People v. Phillips, 41 Cal. 3d at 49; FHP, Ex. 1 at 3. 
Colman testified to her expectation of consideration, 
RT7: 223-24, that her bail was exonerated and she 
was released on her own recognizance, id. at 223, and 
to the numerous continuances granted for her 
preliminary hearing on the murder charge.  Id. at 
222-23. The prosecution stipulated the number of 
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continuances granted to Colman were unusual and 
seldom granted.  Id. at 334.  The prosecution 
discussed Colman's expected benefit from testifying 
in closing argument, RT10:49-51, as did the defense, 
with the defense vigorously asserting Colman's 
motivation to comply with the prosecution.  Id. at 88-
89, 100-101, 105.  During the final closing argument, 
the prosecution suggested that Colman was involved 
in acts of prostitution.  Id. at 137-38.  Lastly, the jury 
was instructed that Colman was an accomplice as a 
matter of law, so that her testimony required 
corroboration and was to be viewed with distrust.  Id. 
at 153-54. 

 
The California Supreme Court found that 

although the trial court's ruling barring admission 
into evidence of benefits or agreements which had 
not been communicated to Colman was erroneous, it 
did not warrant reversal.  People v. Phillips, 41 Cal. 
3d 29, 48 (1985).  "[T]he  jury was made well aware of 
the possible impact of Colman's expectation of 
leniency on her credibility. . . . [They] could properly 
assess Colman's credibility even without testimony 
on a specific agreement between [Dunn] and 
[Minier]."  Id. at 48-49.  Further, the state court 
found the suppressed evidence would not have 
altered the result stating, "the evidence against 
[Phillips] . . . was overwhelming.  While Colman was 
an important prosecution witness, the key witness 
against [Phillips] was Ronald Rose, the victim who 
miraculously survived despite being shot, set on fire 
and run over by a car.  Given Rose's testimony, and 
the considerable amount of corroborating evidence, 
the jury verdict as to guilt and the special 
circumstance allegation was virtually a forgone 
conclusion.  Under the circumstances, there was no 
prejudice to [Phillips]."  Id. at 49.  
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As found by the California Supreme Court, 

Colman was not a "make or break" witness for the 
prosecution. See Killian, 282 F.3d at 1209. A 
substantial amount of evidence besides Colman's 
testimony connected Phillips to the crime.  Most 
importantly, surviving victim Rose's testimony 
revealed the shots came from the direction where 
Phillips was standing, RT7:256, and he heard a 
man's voice while he was searched after being shot.  
Id. at 258. Only Rose, Bartulis, Phillips and Colman 
were present at the crime scene, id. at 176, 253, and 
Bartulis died almost instantly from a gunshot wound 
to the heart.  Id. at 4. Phillips' mother testified he 
said the Toyota's windshield was broken by gravel, 
id. at 231-32, and later told her not to mention the 
broken windshield to the police, who were looking for 
him.  Id. at 234. A discrepancy as to when and by 
whom Phillips' mother was informed of the broken 
windshield was revealed.  Phillips' mother said he 
told her on his return to her house at around 3:30 
a.m. and that she thought he was alone.  Id. at 232, 
235.  Phillips testified he talked to his mother on his 
return around 2:30 or 3:00 a.m.,  RT8:394-95, but 
went with Graybill to inform her of the broken 
windshield around 4:00 or 4:30 a.m.  Id. at  396-97.  
Phillips admitted to knowing there was a warrant for 
his arrest at the time he left California, id. at 406, 
and to using an alias while he was a fugitive. Id. at 
423.  Phillips talked of the effect of .45 gunshot going 
"through the body of the car after it went through 
him," in a telephone conversation Graybill taped 
after the subject crime.  Id. at 490. A bullet at 
Phillips' house, RT7:64-65, and shell casing found at 
the crime scene, id. at 78, were similar, and Graybill 
testified to Phillips' prior possession of a .45 
handgun.  Id. at 312-13.  In conclusion, this Court 
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fails to see how the additional knowledge of the deal 
negotiated with Dunn, after the presentation of all 
the other evidence regarding Colman's credibility, 
could possibly have changed the jury's verdict. 

 
Did Minier's alleged misconduct affect the 

verdict?  Evidence impeaching the testimony of a 
government witness falls within the Brady rule when 
the reliability of the witness may be determinative of 
a criminal defendant's guilt or innocence.  United 
States v. Brumel-Alverez, 991 F.2d 1452, 1458 (9th 
Cir. 1992).  Here Minier did not deny that a deal 
existed, he only denied that it had been 
communicated to Colman. 

 
Minier stated the purpose behind his habit of 

insulating accomplices from knowledge of the 
benefits they were to receive was so they would 
testify truthfully without having their testimony 
purchased in advance.  January 6, 2003 Deposition at 
73.  Martin [sic] asserts he entered into insulated 
agreements because he felt, and still feels, they are 
better than the alternative, that is, telling the 
accused exactly what they will get if they testify, in 
effect, to what he wanted to hear.  Id. at 118.  He 
views telling the witness what they will get as more 
like a contract or a purchase of the witness's 
testimony.  Id.  With an insulated agreement, the 
accused knows they will get consideration, but it will 
be contingent on their testifying truthfully, which he 
believes has a greater tendency to make them want 
to tell the truth.  Id. 

 
Minier observes that the practice was not 

unlawful nor improper until the direct appeal in this 
case.  Id. at 118-19.  Dunn stated the reason she did 
not tell Colman about the immunity deal was 
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because she wanted to make sure Colman told the 
truth.  January 9, 2003 Deposition, at 35.  Dunn said 
she does not think she ever told a client about an 
offer of total immunity.  Id.  In any case, as noted 
above, there is no prejudice to Phillips from the 
failure to disclose the deal between Minier and Dunn 
due to the other evidence which implicates Phillips in 
the crime. 

 
 c.  Was Minier's failure to disclose benefits 
to Colman by Fresno County, or Colman's 
arrest on drug charges, prejudicial? 

 
Phillips argues it is a reasonable inference that 

Colman was assisting the FBI in locating him since 
(1) Detective Santellano reported she was working 
with the FBI, (2) she was arrested on March 10, 1978 
but released prior to her March 15 appearance in 
Madera court, (3) Graybill admitted he was assisting 
law enforcement in locating Phillips, (4) Colman was 
living with Graybill in March of 1978, and (5) Phillips 
was arrested March 17, 1978. 

 
In order for there to be a due process violation, 

Brady requires that undisclosed evidence be material 
to the judgment of the jury.  373 U.S. at 87.  
Although Minier had constructive knowledge of the 
benefits given Colman by Fresno County, as noted 
above there was no requirement to disclose the 
benefits since Colman did not know about them and 
they were not admissible as impeachment.  Even 
assuming Minier was required to disclose the 
benefits, there is no prejudice in light of the other 
evidence connecting Phillips with the crime. 

 
Even assuming that the agreement between 

Minier and Dunn, as well as the Fresno County 
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benefits, should have been disclosed, there is no 
prejudice to Phillips since neither were material to 
the judgment of the jury in light of the other evidence 
which was presented. 

 
C. Brady Claim: Failure to Disclose Exculpatory 

Evidence 
 
Phillips asserts that new evidence, material to 

Colman's credibility, exists which trial counsel 
should have uncovered and/or the prosecutor should 
have disclosed.  Phillips argues that basic 
investigation of Colman's background would have 
revealed her March, 1978 arrest with Graybill for 
narcotic sales, which would have been highly 
probative of her lack of honesty and her bias in favor 
of the prosecution. 

 
On the basis of a tip in March of 1978, Fresno 

police undercover officer Detective Pete Santellano 
was investigating Graybill for heroin sales. While 
negotiating with Graybill, Detective Santellano met 
Colman at Graybill's house.  Detective Santellano 
later met Graybill and Colman, gave Graybill 
approximately $700, and stayed with Colman while 
Graybill went to purchase the heroin.  Graybill and 
Colman were arrested following Graybill's return. 

 
Both Graybill and Colman were released when 

Graybill agreed to work with Detective Santellano.  
Graybill, however, did not fulfill the terms of the 
agreement, was re-arrested on the same charges, and 
was sentenced to probation.  Detective Santellano 
recalls receiving information that Graybill was 
working with the Madera County Sheriffs Office. 
Detective Santellano does not recall when he received 
information that Colman was involved in Phillips' 
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case, but does recall that a FBI agent called and said 
Colman was going to cooperate, so Detective 
Santellano's office did not pursue a warrant for 
Colman's arrest as they did for Graybill. Detective 
Santellano was also told by Detective Fred Flores 
(one of the chief investigators in Phillips' case) that 
Colman was cooperating. 11   Detective Santellano 
stated Colman was aware Flores had contacted him 
about Phillips' case. 

 
Phillips contends Colman would have been 

highly motivated to cooperate with law enforcement 
and inculpate Phillips as much as possible, especially 
since her status as a homicide witness gained her 
special favors in the March 1978 arrest. Trial counsel 
Martin did not discover Colman's March 1978 arrest, 
nor did Minier disclose such information.  Phillips 
asserts Minier is responsible for the benefits given to 
Colman through Flores even if he did not directly 
know of them.  United States v. Butler, 567 F.2d 885 
(9th Cir. 1978).  Due to Minier's failing to disclose 
this and other information, Phillips alleges the jury 
did not have sufficient information to appraise the 
biases of either Colman or Graybill.  United States v. 
Lopez, 885 F.2d 1428, 1438 (9th Cir. 1989).  Had 
Colman not been cooperating with the FBI and 
Flores, she would have been rearrested on the heroin 
charges once Graybill failed to fulfill the conditions of 
his release.  Thus, Phillips alleges Colman's 
undisclosed March 1978 arrest was highly significant 
in terms of her bias against Phillips and her 
motivation to testify falsely against him.  Phillips 
contends Martin's failure to discover these facts, and 
                                         

11 Detective Santellano states Flores was, and still is, 
his friend, but admits he has not had contact with him in the 
past ten years. 
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Minier's failure to disclose them, caused reversible 
error. 

 
 Phillips asserts that the circumstances 
surrounding his arrest in Utah disclose that Colman 
was cooperating with law enforcement.  During her 
deposition, Colman denied having any contact with 
Phillips after she came back to California, that she 
didn't work with law enforcement to help locate 
Phillips, and that she told what she knew about 
where he was when originally asked, but that she did 
have contact with law enforcement in March when 
she told them where she thought Phillips was. 
Detective Santellano stated Colman was arrested on 
March 10, 1978, and that sometime after that an FBI 
agent told him Colman was going to cooperate.  
Colman testified at the guilt trial she knew that 
Phillips was working for Bob Mayo while they were 
in Salt Lake City.  Colman's interviews on December 
28, 1977 and January 4, 1978, reveal she did not at 
that time disclose that Phillips was in Utah working 
for Bob Mayo. 

 
Phillips contends Colman's statement that she 

had contact with law enforcement in March 1978 
telling them where Phillips was, and Detective 
Santellano's statement that he was told by the FBI 
that Colman was cooperating, clearly infer that 
Colman did  not yield Phillips' location until after her 
March 1978 arrest.  Gehrke's notes show information 
was available from which Colman's status as a 
cooperating witness could have been developed. 

 
The failure to disclose evidence favorable to the 

accused violates due process if it is material to guilt, 
that is if there is a reasonable probability that had 
the evidence been disclosed the result of the 
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proceedings would have been different.  Brady, 373 
U.S. 83.  To succeed on a Brady claim, Phillips must 
show that the undisclosed evidence "could reasonably 
be taken to put the whole case in such different light 
as to undermine confidence in the verdict."  Kyles, 
514 U.S. at 435.  

 
 The State argues that overwhelming evidence 
establishes Phillips' guilt, so that there would have 
been no change in the outcome had the jury learned 
Colman had been minimally involved with Graybill 
as he dealt heroin, because the jury also would have 
been told that Colman, Dunn, and Minier were 
unaware of any connection between the Fresno case 
and Phillips' case. The State contends the same 
would be true if Phillips had proffered a self-defense, 
because the evidence by Rose, and the fact that Rose 
corroborated Colman's testimony, would have 
insured a guilty verdict and true special 
circumstance finding. 

 
As observed above, Colman's March 1978 arrest 

would not have been admissible under California law 
at the time of Phillips' trial.  Although Colman was 
released by Fresno County shortly before Phillips' 
arrest, so was Graybill, who admitted to working 
with law enforcement to apprehend Phillips.  In light 
of all the evidence in this case, the benefits given 
Colman by Fresno County would not have 
undermined the verdict had they been disclosed. 

 
D.  Cumulative Error 
 
The Ninth Circuit observed that the finding of 

premeditation and the true special circumstance was 
principally based on Colman's testimony, and that 
had the issue at trial been the circumstances of the 
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shooting (a "shoot-out defense") instead of the 
identity of the shooter (an alibi defense), there would 
have been little, if any corroboration of Colman's 
account.  267 F.3d at 985. The Ninth concludes that 
Colman's testimony, and her credibility, were crucial 
to Phillips' eligibility for death, and that had the jury 
concluded she lied about the benefit she would 
receive, "its judgment might well have been affected." 
Id. at 986. 

 
Only minimal evidence supports a "shoot-out 

defense."  The evidence that Phillips alleges supports 
a "shoot-out defense" is: autopsy photos and Sheriff 
Bates' declaration stating Phillips could not have 
fired the fatal shot, the ReVille report, Colman's 
interview statement that immediately after the 
shooting Phillips reached into the truck and retrieved 
Rose's gun, and statements by Graybill to Tamara 
Nichols and Gaty Bishop about the shooting.  Phillips 
II, 267 F.3d at 976-77.  As discussed in section A.3. 
above, none of this evidence is particularly strong. 

 
Even assuming Martin had presented the 

available shoot-out evidence and that the deal to 
dismiss the charges against Colman had been 
disclosed, there was still a sufficient basis to find 
Phillips guilty of first-degree felony murder and to 
find true the special circumstance of in the course of 
a robbery.  Even had the relatively weak evidence of 
a shoot-out been presented, it would likely have been 
overpowered by Rose's testimony of the extent of his 
injuries and the lack of any evidence showing 
provocation.  Even without Colman's testimony, it is 
reasonably likely that Rose's testimony, combined 
with the other evidence, would have been sufficient 
to support a finding of intent to kill. 
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Phillips argues Colman's "admission" in her 
2003 deposition that she transported his gun to 
Fresno supports his assertion that the shooting was 
not premeditated or alternatively that it occurred in 
the course of a robbery, i.e., that no robbery-murder 
was intended, because (1) he didn't have his gun, 
Colman did; (2) he hadn't planned to meet Colman 
until she called to say her plane was delayed and she 
needed a ride; and (3) even if he had planned to meet 
Rose and Bartulis, he wouldn't have known where 
his gun was if Colman's plans hadn't changed. 

 
Phillips' second and third points are 

contradicted by both Rose and Colman.  If Colman's 
2003 deposition, where she admits to transporting 
Phillips' gun, is accepted as true, Colman also states 
there that she transported the gun at Phillips' 
request, and asserts Phillips had plans to meet her 
later the same day, thus enabling him to obtain his 
gun before meeting with Rose and Bartulis.  January 
13, 2003 Deposition at 173-74. 

 
This assertion, that Phillips intended to come to 

Fresno and meet Colman, is supported by consistent 
testimony from both Rose and Colman.  Rose has 
consistently testified, first in a police interview on 
December 14, 1977, next at the preliminary hearing, 
again at the guilt trial, and finally in his 2003 
deposition, that Phillips selected the time and place 
and set the meeting at the gas station by the 
Carousel Motel.  CT1:66; RT1:91-92; RT7:249, 251; 
January 7, 2003 Deposition at 53-54, 88. Similarly, 
Colman stated in her initial interview with law 
enforcement that Phillips knew she was planning to 
stay at the Carousel Motel.  FHP, Ex. 5 at 17.  It is a 
reasonable conclusion that Phillips planned to meet 
Colman despite her initial claim to law enforcement 
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that she did not know Phillips was coming to Fresno 
that night.  FHP, Ex. 5 at 17; Janumy 4, 1978 
Interview at 36. 

 
It is not likely that it was just coincidence 

Phillips told Rose and Bartulis to meet him at the 
same motel where Colman was planning to be. The 
conclusion that Phillips planned to meet Colman, 
thus allowing him to obtain his gun prior to meeting 
Rose and Bartulis, is also supported by the timing of 
Phillips telling Rose about the meeting in Fresno on 
the morning of December 7th, the day after Colman 
and Phillips had made plans for the trip to Fresno. 
RT7:250; FHP, Ex. 5 at 16.  Further, if Colman had 
no plans to meet Phillips in Fresno, there was no 
reason for her to have brought Phillips' gun, as well 
as her own gun, with her. 

 
In Colman' first interview with law 

enforcement, she said she didn't know Phillips was 
coming to Fresno the night of December 7, 1977, 
FHP, Ex. 5 at 17, and at trial she testified she did not 
know how Phillips got his gun.  RT7:148.  In her 2003 
deposition, Colman said that she probably brought 
Phillips' gun to Fresno at his request, but also said 
she had plans to meet him here.  January 13, 2003 
Deposition at 39, 44, 165, 173-75.  Phillips cannot 
pick and choose parts of testimony to rely on, taking 
only part of Colman's recent admission (that she 
transported his gun to Fresno) and combining it with 
part of her prior testimony (that she did not plan to 
meet him in Fresno), in order to show himself as less 
culpable. 

 
As noted above, there is sufficient support for 

the death eligibility finding from Rose's testimony 
alone.  Phillips set up the meet, told him to bring all 
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the cash he could, asked them for matches, searched 
him after the shooting, poured gas on them and set 
them on fire, and ran him down with the car.  
RT7:249; 250; 254; 253, 256, 258; 257, 259; and 260.  
None of the evidence presented provides sufficient 
proof of any of Phillips' allegations in order to entitle 
him to relief. 

 
ORDER 

 
Phillips' remanded claims pertaining to his guilt 

conviction and death eligibility determination are 
DENIED. 

 
 

IT IS SO ORDERED. 
 
 

DATE:  Feb. 19, ‘04 
  
 

__/s/_____________________________________ 
  ROBERT E. COYLE 

Senior United States District Judge 
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OPINION 

 
 REINHARDT, Circuit Judge: 
 
California prisoner Richard Louis Arnold 

Phillips appeals the district court's denial, without 
an evidentiary hearing, of his 28 U.S.C. § 2254 
habeas corpus petition.  We conclude that Phillips 
has asserted a colorable claim that the combined 
prejudicial effect of his counsel's ineffective 
assistance, and the State's presentation of false 
testimony regarding the existence of a plea 
agreement with its chief witness, requires setting 
aside the findings that rendered him eligible for a 
sentence of death. Accordingly, Phillips has 
established his entitlement to an evidentiary hearing 
on those two claims, and we reverse in part and 
remand with instructions that the district court 
conduct such a hearing. We reject Phillips's 
remaining claims for relief. 

 
I. Background  
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A. Procedural History  
 

Phillips was convicted on January 31, 1980 of 
the first degree murder of Bruce Bartulis, the 
attempted murder of Ronald Rose, two counts of 
robbery, and the personal use of a firearm in the 
commission of the crimes. The jury also found the 
special circumstance of murder during the 
commission of a robbery to be true.  On February 1, 
1980, following the presentation of the penalty phase, 
the jurors returned a verdict of death.  The California 
Supreme Court affirmed Phillips's conviction on 
direct appeal, but reversed his death sentence.  
People v. Phillips, 41 Cal. 3d 29, 711 P.2d 423, 222 
Cal. Rptr. 127 (Cal. 1985).  After a second penalty-
phase trial, some twelve years after the initial 
verdict, Phillips was once again sentenced to death 
on March 13, 1992. 

 
In the interim, from 1987 through 1990, Phillips 

filed four petitions seeking collateral relief in the 
Madera County Superior Court. Two of those 
petitions were denied following evidentiary hearings, 
and the other two were denied without hearings. 
Phillips presented all four petitions to the Fifth 
District Court of Appeal, which denied relief.  The 
California Supreme Court denied review of all four 
petitions. 

 
On March 4, 1992, prior to being resentenced, 

Phillips filed a federal habeas corpus petition, raising 
only guilt-phase claims.  The district court dismissed 
the petition without prejudice on two grounds:  that 
entertaining the petition would interfere with 
ongoing state criminal proceedings with respect to 
the sentence, see Younger v. Harris, 401 U.S. 37, 27 
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L. Ed. 2d 669, 91 S. Ct. 746 (1971), and that Phillips 
had not exhausted his state remedies.  On May 26, 
1995, some fifteen years after his conviction, we 
reversed the district court's dismissal, holding that 
the extraordinary delay that Phillips had already 
experienced in seeking review of his constitutional 
claims justified consideration of his guilt-phase 
claims even though his death sentence was still 
under review in the California courts --and would be 
for another five years.  Phillips v. Vasquez, 56 F.3d 
1030, 1037-38 (9th Cir. 1995).  

  
Phillips thereafter filed an amended petition on 

July 15, 1996, alleging that his trial counsel rendered 
ineffective assistance, that the prosecution made 
knowing use of perjured testimony and failed to 
disclose evidence favorable to the defense, that the 
State destroyed evidence in bad faith, that he is 
factually innocent of capital murder, and that 
cumulative error prejudiced his trial. The State 
moved for summary dismissal, but its motion was 
denied on January 14, 1997.  Phillips then filed two 
motions for an evidentiary hearing.  The first was 
denied without prejudice on October 17, 1997, and 
the second was denied on July 13, 1998, along with 
Phillips's habeas petition.  This appeal followed.1  
                                         

1 While this appeal was pending, Phillips's second death 
sentence was affirmed by the California Supreme Court on 
January 24, 2000.  On September 27, 2000, the state supreme 
court denied Phillips's petition for post-conviction relief.  
Phillips thereafter filed motions preliminary to filing a federal 
habeas petition challenging his sentence in the district court, 
and a majority of the panel concluded in an unpublished order, 
with Judge Kleinfeld concurring and dissenting, that a habeas 
challenge to the sentence constitutes a part of the pending 
habeas proceeding, the conviction portion of which is now before 
us.  In view of the unique circumstances of Phillips's case and 

(continued…) 
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B. Facts  
 

A full statement of the facts developed at trial 
can be found in the original decision of the California 
Supreme Court affirming Phillips's conviction on 
direct appeal.  People v. Phillips, 41 Cal. 3d 29, 711 
P.2d 423, 427-30, 222 Cal. Rptr. 127 (Cal. 1985). The 
following facts, taken from that opinion, are relevant 
for purposes of this habeas appeal: 

  
Phillips became involved in a large cocaine deal 

with Ronald Rose and Bruce Bartulis.  Both Rose and 
Bartulis agreed to invest $ 25,000 each in order to 
purchase a significant amount of cocaine.  Unable to 
produce the agreed upon amount of money, Rose 
ultimately gave Phillips a promissory note for $ 
25,000.  The amount apparently included funds to 
purchase housing insulation in addition to cocaine. 

 
A few months later, Phillips informed Rose and 

Bartulis that he knew where to obtain stolen 
insulation.  Phillips arranged to meet Rose at a gas 
station in Fresno, California, in order to exchange 
cash for the stolen insulation. Rose and Bartulis 
drove to the station in Rose's 1977 Ranchero.  Rose 
had an unloaded .44 magnum pistol in the vehicle, 
with some ammunition behind one of the seats. 
                                         
(…continued) 
the extraordinary delay that occurred in the state proceedings, 
rather than postpone our ruling on Phillips's challenge to his 
conviction until the district court has considered Phillips's 
sentencing issues, we consider the conviction issues now and 
reverse in part and remand, so that the two parts of Phillips's 
habeas proceeding may be considered together and so that any 
future appeal will present all conviction and sentencing issues 
at one time. 
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Phillips arrived at the station with his girlfriend, 
Sharon Colman.  After meeting up with Rose and 
Bartulis, the four proceeded in two cars (Phillips and 
Colman in a Toyota; Rose and Bartulis in the 
Ranchero) to a different location--a vacant lot off of 
the freeway. Before arriving at the lot, they all 
stopped at another gas station, where Phillips used 
the restroom. 

 
Among other things, Colman testified to the 

following:  After leaving the restroom, Phillips 
walked over to the Ranchero and borrowed matches, 
although during the time they had been living 
together (the past two months approximately), 
Phillips did not smoke.  Once the four arrived at the 
vacant lot, Phillips got out of the Toyota and spoke 
for some time to Rose and Bartulis through the 
Ranchero driver-side window. 

 
At some point, she heard shots fired and as a 

result, she looked up and saw Phillips holding a gun. 
Phillips took Rose's and Bartulis's wallets which 
contained a total of $ 120 to $ 150 and brought them 
back to the car.  He then set the Ranchero on fire 
using gasoline he obtained from the trunk of the 
Toyota.  Rose, who was still alive, jumped out of the 
burning Ranchero.  Upon realizing that Rose was 
still alive, Phillips drove the Toyota into Rose and hit 
him, also cracking the Toyota's windshield. Upon 
first finding the wallets and again while driving 
away from the shootings, Phillips lamented not 
finding more money than he did. 

 
Bartulis died at the scene, but Rose survived 

despite five gunshot wounds and severe burns. 
Deputies later found large amounts of burned 
currency in $ 100 denominations at the crime locale. 
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Approximately one week later, after warrants were 
issued for their arrest, Phillips and Colman went to 
Salt Lake City where Colman had relatives.  Phillips 
was apprehended a few months later by the FBI. 

 
At trial, in addition to Colman's testimony, Rose 

testified that he had limited memory of the shooting 
and never actually saw who fired the shots. He 
recalled that just prior to the gunshots Phillips was 
alone at the driver's side window, that the shots 
came from the direction where Phillips was standing, 
and that Rose heard a male voice close to him while 
he was being searched. 

 
Phillips's counsel presented an alibi defense. 

Phillips testified at trial that he was being framed 
and that he had in fact been at a meeting in 
Sacramento and then at a disco during the time the 
crime was committed.  Phillips claimed that he lent 
the Toyota to the "coordinator" of the cocaine 
purchase, Richard Graybill, who returned it to him 
damaged, and that he fled to Salt Lake City pursuant 
to an agreement with Graybill. Defense counsel 
presented no corroboration for Phillips's alibi, 
claiming that Phillips feared reprisal if he divulged 
the identity of the people he had met with in 
Sacramento. 

 
Phillips now concedes, as he did at his second 

penalty-phase trial, that his trial testimony was not 
only deeply unconvincing, but actually false, and that 
he was in fact present at the crime scene.  He alleges 
that Bartulis was killed in a shoot-out.  According to 
Phillips's declaration, he fired his weapon at Rose 
and Bartulis only after "he heard the 'click' of a 
hammer going back on a revolver"; he also declares 
that he "found a large revolver in Rose's hand after 
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the shooting."  Phillips contends that Bartulis was 
killed not by his bullet but by Rose's, and that he will 
be able to establish as much if given the opportunity 
to develop facts at an evidentiary hearing.  In fact, 
Phillips argues that evidence currently available --
and, more saliently, available to counsel at the time 
of trial --supports his contention that Bartulis was 
killed during a shoot-out.  He further alleges that the 
key witness against him, Sharon Colman, and 
Madera County District Attorney David Minier both 
lied under oath about the existence and nature of a 
plea agreement under which Colman would receive 
lenient treatment in exchange for her testimony that 
Phillips not only killed Bartulis but that he did so in 
the course of a robbery, thus rendering Phillips 
eligible for the imposition of the death penalty.  We 
discuss Phillips's additional factual allegations, as 
they relate to his claims for relief, below. 

 
II. Standard for Granting Evidentiary Hearing  
 

On this appeal, Phillips asks that we direct the 
district court to afford him an evidentiary hearing on 
his constitutional claims. The standard governing 
such requests establishes a reasonably low threshold 
for habeas petitioners to meet.  A habeas petitioner is 
entitled to an evidentiary hearing if: (1) the 
allegations in his petition would, if proved, entitle 
him to relief; and (2) the state court trier of fact has 
not, after a full and fair hearing, reliably found the 
relevant facts.  See, e.g., Townsend v. Sain, 372 U.S. 
293, 9 L. Ed. 2d 770, 83 S. Ct. 745 (1963); Jones v. 
Wood, 114 F.3d 1002, 1010; Smith v. McCormick, 914 
F.2d 1153, 1170 (9th Cir. 1990). "Where a petitioner 
raises a colorable claim [to relief], and where there 
has not been a state or federal hearing on this claim, 
we must remand to the district court for an 
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evidentiary hearing." Id. (quoting Harich v. 
Wainwright, 813 F.2d 1082, 1090 (11th Cir. 1987)). 
In these circumstances, a petition may be dismissed 
without a hearing only when it consists solely of 
conclusory, unsworn statements unsupported by any 
proof or offer thereof.  Coleman v. McCormick, 874 
F.2d 1280, 1284 (9th Cir. 1989) (en banc). 

 
III. Procedural Issues  
 
 A.  Applicability of the Antiterrorism and 
Effective Death Penalty Act of 1996 (AEDPA) 
 

It is undisputed that AEDPA's substantive 
provisions do not apply to this appeal.  The Supreme 
Court has held that AEDPA's amendments to 28 
U.S.C. § 2254 apply only to cases filed after April 24, 
1996, the statute's effective date.  Lindh v. Murphy, 
521 U.S. 320, 327, 138 L. Ed. 2d 481, 117 S. Ct. 2059 
(1997); see also  Jeffries v. Wood, 114 F.3d 1484, 
1495-96 (9th Cir. 1997) (en banc).  Phillips filed his 
original federal petition on March 4, 1992.  Following 
the district court's dismissal of that petition, we 
reversed and remanded, and Phillips filed the instant 
amended petition on July 15, 1996. In these 
circumstances, we treat Phillips's amended petition --
filed after AEDPA's effective date --as part of his 
earlier, erroneously dismissed petition, and apply 
pre-AEDPA law.  See  Williams v. Calderon, 83 F.3d 
281, 285 (9th Cir. 1996).2  

                                         
2 Although Phillips's entitlement to relief is governed by 

pre-AEDPA law, the Supreme Court has held that AEDPA's 
provisions regarding the issuance of a certificate of 
appealability (COA) as a predicate to review in the court of 
appeals apply to all cases in which the notice of appeal was filed 
after AEDPA's effective date.  Slack v. McDaniel, 529 U.S. 473, 

(continued…) 
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B. Exhaustion of State Remedies  
 

As the district court noted in its order denying 
the State's motion for summary dismissal, portions of 
Phillips's claims have not been presented to the 
California Supreme Court, and thus Phillips's 
petition is, at first glance, a" mixed" one.  See  Rose v. 
Lundy, 455 U.S. 509, 71 L. Ed. 2d 379, 102 S. Ct. 
1198 (1982). However, the district court correctly 
concluded that Phillips's claims were none-the-less 
exhausted because "a return to state court for 
exhaustion would be futile."  As the Supreme Court 
has made clear, the exhaustion requirement applies 
"only to remedies still available at the time of the 
federal petition."  Engle v. Isaac, 456 U.S. 107, 125-
26 n.28, 71 L. Ed. 2d 783, 102 S. Ct. 1558 (1982).  "In 
determining whether a remedy for a particular 
constitutional claim is 'available, 'the federal courts 
are authorized, indeed required, to assess the 
likelihood that a state court will accord the habeas 
petitioner a hearing on the merits of his claim." 
Harris v. Reed, 489 U.S. 255, 268, 103 L. Ed. 2d 308, 
109 S. Ct. 1038 (1989) (O'Connor, J., concurring). 

                                         
(…continued) 
482, 146 L. Ed. 2d 542, 120 S. Ct. 1595 (2000).  Phillips's appeal 
falls within this category. Consistent with Slack, we treat 
Phillips's notice of appeal as a request for a COA.  See id.  We 
conclude that he has made the requisite "substantial showing of 
the denial of a constitutional right,"  28 U.S.C. § 2253(c)(2), with 
respect to each of the claims he raises on appeal, in that 
"reasonable jurists would find the district court's assessment of 
the constitutional claims debatable or wrong." Id. at 484; see 
also  Schell v. Witek, 218 F.3d 1017, 1021 n.4 (9th Cir. 2000) (en 
banc); Lambright v. Stewart, 220 F.3d 1022, 1024 (9th Cir. 
2000).  We therefore grant the COA and exercise jurisdiction 
over these issues. 
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The district court determined that the Cali-
fornia courts would not afford Phillips a hearing on 
the merits of his unexhausted claims, and therefore 
held that Phillips had satisfied the exhaustion 
requirement. The State does not challenge that 
ruling on appeal. 

 
C. Cause and Prejudice  
 

Phillips is not entitled to a hearing in the dis-
trict court on his ineffective assistance of counsel 
claim --specifically, the claim regarding his counsel's 
failure to present a "shoot-out" defense, see infra Part 
III --unless he demonstrates both cause for his failure 
to develop this claim in state court and resulting 
prejudice therefrom.  See  Keeney v. Tamayo-Reyes, 
504 U.S. 1, 11, 118 L. Ed. 2d 318, 112 S. Ct. 1715 
(1992). 

 
The State and the dissent do not contest 

prejudice but assert that Phillips has not shown 
"cause."  The State in its brief argues that Phillips 
cannot establish "cause" because he did not present 
the particular ineffective assistance of counsel claim 
in either of the two state evidentiary hearings that 
were conducted.  The State fails, however, to address 
Phillips's subsequent request for a hearing on this 
specific claim or the state court's failure to afford him 
the requested hearing.  It simply states on several 
occasions that Phillips failed to develop the facts at 
one of the earlier hearings.  Significantly, the State 
fails to identify any procedural rule that might have 
justified a refusal to grant Phillips's request for a 
hearing at which he could develop separately the 
facts regarding the "shoot-out" claim.3 
                                         

3  The state court orders set forth no procedural (or 
(continued…) 
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The dissent essentially makes the same error. 

It, too, fails to recognize during its basic analysis of 
the issue that the state court expressly denied 
Phillips's request to develop facts related to the 
"shoot-out" ineffective assistance of counsel claim. 
The State, however, did deny Phillips's express 
request for a hearing on the "shoot-out" claim and, 
under Ninth Circuit precedent, the state court's 
denial of that hearing is sufficient for Phillips to 
show "cause": 

  
 When a state court denies an  evidentiary 
hearing on a colorable ineffective 
assistance of counsel claim after proper 
request, a habeas petitioner has fulfilled 
the Tamayo-Reyes "cause" requirement. 
Simply put, the state cannot successfully 
oppose a petitioner's request for a state 
court evidentiary hearing, then argue in 
federal habeas proceedings that the 
petitioner should be faulted for not 
succeeding. 

Correll v. Stewart, 137 F.3d 1404, 1413 (9th Cir. 
1998). 
 

Oddly, the dissent relies heavily on another part 
of Correll that discusses a different claim than is 
discussed in the quoted passage.  As to that other 
claim, the petitioner failed completely to ask for an 
evidentiary hearing in state court on the ground on 
which he later sought a hearing in federal court. 

                                         
(…continued) 
indeed any other) basis for the denial of a hearing on the "shoot-
out" issue. Instead, they simply deny Phillips's petitions 
summarily. 
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Accordingly, Correll held the other claim barred, 
unlike the claim as to which an evidentiary hearing 
was requested.  Here, Phillips specifically asked the 
state court for a hearing on the identical issue now 
before us and the state court denied his request. 
Thus, the portion of Correll quoted above is both 
applicable and dispositive. 

 
Subsequently, the dissent, in an attempt to 

avoid the dispositive effect of Correll, argues that 
Phillips should have presented the "shoot-out" 
ineffective assistance of counsel claim at one of the 
earlier hearings.4  Our dissenting colleague appears 
                                         

4 The dissent states:  "The question that has to occur to 
anyone reading a case twenty-four years old has to be, 'Why 
didn't Phillips mention before now that his alibi was a lie, and 
that his lawyer was a dunce for not presenting his shoot-out de-
fense? '"  Dissent at 14511.  Obviously Phillips did, many years 
ago.  Moreover, the dissent fails to note that the case is twenty-
four years old because of errors made by the state court 
requiring new sentencing proceedings, significant problems in 
getting accurate sentencing trial transcripts, and the inordinate 
delay in the state courts' commencement and review of the new 
proceedings.  See Phillips v. Vasquez, 56 F.3d 1030, 1032 (9th 
Cir. 1995).  Phillips's death sentence was first reversed in 1985. 
The required new state proceedings in the trial court did not 
end until approximately twelve years after the initial verdict, 
and direct review of Phillips's second death sentence did not 
conclude until January, 2000.  See supra note 1.  Ineffective 
assistance of counsel claims are generally brought in collateral 
proceedings, at which a record can be developed. Phillips 
commenced his state habeas proceedings in 1988, years before 
direct review of his appeal had concluded. He requested an 
evidentiary hearing on his "shoot-out" ineffective assistance of 
counsel claim approximately two years after the initiation of his 
state habeas proceedings. No one questions that those 
proceedings were commenced in a timely manner.  Given that 
Phillips was attempting to develop a host of habeas claims while 
his case was still on direct appeal, it is hardly surprising that he 

(continued…) 
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to be hinting at the possibility of a procedural bar to 
Phillips's claim, although like the State he relies on 
no particular state rule. The reason for this is 
evident.  As we noted earlier, the state court, in its 
order denying Phillips's request for a hearing on his 
shoot-out-based claim, did not rely on any procedural 
bar.  It is true that at the time of Phillips's request 
California had certain procedural rules governing 
both the timeliness of claims on collateral appeal and 
the filing of successive petitions, but the state court 
did not cite to any of them.  Moreover, even if the 
state court had relied on one or more such rules, none 
of them constituted an independent and adequate 
state ground barring federal review at the time 
Phillips made his request for a hearing; and the 
district court so ruled, in a holding that the State 
does not contest on appeal.  In issuing its ruling, the 
district court simply followed our precedent. This 
court has previously held in opinions controlling here 
that California applied both its timeliness rules and 
its rules governing successive petitions in an 
inconsistent manner during the time period pertinent 
to Phillips's proceedings.  See Morales v. Calderon, 85 
F.3d 1387, 1391-93 (9th Cir. 1996); Siripongs v. 
Calderon, 35 F.3d 1308, 1317-18 (9th Cir. 1994).  Any 
intimation of a procedural bar to federal review of 
Phillips's claim is therefore wholly without merit.  

 
Because Phillips was not barred from receiving 

a state court hearing on his "shoot-out" ineffective 
assistance of counsel claim by any regularly applied 
state rule, and because the state court orders offered 
                                         
(…continued) 
did not raise all of his collateral claims in his initial post-
conviction petition, or that he is not precluded from presenting 
them in separate petitions.  See infra page 14485. 
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no reason for the refusal to afford Phillips the 
evidentiary hearing he requested, the State's denial 
of an evidentiary hearing with respect to Phillips's 
claim constitutes "cause" under Correll.  Accordingly, 
we proceed to the merits of the claims. 

 
IV. Ineffective Assistance of Counsel  
 

Phillips contends that his trial counsel, Paul 
Martin, rendered ineffective assistance by presenting 
his patently meritless alibi defense to the jury 
without investigating any other defenses --notably, 
the defense that Bartulis was killed during a shoot-
out --and that "effective trial counsel in a capital case 
cannot allow his client to decide without adequate 
advice upon a hopeless alibi defense which counsel 
believes is false."  Because there has been no state 
court hearing on Phillips's ineffectiveness claim, "the 
only question is whether [Phillips] raises a 'colorable' 
claim of ineffective assistance."  Babbitt v. Calderon, 
151 F.3d 1170, 1177 (9th Cir. 1998).  In other words, 
to obtain an evidentiary hearing, Phillips's 
allegations, if proved, must raise a colorable claim 
that his counsel's performance fell below reasonable 
standards, as well as a colorable claim that, but for 
counsel's ineffective performance, there is a 
reasonable probability that the outcome of the 
proceedings would have been different.  To put this 
appeal in perspective, Phillips does not contend that 
effective counsel would have secured him an 
acquittal on the basic charges, but rather that, had a 
"shoot-out" defense been presented at trial, there is a 
reasonable probability that the jury would not have 
found him eligible for the death penalty --as it did 
when it found him guilty of first degree murder with 
the special circumstance of having committed that 
murder during the commission of a robbery.  In 
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short, Phillips does not contend that he could not 
have been convicted on a murder charge, but only 
that he could not have been found to be death-
eligible. 

 
A.  Deficient Performance  
 

Phillips alleges that Martin "knew or should 
have known that an uncorroborated alibi defense was 
hopeless because there was overwhelming credible 
evidence that Phillips was the shooter, Phillips's 
testimony made no rational sense, and Phillips would 
destroy his credibility by wrongfully refusing to 
answer questions on cross-examination."  Despite 
what Phillips characterizes as the "hopeless" nature 
of his asserted alibi defense, Phillips alleges that 
Martin did not confront him with the obvious 
deficiencies in his story because Martin had not 
investigated the facts of the shooting and therefore 
did not know that there was a viable alternative 
defense:  that Bartulis had been killed in a shoot-out, 
probably unintentionally, by Rose.  Rather, Martin 
simply provided Phillips with copies of the police 
reports and asked him for his version of events. 

 
Martin's ineffectiveness is underscored, Phillips 

contends, by evidence that was in Martin's possession 
prior to trial, as well as evidence that was easily 
discoverable, that would have supported the "shoot-
out" defense.  That evidence consists of: (1) autopsy 
photographs of Bartulis that show the bullet's 
trajectory and demonstrate that Phillips could not 
have fired the fatal shot from where Rose and 
Colman testified that he was standing, and a 
declaration by Madera County Sheriff/Coroner 
Edward Bates that supports that conclusion; (2) a 
police report stating that Colman, the State's 
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principal witness, had told one Dr. ReVille that "both 
parties shot at each other at the same time, shooting 
out the window shield on[Phillips's] Toyota;" (3) a 
taped police interview in which Colman said that 
immediately after the shooting, Phillips reached into 
the victims' truck and retrieved Rose's gun, thus 
demonstrating that Phillips knew Rose had a gun 
and that the gun was accessible rather than hidden; 
(4) evidence that Graybill, who Phillips contends was 
present during the shooting, told his companion 
Tamera Nichols that a "business deal had gone sour" 
and that "all of a sudden both parties just started 
shooting each other," and (5) evidence that Graybill 
told Gary Bishop, another associate of Phillips's, that 
Graybill had been present at the crime scene and 
that "all hell broke loose" and Phillips had been 
"lucky to survive."5 

 
Phillips's argument is that a reasonably 

competent attorney who had access to the above-
listed evidence would have recognized the viability of 
a "shoot-out" defense and discussed that option with 
his client.  He has strong support for that assertion 
from an unlikely source:  Martin himself.  During a 
state-court evidentiary hearing in January, 1990, 
Martin testified that he "would have considered 
putting on an alternative defense of self-defense and 
mutual shoot-out if he had Colman's December 28, 
1977, statement and the police report indicating 
Colman had told Dr. ReVille that there had been a 
mutual shoot-out."  In fact, Martin did have that 
evidence, and the state habeas court made a finding 
                                         

5 The fourth and fifth pieces of evidence come from the 
post-trial declarations of Nichols and Bishop, not from police 
reports.  Phillips contends that "a reasonable investigation by 
attorney Martin would have lead [sic] to this evidence." 
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of fact to that effect.  Based in part on that finding, 
Phillips raised his current claim of ineffective 
assistance of counsel, alleging that Martin was 
ineffective for not using the materials in his 
possession in support of a "shoot-out" defense, and 
instead presenting a defense he knew had no chance 
of success.  Martin then submitted a declaration, less 
than a year later, in which he recanted his earlier 
testimony and insisted that even if he had been 
aware of the evidence in his case file, he would not 
have considered an alternative defense. 

 
Martin's original statement in the state 

evidentiary hearing was presented in support of a 
due process claim challenging the State's alleged 
failure to disclose exculpatory evidence --a claim that 
in no way implicated his effectiveness as a lawyer. 
His subsequent declaration, in contrast, was 
prepared in response to Phillips's newly asserted 
ineffective assistance of counsel claim; in the same 
declaration, Martin asserted:  "I did not render Phil-
lips ineffective assistance at trial. "Because the 
district court denied Phillips's petition without a 
hearing, Martin has never been called upon to testify 
under oath regarding his contradictory statements; 
nor has he ever been examined regarding the nature 
of his consultations with Phillips on this issue. 

 
Equally troubling is Martin's statement, in the 

same declaration, that he "never thought Phillips's 
alibi defense had any merit, especially since he was 
adamant that he was not present even after he had 
read all the police reports and other documents 
[Martin] provided him."  This statement is critical 
because Martin's justification for not investigating a 
"shoot-out" theory was that it "would be both 
unethical and immoral to knowingly permit [Phillips] 
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to commit perjury."  Phillips contends that Martin's 
statement about the weakness of the alibi defense 
shows that he never believed Phillips's story, and 
that indeed seems to be the most sensible in-
terpretation of Martin's statement; otherwise, his 
reference to Phillips's "adamance" in the face of the 
police reports that presented overwhelming evidence 
of his presence at the crime scene would make little 
sense. 

 
However, if Martin never believed the alibi 

defense, then his explanation for failing to pursue an 
alternative "shoot-out" defense --that it would have 
been unethical to assist Phillips in committing 
perjury --cannot be accurate. This apparent 
contradiction, if proven through testimony, would not 
be inconsequential.  Phillips's ineffectiveness claim 
"is grounded upon his factual allegation that Martin 
did not believe his alibi story."  His argument is that 
Martin "reasonably could not rely upon information 
which Martin believed to be false regardless of the 
source of such information because false information 
has zero value."  The district court purported to 
resolve the apparent inconsistency in Martin's 
statements by finding that Martin did believe 
Phillips's alibi story: "Martin's [state court] 
declaration [recanting his earlier testimony] implies 
that Martin believed Phillips's account" (emphasis 
added).  A careful review of that declaration reveals 
no such implication.  Moreover, such an implication 
does not constitute the kind of statement that is 
ordinarily required for purposes of resolving an 
important question in an order denying an 
evidentiary hearing.  If a potentially material fact is 
in dispute, the district court may not rest its denial of 
an evidentiary hearing, even in part, on a dubious --if 
not highly implausible --inference it draws from a 
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general recitation of events in order to resolve the 
disputed factual question. 

 
Phillips has "identified the acts or omissions of 

counsel that are alleged not to have been the result of 
reasonable professional judgment." Strickland v. 
Wash-ington, 466 U.S. 668, 690, 80 L. Ed. 2d 674, 
104 S. Ct. 2052 (1984). The first question, then, is 
whether he has raised a colorable claim that, "in light 
of all the circumstances, the identified acts or 
omissions were outside the wide range of 
professionally competent assistance."  Id.  We have 
held that "counsel must, at a minimum, conduct a 
reasonable investigation enabling him to make 
informed decisions about how best to represent his 
client."  Sanders v. Ratelle, 21 F.3d 1446, 1456 (9th 
Cir. 1994) (emphasis in the original). Counsel's 
failure to consider an alternative defense cannot be 
considered "strategic" where counsel has "failed to 
conduct even the minimal investigation that would 
have enabled him to come to an informed decision 
about what defense to offer ...."  Id. 

 
It is undisputed that Martin did not investigate 

any defense other than the alibi defense that was 
presented at trial.  What makes this case a difficult 
one is that, in so doing, Martin was simply acting in 
compliance with his client's own version of events. 
This is not, however, the first occasion on which we 
have been called upon to consider an ineffectiveness 
claim grounded upon a petitioner's contention that 
his counsel was ineffective for accepting his 
implausible story rather than conducting a further 
investigation.  In Johnson v. Baldwin, 114 F.3d 835 
(9th Cir. 1997), the petitioner's counsel failed to in-
vestigate his "incredibly lame "alibi defense or to 
"confront[][the petitioner] with the difficulties of his 
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story."  Id. at 838, 840.  Instead, counsel presented 
the petitioner's uncorroborated defense that he had 
not been present at the scene of a rape, despite 
overwhelming evidence to the contrary.  Although, as 
in Phillips's case, the petitioner's counsel had 
presented a defense that was consistent with his  
client's story, we found that the petitioner had been 
prejudiced by counsel's ineffectiveness: 

  
We do not find it anomalous that an 

attorney who fulfills his or her duty to in-
vestigate the facts of a case may discover 
and need to act upon information contrary 
to that which the client has furnished.  As 
the facts were found by the state courts, 
[petitioner] offered [counsel] an 
uncorroborated denial that, in light of 
evidence that minimal investigation would 
have revealed, was utterly unconvincing. 
[Counsel] was not entitled to stop there, 
but for all practical purposes, he did .... 
Had [counsel] confronted [petitioner] with 
the lack of corroboration for his alibi, and 
the strength of the defense that no sexual 
intercourse had occurred, [petitioner] 
probably would have elected not to lie to 
the jury. The prejudice from failing to 
investigate the alibi and confer more fully 
with [petitioner] is not avoided by the fact 
the [petitioner] misinformed his attorney. 

Id. at 840. 
 

The State and the dissent are correct that in 
Johnson the State did not challenge the district 
court's finding that counsel's performance had been 
deficient; it argued only that the petitioner had not 
been prejudiced by the deficiency. Id. at 838. 
However, it is clear that the language quoted above 
bears directly on both prongs of the ineffectiveness 
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inquiry, and that Johnson's precedential value is not 
limited to the question of prejudice. The Johnson 
court necessarily evaluated counsel's performance (as 
well as credited the district court's factual finding) in 
determining whether such performance prejudiced 
the petitioner.  Were there any doubt of that, it would 
be dispelled by the court's conclusion: "The effect of 
Haslett's objectively deficient trial performance was 
'sufficient to undermine confidence in the outcome' of 
[petitioner's] trial."  Id. at 840 (emphasis added).  It 
is important to note that in Johnson we granted the 
writ and ordered a remand for a new trial, whereas 
here we consider only whether Phillips has satisfied 
the far less onerous "colorable claim" requirement for 
obtaining an evidentiary hearing.  While it is true 
that the State's evidence against the petitioner in 
Johnson was "extremely weak," id. at 838, that is 
beside the point.  Phillips does not dispute that the 
evidence of his involvement in the crime is 
overwhelming.  However, as we pointed out earlier, 
unlike the ineffectiveness claim in Johnson, Phillips's 
claim does not depend on his being innocent.  Phillips 
does not deny that he was present at the crime scene 
and that he fired his gun at the victims.  Nor does he 
deny that he is guilty of serious offenses.  Rather, he 
contends only that, had Martin investigated and 
presented a "shoot-out" defense, there is a reasonable 
probability that he would not have been convicted of 
the ultimate offense --first degree murder with the 
special circumstance of robbery --an offense that 
rendered him eligible for the death penalty. 

 
Contrary to the argument in the dissent, the 

cases of Turk v. White, 116 F.3d 1264 (9th Cir. 1997) 
and Bean v. Calderon, 163 F.3d 1073 (9th Cir. 1998) 
do not apply to, and in fact are not inconsistent with, 
this case.  We agree with the dissent that Turk held 
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that "once defense counsel reasonably selects a 
theory of defense, he cannot be held to have rendered 
deficient performance."  Dissent at 14515.  The 
dissent misses, however, the necessary prerequisite 
of effective counsel noted in its very own quotation. 
Turk states that defense counsel does not have an 
obligation to pursue an alternative, conflicting 
defense once he reasonably selects the defense to 
present at trial.  See Turk, 116 F.3d at 1267 ("Once 
[counsel] reasonably selected  the self-defense theory, 
his duty to investigate the competency defense, 
which directly conflicted with the self-defense theory, 
ended."); see also Bean, 163 F.3d at 1082 (stating that 
counsel made a "reasonable strategic choice" to 
present an alibi defense at trial).  The critical words 
in Turk's holding are "reasonably selected."  Nothing 
in our holding today conflicts with Turk.  We hold 
that Phillips's defense counsel did not reasonably 
select the alibi defense used at trial.  In this case, as 
in Johnson, the defense used at trial was not selected 
on the basis of a reasonable investigation or strategic 
decision.  Martin testified at a state-court evidentiary 
hearing that he would have presented the alternative 
defense had he had certain documents in his 
possession; the state habeas court later made a 
factual finding that Martin indeed had that 
information in his possession at the time of the trial. 
Moreover, by his own admission, Martin believed 
Phillips's alibi defense to be an unreasonable one. 
Thus, Turk and Bean support, rather than conflict 
with, our finding of a colorable claim of deficient 
performance. 

 
In sum, we hold that Phillips's allegations, as 

well as Martin's conflicting statements regarding his 
reasons for not investigating or presenting a "shoot-
out" defense, raise a colorable claim that Martin 
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provided ineffective assistance.  We next consider 
whether Phillips has raised a colorable claim that 
"there is a reasonable probability that, but for 
counsel's unprofessional errors, the result of the 
proceeding would have been different."  Strickland, 
466 U.S. at 694. 

 
B. Prejudice  
 

In its brief to this court, the State declined to 
address the prejudice prong of the Strickland 
inquiry, resting entirely on its argument that 
Martin's performance was not only competent, but 
"stellar."  Nor does the district court's order denying 
Phillips's petition contain any discussion of possible 
prejudice, beyond a single introductory statement 
that" Martin's conduct [did not] result in prejudice 
sufficient to undermine confidence in the outcome." 
Thus, neither the district court nor the State has 
addressed Phillips's prejudice argument, which he 
summarizes as follows:  "Phillips does not urge he 
was prejudiced by Martin's performance because he 
is innocent and would not have been convicted of any 
crime if a "shoot-out" defense had been presented at 
his guilt trial. Phillips's prejudice argument is 
limited to an attack upon the reliability of the crime 
for which he stands convicted --first degree murder 
with special circumstances." 

 
Phillips's claim, in other words, is not that he 

should have been acquitted, but that he should not 
have been convicted of an offense that rendered him 
eligible for the death penalty.  Phillips was convicted 
of first-degree murder, attempted murder, two counts 
of robbery, and the personal use of a firearm, and the 
special circumstance of murder during the 
commission of a robbery was found true by the jury. 
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Phillips contends that, had a "shoot-out" defense 
been presented, there is a reasonable probability that 
the jury would not have convicted him of first degree 
murder or, in the alternative, would not have found 
the special circumstance true. In either event, 
Phillips could not have been sentenced to death. 

 
At the time of Phillips's conviction, first degree 

murder was defined as "all murder which is perpe-
trated by means of a destructive device or explosive, 
poison, lying in wait, torture, or by any other kind of 
willful, deliberate, and premeditated killing, or which 
is committed in the perpetration of, or attempt to 
perpetrate ... robbery." Cal. Penal Code § 189 
(Deering 1978) (effective 1970). The special 
circumstance found true by Phillips's jury provided 
that any person convicted of first degree murder 
must be sentenced to death or life in prison without 
parole if: 

  
 The defendant was personally 

present during the commission of the act 
or acts causing death, and with intent to 
cause death physically aided or committed 
such act or acts causing death and any of 
the following additional circumstances 
exists: ... (3) The murder was willful, 
deliberate, and premeditated and was 
committed during the commission or 
attempted commission of any of the 
following crimes: ... (i) Robbery, in 
violation of Section 211. 

Cal. Penal Code § 190.2(c) (Deering 1978) (effective 
August 11, 1977).6 
                                         

6  Phillips correctly asserts that no other special 
circumstance would have applied to him at the time of his 

(continued…) 
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According to Phillips, had a "shoot-out" defense 

been presented, and had the jury credited his account 
that he fired his weapon only after hearing "the 'click' 
of a hammer going back on a revolver," or his 
evidence that the fatal shot was fired by Rose, it 
could not have found that Phillips had committed a 
"willful, deliberate, and premeditated "murder.  
There is a second and equally important reason why, 
Phillips asserts, the death penalty could not have 
been imposed upon him had the jury accepted a 
"shoot-out" theory.  He asserts that, even assuming 
he killed Bartulis, his subsequent taking of property 
from the two victims, does not, under California law, 
meet the test for murder committed "in the 
perpetration of" or "during the commission of" a 
robbery. Thus, he argues, neither the alternative 
basis that might support a first-degree murder 
conviction (i.e., murder committed in the 
perpetration of a robbery), nor the basis for the 
special circumstance finding (i.e., murder committed 
during the commission of a robbery), was present in 
his case.  Because these two contentions rest on an 
identical legal analysis, we will address them in our 
discussion of the special circumstance issue.7 
                                         
(…continued) 
conviction; thus, had the jury not found the charged special 
circumstance true, Phillips could not have been sentenced to 
death. 

7 We note, in this connection, that while a first-degree 
murder conviction need not be based on a finding that the 
murder was" willful, deliberate, and premeditated" if the jury 
finds, instead, that it was committed "in the perpetration of a 
robbery," the special circumstance finding must be based on 
both elements:  the murder must be both "willful, deliberate, 
and pre-meditated," and it must be committed "during the 
commission of a robbery." 
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Penal Code section 190.2(c)(3) --the special 

circumstance provision found true by the jury --
provided that in order for a murder to have been 
committed "during the commission of" any of the 
enumerated crimes, a jury was required to find the 
defendant guilty of the underlying offense listed in 
the particular special circumstance that was alleged. 
"Wherever a special circumstance requires proof of 
the commission or attempted commission of a crime, 
such crime shall be charged and proved pursuant to 
the general law applying to the trial and conviction of 
the crime."8  Cal. Penal Code § 190.4 (Deering 1978) 
(effective August 11, 1977); see also People v. Morris, 
46 Cal. 3d 1, 756 P.2d 843, 851, 249 Cal. Rptr. 119 
(Cal. 1988) ("The inescapable inference is that the 
legislature fully intended that the elements of the 
special circumstance felony must be formally 
proved"); People v. Green, 27 Cal. 3d 1, 609 P.2d 468, 
504, 164 Cal. Rptr. 1 (Cal. 1980) ("The district 
attorney correctly told the jurors that in order to find 
the charged special circumstances to be true they 
must first find defendant guilty of the underlying 
crimes of robbery and kidnaping").  

 

                                         
8 It is not entirely clear whether this language means 

that a conviction for the underlying crime is required (e.g., in 
circumstances where the statute of limitations has run on the 
underlying felony). However, the California courts have un-
iformly agreed that, at the very least, each element of the 
underlying crime must be proven.  People v. Superior Court, 183 
Cal. App. 3d 636, 228 Cal. Rptr. 357, 360 (Cal. Ct. App. 1986) 
(discussing the statute of limitations issue as to whether 
conviction is required, but taking as a given the requirement 
"that an underlying crime be proved beyond a reasonable 
doubt."). 
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Therefore, in order for Phillips to be death-
eligible under the charged special circumstance, the 
jury was required to --and did --find him guilty of 
robbery, as well as murder.  However, had the jury 
been presented with a "shoot-out" defense --even if it 
refused to credit his contention that he fired his 
weapon in outright self-defense --Phillips's contention 
is that it might not have found him guilty of robbery 
under section 211. 

 
Section 211 of the California Penal Code 

defined" robbery" as "the felonious taking of personal 
property in the possession of another, from his person 
or immediate presence, and against his will, 
accomplished by means of force or fear."  Cal. Penal 
Code § 211 (Deering 1977).  Under that provision, a 
robbery has not been committed unless the force or 
fear used to commit the taking was accompanied by 
intent to rob.  "If the larcenous purpose does not arise 
until after the force has been used against the victim, 
there is no 'joint operation of act and intent' 
necessary to constitute robbery."  Green, 609 P.2d at 
501.  In this case, if the jury believed that a shoot-out 
had occurred, it could well have determined that 
Phillips did not have the intent to take the money 
until after the force had already been used, i.e., after 
the shoot-out had occurred.  That is precisely what 
Phillips now asserts.  He maintains that he took the 
victims' wallets to remove their identification from 
the crime scene. Indeed, the vast majority of the 
victims' money --several thousand dollars --remained 
in their possession following the crime.  The district 
court acknowledged that "there [was] evidence here 
that could imply Phillips's motive in taking the 
wallets and Rose's gun was to prevent identification 
of Rose and Bartulis," but it found that there was 
sufficient other evidence that Phillips's primary 
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intent was to rob the victims to defeat his claim of 
"actual innocence."  Had the jury found that 
Phillips's use of force was unrelated to the theft of 
property --that instead there had been a shoot-out 
after which Phillips decided to take the items he took 
--it would then have been required to find Phillips 
not guilty of robbery, and consequently not guilty of 
first degree murder with a special circumstance.  In 
such case, Phillips would have been ineligible for the 
death penalty. 

 
However, even if the jury had found Phillips 

guilty of the underlying offense of robbery, it might 
still have found that the State had not proved the 
special circumstance. The special circumstance 
finding does not simply require the jury to conclude 
that a first degree murder and an enumerated 
underlying felony have both been committed. The 
jury must also conclude that the murder was 
"committed during the commission of" the underlying 
felony --in this case, robbery. Cal. Penal Code § 
190.2(c)(3) (Deering 1978) (effective August 11, 1977) 
(emphasis added). 

 
A special circumstance may not be found if the 

underlying felony was "incidental" to the murder. 
The California Supreme Court has made clear that, 
in order for a special circumstance involving a felony 
to be present, the felony must be motivated by an 
"independent purpose --not merely incidental." People 
v. Ochoa, 19 Cal. 4th 353, 966 P.2d 442, 487 Cal. 
1998).  With respect to the special circumstance of 
robbery, the court has Stated that "the Legislature's 
goal is not achieved ... when the defendant's intent is 
not to steal but to kill and the robbery is merely 
incidental to the murder[,] 'a second thing to it ....' " 
Green, 609 P.2d at 505. The rule derives from the 
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court's unwillingness to "permit a jury to choose who 
will live and who will die on the basis of whether in 
the course of committing a first degree murder the 
defendant happens to engage in ancillary conduct 
that technically constitutes robbery or one of the 
other listed felonies ...."  Id. 9 

 
Essentially, the rule holds that if the motivation 

for the robbery is somehow wrapped up in the 
commission of the murder, the robbery is incidental. 
That is to say, if the intent to rob is formed after or 
during the course of the killing, the robbery will not 
support the finding of a special circumstance for the 
application of the death penalty.  See People v. 
Musselwhite, 17 Cal. 4th 1216, 954 P.2d 475 (Cal. 
1998) ("Establishing the felony-murder special 
circumstance includes showing [that] the intent to 
commit the underlying felony precedes the killing") 
(emphasis added).  Here, if a "shoot-out" defense had 
been presented at trial, the jury might well have 
found that Phillips did not form the intent to steal 
until after the killing, thus necessitating the 
conclusion that special circumstance 190.2(c)(3)(i) did 
not apply to Phillips.  In such case, Phillips could not 
have been sentenced to death. 

 

                                         
9  As discussed supra, a provision that is identical in 

meaning though slightly different in language may serve as an 
alternate basis for a first-degree murder conviction. That 
provision States that a killing is murder in the first degree if it 
is committed "in the perpetration of" a robbery.  Cal. Penal Code 
§ 189 (Deering 1978) (effective 1970).  "During the commission 
of" and "in the perpetration of" denote the same temporal and 
causal relationship.  Thus, the California cases discussed in the 
text are equally applicable to the question of the alternate 
ground for a finding of first-degree murder. 
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In view of all these circumstances, we conclude 
that Phillips has raised a colorable claim of prejudice, 
a sufficient showing to entitle him to an evidentiary 
hearing on his ineffective assistance of counsel claim. 
We next proceed to a discussion of Phillips's claims 
relating to the presentation of false testimony by the 
key prosecution witness and the prosecutor himself. 
In so doing, we note that this next claim may also be 
relevant to and serve to bolster the prejudice 
question we have just been discussing. 

 
V. Perjury Claims  
 

Phillips contends that Madera County District 
Attorney David Minier suppressed evidence of two 
plea agreements with Sharon Colman in which the 
State promised her leniency in exchange for her 
testimony implicating Phillips. Moreover, Phillips 
alleges that Colman committed perjury when she 
testified that she had not been promised any benefit 
in exchange for her testimony, and that Minier 
committed perjury when he testified that he had not 
communicated any promise of leniency or benefit to 
Colman.  Moreover, he asserts that Minier knowingly 
used testimony by Coleman that he knew to be false. 

 
Colman testified at Phillips's trial that she had 

never been promised any benefit in exchange for her 
testimony.  Minier, too, testified under oath that he 
"never had an agreement with Sharon Colman 
concerning what, if anything, she would receive in 
return for her testimony."  In his closing argument at 
Philips's guilt trial, Minier bolstered Colman's 
credibility by emphasizing to the jury "that Miss 
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Colman has never been promised anything in return 
for her testimony."10 

 
Phillips points to several pieces of evidence that 

seriously undermine Minier's account.  Colman's first 
attorney, Tom Peterson, testified in State post-
conviction proceedings that on December 28, 1977, 
Colman was interviewed at the Madera County jail 
by Minier and two Madera County detectives and 
told that nothing she said would be used against her. 
In return for Colman's testimony, Peterson testified, 
Minier agreed orally to a deal that would permit 
Colman to plead guilty to a violation of Penal Code 
Section 32 (accessory to murder) and to receive no 
more than one year of jail time.  Finally, Peterson 
testified that he specifically recalled communicating 
the details of Minier's offer to Colman. 

 
In a 1990 declaration, Minier acknowledged 

that he might have had an agreement with Peterson, 
but he explained that he was "sure that he would 
have expressly requested Mr. Peterson not convey 
the offer to Miss Colman; it was my habit and custom 
at that time to 'insulate' testifying accomplices from 
knowledge of the benefits they were to receive." 
Minier further testified that he did have an 
agreement with Colman's second attorney, 
Cassandra Dunn, regarding the benefit that Colman 
was to receive, but noted that there had been an 
"express understanding between Miss Dunn and me 
that she would not communicate the agreement to 
Colman."  This testimony by Minier raises serious 
questions as to whether he committed perjury at 
Phillips's trial.  Dunn, Colman's lawyer, was, as a 
                                         

10 Following her testimony and the imposition of a death 
sentence on Phillips, Colman was not charged with any crime. 
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matter of law, Colman's agent.  When Minier made 
an agreement with Colman's agent regarding her 
testimony, it would appear to follow that he did in 
fact --contrary to his sworn testimony --have an 
agreement with Colman. 

 
The district court properly characterized 

Minier's practice of "insulating" witnesses as 
"deplorable, " but concluded nonetheless that Phillips 
was not entitled to relief, or even to an evidentiary 
hearing.11   The court noted that Phillips's perjury 
claim had been "considered and rejected" by the 
Madera County Superior Court after an evidentiary 
hearing in 1990.  While it is correct that the Superior 
Court rejected Phillips's claim, that court did not 
make a factual finding as to whether false testimony 
was proffered and, if so, whether it was knowingly 
done by Minier.  It did not, in fact, determine 
whether Colman or Minier or both had committed 
perjury. Rather, the Superior Court based its 
conclusions on the determination that any error was 
harmless, because the issue of Colman's credibility 
and the possibility of a plea agreement were already 
before the jury.  Thus, the facts underlying Phillips's 

                                         
11 We note that it was not only the prosecutor whose 

conduct was deplorable, but the second defense attorney as well. 
If Dunn indeed concealed from her client the existence of a plea 
bargain or immunity agreement, and allowed her client --who 
faced capital murder charges --to testify without any knowledge 
of the agreement she had reached on her behalf, she plainly vi-
olated her ethical duty to "keep [Colman] reasonably informed 
of significant developments" regarding her case, Cal. Bus. and 
Prof. Code § 6068(m), and failed to "explain [the] matter to the 
extent reasonably necessary to permit [Colman] to make 
informed decisions regarding [her] representation."  Model Code 
of Professional Conduct Rule 1.4 (1983). 
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allegations of perjured testimony have not yet been 
fully developed.  

 
It is well settled that the presentation of false 

evidence violates due  process.  Napue v. Illinois, 360 
U.S. 264, 269, 3 L. Ed. 2d 1217, 79 S. Ct. 1173 (1959) 
("[A] State may not knowingly use false evidence, 
including false testimony, to obtain a tainted con-
viction ...."); United States v. LaPage, 231 F.3d 488 
(9th Cir. 2000) ("The due process clause entitles 
defendants in criminal cases to fundamentally fair 
procedures. It is fundamentally unfair for a 
prosecutor to knowingly present perjury to the 
jury."). If the false evidence is material --that is, 
reasonably likely to have affected the judgment of the 
jury --the defendant's conviction must be reversed.  
United States v. Agurs, 427 U.S. 97, 103, 49 L. Ed. 2d 
342, 96 S. Ct. 2392 (1985).  Here, the record reveals 
that Minier permitted Colman to testify that she did 
not expect to receive any benefit in exchange for her 
testimony, knowing that her testimony was highly 
questionable at best, and that he had twice promised 
such a benefit to Colman's attorneys.  In any event, 
assuming, as we must for purposes of determining 
Phillips's entitlement to an evidentiary hearing, that 
Phillips's allegations that Colman actually knew of 
the promise and deliberately committed perjury are 
true, the question then becomes: Is there a 
reasonable possibility that Colman's and Minier's 
false testimony could have affected the judgment of 
the jury? Here, the answer requires a two-step 
analysis. 

 
Although Phillips argued below that Colman's 

allegedly perjured testimony did affect the judgment 
of the jury, he concedes on appeal that it did not, 
because --in the context of his wholly meritless alibi 
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defense --"the only issue at trial was whether Phillips 
was the shooter, and there was overwhelming 
evidence that Phillips was the shooter. "Thus, 
Phillips now professes, "the jury would credit 
Colman's testimony on this narrow issue even if it 
was aware that Colman lied under oath about her 
...plea bargain."  Phillips does not concede, however, 
that Colman's and Minier's allegedly perjurious 
testimony would have been non-prejudicial had 
counsel not been ineffective. In other words, he 
asserts that the allegedly perjured testimony would 
have been prejudicial if, at the trial, his counsel had 
presented a "shoot-out," rather than an alibi, defense. 
In short, Phillips specifically contends that the 
combined effect of his counsel's deficient performance 
and the presentation of false testimony was 
sufficiently prejudicial to warrant the granting of an 
evidentiary hearing. 

 
VI. Cumulative Prejudicial Effect of the Two Errors  
 

We consider the cumulative prejudicial effect of 
multiple trial errors in determining whether relief is 
warranted.  Mak v. Blodgett, 970 F.2d 614, 622 (9th 
Cir. 1992) (per curiam) (collecting cases). Here, we 
conclude that, regardless of whether his ineffective 
assistance of counsel claim would, standing alone, 
entitle him to an evidentiary hearing, Phillips has 
raised a colorable claim that the failure to present a" 
shoot-out" defense, when considered together with 
the false testimony that Colman and Minier allegedly 
presented, was sufficiently prejudicial to entitle him 
to that relief. 

 
It was Colman's testimony, and principally hers, 

that provided the basis for the finding of 
premeditation and the special circumstance of 
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murder during the commission of a robbery.  Had the 
issue at trial been the circumstances of the shooting 
rather than the identity of the shooter, there would 
have been little, if any, corroboration of Colman's 
account.  Although it is undisputed that Phillips took 
the wallets of the victims following the shooting, he 
now contends that he did so in order to remove their 
identification from the crime scene; the fact that 
thousands of dollars remained in the victims' 
possession provides support for Phillips's allegation. 
Without Colman's testimony, the State would have 
been hard-pressed to explain why Phillips, in 
committing the special circumstance of robbery, left 
most of the victims' money behind at the scene. 
Colman's testimony, and thus her credibility, were 
therefore crucial to Phillips's eligibility for a death 
sentence.  Had the jury concluded that, as her first 
lawyer's testimony strongly tends to establish, she 
lied under oath regarding the benefit she would 
receive in exchange for her testimony, its judgment 
might well have been affected.12 

 
Considering the prejudice that might well have 

resulted if Phillips's claim of ineffective assistance of 
counsel proves to be valid (see discussion at IV. B.), 
together with the prejudice that might well have 
resulted from the use of Colman's false testimony, we 
conclude that Phillips has presented a colorable 
claim that the combined effect of the alleged 

                                         
12  Although Phillips's counsel did attack Colman's 

credibility by arguing that there appeared to be a deal, the 
prosecution argued otherwise, and the jury was never informed 
that such a deal actually existed.  More important, had the jury 
known that Colman lied about the existence of a deal, it might 
have been less willing to credit her testimony about other 
matters as well. 
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constitutional violations is sufficiently prejudicial to 
meet the Townsend v. Sain standard.13  Thus, we 
conclude that Phillips is entitled to an evidentiary 
hearing with regard to his claims that his counsel 
was ineffective and that the State presented false 
testimony.14 

 
VII. Other Claims  
 

Phillips remaining claims are without merit and 
may be addressed succinctly. 

 

                                         
13 To put it differently, the State argues in part that 

counsel's failure to present the "shoot-out" defense is not 
prejudicial because it is contrary to the weight of the credible 
evidence offered at Phillips's trial.  To the extent that Phillips 
has presented a colorable claim that Coleman's perjured 
testimony violated his constitutional rights, her testimony must 
be disregarded when evaluating prejudice with respect to the 
ineffectiveness of counsel claim.  Thus, there is a direct link and 
a cumulative effect as to the two prejudicial errors. 

14 Phillips also contends that he is entitled to a new trial 
on account of Minier's perjured testimony even absent a 
showing of prejudice. He argues that his is the "unusual case" 
contemplated by the Supreme Court in footnote nine of Brecht v. 
Abrahamson, 507 U.S. 619, 123 L. Ed. 2d 353, 113 S. Ct. 1710 
(1993), in which "a deliberate and especially egregious error of 
the trial type, or one that is so combined with a pattern of 
prosecutorial conduct" as to "infect the integrity of the 
proceedings" warrants "the grant of habeas relief even if it did 
not substantially affect the jury's verdict. "  Id. at 638 n.9. We 
have previously explained that in evaluating whether "Footnote 
Nine" error has occurred, "the key consideration is whether the 
integrity of the proceeding was so infected that the entire trial 
was unfair. "  Hardnett v. Marshall, 25 F.3d 875, 879 (9th Cir. 
1994). In this case, it cannot be said that Minier's conduct 
rendered the entire trial unfair and warrants reversal of the 
conviction absent a showing of actual prejudice.  Accordingly, 
the district court properly denied relief on this claim. 
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A. Bad Faith Destruction of Evidence  
 

Phillips contends that the State acted in bad 
faith by permitting the destruction of the Ranchero 
truck in which Rose and Bartulis were shot, without 
providing notice to either Phillips or his attorney. 
Phillips's theory is that the Ranchero might have 
contained evidence supporting his claim that Bartulis 
was killed during a shoot-out. 

  
Absent a showing of bad faith on the part of the 

police, "failure to preserve potentially useful evi-
dence does not constitute a denial of due process of 
law."  Arizona v. Youngblood, 488 U.S. 51, 58, 102 L. 
Ed. 2d 281, 109 S. Ct. 333 (1988). Phillips makes no 
colorable showing, or indeed any showing at all, that 
the State destroyed the Ranchero to prevent 
disclosure of evidence favorable to the defense, nor is 
there any reason to believe that the exculpatory 
value of the Ranchero was apparent prior to its 
destruction.  "The mere failure to preserve evidence 
which could have been subjected to tests which might 
have exonerated the defendant does not constitute a 
due process violation."  United States v. Hernandez, 
109 F.3d 1450, 1455 (9th Cir. 1997).  Phillips has not 
met the requirements for an evidentiary hearing on 
this claim. 

 
B. Brady Violations  
 

Phillips contends that the prosecution failed to 
disclose reports prepared by former Madera County 
Sheriff/Coroner Edward Bates and by the California 
De-partment of Justice concerning their 
examinations of the burnt-out Ranchero truck. 
Phillips asserts that the reports contain exculpatory 
evidence that would support his claim that it was 
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Rose who shot Bartulis, and that the suppression of 
the reports violates the dictates of Brady v. 
Maryland, 373 U.S. 83, 10 L. Ed. 2d 215, 83 S. Ct. 
1194 (1963). In support of his allegation, Phillips 
introduced declarations to the effect that Bates had a 
practice of filling out reports describing the results of 
such examinations, and that the truck was delivered 
to the California Department of Justice by a towing 
service at the behest of the District Attorney's office. 

 
The State maintains that the Ranchero was 

never examined by the Department of Justice (and 
thus no DOJ report exists), and that even if Sheriff 
Bates did prepare a report, it would not have 
contained any evidence favorable to Phillips. 
Although there is some evidence that would support 
Phillips's allegation that Bates did in fact prepare a 
report, the State is correct that absolutely no 
evidence supports Phillips's claim that such a report 
would have contained exculpatory evidence, and that 
claim is directly contradicted by Bates' own 
declaration.15  As to Phillips's claim that the State 
suppressed a report by the California DOJ, the 
evidence that any report was in fact developed is 
tenuous, at best.16  The district court did not err in 
characterizing Phillips's Brady claims as "mere 
suppositions," and Phillips is not entitled to a 
hearing to pursue them further. 

 
                                         

15 Bates attested that any report that he would have 
developed would not have included any exculpatory material 
because, in his opinion, none existed. 

16  The record includes a declaration from a DOJ 
examiner who asserts that he was the only DOJ official to work 
on the case, that he never examined the Ranchero, and that the 
DOJ would not have accepted a car delivered by a towing 
service. 



200 

 

C. Factual Innocence 
 

Phillips contends that he is "factually innocent 
"of the special circumstance found by the jury --that 
is, that Bartulis was murdered during the course of a 
robbery --because Rose, not he, fired the fatal shot, 
and because the robbery was "incidental to" the 
murder.  Accordingly, Phillips argues, he is legally 
ineligible for a sentence of death.  Assuming that a 
"truly persuasive demonstration of 'actual innocence' 
made after trial ... would warrant federal habeas 
relief," the Supreme Court has stated that the 
threshold showing for such an assumed right would 
be extremely high.  Herrera v. Collins, 506 U.S. 390, 
400, 417, 122 L. Ed. 2d 203, 113 S. Ct. 853 (1992).  

 
We need not determine whether Phillips's 

factual allegations raise a colorable claim of 
innocence under the standard that the Court has 
indicated would be necessary.  The allegations that 
support Phillips's factual innocence claim are the 
same allegations that support his ineffective 
assistance of counsel and due process claims. We 
have already determined that those allegations 
entitle him to a hearing on the latter claims.  
Because the standard for obtaining relief on the basis 
of those claims is considerably less stringent than the 
standard for obtaining relief on a claim of factual 
innocence, Phillips's chances necessarily rise or fall 
with his ineffectiveness and due process claims.  If 
Phillips is ultimately entitled to some relief on 
account of those claims, the factual innocence 
question need not be reached.  If, on the other hand, 
Phillips fails to establish following an evidentiary 
hearing that he suffered sufficient prejudice 
regarding his other two claims, he certainly will not 
be able to establish his factual innocence. 
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Accordingly, we decline to decide whether Phillips's 
claim of factual innocence might entitle him to relief. 

 
D. Recusal on Remand  
 

Phillips contends that, if the district court's 
decision is reversed, this court should order the case 
reassigned to a different judge.  We have made clear 
that remand to a new judge is "not the usual remedy 
when error is found in district court proceedings. 
Remand to a new judge is reserved for 'unusual 
circumstances.'"  United States v. Arnett, 628 F.2d 
1162, 1165 (9th Cir. 1979). Absent proof of personal 
bias, three factors determine whether a case should 
be remanded to a different judge:  (1) "whether the 
original judge would reasonably be expected upon 
remand to have substantial difficulty in putting out 
of his or her mind previously-expressed views or 
findings determined to be erroneous or based on 
evidence that must be rejected; (2) whether 
reassignment is advisable to preserve the appearance 
of justice, and (3) whether reassignment would entail 
waste and duplication out of proportion to any gain 
in preserving the appearance of fairness. "  Id. at 
1165 n.5.  Factors two and three are intertwined and 
require a weighing of interests. Factor one is 
independent, and is enough standing alone to require 
recusal. 

 
Having reviewed the record of proceedings 

below, we find no basis for concluding that the 
district judge will have difficulty being fair and 
impartial or that reassignment is advisable to 
preserve the appearance of fairness.  Accordingly, we 
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deny Phillips's request for reassignment to a 
different judge on remand.17 

 
VIII. Conclusion  
 

We reverse the district court's grant of 
summary judgment to the State and remand for an 
evidentiary hearing on Phillips's claims regarding 
the ineffectiveness of his trial counsel and the 
prosecution's presentation of false testimony. We 
reject Phillips's remaining claims for relief. 

 
REVERSED IN PART AND REMANDED.   

                                         
17 Phillips also contends that the cumulative prejudicial 

effect of all the violations of his federal constitutional rights 
which occurred at the 1980 guilt trial entitles him to relief.  We 
have already determined that Phillips is entitled to a hearing 
with regard to the combined prejudicial effect of counsel's 
ineffective performance and the prosecution's presentation of 
false testimony.  Phillips's remaining claims do not entitle him 
to any relief, either individually or cumulatively. 
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DISSENT BY: Andrew J. Kleinfeld 

 
DISSENT 
 

KLEINFELD, Circuit Judge, dissenting: 
 
I concur in those portions of Part VII of the 

majority opinion that reject Phillips' claims but 
otherwise dissent.  The majority makes three major 
and independent errors:  (1) it grants an evidentiary 
hearing on a claim not developed in state court, 
despite the Supreme Court's reversal in Keeney v. 
Tamayo-Reyes1 of a similar error our court had made; 
(2) it treats counsel's defense of alibi, made at his 
client's insistence and despite counsel's 
recommendation against it, as ineffective assistance, 
despite our decision to the contrary in Bean v. 
Calderon; 2  and (3) it treats Phillips' supposed 
ineffective assistance and perjury claims as 
cumulatively prejudicial based on a hypothetical trial 
that never occurred, instead of evaluating materiality 
of perjury and prejudice based on the trial that 
actually took place. 

 
Phillips lured two men to a vacant area off a 

freeway exit ramp with a lie that his brother (who 
did not exist) would sell them some stolen insulation. 
He told them to "get as much cash together as [they] 
could."  Phillips and his girlfriend drove one car, the 
two men another.  When the two cars stopped at a 
gas station on the way to the supposed rendezvous, 
Phillips borrowed a book of matches from one of the 
                                         

1  504 U.S. 1, 5, 112 S. Ct. 1715, 118 L. Ed. 2d 318 
(1992). 

2 163 F.3d 1073, 1082 (9th Cir. 1998. 
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men even though he did not smoke and doubtless 
could have obtained matches at the gas station. 
When they stopped off the freeway ramp, Phillips 
shot both men at close range, killing one instantly. 
He stole their wallets and complained to his 
girlfriend that he could not find the money they were 
supposed to have on them.  Then he poured gasoline 
on them and, probably with the matches he had 
borrowed from them, set them and their car on fire. 
One of the men, despite being shot and set on fire, 
escaped from the burning car.  Phillips complained to 
his girlfriend that he "wasn't dead "and ran the man 
down with his car, trying yet again to kill him.  But 
this bleeding, burned, and maimed man did not die. 
He survived and testified at Phillips' murder trial, 
along with Phillips' girlfriend. 

 
Phillips committed this murder and attempted 

murder on December 7, 1977, twenty-four years ago. 
In 1980, twenty-one years ago, the people of 
California tried, convicted, and sentenced Phillips to 
death for first degree murder with the special 
circumstance of robbery. Phillips has now avoided 
the death penalty for more than two decades. His 
latest angle is that his lawyer gave ineffective 
assistance of counsel because he presented the alibi 
defense Phillips insisted on, lying to his lawyer and 
the jury, instead of the "shoot-out defense" Phillips 
has now concocted.  The majority buys this nonsense, 
so Phillips will stave off the punishment two juries 
imposed for many years to come. 

 
I doubt the majority is correct that pre-AEDPA 

law applies.  Phillips filed his amended petition after 
the AEDPA went into effect.3  But our decision on 
                                         

3The majority states that "in these circumstances, we 
(continued…) 
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whether a post-AEDPA petition  may be adjudicated 
under pre-AEDPA law when a petitioner has a 
different petition pending on different issues is dicta, 
because the government does not contest the issue. 
And because the government does not contend that 
the AEDPA should apply, I proceed, like the 
majority, to apply pre-AEDPA law. 

 
The majority holds that Phillips is entitled to an 

evidentiary hearing because he has made colorable 
claims of ineffective assistance of counsel, perjury, 
and cumulative error.  When Phillips talked to his 
lawyer and went to trial, he insisted, against his 
lawyer's advice, on an alibi defense.  Phillips now 
says it was all a lie.  He admits that he was at the 
scene, he did shoot at the men, he did set them on 
fire, and he did run down the survivor with his car. 
Decades after his trial, the majority now grants 
Phillips an evidentiary hearing on whether his 
lawyer incompetently failed to present a "shoot-out 
defense."  There is no such defense, except perhaps in 
Hollywood action movies, because the law does not 
permit shoot-outs. 4   One may claim "self-defense," 
but even Phillips lacks the chutzpah to claim he shot 

                                         
(…continued) 
treat Phillips' amended petition ... as part of his earlier, 
erroneously dismissed petition, and apply pre-AEDPA law," 
citing Williams v. Calderon, 83 F.3d 281, 285 (9th Cir. 1996). 
Williams stands for the proposition that if a petitioner loses 
under pre-AEDPA law, the court need not decide whether the 
AEDPA applies.  Id. at 285-86. The district court applied pre-
AEDPA law to Phillips' petition on this basis.  Since the 
majority decides Phillips wins under pre-AEDPA law, Williams 
does not control.  

4 People v. Bolden, 71 Cal. App. 4th 730, 84 Cal. Rptr. 2d 
111, 117 (Cal. Ct. App. 1999) (noting the general rule that a 
person engaged in mutual combat may not claim self-defense). 
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two men, set them on fire, and ran down the survivor 
with his car, in self-defense.  He only makes the more 
modest claim that they had a "shoot-out" and he won. 

 
In two decades of litigation Phillips has 

presented many claims in many papers, including 
claims of ineffective assistance of counsel.  He now 
gets the benefit of the now common but highly 
unlikely assumption that juries impose death 
penalties because of bad lawyers, rather than bad 
crimes.  Phillips demands, and gets, relief because he 
says he had a bad lawyer, even though he admits to 
shooting, burning, and maiming two men, and 
successfully killing one of them without justification. 
And the majority now expands the notion of "bad 
lawyer" to include one who accepts his client's story, 
investigates it, and even finds corroboration for it, 
rather than presenting a different, conflicting story 
in the face of his client's insistence.  The people of 
California condemned Phillips to die for his crimes, 
not for his lawyer, and we have no proper basis for 
granting relief, including the preliminary relief of yet 
another evidentiary hearing, decades after everyone's 
memory and notes are stale. 

 
I. Cause and Prejudice  
 

As the majority concedes, Phillips told his 
lawyer that he was not even present at the crime 
scene, but was instead at a meeting of drug dealers 
somewhere else.  He would not tell his lawyer who or 
where the people at the claimed meeting were. His 
lawyer told him this alibi defense did not have much 
chance of prevailing if Phillips did not disclose where 
and with whom he spent his time while someone else 
committed the brutal crimes.  But Phillips insisted 
on the alibi and the lawyer investigated it, even 
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finding a witness whose observations gave the alibi a 
little bit of corroboration. Now the majority grants 
Phillips relief on the theory that his lawyer should 
have discovered and presented a "shoot-out defense" 
instead.  The question that has to occur to anyone 
reading a case twenty-four years old has to be, "Why 
didn't Phillips mention before now that his alibi was 
a lie, and that his lawyer was a dunce for not 
presenting his shoot-out defense?"  Phillips knew he 
was lying from the start, and knew his lie was 
unsuccessful in 1980, but he did not claim ineffective 
assistance on this ground until 1991, ten years after 
he perjured himself with his false alibi at trial.  He 
has shown no good cause for failing to develop this 
ineffective assistance theory in state court, so under 
controlling Supreme Court authority, Keeney v. 
Tamayo-Reyes, 5  and our decision in Correll v. 
Stewart,6 he is not entitled to a federal evidentiary 
hearing on this theory now. 

 
Phillips has already had two state court 

evidentiary hearings on post-conviction claims for 
relief.  He had one hearing on a claim of ineffective 
assistance of counsel, on the theory that his lawyer 
did not know how many peremptory jury challenges 
were available.  He lost.  In a second state habeas 
petition, Phillips claimed that the government failed 
to disclose exculpatory evidence (evidence Phillips 
claims supports his "shoot-out defense") and that his 
girlfriend and the prosecutor perjured themselves, 
and got another evidentiary hearing in 1990.  
Phillips lost again.  The court found Phillips already 
had this "exculpatory" evidence. Phillips did not 
                                         

5 504 U.S. 1, 11, 112 S. Ct. 1715, 118 L. Ed. 2d 318 
(1992). 

6 137 F.3d 1404, 1411 (9th Cir. 1998). 
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develop the facts of his present claim, that his lawyer 
incompetently failed to present the "shoot-out 
defense," in either of these hearings. Yet he knew 
from the first moment he told his lawyer that he had 
an alibi that he was lying, and he knew from the first 
moment that his lawyer presented his alibi to the 
jury that it was a false defense.  And he knew from 
the first verdict that his alibi defense was not only a 
lie but an unsuccessful lie. Yet he has shown no 
cause for failing to develop his current theory of 
ineffective assistance of counsel, that counsel should 
have presented a "shoot-out defense," when the state 
granted him the first or the second of his evidentiary 
hearings. 

 
In Keeney v. Tamayo-Reyes, the Supreme Court 

reversed this court's holding that a habeas petitioner 
who insufficiently developed a claim in state court 
was entitled to an evidentiary hearing unless he had 
deliberately bypassed the orderly procedures of state 
courts.7  The Court held that the proper standard is 
"cause" and "actual prejudice."8  A petitioner is only 
"entitled to an evidentiary hearing if he can show 
cause for his failure to develop the facts in state-court 
proceedings and actual prejudice resulting from that 
failure."9  The only cause Phillips can show for his 
failure to develop the facts of his present ineffective 
assistance "shoot-out defense" claim in state court is 
that when he litigated his first state habeas petition 
over a decade ago, alibi was his story and he was 
sticking to it.  Nor can Phillips meet "the narrow 
exception" that "failure to develop a claim in state 
                                         

7  504 U.S. 1, 4, 112 S. Ct. 1715, 118 L. Ed. 2d 318 
(1992). 

8 Id. at 11. 
9 Id. 
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court proceedings will be excused and a hearing 
mandated if [a petitioner] can show that a 
fundamental miscarriage of justice would result from 
failure to hold a federal evidentiary hearing."10 

 
In Correll v. Stewart, we denied an evidentiary 

hearing in circumstances analogous to this case.11 
The prisoner raised an ineffective assistance claim in 
state court based on one theory, that his lawyer 
should have developed a mens rea defense, but not on 
his other theory, that his lawyer botched his 
misidentification defense. 12   The state court 
summarily denied his claim.13  When the prisoner 
sought a federal evidentiary hearing on an ineffective 
assistance claim based on the "botched 
misidentification defense theory," we held that 
Keeney v. Tamayo-Reyes barred relief --even though 
the state court summarily denied all of his claims 
without any evidentiary hearing --because he "had 
access to all the necessary information for raising 
this issue and for conducting a state-court 
evidentiary hearing" but did not raise the claim when 
he raised his other ineffective assistance claim.14 

 
Like the prisoner in Correll, Phillips raised an 

ineffective assistance claim in state court based on 
one theory, his lawyer's ignorance about peremptory 
jury challenges, but not on his other theory, that the 
lawyer should have presented a "shoot-out defense." 
As in Correll, Phillips knew the facts needed to 
present this theory when he presented his other 
                                         

10 Id. at 11-12. 
11 137 F.3d 1404, 1411-12 (9th Cir. 1998). 
12 Id. at 1410. 
13 Id. 
14 Id. at 1412. 
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theory, because he had always known he was lying. 
And likewise, Phillips must show adequate cause for 
failing to raise this theory of ineffective assistance 
when he raised his other theory.  But the only cause 
Phillips can show --his belief that the benefits of 
lying outweighed the benefits of telling the truths --is 
not adequate, because trials do not exist to test which 
lie works better, but to find the truth. 

 
The majority attempts to avoid Correll by 

noting that Phillips raised his "shoot-out defense" 
theory in later state court petitions and was not 
granted a hearing on it.  But that begs the question 
of why he did not raise it when he was granted a 
hearing, the first time on his other ineffective 
assistance claim, and the second time on his other 
claims.  The majority then claims Correll justifies its 
result, quoting a different section discussing the pris-
oner's claim of ineffective assistance at sentencing 
based on his lawyer's almost total failure to mount a 
defense.1515  The prisoner had raised this specific 
claim in state post-conviction proceedings, but the 
state court summarily dismissed the petition despite 
the prisoner's "proper request" for an evidentiary 
hearing.16  We held that adequate cause was shown 
where the petitioner "tried and failed through no 
fault of his own to develop the facts relevant to his 
ineffective assistance claim at the state-court level."17  
Phillips did not fail to develop his claim "through no 
fault of his own."  He was at fault, because he was 
sticking to his lie.  

 
                                         

15 Id. at 1412. 
16 Id. at 1413. 
17 Id. at 1414 (quoting Jones v. Wood, 114 F.3d 1002, 

1012-13 (9th Cir. 1997) (emphasis added). 
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II. Ineffective Assistance of Counsel  
 

If a petitioner's allegations, even if proved, 
would not entitle him to relief, he does not raise a 
colorable claim and is not entitled to an evidentiary 
hearing.18  Phillips' theory that his lawyer rendered 
ineffective assistance by failing to present his "shoot-
out defense" is not a colorable claim under the 
controlling precedents of Turk v. White19 and Bean v. 
Calderon. 20   Turk holds that once defense counsel 
reasonably selects a theory of defense, he cannot be 
held to have rendered deficient performance under 
Strickland v. Washington21 for failing to investigate 
or present an alternative defense that would have 
been inconsistent with the defense presented.22  Turk 
goes to investigation, not just presentation, and holds 
that a lawyer does not have to investigate an 
alternative defense before rejecting it.23 

 
The notion that an ineffective assistance claim 

could be based on counsel's decision to present the 
alibi the client insisted on, instead of another 
defense, was laid to rest by Bean v. Calderon.24  In 
Bean, as in  this case, the prisoner lied to his lawyer 
and the jury, claiming that he was not at the scene of 
the crime.25  He asserted his false alibi to his lawyer, 
and stuck to it, even though it was perhaps even 

                                         
18 See Rich v. Calderon, 170 F.3d 1236, 1239 (9th Cir. 

1999); Correll, 137 F.3d at 1411. 
19 116 F.3d 1264 (9th Cir. 1997). 
20 163 F.3d 1073 (9th Cir. 1998). 
21 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). 
22 Turk, 116 F.3d at 1266-67. 
23 116 F.3d at 1267. 
24 163 F.3d 1073, 1082 (9th Cir. 1998). 
25 Id. at 1075-76. 
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weaker than the false alibi defense in this case.26  
Then he sought habeas relief on the ground that his 
lawyer rendered ineffective assistance by presenting 
an alibi defense instead of a defense of diminished 
capacity.27  We held that the lawyer reasonably chose 
to present the alibi defense because the prisoner told 
his lawyer he was not there and refused to accept an 
alternative defense, diminished capacity. 28   And 
"because the diminished capacity defense would have 
conflicted with the alibi theory, it was within the 
broad range of professionally competent assistance" 
for the lawyer not to investigate or present it.29  That 
is controlling, but the majority fails to follow it, so we 
now have an intra-circuit conflict of authority on 
whether a lawyer renders ineffective assistance by 
presenting an alibi defense that the client insists on 
and not investigating alternative defenses 
inconsistent with alibi. 

 
The majority attempts to distinguish Bean and 

Turk on the ground that Phillips' lawyer did not 
select the alibi defense based on a reasonable 
investigation.  But Phillips' lawyer did investigate, 
and even found a witness whose observation of an 
armed man other than Phillips making arguably self-
incriminating remarks tended to corroborate the 
alibi.  And he sensibly advised Phillips that an alibi 
was unlikely to succeed where the defendant refused 
to say where he was or with whom. 

 

                                         
26 Bean's fingerprints were found at the mur-der scene 

and he confessed the crime to a wit-ness.  Id. at 1075. 
27 Id. at 1081. 
28 Id. at 1082. 
29 Id. 
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The majority makes a disturbing misuse of 
precedent, by purporting to rely on Johnson v. 
Baldwin.30  We held in Johnson that the presentation 
of a patently false alibi prejudiced a rape defendant, 
because his obviously false alibi testimony undercut 
the uncontradicted scientific evidence that showed he 
was factually innocent of the rape.31  The reason that 
the majority's reliance on Johnson is a disturbing 
misuse of precedent is that in Johnson, we expressly 
avoided considering whether counsel's performance 
was deficient.32  Yet today's majority opinion treats 
Johnson as though it were precedent for the 
majority's extraordinary deficient performance 
holding. The state had conceded deficient 
performance under Strickland, so "the sole issue in 
this appeal" was whether the false alibi prejudiced 
the defendant, not whether the lawyer reasonably 
investigated the alibi.33  When we say "the sole issue 
on appeal" is B, because issue A is conceded, that 
means that the case does not stand for anything at 
all on A.  There is no reason to think that the split 
decision in Johnson would have come out the same 
way had deficient performance not been conceded. 

 
The majority asserts that "Johnson's pre-

cedential value is not limited to the question of preju-
dice" because the court "necessarily evaluated 
counsel's performance ... in determining [prejudice]" 
and concluded that counsel's performance was 
"objectively deficient." 34   That is precisely wrong. 
Because deficient performance was conceded in 
                                         

30 114 F.3d 835, 840 (9th Cir. 1997). 
31 Id. at 838-840. 
32 Id. at 838. 
33 Id. 
34 Maj. Op. at 14491 (quoting Johnson, 114 F.3d at 840). 
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Johnson, and we limited our decision to what we said 
was "the sole issue on appeal," prejudice, we 
necessarily did not evaluate counsel's performance 
and determine that it was deficient. 35   We found 
prejudice because the false alibi defense vitiated the 
force of the scientific evidence defense, that the two 
alleged rapists who were supposed to have ejaculated 
at least twice had left no sperm or semen.36 

 
The majority also claims that Phillips' lawyer 

did not make a reasonable investigation because he 
testified in a post-conviction hearing that he would 
have presented the "shoot-out defense" had he only 
possessed certain documents, documents he in fact 
did possess.37  Subsequently the lawyer corrected this 
account, when his recollection was refreshed by 
additional material petitioner's counsel had not 
furnished to him when the helpful testimony had 
been obtained. Because evidentiary hearings on post-
conviction relief petitions occur years after the 
events, they often introduce error on account of fad-
ing memory and partial records.  The majority errs in 
two ways.  First, the lawyer's hindsight subjective 
assessment of his performance does not establish 
whether "counsel's representation fell below an 
objective standard of reasonableness" "as of the time 
of counsel's conduct."38  Second, even if the lawyer 
                                         

35 Even if one misread Johnson to have some bearing on 
deficient performance, it would be distinguishable from Bean 
because counsel in Johnson apparently made no investigation of 
the defendant's alibi. Johnson, 114 F.3d at 839.  Here, as in 
Bean, Phillips' lawyer reasonably investigated the alibi under 
the circumstances, the most important circumstance being 
Phillips' insistence on the alibi. 

36 Johnson, 114 F.3d at 838-840. 
37 Maj. Op. at 14487, n.5. 
38 Strickland v. Washington, 466 U.S. 668, 688, 690, 

(continued…) 
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possessed but did not review evidence supporting a 
"shoot-out defense," his failure to investigate the 
"shoot-out defense" has no bearing on whether he 
reasonably investigated the alibi defense. Under 
Bean and Turk, a lawyer does not have to investigate 
alternative defenses and then choose one; instead, 
once he reasonably investigates one defense, his duty 
to investigate any other defense ends.39 

 
Bean is precisely analogous to this case.  

Phillips insisted on his alibi defense, telling his 
lawyer that he was not at the scene of the crime, 
despite his lawyer's strong recommendation that it 
was unlikely to be effective.  We cannot treat the 
lawyer's decision to present the alibi defense as 
deficient under Strickland v. Washington40 when we 
held the same decision was not deficient in Bean.41  
In this case, Phillips' lawyer at least found some 
support for an alibi defense, a witness who testified 
that the day after the murder, a man other than 
Phillips carrying a .45 caliber handgun claimed he 
saw or was involved in a gun battle at the scene of 
the murder.  That is pretty good corroboration for a 
false alibi, much better than anything counsel in 
Bean had.  Following Strickland's admonition that 
"the reasonableness of counsel's actions may be 
determined or substantially influenced by the 
defendant's own statements or actions,"42 we held in 
Bean, following Turk, that counsel did not even have 

                                         
(…continued) 
80 L. Ed. 2d 674, 104 S. Ct. 2052 (1984). 

39 Bean v. Calderon, 163 F.3d 1073, 1082 (9th Cir. 
1998); Turk v. White, 116 F.3d 1264, 1266-67 (9th Cir. 1997). 

40 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). 
41 Bean, 163 F.3d at 1082. 
42 Strickland, 466 U.S. at 691. 
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to investigate the alternative theory. 43   "Once 
[defense counsel] reasonably chose that theory, 
largely on the basis of Bean's own representations, 
his duty to investigate the directly conflicting 
diminished capacity defense was at an end."44  That 
is a holding on all fours with this case, and controls 
it.  A defendant himself has some responsibility for 
the quality of the legal representation he receives.45  
If a defendant lies to his lawyer, and his case suffers 
because it is based on that lie, the defendant himself 
bears some or all of the responsibility for the 
deficiency.46  

 
III. Perjury and Cumulative Error  
 

The majority's analysis of perjury and 
cumulative error is directed to a hypothetical trial 
that never occurred, not Phillips' actual trial.  At 

                                         
43Bean, 163 F.3d at 1082.   
44 Id. 
45 See, e.g., Moore v. Johnson, 194 F.3d 586, 605-606 (5th 

Cir. 1999) (rejecting an ineffective assistance claim based on 
counsel's presentation of a false alibi because the defendant was 
"presumed to be the master of his own defense" and 
"maintained his innocence and endorsed the alibi defense" in 
trial, direct appeal, and state habeas proceedings). 

46 See, e.g., Tyson v. Keane, 159 F.3d 732, 736 (2d Cir. 
1998) (rejecting an ineffective assistance claim where the 
"principal reason" counsel pursued the "'wrong' defense 
strategy" was the defendant's "own conduct, whether 
characterized charitably as lack of candor or as a lie"); Brewer v. 
Aiken, 935 F.2d 850, 859-60 (7th Cir. 1991) ("It would be absurd 
to create a rule allowing a defendant to go free if perjured 
testimony succeeds while at the same time providing for a new 
trial if the witness is a poor liar.  Thus, we refuse to hold that 
the presentation of perjured testimony at the request of the 
defendant is adequate to constitute ineffective assistance of 
counsel."). 
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trial, Phillips' girlfriend contradicted his alibi, so he 
tried to impeach her by showing that she was 
perjuring herself in exchange for lenience from the 
government. But he now admits that his alibi 
testimony was a lie, the perjury was his, and the 
majority is forced to concede that the girlfriend's 
alleged perjury about her plea bargain did not affect 
the jury's verdict.  In response to Phillips' cross-
examination, she testified that she expected 
"consideration" for her testimony but not a "benefit," 
a fine distinction indeed.  The prosecutor also 
testified that he had not "communicated" a deal to 
the girlfriend, because he had a bizarre practice of 
making deals with defense counsel but instructing 
them not to tell their clients.  This let his witnesses 
deny that, to their knowledge, they had a deal. 
Phillips says the prosecutor and his girlfriend both 
committed perjury, on the theory that they really had 
a deal, and she should be "deemed" to have agreed to 
a deal, whether she knew about it or not, because her 
lawyer had agreed to it. 

 
Now for the majority's cumulative error 

argument, which gets hypothetical to the point of "if 
my grandmother had wheels, she would be a bus." 
The majority proceeds on the assumption that if 
Phillips' lawyer had been minimally competent, he 
would have tried the case on the "shoot-out" theory 
instead of the alibi Phillips insisted on.  Then the 
majority assumes that in this hypothetical trial that 
never happened Phillips' girlfriend and the 
prosecutor would have given exactly the same 
testimony about her deal.  The idea is that in that 
hypothetical trial Phillips would have been preju-
diced because the imaginary perjury would have pre-
vented him from impeaching his girlfriend's 
testimony, and that would have weakened his never-
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presented "shoot-out defense" and his defense that he 
did not kill the men to rob them, but only stole their 
money incidentally, as an afterthought, when he was 
stealing their identification.  Chutzpah indeed! 

 
Phillips' cumulative prejudice theory has a fatal 

flaw in addition to its failure to pass the straight face 
test:  the prejudice only happened in an imaginary 
case in which Phillips would have supposedly 
presented a "shoot-out defense," not the case actually 
tried.  The claimed prejudice never happened, 
because the case presenting a "shoot-out defense 
"never happened.  Thus the case for which the "I'm 
expecting consideration" testimony was supposedly 
prejudicial and perjurious never was tried. 
Materiality and prejudice must occur in the case that 
was tried, not in an imaginary case. 

 
Who knows what witnesses might have testified 

and how they might have been impeached if Phillips 
had told the truth?  A habeas petition has to be based 
on constitutional error in the trial that occurred, not 
a trial that was prevented by the defendant's own 
perjury.  The requirement of prejudice means actual 
prejudice in an actual trial,47 as opposed to imaginary 
prejudice in an imaginary trial. 

 
The people of California did not sentence 

Phillips to death because he had a bad lawyer.  They 

                                         
47 See, e.g., Brecht v. Abrahamson, 507 U.S. 619, 637, 

123 L. Ed. 2d 353, 113 S. Ct. 1710 (1993) (habeas claim based 
on trial error must establish "actual prejudice"); Strickland v. 
Washington, 466 U.S. 668, 691, 80 L. Ed. 2d 674, 104 S. Ct. 
2052 (1984) ("Even if a defendant shows that particular errors 
of counsel were unreasonable ... the defendant must show that 
they actually had an adverse effect on the defense."). 
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sentenced him to death for his crimes on December 7, 
1977.  I dissent.   
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Petitioner Richard Louis Arnold Phillips 
(“Phillips”) claims in his federal petition for writ of 
habeas corpus that his first degree murder 
conviction, and therefore the death eligibility 
determination, were obtained unlawfully in violation 
of the Constitution of the United States.  Respondent 
Arthur Calderon (“the State”), opposes Phillips’ 
petition, asserting his conviction and death eligibility 
determination do not violate the Constitution of the 
United States.  Despite the careful construction of 
the petition, no support for the claims appears in the 
record.  Review of the state record on appeal 
pertaining to the conviction and death eligibility 
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determination, along with the briefs submitted in 
this proceeding, reveal that no error occurred at 
Phillips’ trial which would have substantially 
influenced the jury’s verdict.  Brecht v. Abrahamson, 
507 U.S. 619, 623 (1993).  Phillips’ petition is denied. 

 
PROCEDURAL HISTORY 

 
Phillips was convicted, on January 31, 1980, of 

the December 7, 1977 first degree murder of Bruce 
Bartulis (“Bartulis”), the attempted murder of 
Ronald Rose (“Rose”), two counts of robbery, and the 
personal use of a firearm.  The special circumstance 
of murder during the commission of a robbery was 
found true and the jury returned a verdict sentencing 
Phillips to death on February 1, 1980.  The California 
Supreme Court affirmed Phillips’ conviction and 
special circumstance finding on December 31, 1985, 
but reversed the death sentence, because the trial 
court failed to give a reasonable doubt instruction 
regarding evidence of other criminal activity and 
failed to limit the admissibility of criminal activity to 
evidence that demonstrates the commission of an 
actual crime.  People v. Phillips, 41 Cal. 3d 29 (1985). 

 
Phillips was again sentenced to death on March 

13, 1992.  The direct appeal of Phillips’ penalty re-
trial is currently pending before the California 
Supreme Court.1  From 1987 through 1990, Phillips 
filed four habeas corpus petitions with the Madera 
County Superior Court.  Two of the petitions were 
denied after the superior court held an evidentiary 
                                         

1 The certified record was filed July 29, 1996.  Phillips’ 
opening brief was filed September 15, 1997, Respondent’s brief 
was filed May 1, 1998, and the reply brief is curretly due July 
20, 1998. 
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hearing, and the remaining two petitions were denied 
without holding an evidentiary hearing.  All four 
petitions were presented to the Fifth District Court of 
Appeal and were subsequently denied.  The 
California Supreme Court denied review of all four 
petitions. 

 
On March 4, 1992, Phillips filed a pro se federal 

petition for writ of habeas corpus containing only 
guilt phase claims, i.e., claims pertaining to the 
conviction and death eligibility determination.  On 
March 12, this Court dismissed the petition without 
prejudice, declining to interfere with the ongoing 
state criminal proceeding under the abstention 
doctrine and dismissing the petition for failure to 
exhaust state remedies.  The Ninth Circuit reversed 
and remanded on May 26, 1995, holding the 
extraordinary delay Phillips had already experienced 
in seeking review of his federal constitutional claims 
justified consideration of his guilt phase claims even 
though his death sentence was not final.  Phillips v. 
Vasquez, 56 F.3d 1030, 1037-38 (1995). 

 
Phillips filed his amended federal habeas corpus 

petition on July 15, 1996.  The State’s motion for 
summary dismissal was denied on Januayr 14, 1997.  
Phillips’ first motion for an evidentiary hearing was 
denied without prejudice on October 17, 1997. 2  
Phillips filed a second motion for an evidentiary 
hearing on April 20, 1998, requesting that a portion 
of the argument be filed under seal.  The request for 
confidentiality was denied on May 1, 1998, and 
Phillips filed a revised second motion for an 
                                         

2 Phillips’ first motion for an evidentiary hearing was 
denied for failure to present legal justification requiring such a 
hearing.  Townsend v. Sain, 372 U.S. 293 (1963). 
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evidentiary hearing on June 3, 1998.  The State 
opposes the revised second motion on the same 
grounds as those presented in the opposition to the 
first motion.  The arguments in Phillips’ revised 
second motion for an evidentiary hearing, when 
viewed in light of the entire record, do not establish a 
right to relief.  See Hendricks v. Vasquez, 974 F.2d 
1099, 1103 (9th Cir. 1992) (holding entitlement to an 
evidentiary hearing requires (1) the allegations, if 
proven, would provide relief and (2) a showing that 
the state court failed to find the relevant facts after a 
full and fair hearing).  Since Phillips has not 
established entitlement to an evidentiary hearing, 
the arguments in his revised second motion are 
addressed concurrently with the merits of the federal 
petition.3 

 
FACTS 

 
Phillips met the victims, Rose and Bartulis, in 

September of 1977, when they began construction of 
some houses near Phillips’ home in Newport Beach.  
RT-7, 241:16-24. 4   The three men became friends 
                                         

3  In his revised second motion, and in his traverse, 
Phillips asserts the allegations in his federal habeas petition are 
presumed true at this stage of the proceedings.  Further, 
Phillips states that since the State’s motion for summary 
dismissal was denied, this Court found that his allegations, if 
proved, would entitle him to relief, thus meeting the first 
requirement for granting an evidentiary hearing.  Phillips is 
mistaken in both assertions.  Prior to this order, the only 
determinations made by this Court were that Phillips’ pleadings 
were sufficient to proceed with federal review and that the 
exhaustion requirement was satisfied.  See Rule 4 of the Rules 
Governing § 2254 Cases; 28 U.S.C. § 2254(b). 

4 The record on appeal will be designated as follows:  
clerk’s transcripts “CT”, reporter’s transcripts “RT”, and post-
conviction record “A” through “JJ”.  Quoted material references 

(continued…) 
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after Phillips allowed Rose and Bartulis use of an 
electrical outlet on his premises.  Id. 261:26-262:7. 

 
About two months later, Phillips offered Rose 

and Bartulis an opportunity to participate in a large 
cocaine purchase, promising them a return of five 
times their investment if they invested $25,000.  
Rose and Bartulis accepted, and Rose gave Phillips 
$10,000 on November 2, 1977.  RT-7, 242:15-253:5, 
244:1-15.  Several times after that Phillips prodded 
them “to come up with the rest of the money.”  Id. 
245:3-10.  Rose gave Phillips a check for $1,500, but 
eventually told Phillips they could not deliver any 
more money.  Id.  245:17-19, 246:1-5.  Rose told 
Phillips he could give him a note secured by property 
for the remainder of the money, and asked Phillips to 
use the amount he had been given or to return the 
money.  Phillips agreed to use the money he had 
already been given, and Rose issued him a 
promissory note for $25,000, which included money 
to purchase some insulation.  Id. 246:5-20. 

 
In late November or early December, Phillips 

indicated to Rose and Bartulis, when they 
complained of difficulty in obtaining insulation for 
the houses they were building, that he knew where 
they could obtain some stolen insulation.  RT-7, 
247:15-20.  Phillips claimed “his brother was a part of 
this deal.”  Id. 247:24-26.  Phillips told Rose and 
Bartulis the insulation would need to be picked up in 
Fresno, where it was being stored.  Id. 247:20, 25.  

                                         
(…continued) 
will designate the volume and page number(s), separated by a 
comma.  Any line number(s) will follow the page number and a 
colon. 
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Rose and Bartulis agreed to buy some of the 
insulation.  Id.  248:1-3. 

 
On the morning of December 7, 1977, Rose had 

the $25,000 note notarized and gave it to Phillips.  
RT-7, 248:17-249:3.  Phillips then informed Rose the 
insulation could be picked up that night, instructed 
Rose where to meet him in Fresno, and instructed 
Rose to “get as much cash together as [he] could.”  Id. 
249:16-26, 250:3-6. 

 
Rose obtained between $3,500 and $5,000 in 

large-denomination bills.  RT-7, 250:18-24.  He and 
Bartulis drove to Fresno in Rose’s 1977 Ranchero.  
Id.  251:3-14.  Rose had an unloaded .44 magnum 
pistol in the vehicle, with some ammunition behind 
one of the seats.  Id.  251:26-252:9, 262:8-20.  
Pursuant to Phillips’ instructions, they checked into 
a motel and then went to a nearby gas station at the 
appointed time.  Id. 251:16-22.  Phillips arrived at 
the station accompanied by his girlfriend, Sharon 
Colman (“Colman”).  Id. 253:4-10. 

 
Coleman had been living with Phillips since 

October and was acquainted with Rose and Bartulis.  
RT-7, 132:1-11, 253:11-14.  On December 7, she had 
flown from Newport Beach to Fresno, in order to 
make some money through postitution.  Id. 137:12-
19, 120:2-8.  Her plane was delayed and she did not 
have transportation to where she was staying.  Id. 
173:10-12.  She called Phillips, who had flown to 
Sacramento, and arranged to have him pick her up at 
the airport in Fresno.  Id. 229:3-24, 137:20-138:6.  
Phillips arrived at the Fresno airport driving a 
Toyota he had borrowed from his mother who lived in 
Sacramento.  Id. 138:10-19, 230:13-231:5.  Phillips 
told Colman they were going to meet Rose and 
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Bartulis at a gas station in order to “get the lumber 
supplies” for Rose.  Id. 138:20-139:1. 

 
At the gas station, Phillips told Rose and 

Bartulis to follow him to where they would meet his 
brother.  RT-7, 253:16-25.  Phillips drove north on 
Highway 99 followed by Rose and Bartulis.  Id. 190:5-
14, 254:2-10.  Along the way, Phillips stopped at 
another gas station to use the restroom.  When he 
came out, he stopped by the Ranchero and borrowed 
some matches before continuing the trip.  Id. 254:11-
255:2.  Coleman testified Phillips did not smoke 
while she lived with him.  Id. 142:6-8. 

 
Eventually, Phillips exited the freeway and both 

vehicles stopped in a vacant area off the road, east of 
the off-ramp at Avenue 24 and Fairmead Boulevard.  
RT-7, 255:2-15, 34:18-23, 38:11-14.  Phillips got out of 
the Toyota and walked to the driver’s side of the 
Ranchero, which was parked alongside the Toyota.  
Id. 255:16-256:8.  Colman sat in the Toyota, with the 
heater on and listening to the radio, while the three 
men talked.  During this time Rose and Bartulis 
drank some beer, smoked cigarettes and some 
marijuana.  Id. 272:17-273:9, 182:11-183:20.  At one 
point, Phillips re-entered the Toyota on the 
passenger’s side due to the cold, continuing his 
conversation with Rose and Bartulis.  Id. 147:23-
148:2.  The tenor of the conversation was not angry.  
Id. 274:12-13, 185:5-6. 

 
A few minutes later, Phillips exited the Toyota 

and stood next to the Ranchero, leaning inside the 
driver’s window.  RT-7, 148:16-26.  Suddenly, Colman 
heard shots being fired, looked over and saw sparks 
or flashes near Phillips’ hand.  Id. 148:25-149:1, 
199:7-200:5.  As Phillips withdrew his arm from the 
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window, she saw a gun in his hand.  Id. 149:9-17.  
She heard Bartulis, who was in the driver’s seat, 
moaning.  Phillips silenced him by striking him over 
the head with his gun.  Id. 149:23-150:5.  Phillips 
leaned Bartulis forward and extracted his wallet, 
then went around the Ranchero and did the same to 
Rose.  Id. 150:8-15.  Phillips complained he could not 
find the money they were supposed to have.  Id. 
150:25-151:1, 12-14.  He returned to the Toyota and 
handed the two wallets and two handguns (the one 
Phillips used in the shooting and another) to Colman.  
Id. 150:19-23.  Phillips had Colman get out of the 
Toyota and open its trunk, from which he withdrew a 
can.  Id. 152:4-8, 25-153:2.  Phillips then directed 
Colman to move the Toyota away from the Ranchero.  
Id. 152:17-23.  Phillips poured gasoline over the 
Ranchero and its occupants and set them ablaze.  Id. 
153:2-6, 19-20. 

 
Rose was still alive.  After being shot, Rose 

recalled being searched and having gasoline poured 
over him.  RT-7, 257:4-8, 16-20.  As with the 
shooting, he did not actually see Phillips do either of 
these things.  He did recall that just prior to the 
gunshots Phillips was alone at the driver’s side 
window, id. 256:21-24, that the shots came from the 
direction where Phillips was standing, id. 256:15-20, 
and that he heard a male voice close to him while he 
was being searched.  Id. 258:1-7.  When he was set 
afire, Rose jumped out of the Ranchero and tried to 
shed his burning clothing.  Id. 259:19-21.  Rose 
testified he did not leave the Ranchero earlier 
because he feared being shot again.  Id. 259:22-260:1.  
Phillips, who had run to the Toyota, saw Rose 
running away.  Id. 153:21-23, 260:8-9.  Complaining 
to Colman that Rose “wasn’t dead,” Phillips drove at 
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Rose and hit him, cracking the Toyota’s windshield.  
Id. 153:24-154:4, 260:12, 154:7-12. 

 
Phillips and Colman drove to Sacramento.  RT-

7, 156:21-22.  Phillips was calm, though somewhat 
disturbed at not knowing whether Rose was dead.  
Id. 155:13-17, 158:15-20.  He lamented several times 
that he had been unable to find the money Rose was 
supposed to have with him.  Id. 157:4-10, 158:11-14.  
Colman searched the two wallets at Phillips’ 
instruction, but they only contained $120 to $150.  Id. 
156:11-18.  Phillips also commented that his gun 
“was too big of a calibre [sic] because he was too 
close.”  RT-7, 158:23-24.  Along the way, Phillips 
stopped and tried to clean the blood off of the 
windshield with his t-shirt.  Id. 155:18-156:1. 

 
Upon reaching Sacramento, Phillips and 

Colman went to his mother’s home.  RT-7, 158:25-
159:1.  Phillips went up to his mother’s room and told 
her the Toyota’s windshield had been cracked from 
gravel thrown up by a truck and he assured her he 
would “take care of it” later that day.  Id. 231:10-
232:1.  Later, hearing voices downstairs, Phillips’ 
mother came down to investigate.  She had thought 
Phillips was alone, but saw a woman (presumably 
Colman) with him.  Id. 232:12-23. 

 
Meanwhile, two Madera County Deputy Sheriffs 

on patrol along Highway 99 discovered three fires 
just off the freeway.  RT-7, 34:1-5.  Upon realizing 
that one of the “fires” was a person, the deputies 
drove over toward Rose and covered him with a 
sheet, extinguishing the flames.  Id. 35:12-25.  Rose 
suffered five gunshot wounds and burns over 65 
persent of his body, about one-half of which were 
third degree burns, requiring skin grafts in order to 
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heal.  Id. 261:5-9, 15:17-20.  When he was taken to 
the hospital, it was not known whether he would live.  
CT-1, 17. 

 
In the Ranchero, Bartulis was found dead from 

a bullet wound to the heart.  RT-7, 75:3-5, 4:20-24.  
Two bullet holes were observed in the Ranchero, id. 
83:4-22, and a spent .45 caliber shell was found on 
the ground near the vehicle.  Id. l78:14-16.  The 
deputies also found clothing at the scene which 
contained badly burned currency in $100 
denominations.  Id. 85:26-86:14. 

 
The following morning, Phillips washed the 

Toyota and removed the shattered corner of the 
windshield.  RT-7, 159:10-25.  Phillips and Colman 
then took the Toyota to a glass shop and had the 
windshield replaced.  Id. 159:26-160:9; RT-8, 393:17-
18.  Later that day, at Phillips’ request, Colman 
called the hospital to check on Rose’s condition.  RT-
7, 160:16-161:17.  Colman then few back to Fresno, 
id. 161:24-162:1, while Phillips remained in 
Sacramento for a few more days.  Id. 233:2-10.  While 
Colman was in Fresno, Phillips told her during a 
phone conversation that he had a friend call the 
hospital and Rose was in “really bad condition,” that 
he “didn’t remember a lot of things” and “couldn’t 
talk or anything.”  Id. 162:4-13.  Phillips visited 
Colman in Fresno after he left Sacramento, and she 
met him later in Los Angeles.  Id. 162:17-163:5. 

 
One week after the shooting, warrants issued 

for Phillips’ and Colman’s arrest for murder and 
attempted murder.  CT-1, 68.  After learning of the 
warrants issued for their arrests, Phillips left Los 
Angeles with Colman.  RT-8, 406:20-23, 407:4-11.  
They drove to Salt Lake City, staying at the home of 
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a relative of Colman’s who lived there.  RT-7, 163:5-
10.  Colman left Salt Lake City in the latter part of 
December 1977, returning to Sacramento in the car 
Phillips had borrowed from his brother-in-law when 
he left Sacramento.  Id. 163:13-14, 165:7-13, 162:17-
26. 

 
Phillips had made arrangements for Colman to 

stay at a motel in Sacramento and instructed her to 
await contact by a friend.  RT-7, 165:14-166:3.  
Instead, Colman turned herself in, despite Phillips’ 
expression of confidence that “she would not be dumb 
enough to cross him or call anybody about it, because 
if he was in a situation where he couldn’t get to [her], 
that he would have somebody else that could.”  Id. 
166:10-20.  Phillips was apprehended by the FBI in 
Utah on March 17, 1978, id. 287:21-288:7, and was 
transported to Madera County under an extradition 
order on June 14, 1979.  Id.  66:14-17. 

 
The defense presented at trial was alibi.  RT-8, 

394:14-396:5.  Phillips primarily sought to persuade 
the jury that Colman, Rose, and Phillips’ friend, 
Richard Graybill (“Graybill”), who aided police in 
their efforts to apprehend Phillips, id. 463:18-21, 
475:21-25, 494:7-18, were in a conspiracy to blame 
Phillips for the shootings, which were purportedly 
committed by Graybill and Colman.  RT-10, 79:22-25, 
93:4-6, 99:6-15, 111:15-25.  Rose’s participation, it 
was suggested, was either to avoid paying off the 
$25,000 note or to avoid criminal liability for 
shooting Bartulis himself.  Id. 85:5-15, 107:11-12. 

 
Phillips admitted knowing Rose and Bartulis, 

RT-8, 364:26-365:3, and to setting up a meeting for 
individuals interested in a cocaine deal.  Id. 367:11-
368:4.  These individuals, which included Rose and 
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Bartulis, were interested in using Phillips’ South 
American “source” and his “transportation supplies” 
to bring cocaine into the country.  Id. 367:6-368:4.  
Phillips testified he did not attend the meeting, but 
understood there were six shares taken by investors 
at $35,000 a share.  Id. 368:21-369:3.  Graybill was 
the “coordinator” of the deal, though the money was 
to go to Phillips’ source in Peru, whom he refused to 
name.  Id. 400:1-9, 397:15-17. 

 
After putting up $10,000, Phillips testified Rose 

and Bartulis had difficulty coming up with the 
remaining $25,000.  RT-8, 369:4-21.  Because Phillips 
had “vouched” for them with the other participants 
(essentially co-signed for them), Phillips agreed to 
lend them $25,000 in exchange for a promissory note 
and the use of their contractor’s license.  Id. 369:22-
370:12.  Phillips testified the note was not secured, 
explaining that Rose had used the wrong form which 
indicated real property secured the loan.  Id. 370:20-
371:1.  However, Rose testified the note was secured 
by property, stating there was no transfer of the deed 
of trust because of the intervening shooting.  RT-7, 
265:13-267:5.  Although not brought out at trial, 
Colman’s testimony at the preliminary hearing 
supported Rose’s testimony, stating Phillips said he 
shot Rose and Bartulis because he discovered that 
the property securing the note was already sold, and 
if that deal went bad, the others would too.  RT-3, 
56:21-57:5. 

 
After Rose told Phillips that part of their 

business difficulties stemmed from the unavailability 
of insulation, Phillips testified he put Rose in touch 
with Graybill, who he said was in the building supply 
business in Fresno, to obtain stolen insulation.  RT-8, 
372:18-373:3.  Rose testified, however, that Phillips 
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said his brother had the contact for the insulation 
and that Phillips made all the arrangements for the 
deal.  RT-7, 247:21-26, 249:14-250:7.  Further, both 
Rose and Graybill testified they had not met each 
other until the time of Phillips’ trial.  RT-8, 505:11-
18, 462:24-463:4. 

 
Phillips testified that at the time of the murder 

he was at a business meeting in Sacramento, 
following which he went to a disco.  RT-8, 392:11-19, 
394:15-395:14.  Phillips, however, refused to divulge 
the identities of the people at the meeting, id. 392:20-
22, intimating he would be killed if he revealed 
certain facts.  Id. 397:19-20.  Phillips testified 
Graybill was at the meeting and asked to borrow 
Phillips’ mother’s Toyota.  Id. 375:20-376:8.  Phillips 
lent him the car, about midnight went to a disco, 
then about two hours later drove Graybill’s Cadillac 
to his mother’s home.  Id. 376:9-10, 394:15-17, 
395:24-26, 13-16.  Phillips testified Graybill, 
accompanied by Colman, returned the Toyota with a 
damaged windshield between 4:00 and 4:45 a.m. 
without an explanation of how the damage occurred.  
Id. 396:4-397:5, 376:13-17.  Phillips testified he and 
Graybill informed his mother of the damage to the 
Toyota, saying it was caused by gravel from a truck.  
Id. 396:22-397:2.  Phillips’ mother testified only 
Phillips told her of the damage to the Toyota.  RT-7, 
231:10-24, 237:1-2, 14-16. 

 
Phillips testified he fled to Utah pursuant to an 

agreement to “ride the beef” for Graybill.  Phillips 
asserted he agreed to plead guilty even though he did 
not commit the murder in order to protect Graybill, 
because Phillips “had been to prison” before and 
Graybill “had some very bad enemies” from prior 
narcotics dealings.  Phillips went to Salt Lake City to 
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“let things cool off” while Graybill negotiated for 
Phillips to give himself up and plead to second degree 
murder.  RT-8, 408:3-12. 

 
Phillips now admits, as was urged at his 

penalty re-trial in 1991, that the alibi defense 
presented at the 1980 trial was false.  1996 Federal 
Habeas Petition (“FHP”), 2:1.  In light of this 
admission, portions of Phillips’ testimony at trial are 
also false.  Phillips admits he was present at the 
crime scene and that he shot at Rose and Bartulis, 
but contends he fired in self-defense, Points and 
Authorities in support of FHP (“P&A”), 59:20-21, and 
that Rose actually shot Bartulis while attempting to 
shoot Phillips.  FHP, 2:3-7. 

 
Phillips maintains the purpose of traveling to 

the crime scene was for Rose and Bartulis to 
purchase stolen building materials.  P&A, 67:1-7.  
Phillips still contends Graybill was present at the 
crime scene, but that he arrived after Rose, Bartulis, 
Phillips and Colman.  Id. 67:4-10.  At the penalty re-
trial, Phillips called Tamara Nichols (“Nichols”) as a 
witness.  She testified she lived with Graybill in 
December of 1977.  Early in the morning of December 
8, Graybill returned home and told her that “a 
business deal had gone sour” and that Phillips was 
“shooting everything in sight.”  Id. 66:1-5, 14-16. 

 
Phillips argues he is entitled to habeas relief 

from his conviction, or at the least from death 
eligibility, because Rose actually fired the fatal shot, 
perjured testimony was given at trial, defense 
counsel was ineffective, the prosecution failed to 
disclose exculpatory evidence and destroyed 
exculpatory evidence in bad faith, and cumulative 
errors prejudiced his trial. 
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APPLICABILITY OF THE AEDPA 

 
On April 24, 1996, Congress passed the 

Antiterrorism and Effective Death Penalty Act of 
1996 (“the AEDPA”).  The AEDPA amended the 
statutory law governing federal habeas corpus 
proceedings.  The first issue to be addressed is 
whether Phillips’ amended petition, filed July 15, 
1996, is subject to the amendments of the AEDPA. 

 
The United States Supreme Court held that the 

amendments to chapter 153 of Title 28 of the United 
States Code, promulgated by the AEDPA, generally 
apply prospectively, that is, to cases filed after its 
enactment.  Lindh v. Murphy, __ U.S. __, 117 S. Ct. 
2054, 2068 (1997) (finding the retroactive application 
of § 107(c) negatively implies that the remainder of 
Title 1 is prospective).  However, Lindh is a non-
capital case.  Non-capital cases are normally 
commenced by the filing of a habeas petition.  Capital 
cases, conversely, are often commenced by the filing 
of a request for appointment of counsel.  McFarland 
v. Scott, 512 U.S. 849, 856-57 (1994).  The Ninth 
Circuit held that the filing of an application for 
appointment of counsel in a capital case prior to the 
enactment of the AEDPA does not allow the case to 
remain subject to the prior law.  Calderon v. United 
States Dist. Court for the Central Dist. of Calif. 
(Beeler, real party in interest), 128 F. 3d 1283, 1287 
n.3 (9th Cir. 1997) (holding the AEDPA applies to 
cases where the petition is filed after enactment), 
cert. denied, __ U.S. __, 118 S. Ct. 899 (Jan. 26, 1998). 

 
Phillips’ initial federal habeas petition was filed 

on March 4, 1992.  This Court’s dismissal of Phillips’ 
petition was reversed and remanded by the Ninth 
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Circuit on May 26, 1995.  The mandate was issued on 
December 18, 1995, after the United States Supreme 
Court denied the State’s petition for certiorari.  
Phillips’ federal habeas counsel was appointed on 
January 24, 1996.  On March 15, 1996, Phillips was 
granted leave to amend his federal habeas petition.  
Phillips’ amended petition was filed on July 15, 1996.  
Phillips’ amended petition is treated as part of his 
earlier petition filed in 1992, as his claims do not 
entitle him to relief, even under the more favorable 
prior law.  Williams v. Calderon, 83 F.3d 281, 286 
(9th Cir. 1996) (treating filing after enactment of the 
AEDPA as part of earlier filing since claims were 
denied under more favorable prior law); Woratzeck v. 
Stewart, 97 F.3d 329, 332 (9th Cir. 1996) (finding the 
AEDPA does not enhance a petitioner’s ability to 
obtain federal hbeas corpus relief). 

 
ANALYSIS 

 
Claim 1 – Perjury and Knowing Use of Perjured 
Testimony 

 
Phillips contends his constitutional rights were 

violated when both Colman, as a witness for the 
prosecution, and the prosecutor, Madera County 
District Attorney David Minier (“Minier”), committed 
perjury.  Phillips asserts Colman’s statement that 
she did not receive any benefit in exchange for her 
testimony, the trial court’s refusal to admit evidence 
of an agreement given in exchange for Colman’s 
testimony, Minier’s failure to correct Colman’s false 
testimony, Minier’s failure to disclose the existence of 
agreements given in return for Colman’s testimony, 
and Minier’s denial that any benefit had been 
communicated to Colman, violated Phillips’ rights 
and prejudiced his case.  Phillips further argues that 
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Minier’s actions were so egregious they fall under the 
exemption to the Brecht v. Abrahamson, 507 U.S. 619 
(1993) standard (holding habeas relief only available 
where the error substantially influenced the jury’s 
verdict), thus warranting relief without a showing of 
actual prejudice. 

 
A.  Presumption of Correctness 
 
 This claim was considered and rejected by the 
state courts.  The Madera County Superior Court’s 
[sic] denied Phillips’ habeas petition on February 14, 
1990, finding (1) the jury had sufficient information 
to evaluate Colman’s credibility, despite not being 
told of the deal with Peterson, or of the negotiations 
with Dunn; (2) even if a plea bargain had been 
communicated to Colman and that information made 
known to the jury, the result at trial would not have 
changed and (3) Phillips received a fair trial and due 
process, as any error that occurred was harmless 
beyond a reasonable doubt.  Exhibit 7 to August 1990 
appeal from denial of habeas petition, (“Y”).  “Clearly 
[Colman’s] credibility because of a ‘deal’ and a 
pending murder charge was put before the jury, and 
as stated by the Supreme Court, the jury had 
sufficient facts with which to evaluate Sharon 
Colman’s testimony.”  Id. at 3:22-26. 
 
 State court factual findings made after a 
hearing on the merits are presumed correct when 
they are fairly supported by the record.  Former 28 
U.S.C. § 2254(d).  Marshall v. Lonberger, 459 U.S. 
422, 432 (1982) (holding state court determinations of 
fact are presumed correct when they are fairly 
supported by the record); Hawkins v. Risley, 984 F.2d 
321, 325 (9th Cir. 1993) (“Under 28 U.S.C. § 2254(d), 
determinations of fact by a state habeas court are 
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presumed correct unless the petitioner can establish 
that the hearing was inadequate.”). 
 
 Further, matters of state law interpreted by 
state courts within the bounds of the Constitution 
are not subject to federal habeas review.  Lewis v. 
Jeffries, 497 U.S. 764, 780 (1990) (holding the 
California Supreme Court is the final expositor of 
California law); Estelle v. McGuire, 502 U.S. 62, 67-
68 (1991) (“it is not the province of a federal habeas 
court to reexamine state-court determinations on 
state-law questions”). 
 
 Conversely, a “legal question merits 
independent consideration in a federal habeas corpus 
proceeding.”  Miller v. Fenton, 474 U.S. 104, 115 
(1985).  “Furthermore, while the historical factual 
findings of a state court are presumed correct and 
will not be set aside unless lacking fair support in the 
record, we may give different legal weight to such 
facts.”  Bruni v. Lewis, 847 F.2d 561, 563 (9th Cir. 
1988).  Similarly, state court conclusions of harmless 
error are not factual findings entitled to a 
presumption of correctness.  Dickson v. Sullivan, 849 
F.2d 403, 405 (9th Cir. 1988). 
 
B.  Perjury of Minier and Colman regarding PC32 
deal 
 
 Phillips asserts that following Colman’s arrest, 
during the three months that she was represented by 
her first attorney Thomas Peterson (“Peterson”), an 
agreement was reached with Minier allowing her to 
plead guilty to Penal Code 32, as an accessory after 
the fact, in return for her testimony at Phillips’ trial 
(“PC32 deal”).  Phillips contends Peterson 
communicated this deal to Colman and she accepted.  
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Therefore, Phillips concludes, when Colman testified 
she did not expect to receive any benefit in return for 
her testimony, just that she expected her actions to 
be taken into consideration, RT-7, 223:16-224:1, she 
was lying.  Phillips further alleges Minier’s testimony 
in chambers, that he had not communicated to 
Colman any leniency or benefit in return for her 
testimony, RT-7, 324:4-14, was also a lie because of 
the agreement reached with Peterson. 
 
 The State asserts Peterson’s testimony at the 
January 4 and 5, 1990 state court evidentiary 
hearing on Phillips’ petition for writ of habeas corpus 
(“1990 evidentiary hearing”, transcribed at “BB”), 
revealed that although he communicated the PC32 
deal to Colman, he never assured her it was 
irrevocable.  Further, Peterson testified the deal was 
not executed because Phillips was still a fugitive 
during the time he represented Colman.  The State 
concludes that any deal with Peterson was tentative 
and did not survive the termination of his 
representation.  Thus, there is no conflict between 
Colman’s and Peterson’s testimonies. 
 
 Phillips asserts this is not so, claiming Colman 
knew she had accepted the PC32 deal, even while 
hoping for a better deal.  Having performed her part 
of the bargain by testifying, Phillips contends 
Colman could not truthfully say she expected no 
benefit from her testimony.  Further, Phillips argues, 
there is no evidence to support the State’s conclusion 
that the PC32 deal was tentative or conditional. 
 
 The State’s position that the PC32 deal did not 
survive the termination of Peterson’s representation 
is supported by the record.  Colman testified at trial 
she expected the District Attorney’s office to take her 



239 

 

cooperation into consideration.  RT-7, 223:19-224:1, 
226:7-10.  Colman testified that her second attorney 
Cassandra Dunn (“Dunn”) told her to testify and to 
place her confidence in her attorney.  RT-7, 225:6-15.  
Dunn states in her declaration of Novembr 12, 1990, 
that she was not told of any deal by either Colman or 
Peterson, although it was her practice to inquire 
about such things.  Informal response to December 
1990 habeas petition, (“Z”), Exh. 3. 
 
 Based on Colman’s testimony and the fact that 
she did not inform Dunn that any deal existed, it is 
reasonable to infer that Colman did not view the 
PC32 deal as continuing.5  That the PC32 deal did 
not survive the termination of Peterson’s 
representation is further supported by the fact that 
Minier negotiated a new deal with Dunn.  If Minier 
viewed the PC32 deal as binding, negotiations with 
Dunn would not have been necessary.  Further, 
Minier stated he did not recall making any 
agreement with Peterson.  Z, Exh. 4.  Phillips fails to 
show any evidence supportive of his assertion the 
PC32 deal survived Peterson’s representation.  In 
light of the record, it cannot be said that Colman 
committed perjury when she stated that she expected 
no benefit other than her actions be taken into 
consideration. 
 

                                         
5 This inference is support [sic] by the statements of 

Dana Anderson, Ms. Dunn’s associate who was present when 
Colman testified at trial.  He represented during an in-
chambers hearing that Colman stated she had not been 
promised or accorded any favorable treatment in return for her 
testimony.  RT-7, 111:20-23.  Further, Phillips admitted at the 
1990 evidentiary hearing that Dunn did not know about the 
PC32 deal.  BB, 15:14-18. 
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C.  Error by trial court in refusing to admit evidence 
of agreement for Colman’s testimony 
 
 A plea agreement was reached with Dunn 
before Colman testified and the trial court refused to 
allow this evidence before the jury because Colman 
was not informed of the agreement.  Phillips asserts 
the trial court’s ruling that benefits or agreements 
which had not been communicated to Colman were 
irrelevant was in error. 
 
 On direct appeal, the California Supreme Court 
examined this claim.  People v. Phillips, 41 Cal. 3d 
29, 47-49 (1985).  The state high court found the trial 
court’s ruling was erroneous, but that reversal of 
Phillips’ conviction was not warranted as the error 
was harmless.  Id. at 48.  “[T]he jury was made well 
aware of the possible impact of Colman’s expectation 
of leniency on her credibility. . . . [They] could 
properly assess Colman’s credibility even without 
testimony on a specific agreement between [Dunn] 
and [Minier].”  Id. at 48-49.  Further, the California 
Supreme Court found the suppressed evidence would 
not have altered the result.  Id. at 49.6 
 
 Presentation of false evidence violates due 
process and requires a new trial.  Mooney v. Holohan, 
                                         

6  The California Supreme Court stated:  “. . . the 
evidence against [Phillips] . . . was overwhelming.  While 
Colman was an important prosecution witness, the key witness 
against [Phillips] was Ronald Rose, the victim who miraculously 
survived despite being shot, set on fire and run over by a car.  
Given Rose’s testimony, and the considerable amount of 
corroborating evidence, the jury verdict as to guilt and the 
special circumstance allegation was virtually a forgone 
conclusion.  Under the circumstances, there was no prejudice to 
[Phillips].”  Id.  This finding is supported by the state record. 
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294 U.S. 103, 112 (1935).  This is so even where the 
prosecution does not solicit the false information but 
only allows it to go uncorrected, Napue v. Illinois, 360 
U.S. 264, 269 (1959), and is irrespective of the good 
or bad faith of the prosecution.  Brady v. Maryland, 
373 U.S. 83, 87 (1963).  To justify a new trial, the 
false evidence must be material, that is, reasonably 
likely to affect the judgment of the jury.  Id. 
 
 Phillips does not address the harmless error 
finding made by the California Supreme Court on 
this issue, but instead relies on the holding of 
Campbell v. Reed, 594 F.2d 4 (4th Cir. 1979).  
Phillips argues, as was found in Campbell, that the 
prosecutor’s silence in the face of a witness’s denial of 
a plea agreement allowed the jury to be misled 
regarding the witness’s credibility.  Id.  at 7. 
 
 In Campbell, the prosecutor negotiated a plea 
agreement with co-defendant Miller’s attorney in 
return for Miller’s testimony.  As happened here, the 
prosecutor in Campbell instructed Miller’s attorney 
not to inform Miller of the agreement prior to trial.  
The Fourth Circuit held Miller’s testimony was 
extremely important as he was the only witness who 
could link Campbell to the crime.  Campbell, 594 
F.2d at 8.  In light of the entire record, the jury’s 
verdict might have been different had it known the 
full extent of Miller’s motivation to testify against 
Campbell.  Id. 
 
 The State argues instead that Willhoite v. 
Vasquez, 921 F.2d 247 (9th Cir. 1990) controls.  
Willhoite asserted that under Giglio v. United States, 
405 U.S. 150 (1972), a new trial was required because 
of the “prosecution’s failure to disclose” part of the 
agreement given in exchange for co-defendant 
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Meyer’s testimony.  Willhoite, 921 F.2d at 250.  
Willhoite found no violation of due process.  Id. 
 
 In Giglio, both the prosecutor and co-
conspirator Taliento denied that any promise had 
been made in exchange for Taliento’s testimony.  The 
case depended almost entirely on his testimony, 
without which there would have been no indictment 
or evidence to carry the case to the jury.  Id.  at 154-
55.  A new trial was required, as the jury was 
entitled to know of any deal so Talient’s credibility 
could be assessed.  Id. 
 
 Conversely, in Willhoite, there was evidence 
independent of Meyer’s testimony to connect the 
petitioners with the murder.  While Meyer’s 
testimony was important, the other evidence was 
sufficient standing alone “to carry the case to the 
jury.”  Willhoite, 921 F.2d at 249.  Sufficient evidence 
outside the challenged testimony was not found in 
Campbell, where instead the challenged testimony 
was essential to the prosecution of the case.  
Campbell, 594 F.2d at 8.  The State contends 
Willhoite applies here, since there is sufficient 
evidence outside Colman’s testimony to connect 
Phillips with the crime. 
 
 In Willhoite, the Court found the prosecutor did 
not commit misconduct by not “correcting” Meyer’s 
testimony when Meyer stated he did not know 
anything about a deal for modification of his 
sentence, as that testimony was not false.  Willhoite, 
921 F.2d at 250.  Giglio differs in this respect, since 
the undisclosed deal was between the prosecutor and 
Taliento, so Taliento’s denial of a deal was false.  
Giglio, 405 U.S. at 150.  The State asserts Willhoite 
is also similar to Phillips’ case in this respect, as 
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Colman did not know of the deal with Dunn, so her 
testimony was not false. 
 
 The Court in Willhoite found the part of the deal 
that was disclosed to the jury provided “ample 
opportunity” to test Meyer’s credibility.  Willhoite, 
921 F.2d at 250.  See also Harris v. Vasquez, 949 F.2d 
1497, 1528 (1991) (finding failure to disclose portion 
of negotiations regarding anticipated sentence, while 
disclosing portion regarding dismissal of charges and 
avoidance of extradition, did not undermine 
confidence in the outcome).  The State contends the 
jury at Phillips’ trial, as the jury in Willhoite, had 
ample evidence upon which to evaluate Colman’s 
credibility.  Phillips asserts Willhoite does not apply, 
because the jury in his case had no knowledge of any 
portion of a deal given in exchange for Colman’s 
testimony, and thus could not sufficiently evaluate 
her credibility. 
 
 Willhoite distinguished Campbell v. Reed, citing 
the Fourth Circuit’s construction of statements by 
Miller’s attorney, that “everything would be alright” 
and that “there were things going on that it would be 
better for him not to know,” as a tentative promise of 
leniency.  Willhoite, 921 F.2d at 250.  In Willhoite, 
there was no showing that Meyer had any knowledge 
of the undisclosed portion of the agreement.  Id.  The 
present case is distinguishable from Campbell in the 
same aspect.  Dunn testified Colman was not 
informed of the negotiations with Minier, RT-8, 
448:26-449:2, and that she only told Colman to trust 
her.  Id.  449:12-23. 
  
 In spite of the prosecutor’s deplorable practice of 
suppressing information, i.e., keeping information 
about an agreement from a witness for the sole 
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purpose of concealing the agreement from the jury,7 
the standard for granting a new trial cannot be met 
here.  A new trial can only be granted where the 
suppressed evidence is material to the judgment of 
the jury.  Brady, 373 U.S. at 87.  See also Singh v. 
Prunty, 142 F.3d 1157, 1163 (9th Cir. Apr. 27, 1998) 
(holding where a case is based wholly on 
circumstantial evidence, defendant’s right to a fair 
trial is violated by the prosecutor’s failure to disclose 
an agreement with a key witness providing benefits 
in return for his testimony).  The record reveals a 
substantial amount of evidence pertaining to 
Colman’s credibility was presented, so that the issue 
was sufficiently placed before the jury, even though 
the deal between Minier and Dunn was not 
disclosed.8  Further, Colman was not the only witness 
                                         

7 The trial court’s tacit approval of this practice is also 
objectionable.  See Judge Trott’s concurrence in Willhoite, 921 
F.2d at 251-52. 

8 Both the California Supreme Court on direct appeal, 
and the Madera County Superior Court at the 1990 evidentiary 
hearing, found this to be true.  People v. Phillips, 41 Cal. 3d at 
49; 2/14/90 denial by Madera County Superior Court of petition 
for writ of habeas corpus, J. Harpham, BB, 3:22-26.  Colman 
testified to her expectation of consideration, RT-7, 223:16-224:1, 
that her bail was exonerated and she was released on her own 
recognizance, RT-7, 223:3-10, and to the numerous continuances 
granted for her preliminary hearing on the murder charge.  RT-
7, 222:11-223:2.  The prosecution stipulated that the number of 
continuances granted to Colman were unusual and seldom 
granted.  RT-7, 334:6-10.  The prosecution discussed Colman’s 
expected benefit from testifying in closing argument, RT-10, 
49:15-51:3, as did the defense, with the defense vigorously 
asserting Colman’s motivation to comply with the prosecution.  
RT-10, 88:2-89:13, 100:25-101:10, 105:18-23.  During the final 
closing argument, the prosecution suggested that Colman was 
involved in acts of prostitution.  RT-10, 137:18-138:1.  Lastly, 
the jury was instructed that Colman was an accomplice as a 
matter of law, so that her testimony must be corroborated and 

(continued…) 
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tying Phillips to the crime.9  In conclusion, this Court 
fails to see how the additional knowledge of the deal 
negotiated with Dunn, after the presentation of all 
the other evidence regarding Colman’s credibility, 
could possibly have changed the jury’s verdict. 
 
 Phillips requests an evidentiary hearing to take 
testimony of the participants in the alleged perjury, 
since Colman’s credibility was critical as she was the 
                                         
(…continued) 
was to be viewed with distrust.  RT-10, 153:3-154:11. 

9 The record reveals a substantial amount of evidence 
besides Colman’s testimony connecting Phillips to the crime.  
Most importantly, surviving victim Rose’s testimony revealed 
the shots came from the direction where Phillips was standing, 
RT-7, 256:15-24, and he heard a man’s voice while he was 
searched after being shot.  Id. 258:1-7.  Only Rose, Bartulis, 
Phillips and Colman were present at the crime scene, id. 176:6-
25, 253:4-10, and Bartulis died from a gunshot wound to the 
heart.  Id. 4:20-24.  Phillips’ mother testified he said the 
Toyota’s windshield was broken by gravel, id. 231:21-232:1, and 
later told her not to mention the broken windshield to the 
police, who were looking for him.  Id. 234:1-4.  A discrepancy as 
to when and by whom Phillips’ mother was informed of the 
broken windshield was revealed.  Phillips’ mother said he told 
her on his return to her house at around 3:30 a.m. and that she 
thought he was alone.  Id. 232:12-23, 235:1-8.  Phillips testified 
he talked to his mother on his return around 2:30 or 3:00 a.m., 
RT-8, 394:3-10, 395:13-14, but went with Graybill to inform her 
of the broken windshield around 4:00 or 4:30 a.m.  Id. 396:1-12, 
25-397:5.  Phillips admitted to knowing there was a warrant for 
his arrest at the time he left California, id. 406:20-23, and to 
using an alias while he was a fugitive.  Id. 423:1-7.  Phillips 
talked of the effect of .45 gunshot going “through the body of the 
car after it went through him,” in a telephone conversation 
Graybill taped after the subject crime.  Id. 490:17-24.  A bullet 
at Phillips’ house, RT-7, 64:24-65:3, and shell casing found at 
the crime scene, id. 78:13-16, were similar, and Graybill 
testified to Phillips’ prior possession of a .45 handgun.  Id. 
312:21-313:8. 
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only government witness to testify Phillips fired his 
gun.  The failure to disclose a deal offered in 
exchange for testimony impacts a trial by concealing 
a witness’s possible motivation to lie.  Here however, 
Phillips does not take issue with any fact to which 
Colman testified, but only attacks the failure to 
disclose either deal.  Further, Phillips himself has 
now corroborated Colman’s testimony that Phillips 
fired his gun.  See FHP, Exh. 28, ¶ 32.  As stated 
above, in light of the substantial evidence regarding 
Colman’s credibility that was presented, neither the 
PC32 deal nor the deal with Dunn would have been 
material to the judgment of the jury.  Further, the 
record is clear that the jury understood Colman’s 
overriding motive for testifying was to benefit 
herself.   
 
D.  Brady violation 
 
 Phillips asserts his due process rights were 
violated by Minier’s use of perjured testimony and 
Minier’s failure to disclose favorable impeachment 
evidence under Brady v. Maryland, 373 U.S. 83 
(1963).  “[T]he suppression by the prosecution of 
evidence favorable to an accused [Brady evidence] 
violates due process where the evidence is material 
either to guilt or to punishment, irrespective of the 
good faith or bad faith of the prosecution.”  Id. at 87.  
There are two general types of Brady evidence:  
knowing use of perjured testimony, and failure to 
disclose exculpatory evidence.  United States v. 
Agurs, 427 U.S. 97 (1976); United States v. Bagley, 
473 U.S. 667, 678 (1985). 
 
 “The principal [underlying Brady] is not 
punishment of society for misdeeds of a prosecutor 
but avoidance of an unfair trial to the accused.  
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Society wins not only when the guilty are convicted, 
but when criminal trial s are fair; our system of the 
administration of justice suffers when any accused is 
treated unfairly.”  Brady, at 87. 
 
 1.  Knowing use of perjured testimony 
 
 Phillips argues the prosecutor’s failure to 
correct Colman’s alleged false testimony violated his 
right to due process, citing Napue v. Illinois, 360 U.S. 
264, 269 (1959) and Giglio v. United States, 405 U.S. 
150, 154 (1972).  In response, the State asserts there 
is no Brady violation as Colman’s testimony was 
truthful, because she believed the PC32 deal had 
terminated and she did not know, prior to her 
testimony, of the agreement between Minier and 
Dunn.  The State contends Minier was under no duty 
to correct Colman’s testimony because it was true.  
The State concludes that Phillips’ due process rights 
have not been violated since no false testimony was 
presented by either Colman or Minier at his trial.  
Further, the State observes the testimony provided 
by other witnesses, including the surviving victim 
Rose, is sufficient without Colman’s testimony to 
support the verdict. 
 
 The knowing use of perjured testimony is 
material “if there is any reasonable likelihood that 
the false testimony could have affected the judgment 
of the jury.”  Agurs, at 103.  This is equivalent to the 
Chapman v. California, 386 U.S. 18, 24 (1967) 
harmless error standard.  Bagley, 473 U.S. at 679-80 
n.9.  See also Napue v. Illinois, 360 U.S. 264, 267 n.2 
and 271-72 (1958) (finding the primary witness 
testified falsely, the prosecutor knew he did so, and 
in light of the record showing insufficient evidence 
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without the witness’s testimony, a new trial wa 
required). 
 
 The record and the pleadings in this case do not 
reveal any evidence that Colman knew of the deal 
with Dunn at the time she testified. 10   Even 
assuming, for the sake of argument, that Colman lied 
about benefits offered her in exchange for her 
testimony, this claim still could not provide Phillips 
any relief, as it would not pass the test for 
materiality.  As found by the California Supreme 
Court on direct appeal, the trial court following the 
1990 evidentiary hearing, and as revealed by the 
record, the issue of Colman’s credibility was 
sufficiently presented to the jury. 11   Additionally, 
there is sufficient evidence outside of Colman’s 
testimony to support the conviction.12  Phillips was 
not denied his right to due process by Minier’s 
alleged failure to correct Colman’s testimony.  It is 
not reasonably likely Colman’s testimony, even 
assuming it was false, affected the judgment of the 
jury. 
 
 2.  Failure to disclose exculpatory evidence 
 
 Phillips argues Minier’s failure to inform the 
court and the defense of a deal negotiated with Dunn 
was misconduct.  Phillips asserts the deal was 
material to Colman’s credibility and thus disclosure 
was required under Brady v. Maryland, 373 U.S. 83, 
87 (1963).  The State contends no due process 
violation occurred as the non-disclosed evidence was 
                                         

10 See also discussion supra section B, finding no perjury 
by Colman regarding PC32 deal. 

11 See supra note 8. 
12 See supra note 9. 
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not material.  Id.  Based on the evidence admitted at 
trial, the State argues it is unlikely the proceedings 
would have ended differently if the deal between 
Minier and Dunn had been disclosed.  Further, the 
State contends, the jury already had ample evidence 
upon which to judge Colman’s credibility without 
evidence of the deal negotiated with Dunn. 
 
 The failure to disclose exculpatory and 
impeachment evidence favorable lto the defense is 
material “if there is a reasonable probability that, 
had the evidence been disclosed to the defense, the 
result of the proceeding would have been different.  A 
‘reasonable probability’ is a probability sufficient to 
undermine confidence in the outcome.”  United States 
v. Bagley, 473 U.S. 667, 682 (1991).  Bagley 
materiality is not a sufficiency of the evidence test.  
Kyles v. Whitley, 514 U.S. 419, 435 (1995).  “The 
question is not whether the defendant would more 
likely than not have received a different verdict with 
the evidence, but whether in its absence he received 
a fair trial, understood as a trial resulting in a 
verdict worthy of confidence.”  Id. at 434. 
 
 It is apparent from the record that both the 
court and the defense knew a deal existed between 
Minier and Dunn before Colman testified.  RT-7, 
112:3-5.  Phillips’ claim, then, must concern the 
failure to disclose the deal between Minier and Dunn 
to the jury. 13   The purpose of disclosing the deal 

                                         
13  The trial court’s erroneous ruling, excluding 

admission of any deal not communicated to Colman, was 
harmless.  See discussion supra section C.  This section focuses 
on a Brady violation, that is, whether the suppression of 
impeachment evidence undermines confidence in the outcome of 
the trial. 
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would be to impeach Colman’s credibility.  However, 
Colman’s credibility was assailed by her own 
testimony, the stipulation to her favorable treatment 
by the prosecution, the arguments of both the 
prosecution and the defense that she was expecting a 
deal in return for testifying, and the court’s 
instructions that she was an accomplice as a matter 
of law.14  It is not reasonably probable the result of 
the proceeding would have been different had the 
deal with Dunn been disclosed to the jury.  In light of 
all the evidence attacking Colman’s credibility that 
was before the jury, this Court’s confidence in the 
verdict is not undermined. 
 
E.  Perjury by Minier regarding deal with attorney 
Dunn 
 
 Phillips asserts that Minier committed perjury 
when he answered “No” to the question, “Did you in 
any way communicate to Miss Colman that there 
would be any benefit to her in any way of [sic] 
testifying in this matter?”  RT-7, 324:11-14.  Phillips 
argues this question was intended to include all 
possible means by which Minier could have 
communicated with Colman, including 
communication via Colman’s attorney.  Phillips 
asserts that Minier knew he had made deals with 
both Peterson and Dunn, thus making his answer of 
“No” false. 
 
 Phillips contends Minier’s “false” testimony, 
along with the trial judge’s ruling, intended to and 
did cut off further inquiry into any consideration 
given to Colman, concealing violations of due process 
and preventing the defense from submitting evidence 
                                         

14 See supra note 8. 
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to the jury of Colman’s “perjury.”  Phillips, relying on 
Bagley v. Lumpkin, 798 F.2d 1297 (9th Cir. 1986), 
contends the alleged perjured testimony prejudiced 
his case because Colman’s testimony was central to 
the government’s case, making her credibility an 
important issue. 
 
 Bagley was indicted on firearms and controlled 
substances charges.  Two railroad agents, who 
assisted the Bureau of Alcohol, Tobacco and Firearms 
(ATF) in the investigation of Bagley, were the only 
witnesses against Bagley on the controlled 
substances charges.  There was no corroborating 
evidence.  The agents’ affidavits, which were 
disclosed to the defense, stated they did not receive 
any “rewards or promises of rewards.”  Bagley, 798 
F.2d at 1298-99.  At trial, Bagley was acquitted on 
the firearms charges, but was convicted of the 
controlled substances charges.  Three years after his 
conviction, Bagley discovered the ATF paid each of 
the agents $300 after trial. 
 
 The government’s case against Bagley rested 
solely on the credibility of the agents.  Id. at 1301.  
“When the evidence shows that the government’s 
only witnesses lied under oath, it is contrary to 
reason that confidence in the outcome of the case 
would not objectively be undermined.”  Id. “[A] 
constitutional error occurs, and the conviction must 
be reversed, only if the evidence is material in the 
sense that its suppression undermines confidence in 
the outcome of the trial.”  U.S. v. Bagley, 473 U.S. 
667, 678 (1985).  However, the failure to disclose a 
government inducement made to a witness does not 
automatically require reversal.  Bagley, 798 F.2d at 
1301.  See also U.S. v. Pfaumer, 774 F.2d 1224, 1230-
31 (3rd Cir. 1985) (holding the failure to disclose a 
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promise of use immunity given to one of several 
witnesses was not material, as the testimony was 
cumulative, and there was substantial other direct 
and circumstantial evidence which implicated the 
defendant). 
 
 The State asserts Minier testified truthfully, 
and Minier’s answer was perfectly clear when taken 
in context.  The defense was aware that a deal had 
been reached between Minier and Dunn prior to 
Colman’s testimony.  During an in-chambers hearing, 
defense counsel Paul Martin (“Martin”) stated to the 
court, “. . . it would be apparent that there’s been 
some understanding made with her [Colman’s] 
counsel, even though she’s not aware of it . . . .”  RT-
7, 112:3-5.  The State asserts the fact that Minier did 
not disclose to the defense the exact nature of the 
deal he made with Dunn did not violate due process, 
since Martin knew that a deal existed, Colman’s 
credibility was adequately before the jury, and the 
testimony of other witnsesses was sufficient to carry 
the case to the jury. 
 
 To obtain a new trial based on perjury of a 
government witness, the following requirements 
must be met:  (1) the evidence relied on must be 
newly discovered; (2) the petitioner must show due 
diligence; (3) the evidence must not be merely 
cumulative or impeaching; (4) the perjury must be 
material to the issues involved; and (5) disclosure of 
the perjury would probably produce an acquittal.  
United States v. Steel, 759 F.2d 706, 713 (9th Cir. 
1985), citing United States v. Krasny, 607 F.2d 840, 
842-843 (9th Cir. 1979). 
 
 As the State points out, after a discussion about 
the relevancy of a deal not communicated to the 
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witness, the parties agreed to defer ruling on 
whether the deal should be disclosed to the jury until 
after Colman testified.  RT-7, 114:5-116:18.  The 
parties engaged in further debate about disclosure of 
the deal when the defense sought to call Minier as a 
witness.  Minier argued the only relevant testimony 
from him would be promises communicated to 
Colman by him or in his presence.  RT-7, 315:24-
316:8. 
 
 Minier further argued that representations 
made between himself and Dunn that were not 
communicated to Colman were not relevant.  RT-7, 
316:13-20.  Martin responded with the same 
argument advanced here, that promises made to 
either the witness or the witness’s attorney have the 
same net effect on bias and prejudice.  RT-7, 318:5-
11.  The trial court disagreed, ruling that only 
communications to the witness were relevant, 
therefore any communication between Minier and 
Dunn that was not communicated to Colman would 
not be allowed into evidence.  RT-7, 319:5-12, 321:6-
13. 
 
 Following the court’s ruling, Minier testified 
that he did not indicate to Colman there would be 
any benefit given in return for her testimony.  Id.  
324:4-14.  The record reveals all parties understood 
there was a deal between Minier and Dunn, but that 
it had not been communicated to Colman.  It is not 
probable the disclosure of the deal between Minier 
and Dunn would have produced an acquittal.15  See 
also Hines v. Enomoto, 658 F.2d 667, 676 (9th Cir. 
1981) (dismissing perjury claim as frivolous where 
victim testified photographic identification was made 
                                         

15 See discussion supra section C. 



254 

 

one week after incident and testified at the 
preliminary hearing it was made a couple of days 
after the incident, and the record contained no hint of 
perjury); United States v. Flake, 746 F.2d 535, 538 
(9th Cir. 1984), overruled on other grounds by United 
States v. Uchimura, 107 F.3d 1321 (9th Cir. 1997) 
(finding any misstatements or inconsistencies in 
alleged perjured testimony not material). 
 
 Lastly, Minier testified consistently with the 
court’s ruling excluding any agreement not 
communicated to Colman.  There is no support for 
the broad interpretation of “communicate” advanced 
by Phillips, that communications with Colman’s 
attorney were included in the scope of Martin’s 
questioning of Minier.  Even if Minier had testified to 
the details of the agreement with Dunn, as Phillips 
contends he should have, under the court’s ruling 
this evidence would not have been admitted before 
the jury.  As determined supra section C, even 
though the court’s ruling was erroneous, no prejudice 
resulted to Phillips. 
 
F.  Actual Prejudice Not Required for Reversal 
 
 Lastly, Phillips argues the actions of the 
prosecutor here are so egregious they infected the 
integrity of the entire proceeding, thus warranting 
habeas relief without a finding that the error 
substantially influenced the jury’s verdict.  Brecht v. 
Abrahamson, 507 U.S. 619, 638 n.9 (1993).16  Phillips 
                                         

16 Footnote 9 states:  “Our holding does not foreclose the 
possibility that in an unusual case, a deliberate and especially 
egregious error of the trial type, or one that is combined with a 
pattern of prosecutorial misconduct, might so infect the 
integrity of the proceeding as to warrant the grant of habeas 

(continued…) 
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contends Minier’s alleged perjury, combined with his 
alleged misconduct of failing to disclose evidence and 
destroying exculpatory evidence, make this the type 
of unusual case exempt from the Brecht standard. 
 
 Contrary to Phillips’ assertion, Minier did not 
commit perjury. 17   Although Minier’s practice of 
suppressing information by excluding Colman from 
knowledge of the agreement was deplorable, the 
failure to disclose the agreement with Dunn does not 
undermine confidence in the verdict. 18   Minier’s 
failure to preserve the Ranchero did not violate due 
process, as there is no evidence that the government 
acted in bad faith by releasing the Ranchero, or that 
the Ranchero contained exculpatory evidence.19  Even 
taking all these actions together, the integrity of the 
proceeding is not undermined, and habeas relief is 
not warranted.   
 
Claim 2 – Ineffective Assistance of Counsel 
 
 Phillips alleges he was afforded ineffective 
assistance of counsel during the guilt phase of his 
trial.  To establish that Martin’s performance was 
constitutionally defective, Phillips must satisfy the 
two-prong test from Strickland v. Washington, 466 
U.S. 668 (1984).  First, Phillips must show “that 
counsel made errors so serious that counsel was not 
functioning as the ‘counsel’ guaranteed the defendant 
                                         
(…continued) 
relief, even if it did not substantially influence the jury’s verdict.  
Cf. Greer v. Miller, 483 U.S. 756, 769 (1987) (STEVENS J., 
concurring in judgment).  We, of course, are not presented with 
such a situation here.” 

17 See discussion supra section E. 
18 See discussion supra sections C and D(2). 
19 See discussion infra Claim 3. 
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by the Sixth Amendment.”  Id. at 687.  “The ultimate 
question is whether [Martin]’s ‘representation fell 
below an objective standard of reasonableness.’”  
Dyer v. Calderon, 122 F.3d 720, 732 (9th Cir. 1997), 
citing Strickland, 466 U.S. at 688.  “We will neither 
second-guess counsel’s decisions, nor apply the fabled 
twenty-twenty vision of hindsight.”  Campbell v. 
Wood, 18 F.3d 662, 673 (9th Cir. 1994) (en banc).  We 
must “indulge a strong presumption that counsel’s 
conduct falls within the wide range of reasonable 
professional assistance.”  Strickland, 466 U.S. at 689.  
“Our review of counsel’s performance under 
Strickland is extremely limited:  ‘The test has 
nothing to do with what the best lawyers would have 
done.  We ask only whether some reasonable lawyer 
at the trial could have acted, in the circumstances, as 
defense counsel acted at trial.’”  Dyer, 122 F.3d at 
732, citing White v. Singletary, 972 F.2d 1218, 1220 
(11th Cir. 1992).   
 
 Second, Phillips must demonstrate “that the 
deficient performance prejudiced the defense.”  Bonin 
v. Calderon, 59 F.3d 815, 833 (9th Cir. 1995) 
(internal quotations and citations omitted).  The 
prejudice component focuses on “whether counsel’s 
deficient performance renders the result of the trial 
unreliable or the proceedings fundamentally unfair.”  
Lockhart v. Fretwell, 506 U.S. 364, 372 (1993).  The 
test looks to whether there is a reasonable 
probability that without counsel’s unprofessional 
errors the “result of the proceeding would have been 
different.  A reasonable probability is a probability 
sufficient to undermine the confidence in the 
outcome.”  Strickland, 466 U.S. at 694. 
 
 Phillips’ request for an evidentiary hearing 
asserts he will demonstrate actual prejudice as a 
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result of counsel’s actions.  As shown below, however, 
counsel’s performance was not deficient.  Neither did 
Martin’s conduct result in prejudice sufficient to 
undermine confidence in the outcome. 
 
A.  Abdication of duties and failure to advise 
 
 Phillips claims Martin failed to advise him that 
an alibi defense was hopeless.  Phillips’ declaration 
states he and Martin engaged in little discussion 
regarding the alibi defense.  FHP, Exh. 28, ¶¶ 72-75.  
Martin declares he questioned Phillips more than 
once about the defense, that Phillips insisted on the 
alibi defense despite the evidence, and that he 
advised Phillips the defense would not be effective 
without corroborating witnesses.  FHP, Exh. 2, ¶¶ 7-
9.  Phillips acknowledges a conflict exists between his 
declaration and Martin’s declaration.  Phillips 
contends, however, that any actual conflict between 
their declarations may be minimal, since Martin says 
he told Phillips an uncorroborated alibi defense 
would not be “effective,” not that it would be 
“absolutely hopeless.”  P&A, 21-23.20 
 
 Phillips concludes Martin did not believe him 
since Martin’s declaration states he “never thought 
Phillips’ alibi defense had any merit.”  Phillips 
alleges Martin failed to reveal his disbelief or to 
explain the prosecution’s case to him.  Id. 23-25.21  
                                         

20  Phillips asserts he is willing to take a polygraph 
examination as to every material fact in his declaration.  Such 
evidence, however, will not be admitted in these proceedings as 
“[t]here is simply no consensus that polygraph evidence is 
reliable.”  United States v. Scheffer, __ U.S. __, 118 S. Ct. 1261, 
1262 (1998). 

21 Martin’s declaration, however, indicates he did believe 
Phillips.  Martin states that after Phillips said he was not at the 

(continued…) 
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Lastly, Phillips argues that even if he insisted on the 
alibi defense, that does not excuse Martin’s failure to 
investigate the facts of the crime.  See infra Claim 2, 
section B. 
 
 Phillips is benefitting from the “distorting 
effects of hindsight,” as cautioned against by the 
United States Supreme Court, Strickland, 466 U.S. 
at 689, when he alleges that “[i]f Martin had told 
Phillips that his proposed uncorroborated alibi 
defense was hopeless, Martin could have discovered 
that Rose and Phillips were involved in a shoot-out 
the night of 7 December 1977 simply by asking 
Phillips what happened that night.”  FHP, 59:15-18.  
Martin’s declaration states he questioned Phillips 
about his version of the facts more than once, and 
that Phillips insisted on the alibi defense even after 
Martin “warned him it would not be an effective 
defense without the names” of the people Phillips 
claimed to have been with the evening of the murder.  
FHP, Exh. 2, ¶ 9.  Phillips contends that if Martin 
had only used the magic word “hopeless,” he would 
have revealed the truth. 
 
 Phillips’ assertion of what occurred the night of 
the murder, and his claim that Martin abdicated his 
duties by failing to adequately advise regarding the 
alibi defense, lacks credibility, especially in light of 
Phillips’ propensity to lie when he believes it is to his 
advantage.  This conclusion is supported by the 

                                         
(…continued) 
crime scene, “in no way would I have either urged him to testify 
or permitted him to testify that he was present at the scene, 
that there was a mutual shoot-out and/or that it was self-
defense.  It would be both unethical and immoral to knowingly 
permit him to commit perjury.”  FHP, Exh. 2, ¶ 10. 
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record and the pleadings, which show the 
contradictions in Phillips’ testimony and the 180-
degree changes in his theory of defense. 
 
 Phillips testified he was not in Madera or 
Fresno on either December 7 or 8, 1977.  RT-8, 377:6-
14.  He now admits he was.  FHP, Exh. 28, ¶ 32.  
Phillips testified he did not shoot Rose and Bartulis.  
RT-8, 377:15-18.  He now admits he shot at them.  
FHP, Exh. 28, ¶ 32.  Phillips testified Graybill 
borrowed his mother’s Toyota and returned it to 
Sacramento with a broken windshield, accompanied 
by Colman.  RT-8, 376:9-26; 396:4-6.  He now admits 
he drove the Toyota to Fresno, picked up Colman at 
the airport, met Rose and Bartulis, and returned to 
Sacramento after the shooting.  FHP, Exh. 28, ¶¶ 16, 
20, 21, 32, 50.  Phillips testified he did not know how 
the Toyota’s windshield had been broken.  RT-8, 
397:4-5.  He now claims there was a bullet hole in the 
windshield and that the driver’s side was smashed 
from hitting Rose.  FHP, Exh. 28, ¶¶ 45, 48-49. 
 
 Phillips testified he did not have a .45 
automatic handgun at the time of the shooting, but 
that he had one previously and gave it to Graybill in 
mid-November.  RT-8, 381:15-26.  He now claims 
Colman brought the gun to Fresno on December 7, 
1977 and gave it to him.  FHP, Exh. 28, ¶ 20.  
Phillips testified he went to Utah in order to buy 
some time so that Graybill could negotiate a deal for 
second degree murder, since Phillips had agreed to 
“ride the beef” for Graybill’s shooting of Bartulis.  RT-
8, 408:3-12.  He now claims he told Graybill to “deal 
[his] arrest” for Graybill and Colman’s freedom after 
their subsequent, unrelated arrest.  FHP, Exh. 28, ¶¶ 
61-62. 
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 Further, Phillips’ current account of the 
shooting conflicts with testimony given by Rose, 
Colman and Graybill at trial.  Phillips states in his 
declaration that Graybill was at the scene prior to 
the shooting, FHP, Exh. 28, ¶¶ 26-30, and that Rose 
fired his gun at Phillips.  Id. ¶¶ 31, 39, 45, 54 and 56.  
Rose testified that Phillips was the only person by 
the Ranchero prior to the shooting, RT-7, 256:21-24, 
and that he did not use his gun.  Id. 252:10-14.  
Colman’s testimony did not indicate a fifth person 
was present during the shooting or that Rose fired 
his gun.  Id. 147:10-154:17.  Graybill testified that he 
was not in a shootout with Phillips.  RT-8, 463:10-15. 
 
 In Bloom v. Vasquez, 840 F. Supp. 1362, 1368 
(C.D.Cal. 1993) the district court faced a similar 
challenge regarding counsel’s duty to advise in light 
of his client’s version of events.  There, Bloom’s trial 
counsel made strategic and tactical decisions 
governed by the story told to him by Bloom.  Bloom 
asserted on federal habeas, as Phillips does here, 
that counsel should have ignored his account of the 
murders and argued a different defense.  The district 
court observed that counsel was required to bolster 
Bloom’s story as best he could, but was not required 
to force him to recant.  Id. at 1367.  Thus, the court 
concluded Bloom’s constitutional challenges, 
premised on the incorrect notion that counsel should 
have disbelieved Bloom and presented a different 
defense, necessarily fail.  Id. 
 
 The district court denied Bloom’s ineffective 
assistance of counsel claim, finding no deficiency in 
counsel’s representation.  840 F. Supp. at 1367-73.22  
                                         

22 The district court noted, on a related subject, that 
“[h]abeas relief is not justified or required when a defendant 

(continued…) 
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On appeal, the Ninth Circuit disagreed, finding 
counsel’s performance was deficient and prejudicial 
as he “did virtually nothing to obtain the services of 
Bloom’s key witness – the psychiatrist, Dr. Kling – 
until only a few days before trial.  Counsel then did 
practically nothing to prepare Dr. Kling for his 
examination of Bloom.  This resulted in a severely 
damaging report from Kling, a report the prosecution 
used effectively in cross-examining Kling and on 
closing argument.”  Bloom v. Calderon, 132 F.3d 
1267, 1271 (9th Cir. 1997).  The Ninth Circuit’s 
reversal does not, however, implicate the district 
court’s analysis under Strickland.  “Counsel’s actions 
are usually based, quite properly, . . . on information 
supplied by the defendant.”  Strickland, 466 U.S. at 
691.  Tactical decisions based on information 
provided to counsel by the defendant are reasonable.  
The use of Dr. Kling as a witness was consistent with 
the tactical choice made by counsel in reliance on 
Bloom’s story.  Counsel was found to be ineffective 
for failing to adequately support that defense, not for 
choosing it over other defenses. 
 
 Similarly, in Harich v. Dugger, 844 F.2d 1464, 
1470-71 (11th Cir. 1988), overruled on other grounds 
by Davis v. Singletary, 119 F.3d 1471 (11th Cir. 
1997), trial counsel’s conduct was evaluated in 
relation to the facts given to him by his client.  
Harich maintained his innocence throughout the 
guilt phase of his trial, stating at the time of his 
arrest that he was unable to recall the night of the 
murder due to the quantity of drugs and alcohol he 
                                         
(…continued) 
misrepresents facts to a psychiatrist and then later attacks the 
psychiatrist’s opinion as erroneous because the facts upon which 
it is based are false.”  Id. at 1374. 
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had consumed, and recalling five months later 
driving the victims into the woods to look for 
marijuana, but claiming he left them at a store 
unharmed.  Harich alleged in his federal habeas 
petition that trial counsel was ineffective because he 
was unaware that voluntary intoxication was a 
defense to premeditated murder under Florida law, 
and as a result, trial counsel failed to investigate and 
present such a defense. 
 
 Based on Harich’s account of the events of the 
night of the murder, trial counsel faced a “difficult 
dilemma.”  Harich, 844 F.2d at 1470.  Harich 
admitted he was with the victims, indicated he was 
under the influence of drugs and alcohol, but insisted 
he was innocent of any wrongdoing.  Faced with 
these facts, trial counsel adopted the strategy of 
asserting factual innocence.  Id. 
 
 Harich suggests trial counsel should have 
employed alternative defenses.  The record revealed 
that trial counsel did make repeated attempts to 
uphold Harich’s claim of innocence while injecting 
evidence of intoxication.  844 F.2d at 1470.  
Considering that Harich denied committing the 
crimes, and testified to his factual innocence and that 
he was only “mildly drunk,” trial counsel would have 
lost credibility with the jury had he suggested Harich 
was so drunk that he could not “intend” the 
consequences of acts that were proved by strong 
evidence at trial.  Id. 
 
 The Elevent Circuit determined that trial 
counsel was above everage, if not outstanding, in his 
representation of Harich.  “A competent attorney 
completely informed on the intoxication defense and 
faced with a defendant advocating his factual 
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innocence could well have taken action identical to 
counsel in this case.”  Id. at 1471.  See also Harris v. 
Vasquez, 949 F.2d 1497, 1525 (9th Cir. 1990) (holding 
choice to not present a psychiatric defense that could 
conflict with an alibi defense was competent 
assistance); United States v. Chambers, 918 F.2d 
1455, 1461 (9th Cir. 1990) (holding decision to pursue 
an identity defense rather than challenge possession 
was reasonable, as it prevented the introduction of 
prior cocaine convictions and current probation); 
Johnson v. Baldwin, 114 F.3d 835, 838-39 (9th Cir. 
1997) (finding counsel’s advice to present a phony 
alibi defense especially ineffective in light of the 
weak prosecution case with no physical evidence or 
rape, and only evidence was from the alleged victim); 
Brown v. Meyers, 137 F.3d 1154, 1157-58 (9th Cir. 
March 6, 1998) (holding counsel ineffective for failing 
to investigate or present testimony of known alibi 
witnesses). 
 
 Here, Martin was faced with a client who 
testified he was not at the scene of the crime.  RT-8, 
377:6-18.  Phillips admitted to being a drug dealer, 
id. 367:22-368:4, and claimed he could not reveal 
more information and stay alive.  Id. 397:15-20.  
Martin took the only course available to him in the 
face of these facts.  He discovered Mr. Adkins’ report 
that a man, whose physical description differed from 
Phillips, claimed to have been involved in or to have 
seen a shoot-out in Fairmead.  He called Mr. Adkins 
to testify.  He opined, based on the pathologist’s 
testimony, that Rose could have fired the shot that 
killed Bartulis.  He attacked the credibility of both 
Colman and Graybill, and highlighted Rose’s memory 
lapses.  He explained why Phillips refused to reveal 
who he was with the night of the murder.  In short, 
Martin did everything possible to support Phillips’ 
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story.  Phillips’ allegation that Martin failed to 
adequately advise him regarding potential defenses 
is inconsistent with the record, which shows Martin’s 
representation of Phillips far exceeded that of a 
minimally competent attorney.23 
 
 Phillips cites to Sanders v. Ratelle, 21 F.3d 1446 
(9th Cir. 1994), in support of his claim that Martin’s 
failure to investigate a shoot-out defense prevented 
him from making informed decisions.  In Sanders, 
trial counsel was told by the defendant’s mother that 
the defendant’s brother, Xavier, confessed to 
committing the murder with which defendant was 
charged.  21 F.3d at 1450, 1456.  Although Xavier 
accompanied his mother to trial counsel’s office, 
counsel did not talk to him.  Further, when Xavier 
appeared at trial, possibly to testify, counsel directed 
him to leave as quickly as possible.  Id. at 1456.  
Counsel told subsequent habeas counsel that he did 
not see any reason to involve Xavier, and that he was 
representing the entire family.  Id. at 1455. 
 
 In addition to finding an actual conflict of 
interest, Sanders found counsel failed to provide 

                                         
23  Examples of Martin’s representation of Phillips 

include:  vigorous argument against Colman’s credibility, RT-
10, 88:2-89:13, 100:25-101:10, 105:18-23; testimony impeaching 
Graybill’s credibility, RT-8, 427:1-430:7; argument highlighting 
Rose’s memory lapses, RT-10, 90:20-23, 107:3-7, 110:6-16, 112:9-
11; attempts to discredit the testimony placing Phillips at the 
scene, RT-10, 82:5-21, 87:14-19, 91:8-19, 93:1-6, 94:17-95:15, 
106:11-18, 110:17-111:1; testimony of witness Adkins that 
someone other than Phillips boasted of being involved in a 
shoot-out on Fairmead Avenue, RT-8, 294:6-297:12; and 
argument based on Dr. Nelson’s testimony that Rose actually 
shot Bartulis, RT-10, 103:4-13, 104:22-105:3, 106:15-16, 107:11-
13. 
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competent representation.  “We have found counsel 
to be ineffective where he neither conducted a 
reasonable investigation nor made a showing of 
strategic reasons for failing to do so.”  Id. at 1456.  
Sanders cited the following four cases in support of 
this statement. 
 
 In Hendricks v. Vasquez, 974 F.2d 1099, 1109 
(9th Cir. 1992), the district court’s denial of habeas 
relief was vacated because it was not possible to 
determine if counsel’s decision was strategic and, if 
so, whether it was sufficiently informed.  However, 
on appeal after remand, see Hendricks v. Calderon, 
864 F. Supp. 929 (N.D.Cal. 1994), the Ninth Circuit 
found that counsel’s failure to independently acquire 
background material for mental defense at guilt was 
not deficient where two experts did not request such 
information and found no basis for a mental defense.  
Counsel was, however, found to be ineffective for 
failing to investigate and present Hendricks’ 
“nightmarish upbringing and mental problems” as 
mitigating evidence.  Hendricks v. Calderon, 70 F.3d 
1032 (9th Cir. 1995). 
 
 United States v. Barrows, 872 F.2d 915, 918 
(9th Cir. 1989), held the record did not support the 
district court’s conclusion that counsel’s action was 
strategic.  Counsel failed to investigate a mental 
defense, even though he knew defendant had been 
hospitalized for a mental exam pursuant to a prior 
arrest.  The medical records, which counsel did not 
obtain, revealed that defendant had a mental 
condition that, without medication, impaired his 
ability to form the necessary mens rea. 
 
 Deutscher v. Whitley, 894 F.2d 1152, 1160 (9th 
Cir. 1989), vacated on other grounds by 500 U.S. 901, 
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vacated again on other grounds by 506 U.S. 935, and 
superseded following remand by Deutscher v. 
Angelone, 16 F.3d 981 (9th Cir. 1994), found counsel’s 
actions were not strategic.  At penalty the defense 
was based on petitioner’s psychiatric problems, but 
counsel failed to even consider presenting evidence to 
bolster this defense.  Further, counsel failed to 
present any other mitigating evidence. 
 
 Evans v. Lewis, 855 F.2d 631, 637 (9th Cir. 
1988), held counsel’s failure to investigate possible 
mental impairment to present as mitigation could not 
be tactical.  Arizona law requires the death penalty 
to be imposed if one aggravating factor is found and 
no mitigating factors are established.  Since 
defendant’s prior conviction established an 
aggravating factor, the death penalty was inevitable 
without any mitigating evidence.  Records from 
defendant’s prior incarcerations in mental facilities 
in California were available prior to trial, however, 
counsel conducted no investigation into possible 
mental impairment. 
 
 None of these cases assist Phillips.  Hendricks, 
Deutsher and Evans found counsel was ineffective at 
the penalty phase of the respective trials.  Due to the 
“differing legal standards in the guilt and penalty 
phases,” none of these cases are relevant beyond the 
basic statement that counsel has a duty to make 
reasonable investigation decisions.  Hendricks v. 
Calderon, 70 F.3d at 1043. 
 
 In Sanders, counsel knew prior to trial that 
defendant’s brother had confessed to the crime.  In 
Barrows, counsel knew the defendant had been 
hospitalized for a mental examination.  Here, the 
evidence Martin had access to was inconclusive as to 
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whether or not Phillips and Rose engaged in a 
mutual shoot-out.24  Martin’s decision not to expend 
further resources investigating a mutual shoot-out 
was reasonable in light of the evidence available and 
Phillips’ story that he was not at the crime scene. 
 
 Phillips also urges Martin was ineffective for 
having the entire tape recording of a phone 
conversation between Phillips and Graybill played for 
the jury.  Minier sought to introduce an excerpt of 
the conversation where Phillips referred to a .45 
caliber gun that “put a big hole right through him . . . 
. I could hear it go through the body of the car after it 
went through him.”  See RT-8, 490:19-24.  Martin 
objected to the admission of the tape excerpt, but 
urged that if it was admitted the entire tape should 
be played, both to put the conversation in context and 
to discredit Graybill, who was ostensibly hiring 
Phillips to kill someone.  RT-8, 467:12-472:1; RT-10, 
80:10-25. 
 
 Martin’s action in urging the entire tape be 
played for the jury was not deficient performance.  At 
the time Minier sought to introduce the excerpt, 
Phillips’ statement about a .45 putting “a big hole 
right through him” was already in evidence.  RT-8, 
424:6-14.  Martin’s attempt to put the statement in 
context and to support Phillips’ assertion that it 
referred to a previous shooting in Mexico was a 
reasonable tactical decision to attempt to diffuse 
prejudicial evidence that was already before the jury.  
Martin was not ineffective regarding his advice of the 
alibi defense or the admission of the taped phone 

                                         
24 See discussion of available shoot-out evidence infra 

Claim 2, section B. 
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conversation, nor did he abdicate his duties as 
Phillips’ counsel. 
 
B.  Failure to investigate and present a shoot-out 
defense 
 
 Phillips alleges Martin provided ineffective 
assistance by failing to investigate available evidence 
supportive of a shoot-out theory. 25   Whether 
investigation decisions are reasonable “depends 
critically” on information supplied by the defendant.  
Strickland, 466 U.S. at 691.  “The reasonableness of 
counsel’s actions may be determined or substantially 
influenced by the defendant’s own statements or 
actions.”  Id.  Further, “when a defendant has given 
counsel reason to believe that pursuing certain 
investigations would be fruitless or even harmful, 
counsel’s failure to pursue those investigations may 
not later be challenged as unreasonable.”  Id.  
Therefore, Phillips’ statements to Martin are “critical 
to a proper assessment of [Martin’s] litigation 
decisions.”  Id. 
                                         

25 Phillips asserts the following evidence was available 
to Martin prior to trial:  (1) bullet trajectory angles shown in 
autopsy photos of Bartulis which imply Rose fired the fatal shot; 
(2) Sheriff Bates’ opinion that the trajectory of Bartulis’ wound 
was inconsistent with the fatal shot being fired from outside the 
driver’s window (where eyewitness testimony placed Phillips), 
FHP, Exh. 13, ¶ 8; (3) Officer Fore’s report regarding Dr. 
ReVille’s statement that Colman told him of a shoot-out, FHP, 
Exh. 4; (4) Colman’s statement in the 12/28/77 interview with 
Sheriff’s officers (“12/77 statement”) that Phillips, after the 
shooting, hit Bartulis on the head and then reached into the 
Ranchero and retrieved a gun (supports the shoot-out theory by 
showing Phillips knew Rose had a gun and that it was easily 
accessible, not hidden away), FHP, Exh. 5, 26:16-27:3; and (5) 
statements by Graybill to Tamara Nichols and Gary Bishop 
about a shoot-out.  FHP, Exhs. 11 and 12. 
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 It is undisputed that Phillips told Martin he 
was not present at the crime scene.  Although 
Phillips refused to reveal the names of the people he 
allegedly was with that evening, Martin’s declaration 
implies that Martin believed Phillips’ account.  See 
supra note 21; FHP, Exh. 2, ¶ 10.  Thus, Martin 
sought out evidence that someone else committed the 
murder, resulting in the presentation of Mr. Adkins’ 
testimony.  Further, Martin attempted to discredit 
the eyewitness testimony of Colman and Rose that 
placed Phillips at the scene.  Martin attacked 
Colman’s credibility by submitting to the jury 
evidence of the warrant for her arrest, RT-7, 217, the 
complaint charging her with murder, id. 217-18, her 
bail bond and order releasing her on her own 
recognizance, id. 218, 221, nine continuances of the 
date for her preliminary hearing, id. 218-21, and 
Colman’s testimony that she expected the fact that 
she testified would be taken into account when the 
charges against her were addressed.  Id. 223-226.  
Martin also obtained a stipulation from the 
prosecution that the continuances granted for 
Colman’s preliminary hearing were “unusual and 
seldom granted.”  Id. 334:6-10.  Martin attacked 
Rose’s testimony, highlighting his lack of memory 
regarding the events prior to the shooting.  Id. 271-
274. 
 
 It is now known Phillips’ account was not true, 
and that he lied while on the witness stand.  But we 
cannot employ the benefits of that knowledge in 
determining whether Martin’s actions were 
reasonable.  Strickland, 466 U.S. at 689-90 (judicial 
scrutiny must be highly deferential, make every 
effort to eliminate the distorting effects of hindsight, 
and evaluate conduct from counsel’s perspective at 
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the time).  As discussed below, the evidence Phillips 
points to as supportive of a shoot-out defense is 
either unreliable or inconclusive.  Viewed in light of 
the story Phillips recounted at the time, Martin’s 
action of rejecting the theory that Phillips was 
involved in a shoot-out with Rose was reasonable.26 
 
 First, the only possibility that Dr. Nelson’s 
testimony regarding the trajectory angle of the shot 
that killed Bartulis can support the theory Rose fired 
the fatal shot is if Bartulis was sitting upright when 
he was shot.  RT-7, 7:1-18.  Although Bartulis’s body 
was found in an upright position,27 Colman testified 
Bartulis was “leaning over” after the shots were fired 
RT-7, 149:23-150:1, and that Phillips moved Bartulis 
to obtain his wallet.  Id. 150:8-12.  Further, Colman 
testified someone said “No” at the time of the 
shooting.  Common sense supports the conclusion 
that Bartulis, who Phillips was next to, would have 
attempted in any way possible to get away when he 
saw Phillips draw his gun.  Dr. Nelson’s lack of 
certainty regarding the bullet trajectory is not 
sufficient in light of the other evidence to support a 
shoot-out defense. 
 
                                         

26 Martin did present a shoot-out theory to the jury, RT-
10, 86:22-25, 104:23-105:3, 106:15-16, 107:11-13, 113:1-4, but 
did so in the context of hypothesizing that Rose accidentally 
shot Bartulis during a shoot-out with Graybill or an unknown 
person.  This argument was based on a concession Martin 
obtained from Dr. Nelson that he was not certain the bullet 
trajectory was from left to right.  RT-7, 8:12-9:1. 

27  Officer Willey’s report reveals Bartulis was found 
“seated on drivers side, sitting somewhat low in seat. . . . left 
arm upright, as if resting of [sic] arm rest.  Right arm near side 
of body.  Left leg in normal sitting position.  Right leg extended 
across to passengers side.”  CT-1, 19. 
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 Second, Sheriff Bates’s opinion expressed in his 
first declaration is undermined by his second 
declaration.  In his second declaration, he explains 
his first declaration was based on certain 
assumptions Phillips asked him to make. 28   The 
State’s Answer to Phillips’ federal habeas petition 
(“Ans.”), Exh. 5, ¶¶ 2-3.  After reviewing the 
photographs from the trial, Sheriff Bates now 
concludes the trajectory angles are consistent with 
the shots being fired from the driver’s window.  Id.  
The opinion expressed in Sheriff Bates’ first 
declaration is not sufficient to have supported a 
shoot-out defense. 
 
 Third, Martin received, prior to the trial, a copy 
of the police report where Dr. ReVille disclosed 
Colman’s statement regarding a shoot-out.  See 
notation on the bottom right of report, FHP, Exh.4; 
1990 state court evidentiary hearing, FHP, Exh. 1, 
3:2-3; declaration of Martin, FHP, Exh. 2, ¶ 5.  The 
trial court further stated it was a reasonable tactical 
decision not to use Dr. ReVille’s statement, as it 
conflicted with the alibi defense and it lacked 
foundation.  FHP, Exh. 1, 4:12-22.  Further, Colman 
stated there was not a shoot-out and any statement 
she made to the contrary were what Phillips told her 
to say.  Informal response to December 1990 state 
habeas petition, “Z,” Exh. 2, ¶¶ 1-3.  As Martin 
declares, the utilization of a shoot-out as an 
alternative defense would have undercut the alibi 
defense, as the only evidence of a shoot-out comes 
from Phillips’ own statements.  FHP, Exh. 2, ¶ 11. 
 

                                         
28 It is troubling that Sheriff Bates’ first declaration did 

not reveal that his opinion was based on these assumptions. 
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 Fourth, as observed by Martin in his 
declaration, id. ¶ 12, there is no significant 
inconsistency between Colman’s 12/77 statement to 
law enforcement and her testimony at trial.  Her 
statement says that after the shooting, Phillips hit 
Bartulis, retrieved the gun, and then the wallets.  
FHP, Exh. 5, 26:19-27:5.  Her trial testimony stated 
that after the shooting Phillips hit Bartulis, retrieved 
the wallets, and then the gun.  RT-7, 149:23-150:23.  
This slight difference is not sufficient to impeach 
Colman, nor is it sufficient to support a shoot-out 
defense, even if the account in her statement is 
accepted as what occurred.29 
 
 Further, since Phillips hit Bartulis after he 
moaned, it is reasonable to assume that Phillips 
believed Rose, who was silent, was also 
incapacitated.  If Rose was incapacitated, whether 
Phillips retrieved his gun before removing the 
wallets is insignificant, and does not provide any 
basis from which to infer that Rose drew or fired his 
gun.  Therefore, there is no significance to the 
discrepancy in Colman’s statements. 
 
 Fifth, the statements Graybill made to Tamara 
Nichols and Gary Bishop are not reliable.  Nichols’ 
testimony was excluded at Phillips’ penalty retrial 
because it lacked the reliability from which to infer 
that Graybill was at the crime scene.  Ans., Exh. 4, 

                                         
29 Martin correctly points out that had he attempted to 

use Colman’s 12/77 statement, it would have opened the door 
for the prosecution to elicit testimony from Colman that Phillips 
said he shot Rose and Bartulis because “they knew too much 
about where the coke [cocaine] was coming from” and “if one 
deal went bad, then all of them would.”  See FHP, Exh. 5, 60:21-
26. 
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3716:4-23.  Bishop refused to testify at the penalty 
retrial to the statements in his declaration, see FHP, 
Exh. 12, claiming his right against self-incrimination.  
Ans., Exh. 4, 3719:19-3720:17. 
 
 Additionally, Phillips admits he personally 
destroyed other evidence that could have supported a 
shoot-out defense, i.e., both his and Rose’s gun and 
the bullet hole in the Toyota windshield.  Phillips 
cannot claim error where his defense was based on 
lies he told his counsel and when he destroyed 
potentially exculpatory evidence.  Martin was not 
ineffective for failing to present a shoot-out defense. 
 
 Lastly, Phillips alleges his counsel failed to 
preserve the evidence contained in the Ranchero.  
The Ranchero was released to the registered and 
legal owners on January 12, 1978.  FHP, Exh. 21.  
Phillips was still a fugitive at this time.  During the 
next year, while the Ranchero was in storage, 
Phillips was apprehended in Utah and fought 
extradition to California.  CT-1, 8.  The Ranchero was 
sold to satisfy the towing and storage lien on 
February 20, 1979.  FHP, Exhs. 22-25.  Phillips was 
transported to Madera County after extradition was 
complete on June 14, 1979.  CT-1, 68A.  Mr. Gendron, 
the public defender, was appointed to represent 
Phillips at his arraignment on June 15, 1979.  Id. 4.  
The preliminary hearing was held on July 3, 1979, 
and Phillips was bound over for trial.  RT-1.  The 
Ranchero was dismantled on August 18, 1979.  FHP, 
Exh. 26.  Martin substituted in as Phillips’ counsel on 
October 30, 1979.  BB, 200:21-23; CT-1, 91-92. 
 
 Martin cannot have erred regarding potential 
evidence contained in the Ranchero, as it was 
dismantled prior to his appointment in the case.  
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Gendron was appointed two months prior to the 
Ranchero’s destruction.  However, there is no 
indication in Phillips’ petition, or in the record, that 
Phillips informed Gendron the Ranchero potentially 
contained relevant evidence.  Phillips makes no 
allegation that Gendron’s representation was 
deficient.  Further, as indicated infra Claim 3, it is 
mere supposition that any exculpatory evidence 
existed in the Ranchero. 
 
 No constitutional error occurred by the failure 
of Phillips’ counsel to preserve the Ranchero.  In light 
of the facts Martin was faced with, i.e., Phillips’ 
insistance he was not at the scene and two 
eyewitnesses who placed him there, Martin’s 
representation of Phillips was excellent, if not 
outstanding.  Martin’s decision not to investigate and 
present a shoot-out defense was not deficient, nor did 
it deprive Phillips of a fair trial with a reliable result.  
See McKenna v. Daniel, 65 F.3d 1483, 1494 (9th Cir. 
1995) (finding an error on part of trial counsel that 
excluded alibi witness did not result in an unfair trial 
in light of the testimony of two eyewitnesses). 
 
Claim 3 – Bad Faith Destruction of Evidence 
 
 Phillips asserts the Ranchero contained 
exculpatory evidence supporting a shoot-out.  Phillips 
bases this claim on his assertion that he found two 
empty shell casings in Rose’s gun before he destroyed 
the gun.  FHP, Exh. 28, ¶ 55.  Phillips contends Rose 
fired the two rounds at him.  He bases this 
contention on the position of the gun in Rose’s hand 
when Phillips recovered it and on his contention that 
there was a bullet hole in the windshield of the 
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Toyota.  Id. at ¶¶ 34, 39.30  Phillips argues Minier 
destroyed the Ranchero to prevent disclosure of 
physical evidence showing Rose fired at Phillips. 
 
 Phillips further maintains that Minier 
destroyed the Ranchero in bad faith.  Phillips bases 
this assertion on a “missing” report from the 
California Department of Justice, Fresno Regional 
Criminalistics Laboratory (DOJ).31   Phillips claims 
the “missing” report would describe the physical 
ballistics evidence available from the Ranchero.  This 
report, however, has not been produced in this 
proceeding, or in any other proceeding that has 
reviewed Phillips’ conviction.  Phillips concludes the 
report has not been produced because it contains 
exculpatory evidence, which in turn shows Minier’s 
bad faith.  Phillips’ evidentiary hearing request 
asserts he will demonstrate actual prejudice as a 
result of Minier’s actions. 
 
 The State asserts Phillips has not demonstrated 
that the exculpatory value of the Ranchero was 
                                         

30 Phillips claims he destroyed Rose’s gun and the bullet 
hole in the windshield.  FHP, Exh. 28, ¶ 54. 

31  Phillips supports his contention that the Ranchero 
was delivered to the DOJ by two declarations attached as 
exhibits to his federal petition.  One, dated July 31, 1991, is 
from George Hilton, owner of Melvin’s Towing in 1977, stating 
the Ranchero was impounded at his facility after the incident 
and that he later towed the vehicle to the DOJ at the request of 
Madera law enforcement.  FHP, Exh. 18.  The other, dated 
August 2, 1991, is from Frank Herget, an employee of the DOJ 
since before 1977, stating he does not remember processing the 
Ranchero, but that a report is made for all vehicles processed by 
the DOJ.  However, Mr. Herget stated it was the DOJ’s habit, 
custom and practice not to accept a vehicle for processing from a 
tow truck driver, only directly from a member or representative 
of a law enforcement agency.  FHP, Exh. 19. 
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evidence, nor that he could not use existing 
photographs of the Ranchero as alternative, 
comparable evidence.  Further, the State observes 
that Phillips has not established bad faith on the 
part of Minier or any other law enforcement officer. 
 
 The Ninth Circuit recently summarized the 
legal standard for claims of bad faith destruction of 
evidence in U.S. v. Hernandez, 109 F.3d 1450 (9th 
Cir. 1997). 
 

The mere failure to preserve evidence 
which could have been subjected to tests 
which might have exonerated the 
defendant does not constitute a due 
process violation.  See Arizona v. 
Youngblood, 488 U.S. 51, 109 S. Ct. 333, 
102 L. Ed. 2d 281 (1988); Mitchell v. 
Goldsmith, 878 F.2d 319, 321 (9th Cir. 
1989).  Where the government fails to 
preserve evidence that is only potentially 
exculpatory, the right to due process is 
violated only if [the evidence] possesses 
“an exculpatory value that was apparent 
before the evidence was destroyed, and [is] 
of such a nature that the defendant would 
be unable to obtain comparable evidence 
by other reasonably available means.”  
California v. Trombetta, 467 U.S. 479, 104 
S. Ct. 2528, 81 L. Ed. 2d  413 (1984).  
Moreover, in Youngblood, the Supreme 
Court modified the Trombetta test by 
imposing the additional requirement that 
the defendant demonstrate that the police 
acted in bad faith in failing to preserve the 
potentially useful evidence.  Youngblood, 
488 U.S. at 58, 109 S. Ct. at 337-38. 

Hernandez, 109 F.3d at 1455 (first alteration added). 
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Phillips has shown no evidence that supports 
his allegation of bad faith.  Further, there is no 
indication that Minier personally knew the Ranchero 
was being destroyed.  The Ranchero was released to 
the registered and legal owners, Denise Rose and 
Wells Fargo Bank, who were innocent parties.  FHP, 
Exh. 22.  Further, there is no indication that the 
release did not comply with standard police 
procedures. 

 
George Hilton’s declaration is the only support 

for Phillips’ allegation that the Ranchero was 
delivered to the DOJ prior to its release and 
destruction.  FHP, Exh. 18.  All other evidence, 
contained in the pleadings and the state record, fails 
to support even an inference that a report by the 
DOJ does, or ever did, exist.32  Further, Phillips’s 
allegations that the Ranchero, or a DOJ report, 
contained exculpatory evidence are mere 
suppositions, that have no supportive evidence. 

 
Based on the photographs taken of the 

Ranchero, the chances are extremely low that 
exculpatory evidence could have been obtained from 
the Ranchero or from a DOJ report.  It is much more 
likely inculpatory evidence would have been 
provided.  See Trombetta, 467 U.S. at 489 (holding 
failure to preserve evidence which did not possess an 
apparent exculpatory value did not meet the 
constitutional requirement of materiality).  There is 
no basis for concluding that Minier’s actions were 
                                         

32 In fact, the declaration of Steven O’Clair, a criminalist 
with the DOJ and the only employee who worked on the Phillips 
case, supports the inference the Ranchero was never delivered 
to the DOJ and that no report was ever prepared.  See Ans., 
Exh. 2. 
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motivated by bad faith.  The record fails to show the 
likelihood that any prejudice resulted from the 
destruction of the Ranchero.  Phillips has not shown 
that, were an evidentiary hearing granted, any 
evidence is available which would prove his bad faith 
claim.33 

 
Further, the Ranchero was stored in Fresno for 

more than one year after the crime.  FHP, Exhs. 21, 
23.  Phillips’ own choice to flee the state, and then to 
fight extradition, limited his ability to perform 
additional examination of the Ranchero.  Despite 
this, the Ranchero was still in the custody of the lien 
sale purchaser until August 18, 1979.  FHP, Exh. 25.  
By June 3, 1979, at the latest, Phillips learned that 
the Ranchero had been released from police 
custody.34  However, Phillips made no attempts to 
                                         

33  Phillips’ evidentiary hearing motion requests that 
judicial notice be taken of the funding orders in this proceeding.  
Apparently Phillips is asserting he should now be allowed funds 
that were previously denied.  The proposed investigation related 
to this claim encompassed interviews with former Sheriff Bates 
and DOJ employees, as well as each successive owner-transferor 
of the Ranchero to determine the condition, and whether any 
photographs were taken, of the vehicle.  It is highly unlikely the 
individuals proposed to be interviewed will be able, at this late 
date, to provide any information about the Ranchero beyond 
what has already been disclosed in this proceeding.  See 
declarations of Sheriff Bates and DOJ employees, Frank Herget 
and Steven O’Clair.  Further, Phillips has failed to present any 
reason to suspect that any relevant evidence is available, or 
would be uncovered by this investigation.  Likewise, the 
proposed services of a ballistics expert are not required since 
even if Phillips can prove Rose fired the fatal shot, it would not 
provide him any relief.  See infra, Claim 5. 

34 At Phillips’ preliminary hearing on June 3, 1979, Sgt. 
Seymour of the Madera County Sheriff’s office, testified it was 
his understanding the Ranchero had been previously released 
from police custody.  RT-1, 119:4-6. 
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obtain exculpatory evidence from the Ranchero at 
that time.  Phillips admits to destroying the other 
evidence that might have been comparable, that is, 
the alleged bullet hole in the Toyota’s windshield and 
Rose’s gun.  FHP, Exh. 28, ¶ 54.  Phillips’ own actions 
in destroying evidence cannot be used to support the 
claim that the Ranchero was the only available 
evidence supporting a shoot-out defense. 

 
Phillips has failed to meet any of the 

requirements necessary to show bad faith destruction 
of evidence.  There is no support for his allegation of 
bad faith.  He has not shown that any exculpatory 
evidence in the Ranchero was apparent prior to its 
destruction, that it is even likely exculpatory 
evidence existed, nor that the Ranchero was the only 
reasonably available source of evidence. 

 
Finally, Phillips claims evidence supporting a 

shoot-out defense was not discovered until 1989, 
when he observed a discrepancy between the 
photographs of the Ranchero and the pathologist’s 
testimony.  See Fourth State Habeas Petition, “GG,” 
Exh. A, 14.  However, if a shoot-out actually occurred 
as Phillips now contends, Phillips knew of it from the 
beginning.  In that case, it is reasonable to conclude 
that Phillips would have made some effort to 
preserve evidence supportive of this defense even 
without the evidentiary inconsistency noted above.  
That Phillips made no such effort strongly implies 
that Phillips seized on the shoot-out defense only 
after the alibi defense presented at trial failed. 

 
Claim 4 – Brady Violation 
 
 Phillips asserts the prosecution violated his due 
process rights by failing to disclose two reports 
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related to inspections of the Ranchero, one prepared 
by then Sheriff Bates and another by the DOJ, that 
contain exculpatory evidence.35  Phillips alleges the 
angle of the fatal bullet suggests it was actually Rose 
who shot Bartulis, which supports his assertion that 
the two reports also contain evidence of a shoot-out.  
Phillips concludes the failure to disclose these reports 
affected the defense strategy at trial and caused 
abandonment of the shoot-out defense, which had a 
reasonable probability of producing a different result. 
 
 The State submits the Ranchero was never 
examined by the DOJ and as such no report exists.  
Further, the State asserts there is no certainty 
Sheriff Bates prepared a report about his 
investigation of the Ranchero, but if he did, the 
report would not have contained exculpatory 
evidence. 
 
 Due process is violated when the prosecution 
suppresses exculpatory evidence that is material to 
guilt or punishment.  Brady v. Maryland, 373 U.S. 
83, 87 (1963).36  Constitutional error results from the 
suppression of evidence “if there is a reasonable 
probability that, had the evidence been disclosed to 
the defense, the result of the proceeding would have 
been different.”  United States v. Bagley, 473 U.S. 
667, 682, 685 (1985); Kyles v. Whitley, 514 U.S. 419, 
433-434 (1995). 
 

                                         
35 A declaration by Sheriff Bates states he examined the 

Ranchero for physical evidence following the crime, and that it 
was his custom and practice at the time to write a report 
following such an investigation.  FHP, Exh. 13.  See also 
discussion of DOJ report supra Claim 3. 

36 See supra Claim 1, section D. 
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 There is no evidence that a report by Sheriff 
Bates exists.37  A report by Sheriff Bates has never 
been produced.  The only evidence supporting the 
existence of such a report is Sheriff Bates’ declaration 
that it was his custom and practice to prepare reports 
of investigations such as the one he performed on the 
Ranchero.  FHP, Exh. 13. 
 
 There is no evidence that a report by the DOJ 
exists.  As discussed supra Claim 3, George Hilton’s 
declaration is the only evidence that the Ranchero 
was delivered to DOJ.  FHP, Exh. 18.  All the other 
evidence, both in the record and presented in this 
proceeding, point to the opposite inference, that the 
DOJ did not examine the Ranchero.  Steven O’Clair’s 
declaration, as the only DOJ employee who worked 
on the Phillips case, supports the conclusion the 
Ranchero was never delivered to the DOJ.  See Ans., 
Exh. 2. 
 
 Further, as stated supra Claim 3, Phillips’ 
allegations that these reports contain exculpatory 
evidence are mere suppositions, with no supportive 
evidence.  Examination of the pleadings and the 
record reveals the bullet trajectory evidence supports 
                                         

37  In February, 1992, then Sheriff (former Sgt.) 
Seymour’s personal examination of the Phillips file at the 
Madera County Sheriff’s Office revealed no report by former 
Sheriff Bates regarding the Ranchero.  See Bate’s declaration, 
FHP, Exh. 13. 

Further, Phillips was granted funds in this proceeding 
for the express purpose of gathering crime scene evidence and 
reports.  The petition contains no reference to the results of this 
investigation as to either the Bates or the DOJ reports.  Nor 
was any notice given that the approved investigation could not 
be completed.  The only reasonable conclusion is that neither of 
the subject reports exist. 
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the prosecution’s theory that the bullets were fired 
from a position by the driver’s window, where both 
Rose and Colman placed Phillips.  There is no 
indication in any report by law enforcement, or in 
any testimony, that exculpatory evidence regarding 
bullet trajectories existed.  Phillips’ failure to produce 
exculpatory evidence defeats the basis for a violation 
of due process under Brady.38 
 
Claim 5 – Factual Innocence 
 
 Phillips asserts he is factually and legally 
innocent of the only special circumstance found in his 
case, therefore making him ineligible for a sentence 
of death.  Phillips claims because Rose fired the shot 
that killed Bartulis the applicable special 
circumstance cannot be satisfied, thus entitling him 
to federal habeas relief under Herrera v. Collins, 506 
U.S. 390 (1992). 
 
 The State contends the evidence educed at trial 
fails to provide any support for Phillips’ contention 
that Rose fired the fatal shot, and conversely supplies 
ample support for the jury’s verdict that Phillips 
personally committed the murder.  The State asserts 
Phillips has not made a “truly persuasive” showing 
as required to satisfy the threshold for establishing 
actual innocence, Herrera, 506 U.S. at 417, and that 
he has failed to present facts that “unquestionably 
establish[ ] [his] innocence.”  Schlup v. Delo, 513 U.S. 
298, 317 (1995).39 
                                         

38 Since there is no showing that either report, even if 
they exist, contains exculpatory evidence, it is not necessary to 
address whether the evidence was material under United States 
v. Bagley, 473 U.S. 667 (1985). 

39 Phillips admits he cannot prove his allegation that 
(continued…) 
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 In Herrera v. Collins, 506 U.S. 390 (1992), the 
United States Supreme Court assumed for the sake 
of argument that a “truly persuasive demonstration 
of ‘actual innocence’ . . . would render the execution 
of a defendant unconstitutional . . . .”  Id. at 417.  
However, the Court held that, due to the disruptive 
effect entertaining these claims would have on the 
finality of capital cases, “the threshold showing for 
such an assumed right would necessarily be 
extraordinarily high.”  Id. 
 
 As discussed supra, Phillips has presented no 
evidence to rebut the jury’s finding that he fired the 
fatal shot.  Dr. Nelson testified that in his opinion the 
wound suffered by Bartulis had a left to right 
trajectory.  RT-7, 6:12-25.  Although he was not 
certain, id. 8:25-9:1, he gave no indication the 
autopsy results offered any support for a trajectory 
path from right to left.  Id. 5:11-7:18, 8:12-9:4; RT-1, 
125:23-130:9.  Further, Phillips admits he destroyed 
both his gun and Rose’s gun, alternative evidence 
which could have supported his claim.  FHP, Exh. 28, 
¶ 55.  The only evidence Phillips has presented to 
support his claim of actual innocence is his own 
statement.  This showing does not even approach the 
“truly persuasive demonstration” required for a 
substantive Herrera claim. 
 
 Moreover, evidence of actual innocence must be 
considered in light of the proof of Phillips’ guilt at 
trial, Herrera, 506 U.S. at 418, proof which includes 
testimony from two eyewitnesses and numerous 
                                         
(…continued) 
Rose shot Bartulis without the alleged report by the DOJ and 
the assistance of a ballistics expert and a forensic pathologist. 
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pieces of circumstantial evidence.  The proof of 
Phillips’ guilt is supported by his own admission in 
post-conviction proceedings that he was present at 
the scene and did fire his gun at Rose and Bartulis.  
FHP, Exh. 28, ¶ 32.  Even assuming Phillips could 
prove his allegation that there was a shoot-out, the 
evidence would still point to Phillips’ guilt.  Phillips 
implies it was merely fortuitous the shot he fired 
towards Bartulis’s upper body completely missed, 
while Rose, sitting next to Bartulis and firing 
towards the back of the cab, accidentally shot direct 
through Bartulis’ chest and heart.  Id.40  Phillips’ 
unsupported theory fails to show he is actually 
innocent, but instead indicates Phillips is attempting 
to shift blame for the murder onto someone other 
than himself.  This is yet another example of Phillips’ 
propensity to change his defense, asserting he is now 
telling the “truth,” whenever he believes a new story 
will be to his benefit. 
 
 Lastly, even assuming that Rose lied and 
actually did fire his gun, and further considering the 
possibility the [sic] Rose may have fired the fatal 
shot, although no evidence supports either theory, 
these assumptions do not undermine the jury’s 
special circumstance finding.  Phillips has not shown 
any evidence which could be admitted at an 
evidentiary hearing that would undermine the jury’s 
finding.  Phillips has admitted he was at the scene 
and that he fired at Rose and Bartulis.  This 
admission is corroborated by the testimony of both 
Colman and Rose.  Colman and Rose also provide 
sufficient evidence to support the jury’s finding of 
robbery.  Phillips has not made a truly persuasive 
                                         

40 Phillips’ assertion that he moved to the back of the 
cab as Rose was firing is contradicted by the evidence at trial. 
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demonstration of actual innocence that would render 
his execution unconstitutional. 
 
 Phillips makes reference to, but does not 
specifically raise, two additional claims in his 
supporting brief; (1) that the wrong instruction 
regarding special circumstance was given at his 
trial,41 and (2) that the special circumstance finding 
is invalid because the robbery was incidental to the 
murder.  The State offered no response to these 
arguments. 
 
 Phillips claims the evidence cannot show, and 
the jury did not find, that he “physically aided or 
committed such act or acts causing death” during a 
robbery, as required by the 1977 amendment to 
California Penal Code § 190.2, since he alleges Rose 
shot Bartulis.  The jury’s verdict on the special 
circumstance stated the murder was “willful, 
deliberate and premeditated, and was personally 
committed by Richard Louis Arnold Phillips during 
the commission or attempted commission of the 
crime of robbery . . .”  RT-10, 191:21-24. 
 
 Although the jury was not given the special 
circumstance instruction applicable at the time of the 

                                         
41 The special circumstance instruction given at Phillips’ 

trial required the jury to find the following:  “The murder was 
willful, deliberate and premeditated, and was committed during 
the commission or attempted commission of robbery in violation 
of section 211, Penal Code. . . . To find that the special 
circumstance, referred to in these instructions as murder in the 
commission of robbery, is true, it must be proved:  That the 
murder was committed while the Defendant was engaged in the 
commission or attempted commission of a robbery.”  RT-10, 
167:3-5, 16-20. 
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offense,42 the error was harmless, as all the elements 
of the correct statute were found.  See People v. 
Phillips, 41 Cal. 3d 29, 56-60 (1985).  The jury found 
Phillips “personally use[d] a firearm” in the 
commission of the murder, id. 189:1-9, 196:19-26, 
which shows the jury found Phillips was present and 
that he “personally aided or committed” the killing.  
The jury further found the murder to be willful, 
deliberate and premeditated.  Id. 191:19-25.  The 
instructions defined “willful” as an intent to kill.  Id.  
158:1-159:11.  The jury was also told to consider the 
instructions as a whole.  Id.  143:17-19.  The error 
here was harmless. 
 
 Phillips’ second contention, that the robbery 
was incidental to the murder, also fails.  The 
California Supreme Court held in People v. Green, 27 
Cal. 3d 1, 61-62 (1980), that California’s special 
circumstance of murder “in the commission of a 
robbery” does not apply to a murder accompanied by 
an incidental robbery.  In Green, the murder was the 
primary crime and the defendant took the victim’s 

                                         
42 On December 7, 1977, California Penal Code § 190.2 

provided:  “The penalty for a defendant found guilty of murder 
in the first degree shall be death or confinement in the state 
prison for life without possibility of parole in any case in which 
one or more of the following special circumstances has been 
charged and specially found . . . to be true . . . . [¶] (c) The 
defendant was personally present during the commission of the 
act or acts causing death, and with intent to cause death 
physically aided or committed such act or acts causing death 
and any of the following additional circumstances exists:  . . . [¶] 
(3) The murder was willful, deliberate, and premeditated and 
was committed during the commission or attempted commission 
of any of the following crimes:  [¶] (i) Robbery in violation of 
Section 211. . . .”  (Italics added). 
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clothing, rings and purse in an attempt to prevent 
her identification.  Id. at 62. 
 
 Although there is evidence here that could 
imply Phillips’ motive in taking the wallets and 
Rose’s gun was to prevent identification of Rose and 
Bartulis, there is sufficient other evidence to show 
Phillips intended more than to merely conceal his 
victims’ identities, but that he also intended to take 
the $3,500 to $5,000 that Rose had brought to Fresno 
without delivering the stolen insulation in 
exchange.43  The fact that Phillips failed to obtain the 
amount of money he anticipated receiving does not 
defeat the jury’s special circumstance finding.  Green, 
at 59.  There is sufficient evidence to show that 
Phillips murdered Bartulis during the commission of 
a robbery. 
 
Claim 6 – Cumulative Error 
 
 Phillips asserts the constitutional violations 
alleged in Claims 1 through 5 above, when 
considered together and taken as a whole, 

                                         
43 Rose testified Phillips instructed him to bring all the 

money he could obtain to the meeting in Fresno.  RT-7, 250:3-6.  
Colman testified Phillips was disturbed after the shooting 
because he did not know if Rose was dead and he had been 
unable to find the money Rose was supposed to have with him.  
Id.  157:4-10, 158:11-14.  Additionally, evidence was admitted 
which supports finding that Phillips planned the robbery.  Rose 
testified Phillips told him, on the morning of Dec. 7, after Rose 
gave Phillips the notarized promissory note for $25,000, to meet 
Phillips in Fresno that evening to purchase the stolen 
insulation.  RT-7, 250:3-6.  Phillips also testified he flew to 
Sacramento later that same day, RT-8, 375:3-5, from which an 
inference can be drawn that Phillips went to Sacramento in 
order to establish an alibi. 
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prejudicially caused an unfair guilt trial.  As a result, 
Phillips contends there is no confidence in the 
outcome of his trial and the conviction and special 
circumstance finding must be reversed.  Mak v. 
Blodgett, 970 F.2d 614, 621 (9th Cir. 1992).  Although 
Phillips includes this claim in his evidentiary hearing 
motion, the argument presented there is purely legal.  
No evidentiary hearing is required, as this claim 
relies on the evidence presented in support of other 
claims. 
 
 None of Phillips’ claims, however, have 
established a violation of federal rights. 44   Where 
none of the alleged claims state a violation of 
constitutional law, there is no reason to grant habeas 
relief based on cumulative error.  Rupe v. Wood, 93 
F.3d 1434, 1445 (9th Cir. 1996), cert. denied, __ U.S. 
__, 117 S. Ct. 1017 (1997).  See also Hoxsie v. Kerby, 
108 F.3d 1239, 1245 (10th Cir. 1997) (“Cumulative-
error analysis applies where there are two or more 
actual errors.”) 
 
 Even assuming, arguendo, that constitutional 
error occurred at Phillips’ trial, prejudice has not 
been established.  In the final analysis, it is 
undisputed that Phillips shot at Rose and Bartulis, 
set them on fire, and ran his car into Rose as Rose 
fled the burning Ranchero.  Phillips admits he was 
engaged in the smuggling and sale of drugs, and that 
he lied under oath when he claimed he was not at the 
murder scene.  FHP, 2:1.  Testimony from Rose and 
                                         

44 The California Supreme Court found the trial court’s 
ruling excluding evidence of any deal not directly communicated 
to Colman was erroneous, but that the error was harmless.  
This error also fails to rise to the level of a constitutional claim.  
See supra Claim 1, section C. 
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Colman place Phillips, at the time of the shooting, 
where the pathologist opined the fatal shot to 
Bartulis came from.  RT-7, 256:15-24; id., 148:16-
149:1; id., 6:12-25.  Phillips admitted he was a 
fugitive.  RT-8, 20-23.  It can be inferred from 
circumstantial evidence that Phillips talked about 
shooting Bartulis in the phone conversation to 
Graybill.  Id.  424:614.  Further, letters Phillips 
wrote while in prison in Utah were introduced at the 
first penalty phase, detailing a plan to kill certain 
witnesses, including Phillips’ own mother, who could 
testify against him.  RT-8, 559:1-564:12. 
 
 The California Supreme Court found “the 
evidence against defendant with respect to the 
charged offense was overwhelming. . . [and] the jury 
verdict as to guilt and the special circumstance 
allegation was virtually a foregone conclusion.”  41 
Cal. 3d at 49.  Even assuming that all the evidence 
now proffered by Phillips had been presented to the 
jury, there is no reason to believe the result of the 
guilt phase of Phillips’ trial would be different. 
 

CERTIFICATE OF PROBABLE CAUSE OR 
APPEALABILITY 

 
 Under both current and prior law, an appeal 
from an order denying habeas relief lies only if leave 
to appeal is obtained.  Under the law in effect prior to 
the enactment of the AEDPA, the mechanism for 
obtaining leave to appeal was the issuance of a 
certificate of probable cause by the judge who 
rendered the order, or by a circuit judge.  Former 28 
U.S.C. § 2253 (1996).  A certificate of probable cause 
would only issue upon a “substantial showing of the 
denial of a federal right.”  Barefoot v. Estelle, 463 
U.S. 880, 893 (1983), quoted in Greenawalt v. 
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Stewart, 105 F.3d 1268, 1273 (9th Cir.), cert. denied, 
__ U.S. __, 117 S. Ct. 794 (1997). 
 
 Under the AEDPA, leave to appeal a final 
habeas order is accomplished by a certificate of 
appealability.  A certificate of appealability will issue 
“only if the applicant has made a substantial showing 
of the denial of a constitutional right.”  28 U.S.C. § 
253(c), as amended by the AEDPA.  Issuance of such 
a certificate is authorized by the district court 
entering a final order or by the appellate court to 
which the appeal is directed.  Id.; Fed.R.App.P. 22(b); 
United States v. Asrar, 116 F.3d 1268, 1270 (9th Cir. 
1997). 
 
 The Ninth Circuit has not determined whether 
amended § 2253 applies to a case at issue before 
enactment of the AEDPA.  In Jeffries v. Wood, 114 
F.3d at 1499, the court concludes that the AEDPA 
amendments to Chapter 153 of Title 28 of the United 
States Code do not apply to cases filed prior to 
enactment.  The Jeffries case does not mention § 
2253, but this provision is part of Chapter 153 which 
the court found inapplicable.  Langford v. Day, 134 
F.3d 1381 (9th Cir. 1998), indicates the issue is not 
settled: 
 

We interpret Langford’s notice of appeal as 
requesting this court to issue a certificate 
of probable cause or a certificate of 
appealability, whichever is appropriate.  
[¶]  We need not determine whether the 
amended version of § 2253 applies to 
Langford’s case because we conclude that 
he fails to meet what we have described as 
the more generous standard of a certificate 
of probable cause. 
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Id. at 1382, citing Greenawalt, 105 F.3d at 1272. 

Whether former or amended § 2253 applies to 
Phillips’ prospective appeal is of no consequence.  He 
does not meet either standard.  There is no showing 
of the denial of a constitutional right, as required 
under amended § 2253(c), or of the denial of a federal 
right, as required under Barefoot, 463 U.S. at 483, in 
any of the claims advanced.  No certificate of 
probable cause or certificate of appealability shall 
issue. 

 
ORDER 

 
Phillips’ revised second motion for an 

evidentiary hearing and his petition for a writ of 
habeas corpus are DENIED.  No certificate of 
probable cause or certificate of appealability shall 
issue.  Judgment for the State and against Richard 
Louis Arnold Phillips shall enter forthwith. 
 
IT IS SO ORDERED. 
 
DATE:  July 13, 1998 
 

__/s/________________________________ 
    ROBERT E. COYLE 
   Senior United States District Judge 
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SUPERIOR COURT OF CALIFORNIA 

 
COUNTY OF MADERA 

 

THE PEOPLE OF THE 
STATE OF CALIFORNIA, 

Plaintiff, 

v. 

RICHARD LOUIS ARNOLD 
PHILLIPS, 

Defendant. 

No. 4852 

ORDER DENYING 
WRIT OF HABEAS 
CORPUS 

The Writ of Habeas Corpus come on for hearing 
January 4 and January 5, 1990 for evidentiary 
hearing pursuant to previous order therefor issued by 
Judge Bert B. Baily on July 12, 1989. 

 
Oral documentary evidence was introduced; the 

court took judicial notice of all declarations and all 
proceedings held in this case.  This included, among 
other things, the transcript of the preliminary 
hearing, the trial transcript, the transcript of the 
hearing held on a previous Writ of Habeas Corpus on 
November 18, 1988 and the Supreme Court opinion 
in this case, 41 Cal.3d 29. 

 
Petitioner alleges in this writ that he should be 

granted a new trial on the guilt phase on the grounds 
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that he was denied discovery and alleged 
presentation of false testimony of Sharon Colman 
knowingly produced by district attorney. 

 
The defendant specifically asserts that he was 

denied discovery of the following evidence: 
 
1. Tape recorded interview of Sharon 

Colman; 
 
2. A list of 84 witnesses; 
 
3. A police report about a “shootout”; 
 
4. A police report about Ron Rose’s money; 
 
5. Santa Maria Police Department reports. 
 
Defendant contends that neither he nor his 

attorney received before trial the transcript of the 
taped interview of Sharon Colman with the district 
attorney, Officer Flores, Officer Seymore and her 
attorney, Thomas C. Peterson. 

 
Paul Martin testified that he does not 

remember having the tapes or transcript and is 
certain he would have used it to discredit Sharon 
Colman’s testimony, if he had it.  He also testified the 
same as to the list of 84 witnesses. 

 
Memories fade in ten years.  Mr. Martin, now a 

superior court judge, has had many cases both as an 
attorney and as a judge since that time.  He 
admittedly could not recall most details of his 
reasoning and which materials he had at the time of 
trial.  The defendant testified November 18, 1988 
during the hearing on the preceding Writ of Habeas 
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Corpus that he heard the tapes before the trial in 
Superior Court.  R.T. Nov. 19, 1988, Pg. 95: L. 1-26; 
pg. 96: L. 1-24. 

 
If the defendant heard the tapes then so did 

Judge Martin.  The method of numbering is also 
persuasive that Mr. Phillips and his attorney had the 
transcript of the tapes.  Therefore, the court finds 
that defendant and Judge Martin did have the tapes 
before the trial.  However, that is not actually of 
great importance since Colman’s testimony in the 
preliminary hearing and trial were the same.  Ms. 
Hart argues that there was one conflict in the 
transcript and her testimony.  The conflict, if any, 
was insignificant and no prejudice could have 
ensued.  

 
The defendant further argues from testimony of 

Mr. Thomas Peterson that a deal was communicated 
to Sharon Colman and that the Supreme Court did 
not have that information before it when it decided 
the case.  Peterson testified that even though Sharon 
Colman accepted the deal he never assured her it 
was irrevocable, i.e., it could be changed.  He 
represented Sharon Colman only about two months 
at which time she hired Cassandra Dunn to 
represent her.  Cassandra Dunn testified at the trial 
that there was no deal communicated to Sharon 
Colman.  This was about sixteen months after the 
tapes were made and after Peterson was replaced.  
She was not called nor impeached by any competent 
evidence. 

 
Judge Martin in closing arguments talked about 

a “deal”; he argued blackmail by the district attorney 
in holding a first degree murder charge over 
Colman’s head.  Clearly her credibility because of a 
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“deal,” and a pending murder charge was put before 
the jury, and, as stated by the Supreme Court, the 
jury had sufficient facts with which to evaluate 
Sharon Colman’s testimony. 

 
If there was a plea bargain communicated to 

Sharon Colman it was, in the court’s opinion, not 
prejudicial beyond a reasonable doubt.  Certainly it 
would not have even come close to changing the 
result. 

 
The list of 84 witnesses is a non issue.  Judge 

Martin testified he received a list of witnesses before 
trial but that he didn’t remember it being that many 
witnesses.  At the trial, Reporter’s Transcript on 
Appeal, Vol. II, Pg. 511: L. 12-15, Mr. Martin stated 
to the trial court that he received a list of 200 
witnesses.  Therefore that is a closed issue and could 
not have affected the result anyway. 

 
The court finds that the defense did have the 

police report about the so called “shootout” told to a 
Doctor Reville by Sharon Colman (Petition for Writ, 
Exhibit C. 1. Sgt. Fore’s Police Report dated 
12/30/77).  It was available to the defense.  It is not 
surprising that it was not pursued in view of the 
theory of defense, namely alibi.  By hindsight 
defendant may wish he had used a different defense.  
Also if you read Sharon Colman’s testimony together 
with other evidence there is no foundation to support 
her alleged statement to Dr. Reville.  The court finds 
beyond a reasonable doubt that it was not 
prejudicial. 

 
The existence of $162.00 on the victim is also a 

non issue.  There was a picture of burned money 
presented to the jury and counsel for defendant 
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clearly understood that substantial money remained 
on the victim Ron Rose.  It could have been argued 
any way defendant chose.  It is the court’s 
recollection that it was not argued by the defense. 

 
The court further finds that the police report 

consisting of 11 pages from the Santa Maria Police 
Department was furnished to defendant’s counsel. 

 
The court is satisfied that the defendant 

received a fair trial during the guilt phase; that he 
received due process.  The court finds that any error 
committed was harmless beyond a reasonable doubt 
and therefore orders the Writ of Habeas Corpus filed 
November 18, 1988 to be denied 

 
Dated: February 8, 1990 
 
/s/  W. J. Harpham 
Judge Assigned 
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THE PEOPLE, Plaintiff and Respondent,  

v.  
RICHARD LOUIS ARNOLD PHILLIPS, 

Defendant and Appellant 
 

Crim. No. 21374 
 

Supreme Court of California 
 
41 Cal. 3d 29; 711 P.2d 423; 222 Cal. Rptr. 127; 

1985 Cal. LEXIS 442 
 

December 31, 1985 
 

SUBSEQUENT HISTORY:     Respondent's petition 
for a rehearing was denied February 20, 1986.  Mosk, 
J., Lucas, J., and Panelli, J., were of the opinion that 
the petition should be granted.   

 
PRIOR HISTORY:    Superior Court of Madera 
County, No. 4852, Clifford H. Plumley, Judge.   

 
OPINION BY:  REYNOSO  

 
OPINION 
 

 This is an automatic appeal (Pen. Code, § 1239, 
subd. (b))1 after defendant was sentenced to death for 
robbing and shooting two putative confederates in a 
drug trafficking scheme, one fatally.  He was found 
guilty by a jury of two counts of robbery (§ 211), one 
count of attempted murder (§§ 187, 664) and one 
count of first degree murder with a special 
                                         

1 All further statutory references are to the Penal Code 
unless otherwise indicated. 
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circumstance, i.e., murder in the commission of a 
robbery (former § 190.2, subd. (c)(3)(i), as enacted by 
Stats. 1977, ch. 316, § 9, pp. 1257-1258, repealed by 
Prop. 7 of the initiative measure approved by the 
voters Nov. 7, 1978).  Allegations that defendant 
personally used a firearm in the commission of one of 
the robberies, the attempted murder, and the murder 
were found to be true.  (§ 12022.5.) 

 
After careful review of each of defendant's argu-

ments, we affirm the judgment on the guilt phase 
and the special circumstance finding.  However, we 
reverse the judgment on the penalty phase because 
(1) the trial court failed to give a reasonable doubt 
instruction regarding evidence of other criminal 
activity, and (2) the trial court failed to limit 
admissibility of criminal activity to evidence that 
demonstrates the commission of an actual crime. 

 
Facts 

 
Defendant became acquainted with Bruce 

Bartulis (the robbery and murder victim) and Ronald 
Rose (the robbery and attempted murder victim) in 
September of 1977.  Rose and Bartulis, who were in 
the construction business, began building some 
houses adjacent to defendant's home in Newport 
Beach, California.  The three men became friendly 
after defendant allowed the builders to use an 
electrical outlet located on his premises. 

 
On the first day of November 1977, defendant 

offered Rose and Bartulis an opportunity to 
participate in a large cocaine purchase, proposing 
that they invest $ 25,000 and promising them a 
return of five times their investment.  Rose and 
Bartulis accepted, and, on November 2, Rose cashed 
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a check for $ 10,000 and gave the money to 
defendant.  On several occasions thereafter, 
defendant prodded them "to come up with the rest of 
the money."  Rose subsequently gave defendant a 
check for $ 1,500, but eventually told defendant that 
they could not deliver any more cash and asked him 
either to use the amount they had given him or to 
return the money.  Defendant agreed to use the 
money. 

 
In late November or early December 1977, 

defendant indicated to Rose and Bartulis, who had 
told defendant of their difficulties in obtaining 
insulation for the houses they were constructing, that 
he knew where they could obtain some stolen 
insulation, since "his brother was a part of this deal." 
In fact defendant has no brother.  Defendant told the 
builders that they would have to pick up the 
insulation in Fresno, where it was being stored in a 
warehouse.  Rose and Bartulis agreed to buy some of 
the insulation. 

 
 On the morning of December 7, 1977, 

defendant informed Rose that the insulation was 
available to be picked up that night in Fresno.  Rose 
had notarized and given defendant a promissory note 
for $ 25,000, which represented the balance of the $ 
25,000 Rose and Bartulis had committed themselves 
to in the cocaine deal as well as payment for the 
insulation.  Defendant told Rose that they should 
meet him that evening at a gasoline station just off 
the freeway, and instructed him to "get as much cash 
together as [he] could." 

 
Rose obtained between $ 3,500 and $ 5,000 in 

large-denomination bills.  With that in hand, he and 
Bartulis drove to Fresno in Rose's 1977 Ranchero.  
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Rose had an unloaded .44 magnum pistol in the 
vehicle, with some ammunition behind one of the 
seats.  They checked into a motel designated by 
defendant and then went to the gasoline station at 
the appointed time.  Within half an hour, defendant 
arrived, accompanied by his girlfriend, Sharon 
Colman. 

 
Colman had been living with defendant since 

October and was acquainted with Rose and Bartulis.  
That day she had flown from Newport Beach to 
Fresno.  She then called defendant, who had flown to 
Sacramento, and arranged to have him pick her up at 
the airport in Fresno.  Defendant arrived at the 
airport about 11 p.m., driving a Toyota he had 
borrowed from his mother (who resided in 
Sacramento).  He told Colman that they were going 
to meet Rose and Bartulis at a gas station. 

 
Defendant and Colman met Rose and Bartulis 

at the gas station about 11:30 p.m. Defendant 
directed the builders to follow him to where they 
would meet his brother.  They followed as defendant 
and Colman drove north on Highway 99.  In the 
course of the drive, they stopped at an open gasoline 
station, where defendant used the restroom.  When 
he came out, he walked over to the Ranchero and 
borrowed a book of matches.  The four then continued 
their trip. 

 
Eventually, defendant exited the freeway and 

the vehicles stopped in a vacant area off the road and 
just east of the off-ramp.  Defendant got out of the 
Toyota and walked over to the driver's side of the 
Ranchero (which was parked alongside).  While 
Colman sat in the Toyota listening to the radio, the 
three men talked for a while, drank some beer and 
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smoked a marijuana cigarette.  At one point, 
defendant re-entered his car on the passenger side, 
continuing his conversation with Rose and Bartulis.  
The tenor of the conversation was not angry.  A few 
minutes later, defendant again exited the car and 
stood next to the Ranchero.  Defendant leaned inside 
the driver's window.  Suddenly Colman heard shots 
being fired.  She saw gunflashes and, as defendant 
withdrew his arm from a window, saw a gun in his 
hand.  She heard the driver, Bartulis, moaning; 
defendant silenced him by striking him over the head 
with the gun.  Defendant leaned Bartulis forward 
and extracted his wallet, then went around to the 
other side of the Ranchero and did the same to Rose.  
In the course of this search, he complained that he 
could not find the money they were supposed to have.  
He returned to the Toyota with the two wallets and 
two handguns (the one he had used in the shooting 
and another) and handed them to Colman.  
Defendant had Colman open the trunk of the car, 
from which he took a can of gasoline.  He then poured 
the gasoline over the Ranchero and its occupants and 
set them ablaze. 

 
Rose was still alive.  After being shot, Rose had 

"played possum" while being searched and even while 
gasoline was poured over him.  As with the shooting, 
he did not actually see defendant do either of these 
things.  He did recall that defendant was alone at the 
window on the driver's side, that the shots came from 
the direction in which defendant was standing, and 
that he heard a male voice close to him while his 
body was being searched.  When he was set afire, 
Rose jumped out of the Ranchero and tried to shed 
his burning clothing.  Defendant, who had run back 
to the Toyota and begun to turn it around, saw Rose 
running away.  Complaining to Colman that Rose 
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"wasn't dead," defendant drove at Rose and hit him, 
in the process cracking the windshield. 

 
Defendant and Colman drove to Sacramento.  

He was calm, though somewhat disturbed at not 
knowing whether Rose was dead.  He lamented 
several times that he had been unable to find the 
money that Rose was supposed to have had with him.  
(The wallets, which Colman handed over to 
defendant in the car, contained only $ 120 to $ 150.) 
Defendant also commented that his gun "was too big 
of a calibre because he was too close." 

 
Upon reaching Sacramento, the pair went to the 

home of defendant's mother.  Defendant went to his 
mother's room and told her he had been to a "disco" 
dance and that on the way home the windshield had 
been cracked by some gravel thrown up by a truck.  
He assured her he would "take care of it" that day.  A 
short time later, hearing voices downstairs, 
defendant's mother came downstairs to investigate.  
Though she had originally thought her son was 
alone, she saw a woman (presumably Colman) with 
him. 

 
Meanwhile, two Madera County Deputy Sheriffs 

proceeding along Highway 99 on a routine patrol 
noted a glow in the sky which turned out, on closer 
inspection, to be three fires just off the freeway.  The 
deputies ran to Rose and covered him, extinguishing 
the flames.  Rose had suffered five gunshot wounds 
and burns over 65 percent of his body.  When he was 
taken to the hospital, it was not thought that he 
would live. 

 
In the Ranchero, Bartulis was found dead, with 

a bullet wound in the heart.  He appeared to have 
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been shot in the left side of the chest and the wound 
indicated that a large -- .44- or .45-calibre -- bullet 
was used.  Two bullet holes were observed in the 
Ranchero, and a spent .45-calibre shell was found on 
the ground near the vehicle.  The deputies also found 
a jacket containing badly burned currency showing   
$ 100 denominations. 

 
The day after the killing, Colman flew to 

Fresno.  Defendant remained in Sacramento for a few 
days.  While Colman was in Fresno, defendant told 
her on the telephone that he had had a friend call the 
hospital and learned that Rose was in "really bad 
condition," that he "didn't remember a lot of things" 
and "couldn't talk or anything." Defendant visited 
Colman in Fresno and then they rejoined each other 
in Los Angeles; from there they drove to Salt Lake 
City, where Colman had relatives. 

 
On December 14, 1977, a warrant issued for 

defendant's arrest; an arrest warrant was also 
apparently issued for Colman.  Colman later left Salt 
Lake City, apparently in the latter part of December 
1977, and returned to Sacramento in the car 
defendant had borrowed from his brother-in-law.  
Defendant arranged to have Colman stay at a motel 
in Sacramento and await contact from a friend of his.  
Instead, Colman took the opportunity to turn herself 
in, despite defendant's expression of confidence that 
"she would not be dumb enough to cross him or call 
anybody about it, because if he was in a situation 
where he couldn't get to [her], that he would have 
somebody else that could." Defendant was 
apprehended by the Federal Bureau of Investigation 
on March 17, 1978. 
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The defense was alibi.  Defendant primarily 
sought to persuade the jury that Colman and Rose 
and defendant's erstwhile friend, Richard Graybill 
(who aided police in their efforts to apprehend 
defendant) were involved in a conspiracy to fix 
defendant with the blame for the shootings, which 
were purportedly committed by Graybill and 
Colman.2  Rose's participation in the conspiracy, it 
was suggested in argument, might be explained by a 
desire to avoid the necessity of paying off the $ 
25,000 note or to avoid criminal liability for shooting 
Bartulis himself. 

 
Defendant admitted knowing Rose and Bartulis.  

With regard to the cocaine deal, he testified that he 
set up a meeting for certain individuals interested in 
consummating such a transaction, using a large bar-
becue party as a "front."  These individuals, including 
Rose and Bartulis, had expressed interest in using 
defendant's South American "source" and his 
"transportation supplies" to bring cocaine into the 
country.  Defendant did not attend the meeting 
himself, but understood that there were six shares 
taken by investors at $ 35,000 a share.  Richard 
Graybill was the "coordinator" of the deal, though the 
money was ultimately to go to defendant's source in 
Peru (whom he refused to name).  After putting up    
$ 10,000 in "front money," Rose and Bartulis had 
difficulties and were unable to come up with the 
remaining $ 25,000.  Because he had vouched for 
them as being "cool" to the other participants 
(essentially "co-signed for them") defendant agreed to 
                                         

2 The defense also presented a witness who testified that 
on the day after the killing he saw a person unlike defendant in 
appearance boasting about having been involved in or having 
seen a shootout in Fairmead. 
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lend them $ 25,000 in exchange for a promissory note 
and the use of their contractor's license.  When Rose 
indicated to defendant that part of their business 
difficulties stemmed from the unavailability of 
insulation, defendant told Rose that Graybill was in 
the building supply business in Fresno and put Rose 
in contact with him. 

 
Defendant testified that he was at a business 

meeting and then a disco in Sacramento on the night 
the killing took place, though he refused to divulge 
the identities of the people at the meeting.  Graybill 
came to the motel in Sacramento where defendant's 
meeting was taking place and asked to borrow his 
(defendant's) mother's car.  Defendant lent him the 
car and, at about midnight, drove Graybill's Cadillac 
from the motel to a disco and then home.  Graybill, 
accompanied by Colman, returned the Toyota with a 
damaged windshield between 4:30 and 5 in the 
morning, without explanation.  Defendant had the 
windshield replaced the next day. 

 
When he left the state after the killing, 

defendant, assertedly, had already agreed with 
Graybill to "ride the beef for him," since defendant 
"had been to prison" and Graybill "had some very bad 
enemies" from his prior narcotics dealings.  They 
decided defendant should go to Salt Lake City to "let 
things cool off" while Graybill negotiated on his 
behalf to give himself up and plead guilty to second 
degree murder. 

 
Discussion 

 
I. Guilt Phase. 
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We first review the claims of error relating to 
the guilt phase of the trial. 

 
A. Defendant waived the public defender's 

conflict of interest in representing him at his 
preliminary hearing. 

 
Defendant contends that he was deprived of the 

effective assistance of counsel at his preliminary 
hearing, since his counsel, the public defender, had 
represented Colman at an earlier stage.  This 
contention is without merit.  The record reflects that 
defendant knowingly waived any objection to the 
conflict, after his motion for substitution was granted 
based on his own assertion that a conflict existed. 

 
At a hearing on his motion for a continuance of 

the preliminary hearing on June 21, 1979, the public 
defender represented to the court, for the record, in 
defendant's presence, that he had explained to 
defendant that his office had represented Colman, 
and that "we did talk to her [and] . . . did have 
information from her."  He had further explained, he 
said, that defendant could, if he wished, "declare a 
conflict," but that defendant had indicated that he 
wished to be represented by the public defender "at 
these stages of the proceeding."  Counsel noted that 
defendant might still wish to "declare" a conflict 
before the preliminary hearing.  Defense counsel's re-
marks later in the hearing indicate that defendant 
had been encouraged to and expected to retain other 
counsel in the future.  Defendant remained silent 
throughout.  He was indeed represented by the public 
defender at the preliminary hearing.  Later, however, 
on October 30, 1979, defendant moved for 
substitution of his counsel, declaring as his reason 
the public defender's conflict of interest.  The next 
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day, the court heard the motion and relieved the 
public defender and appointed new counsel. 

 
Defendant's silence in the courtroom on June 

21, 1979, in the face of his counsel's representations, 
does not show an unambiguous and knowledgeable 
waiver of the right to effective counsel as 
contemplated by our decisions; an effective waiver, 
under these decisions, must be express and 
understanding, in response to specific advice by the 
court regarding the potential conflict and the right to 
new counsel if a conflict exists.  (See In re Hochberg 
(1970) 2 Cal.3d 870, 878-879 [87 Cal.Rptr. 681, 471 
P.2d 1]; People v. Chacon (1968) 69 Cal.2d 765, 774 
[73 Cal.Rptr. 10, 447 P.2d 106, 34 A.L.R.3d 454]; In 
re Johnson (1965) 62 Cal.2d 325, 334-335 [42 
Cal.Rptr. 228, 398 P.2d 420]; People v. Angulo (1978) 
85 Cal.App.3d 514, 518-519 [148 Cal.Rptr. 517]; see 
also United States v. Garcia (5th Cir. 1975) 517 F.2d 
272, 278 [requiring advice as to dangers of conflict 
and a narrative response by defendant].)  However, 
defendant's failure to move to set aside the 
information under section 995, after his substitution 
motion was granted, bars him from raising on appeal 
his challenge to the conduct of the preliminary 
hearing. (§ 996; People v. Pompa-Ortiz (1980) 27 
Cal.3d 519, 529 [165 Cal.Rptr. 851, 612 P.2d 941]; 
People v. Harris (1967) 67 Cal.2d 866, 870 [64 
Cal.Rptr. 313, 434 P.2d 609]; People v. Palacios 
(1968) 261 Cal.App.2d 566, 571-572 [68 Cal.Rptr. 
137].) 3 

 
                                         

3 Section 996 provides: "If the motion to set aside the 
indictment or information is not made, the defendant is 
precluded from afterwards taking the objections mentioned in 
Section 995." 
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Defendant cites People v. Anderson (1968) 70 
Cal.2d 15 [73 Cal.Rptr. 550, 447 P.2d 942] for the 
proposition that "[section] 996 does not express an ab-
solute mandate, however, and cases may arise in 
which a defendant may properly attack his 
indictment for the first time on appeal.  Section 996, 
like the general rule that errors not objected to at 
trial cannot be raised on appeal, rests upon waiver.  
Thus, if the circumstances do not show a waiver, a 
defendant may challenge the indictment on appeal 
even though he did not raise the point by a motion 
under Penal Code section 995." (Id., at p. 23.)  The 
circumstances of this case, however, do show a 
waiver.  Although defendant points to the fact that 
his motion for substitution of counsel was in propria 
persona and attempts to suggest that the conflict of 
interest was "overlooked by the experienced trial 
counsel and the court itself," the record establishes 
beyond any doubt that, after his motion for 
substitution was granted on October 31, 1979, 
defendant knew the public defender had a conflict of 
interest owing to its prior representation of Colman, 
which entitled defendant to new counsel. 

 
In his reply brief, defendant argues that the 

record does not show whether he was informed that 
in the course of its representation of Colman, the 
public defender's office entered into an agreement 
with Colman whereby she told the prosecution her 
story under an informal testimonial immunity 
arrangement.  This possibility makes no difference.  
What was important to defendant's understanding of 
the conflict was the knowledge that Colman had 
given information about the crimes to her public 
defender in the context of an attorney-client 
relationship, and this posed possible problems in 
cross-examining Colman. 
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Though it may seem anomalous to conclude that 
there was no valid waiver of defendant's right to 
counsel by his silence at the June 21, 1979, hearing, 
but that his silence after the substitution motion was 
granted did constitute a waiver, the record shows 
that at the latter time defendant knew all that the 
requirement of an express waiver is designed to 
assure that he knows.  Accordingly, no reason 
appears for interfering with the normal operation of 
section 996. 4 

 
B. The trial court's error in refusing to order dis-

closure of any agreement between the prosecution and 
Colman's attorney in exchange for Colman's 
testimony was harmless beyond a reasonable doubt. 

 
During the trial, defense counsel stated on 

several occasions that the prosecution and Colman's 
attorney had entered into some agreement for 
Colman's testimony.  The trial court concluded that 
any agreement not communicated to Colman was 
irrelevant to the issue of her credibility. Thus, it 
prevented defense counsel from examining the 
                                         

4 We note that in People v. Barboza (1981) 29 Cal.3d 375 
[173 Cal.Rptr. 458, 627 P.2d 188], we held as a "judicially 
declared rule of criminal procedure" that the contract between 
Madera County and the public defender there, which in essence 
deducted funds spent for other appointed counsel from the 
public defender's budget, "[contained] inherent and 
irreconcilable conflicts of interest." (Id., at p. 381.) We were 
concerned that "[the] direct consequence of this arrangement 
was a financial disincentive for the public defender either to 
investigate or declare the existence of actual or potential 
conflicts of interest requiring the employment of other counsel." 
(Id., at p. 379.) Here, the public defender discovered and 
disclosed the conflict to the court and to defendant, who chose to 
continue to be represented by the office in the early stages of the 
prosecution. 
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prosecution and Colman's attorney about the 
existence and terms of any such agreement.  
Defendant contends that this ruling deprived him of 
due process. 

 
The prosecution has a duty to disclose all 

substantial material evidence favorable to an 
accused, including evidence relating to the credibility 
of a material witness.  (People v. Ruthford (1975) 14 
Cal.3d 399, 406 [121 Cal.Rptr. 261, 534 P.2d 1341].) 
"[Suppression] of substantial material evidence 
bearing on the credibility of a key prosecution 
witness is a denial of due process . . . ." (Id., at p. 
408.)  Since a witness's credibility depends heavily on 
his motives for testifying, the prosecution must 
disclose to the defense and jury any inducements 
made to a prosecution witness to testify and must 
also correct any false or misleading testimony by the 
witness relating to any inducements.  (Giglio v. 
United States (1972) 405 U.S. 150, 154-155 [31 
L.Ed.2d 104, 108-109, 92 S.Ct. 763]; People v. 
Westmoreland (1976) 58 Cal.App.3d 32, 43 [129 
Cal.Rptr. 554].) 

 
In this case, according to the testimony of 

Colman's attorney and the prosecutor, no 
inducements to testify were communicated by them 
to Colman in any manner, except that her attorney 
advised Colman to "have faith and trust" in her (the 
attorney) and testify.  Colman testified that she had 
been charged along with defendant in connection 
with the murder, but was now free on her own 
recognizance.  She confirmed that her preliminary 
hearing had been continued numerous times.  
Colman further indicated in response to cross-
examination that she was "expecting that they would 
take into consideration that [she was] willing to 



311 

 

cooperate."  (In fact, the charges against Colman 
were dismissed shortly after the trial.) 

 
Therefore, the present case differs from People  

v. Westmoreland, supra, 58 Cal.App.3d 32, in which 
the prosecutor knew that the witness's response to a 
question whether he had been offered the 
opportunity to plead guilty to a lesser offense was 
false.  Despite his knowledge of the witness's 
misleading answer, the prosecutor in Westmoreland 
remained silent and failed to correct the testimony.  
Here, there was no attempt to mislead the jury into 
believing that the witness testified without any 
expectation of leniency.  Colman candidly admitted 
that she expected her willingness to cooperate to be 
taken into consideration by the prosecution. 

 
However, defendant argues that the prosecution 

and a witness's attorney should not be permitted to 
insulate a witness from any agreement entered into 
in exchange for testimony.  He insists that some 
notion of the possibility of leniency was 
communicated to Colman.  Furthermore, her 
ignorance of possible conditions on its availability 
might have induced her to testify in a manner 
calculated to satisfy the prosecution.  (See, e.g., 
People v. Medina (1974) 41 Cal.App.3d 438 [116 
Cal.Rptr. 133] [use of witnesses' testimony violated 
due process when the testimony was given in 
exchange for an immunity that was conditioned on 
the testimony's consistency with the witnesses' 
pretrial statements to police].) 

 
We find the reasoning of the Westmoreland 

court persuasive on this issue: "[Whenever] the 
district attorney offers one of several persons accused 
of complicity in the same criminal offense the 



312 

 

opportunity to plead guilty to a lesser offense or 
engages in discussions with his attorney concerning 
the possibility of leniency, and later the accused 
appears as a prosecution witness at the trial of the 
other defendants, both the witness and the district 
attorney are subject to the accusation that offers of 
leniency were made in exchange for favorable testi-
mony.  If such a charge is made at the trial, and if 
there is a conflict in the evidence on this issue, it is 
up to the jury to resolve the conflict and then to judge 
the credibility of the prosecution witness accordingly.  
To hold otherwise would lead to post-trial charges 
and counter-charges and, what is worse, could pave 
the way to the type of double talk which ultimately 
could lead to the circumvention of the disclosure rules 
which have evolved to insure a  fair trial to all 
persons accused of crime." (Italics added.) (Id., 58 
Cal.App.3d at p. 47.) 

 
In context, it seems clear that the "double talk" 

condemned by the Westmoreland court referred to 
precisely the same kind of allegedly "undisclosed" 
promise to a witness' attorney at issue in this case.  
As Westmoreland recognized, unless the defense 
attorney is permitted to discover the contents of the 
arrangement between the prosecutor and the 
witness's attorney, the defense cannot effectively 
challenge the witness's statement that his testimony 
is not being given in return for favored treatment.  If 
disclosure is not required, the defense will never 
learn whether the terms of the agreement itself 
suggest that the witness must have had some inkling 
of the arrangement -- as would be the case, for 
example, if the promised leniency were dependent on 
the witness' testifying in a particular manner.  
Consequently, when an accomplice testifies for the 
prosecution, full disclosure of any agreement 
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affecting the witness is required to ensure that the 
jury has a complete picture of the factors affecting 
the witness's credibility. 

 
Moreover the "tactical" device of keeping a 

prospective prosecution witness in the dark about the 
terms of a deal that has been negotiated with his 
counsel suffers from an even more fundamental flaw 
than an impairment of defense discovery rights.  As 
Justice Fleming pointed out in People v. Brunner 
(1973) 32 Cal.App.3d 908, 913-914 [108 Cal.Rptr. 
501], one of the principal dangers that arises 
whenever an accomplice testifies in exchange for an 
expected benefit is that the "witness may be so 
influenced by his hopes and fears that he will 
promise to testify to anything desired by the 
prosecution in order to obtain a grant of immunity.  
Because the satisfaction of the prosecution is the 
[witness's] ticket to freedom, the prosecutor, by 
dangling the promise of immunity, can put the words 
he wishes into the [witness's] mouth.  This danger is 
especially grave when the witness knows he is 
expected to give particular testimony, absent which 
he will not receive the promised immunity." 

 
It is true that, unlike People v. Medina, supra, 

41 Cal.App.3d 438, a witness who is kept ignorant of 
the terms of the bargain that his attorney has 
arranged with the district attorney does not know for 
certain that favorable treatment depends on his 
testifying in a particular manner.  At the same time, 
however, unless the witness is informed both of the 
terms of the agreement and that his receipt of the 
benefit cannot be denied so long as he testifies fully 
and truthfully at the criminal trial, the witness 
cannot help but believe that his own treatment will 
depend on how "well" he does -- from the 
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prosecution's perspective -- in testifying against his 
accomplice.  Consequently, a prosecutor's insistence 
that the witness not be informed of the terms of the 
bargain has the inevitable tendency to lead the 
witness to color his testimony, so as to receive the 
most favorable treatment from the prosecutor.  No 
legitimate public interest is served by such a 
practice. 

 
 Accordingly, the trial court erred when it held 

that any agreement not communicated to Colman 
was irrelevant to the issue of her credibility. The 
defense counsel is entitled to discover the terms of 
any agreement for lenient treatment negotiated on 
behalf of a prosecution witness. 

 
Despite the errors in this regard, however, 

reversal of the judgment of guilt or the special 
circumstance finding is not warranted.  When the 
prosecution fails to disclose evidence favorable to the 
defense, "[the] defendant must make a showing of 
substantial materiality and even after this showing 
is made reversal is not required if the prosecution 
establishes [that] the failure to disclose was harmless 
beyond a reasonable doubt." (People v. Ruthford, 
supra, 14 Cal.3d at p. 409.)  While the defense should 
have been given a fuller opportunity to discover 
evidence that might have permitted a stronger attack 
on Colman's credibility, closing arguments on both 
sides demonstrate that the jury was made well aware 
of the possible impact of Colman's expectation of 
leniency on her credibility.  The prosecutor noted 
that "it wouldn't make any sense if she came in here 
and testified unless she were hoping for considera-
tion . . . that's why she's testifying."  Defense counsel 
emphatically brought home to the jury the 
potentially coercive effect of the prosecution's tactics, 
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declaring that "they're holding a murder charge over 
her head to testify, and she's singing like a bird, the 
tune that they call."  In this situation, the jury could 
properly assess Colman's credibility even without 
testimony on a specific agreement between her 
attorney and the prosecution.  (Cf., In re Wright 
(1978) 78 Cal.App.3d 788, 816 [144 Cal.Rptr. 535] 
[possible perjury by prosecution witness would not 
have had such an effect on witness' credibility as to 
make a verdict of not guilty reasonably probable].) 

 
Furthermore, the evidence against defendant 

with respect to the charged offense was 
overwhelming.  While Colman was an important 
prosecution witness, the key witness against 
defendant was Ronald Rose, the victim who 
miraculously survived despite being shot, set on fire 
and run over by a car.  Given Rose's testimony, and 
the considerable amount of corroborating evidence, 
the jury verdict as to guilt and the special 
circumstance allegation was virtually a foregone 
conclusion.  Under the circumstances, there was no 
prejudice to the defendant. 

 
C. The trial court did not abuse its discretion in 

preventing the defense from eliciting from Colman her 
"professional background" as a prostitute and that 
her reason for flying to Fresno  was to ply her trade. 

 
Prior to Colman's testimony, the prosecution 

made a motion in limine to prevent the defense from 
eliciting from Colman on cross-examination 
testimony regarding alleged acts of prostitution, and 
to exclude certain nude photographs of Colman, 
apparently taken by defendant.  Defendant's counsel 
opposed the motion, contending that evidence of 
prostitution was admissible both "to show the 
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financial situation of the parties who are cohabiting" 
and "to show her specific reason for going to Fresno," 
and supporting admission of the photographs to show 
"what the relationship was" and, possibly, suggest a 
motive for bias.  The trial court granted the motion in 
limine.  The trial court subsequently reaffirmed both 
rulings when the defense claimed that the 
prosecution had "opened [the] door" for admission of 
such evidence by once characterizing Colman's 
relationship with defendant as "living as man and 
wife," which, defense counsel complained, "leaves the 
image of a rather platonic, nice situation, which is 
certainly a long way from the truth of what the 
pictures very aptly represent."  Defendant now 
claims that the trial court abused its discretion in 
limiting cross-examination of Colman with regard to 
her activities as a prostitute.  (He does not challenge 
the ruling excluding the nude photographs.) 

 
Permitting the defense to elicit testimony from 

Colman that she engaged in acts of prostitution had 
an obvious potential for embarrassing or unfairly 
discrediting her.  (Evid. Code, § 765.)  The degrading 
impact of such questions has long been recognized.  
(See People v. Crandall (1899) 125 Cal. 129, 134 [57 
P. 785].)  The question faced by the trial court, then, 
in deciding on the motion in limine, was whether the 
patent prejudicial impact of permitting such 
questioning was substantially outweighed by its 
probative value.  (Evid. Code, § 352.)  In opposing the 
motion, the defense suggested two ways in which 
Colman's testimony might be relevant.  Defense 
counsel first suggested that it might be admissible to 
show the "financial situation" of Colman and defen-
dant, but he quickly disclaimed any intention of 
"[going] into [Colman's] life history."  Defense counsel 
limited himself to trying to persuade the court that 
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he should be allowed to elicit from Colman expected 
testimony that her purpose in flying to Fresno on the 
day of the murder was "to work the streets" there in 
order to preclude any inference by the jury that she 
went to Fresno pursuant to any common scheme with 
defendant.  The prosecutor pointed out, however, 
that he had already indicated in his opening 
statement that Colman's presence in Fresno to meet 
defendant was a "pure coincidence."  (In his closing 
argument, the prosecutor reiterated that it was a 
"sheer coincidence" that Colman was there.)  On this 
basis, the trial court concluded that, if the testimony 
were relevant at all, its prejudicial effect would "far 
outweigh" its probative value, and, accordingly, it 
granted the motion in limine under Evidence Code 
section 352. 

 
Defendant's present claims that the trial court 

abused its discretion in precluding inquiry regarding 
Colman's activities as a prostitute and her purpose in 
going to Fresno, are based on reasons other than 
those advanced by defense counsel at trial.  He 
suggests that the defense should have been allowed 
to elicit Colman's testimony as to why she went to 
Fresno in an attempt to show that she did not 
actually go there for purposes of prostitution -- but 
rather, to meet defendant or, as suggested in 
defendant's reply brief, to meet Richard Graybill.  
Defendant's argument appears to rest on nothing 
more than a speculative possibility that, by vigorous 
cross-examination, defense counsel might have 
succeeded in breaking down the witness and 
exposing her story of going to Fresno for prostitution 
as a fabrication.  (Cf.  People v. Alfaro (1976) 61 
Cal.App.3d 414 [132 Cal.Rptr. 356].) Certainly, it 
appears from the arguments on the motion that 
defense counsel had not thought of trying to break 
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down Colman's story (nor is it apparent from the 
record how he learned what her testimony would be); 
indeed, he seemed perfectly satisfied with that 
explanation and only wanted the jury to hear it too.  
In any event, if it was possible that Colman had 
another reason for going to Fresno that could have 
been discovered by cross-examination, defendant 
failed to apprise the court of this, and, in light of the 
obvious prejudicial effect of the expected testimony, 
the trial court cannot be faulted for excluding it.  
(People v. Burton (1961) 55 Cal.2d 328, 344-345 [11 
Cal.Rptr. 65, 359 P.2d 433]; People v. Coleman (1970) 
8 Cal.App.3d 722, 728-731 [87 Cal.Rptr. 554]; People 
v. Lancaster (1957) 148 Cal.App.2d 187, 195-196 [306 
P.2d 626].) 

 
 The second possible ground suggested by 

defendant for admitting testimony about Colman's 
acts of prostitution must be rejected for the same 
reason.  He asserts that if her activities as a 
prostitute were directed by defendant, acting as her 
"pimp," then that might have been a motive for 
giving biased, untruthful testimony, since "many 
prostitutes have strong feelings of resentment and 
outrage against [their pimps]." This ground of 
asserted relevance rests upon a speculative 
generalization about the relationships between 
prostitutes and pimps, which the trial court might 
well have deemed insufficient by itself to outweigh 
the certain prejudice that would result from 
admission of the testimony.  Defense counsel's 
momentary flirtation with the notion that the 
testimony might be relevant to show the "financial 
situation" of Colman and defendant was surely not 
the same thing as suggesting that Colman had a 
motive for bias in her "outrage" against defendant.  It 
is noteworthy in this regard that, though the 
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prosecutor stressed that the People did not "seek to 
prohibit the defendant from any relevant testimony 
regarding their relationship . . ." and the court 
stated, in essence, that its assessment of the 
relevancy of Colman's activities might change 
depending upon defendant's other testimony, the 
defense made no attempt to show by defendant's 
testimony that the relationship between him and 
Colman before and at the time of the killing was 
anything but amicable.  Moreover, since the ground 
asserted for admitting the testimony was not raised 
before the trial court, it may not be considered now 
for the first time.  (People v. Coleman, supra, 8 
Cal.App.3d at pp. 729-731.) 

  
D. The trial court did not err in admitting a tape 
recording of a telephone conversation between 
defendant and Richard Graybill while defendant was 
a fugitive. 

 
Defendant contends that the admission into 

evidence of a tape recording of a telephone 
conversation between him and Richard Graybill, 
while defendant was a fugitive, violated his 
constitutional rights to freedom from unreasonable 
searches, privacy, and due process. 

 
The facts were established at a hearing on 

defendant's motion to suppress.  (§ 1538.5.)  In 
December 1977, Graybill learned that Colman (who 
had lived with Graybill until she moved in with 
defendant) was being sought by police.  A short time 
later, he received a telephone call from defendant.  
Graybill informed the Ma-dera County Sheriff's office 
of the call, and agreed to try to lure defendant into a 
position where he could be captured.  Defendant 
remained in telephone contact with Graybill, 
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sometimes calling him at home and other times by 
prearrangement at various public telephones (in 
order to minimize the chances of the calls being 
traced).  In January 1978, upon the advice of a 
detective, Graybill recorded a telephone conversation 
with defendant on his tape recorder.  The tape (which 
was also Graybill's property) was subsequently 
admitted (in its entirety, by stipulation) against 
defendant at the trial.5 

 
Defendant asks us to reconsider our holding in 

People v. Murphy (1972) 8 Cal.3d 349 [105 Cal.Rptr. 
138, 503 P.2d 594], which upheld against a Fourth 
Amendment challenge the admissibility of tape 
recordings of conversations, on the telephone and in-
person, surreptitiously made by associates of the 
defendant who were acting at the direction of law 
enforcement officers.  (Id., at pp. 358-361; see also 
United States v. White (1971) 401 U.S. 745 [28 
                                         

5  The tape contained a discussion of an apparent 
agreement between them that defendant would return to 
California to kill someone ("CW") for Graybill.  In the course of 
that discussion defendant made a damaging reference to a .45-
calibre pistol which "sure did put a hole right through him.  It 
went right through him because I could hear it go through the 
body of the car after it went through him.  . . ." Defendant 
testified that the reference was to a shootout in which he and 
Graybill had been involved in Mexico.  The prosecutor 
introduced the tape recording into evidence with the request 
that only the segment of the recording dealing with the weapon 
and the shooting be played to the jury.  Defendant and his 
counsel objected to playing the segment on the ground that 
Graybill and defendant had already testified to the relevant 
information.  Defendant requested, alternatively, that if the 
court permitted the segment to be played, it allow the entire 
recording.  Defendant wanted the segment to be heard in 
context and believed that the entire tape supported defendant's 
position that Graybill's request was real, not feigned. 
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L.Ed.2d 453, 91 S.Ct. 1122]; Hoffa v. United States 
(1966) 385 U.S. 293 [17 L.Ed.2d 374, 87 S.Ct. 408].) 
He criticizes as "unpersuasive" the rationale of cases, 
including Murphy, upholding the admissibility of 
such recordings. 

 
Murphy and the United States Supreme Court 

decisions upon which it relies emphasize that a 
defendant has no constitutionally protected 
expectation that his confidant will not reveal a 
conversation to the police, and the recording merely 
corroborates and assures the accuracy of the 
confidant's later testimony.  Defendant counters that, 
as a practical matter, it is the witness's testimony 
which merely "supplements" the tape in most such 
situations.  He points out that, without the tape, 
Graybill's credibility might have been such that the 
jury would not have believed this recounting of the 
conversation. An apt response to this argument is 
contained in Justice Harlan's opinion in Lopez v. 
United States (1963) 373 U.S. 427 [10 L.Ed.2d 462, 
83 S.Ct. 1381]: "Stripped to its essentials, petitioner's 
argument amounts to saying that he has a 
constitutional right to rely on possible flaws in the 
agent's memory, or to challenge the agent's 
credibility without being beset by corroborating 
evidence that is not susceptible to impeachment.  For 
no other argument can justify excluding an accurate 
version of a conversation that the agent could testify 
to from memory.  We think the risk that petitioner 
took in offering a bribe to [the agent] fairly included 
the risk that the offer would be accurately 
reproduced in court, whether by faultless memory or 
mechanical recording."  (Id., at p. 439 [10 L.Ed.2d at 
p. 471], fn. omitted; quoted in People v. Murphy, 
supra, 8 Cal.3d at p. 360.) 
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More fundamentally, defendant objects to 
characterizing as merely a case of misplaced trust a 
situation in which an associate of the accused acts at 
the direction of the state.  The point made in Murphy 
and the federal precedent is that the accused in such 
a case is not a passive victim of a government 
intrusion into his zone of privacy; rather, he has, by 
taking a companion into his confidence, in essence 
extended his zone of privacy to embrace the 
companion as to any confidences so disclosed.  There 
is simply no constitutional principle that prohibits 
the recipient of a confidence from breaching the trust 
reposed in him not to disclose it to others, including 
the police.  Murphy is in accord with settled federal 
statutory law (tit. III, Omnibus Crime Control and 
Safe Streets Act, 18 U.S.C. § 2511 (2)(c) and (d)), as 
well as applicable California statutes.  (§ 633.)6  We 
see no reason to reconsider it now.7 

                                         
6  Section 633 provides an exception to statutory 

restrictions on wiretapping and eavesdropping: "Nothing in 
section 631 or 632 shall be construed as prohibiting . . . any . . . 
policeman . . . or deputy sheriff . . . or any person acting 
pursuant to the direction of one of the above-named law en-
forcement officers acting within the scope of his authority, from 
overhearing or recording any communication which they could 
lawfully overhear or record prior to the effective date of this 
chapter.  [para. ] Nothing in section 631 or 632 shall be 
construed as rendering inadmissible any evidence obtained by 
the above-named persons by means of overhearing or recording 
any communication which they could lawfully overhear or 
record prior to the effective date of this chapter." 

7 Defendant's related argument that admission of the 
tape recording violated article I, section 1 of the California 
Constitution, guaranteeing the right of privacy, must also be 
rejected.  People v. Ayers (1975) 51 Cal.App.3d 370 [124 
Cal.Rptr. 283], which appears to be directly on point, observes: 
"The legality of the recording of either telephonic or face-to-face 
conversations [with the consent of one of the parties] is well-

(continued…) 
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Finally, defendant objects to admission of the 

tape recording under the rationale of People v. Hitch 
(1974) 12 Cal.3d 641 [117 Cal.Rptr. 9, 527 P.2d 361]. 
The recording begins in midsentence and Graybill 
admitted that he did not turn the tape recorder on 
until perhaps 15 seconds after the conversation had 
begun.  Defendant contends, by analogy to Hitch, 
that the deputy who advised Graybill to record the 
telephone conversation had a duty to assure that the 
entire conversation was recorded, so that the 
recording could not be used in a misleading manner.  
Defendant failed to make this objection in the trial 
court, though, so it may not now be considered by us.  
(People v. Welch (1972) 8 Cal.3d 106, 114-115 [104 
Cal.Rptr. 217, 501 P.2d 225].) 

  
E. The trial court correctly admitted photographs of 
the murder victim. 

 
Defendant complains that certain photographs 

depicting the charred remains of the murder victim 
in the Ranchero were unduly gruesome and should 
not have been admitted in light of their limited 
probative value.  "Admission of photos of victims lies 
within the discretion of the trial court unless their 
probative value is clearly outweighed by their 
prejudicial effect."  (People v. Cruz (1980) 26 Cal.3d 
233, 253 [162 Cal.Rptr. 1, 605 P.2d 830].)  Here the 
trial court clearly understood its duty to weigh the 
photographs' relevance against their tendency to 
prejudice the jury (compare People v. Ford (1964) 60 
Cal.2d 772, 801 [36 Cal.Rptr. 620, 388 P.2d 892]), 
and it excluded one of the four proffered photographs 
                                         
(…continued) 
established."  (Id., at p. 376.) 
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of the victim in the Ranchero as cumulative.  (See 
People v. Haskett (1982) 30 Cal.3d 841, 859 [180 
Cal.Rptr. 640, 640 P.2d 776]; People v. Ramos (1982) 
30 Cal.3d 553, 576-577 [180 Cal.Rptr.  266, 639 P.2d 
908].)  We have reviewed the remaining photos and 
find no abuse of discretion in their admission.  
Defendant contends that they would have been 
cumulative on the issue of malice to the undisputed 
testimony regarding the burning of the Ranchero and 
the victim's body.  Even so assuming, we cannot say 
the trial court was wrong in apparently accepting the 
prosecutor's argument that the position of the body in 
the vehicle might help the jury evaluate testimony 
that defendant extracted the victims' wallets and 
searched them and a potential issue of self-defense 
based on the presence of Rose's revolver in the 
vehicle. 

 
F. The trial court did not abuse its discretion in 

permitting defendant to be impeached by three prior 
felony convictions. 

 
Defendant contends that the trial court 

improperly allowed him to be impeached by the 
unduly cumulative admission into evidence of all 
three of his prior burglary convictions. 

 
The trial court properly applied the test for 

admission of prior convictions for impeachment 
outlined in People v. Beagle, supra, 6 Cal.3d at pages 
451-454, and did not abuse its discretion in admitting 
the three essentially contemporaneous convictions.8 
                                         

8 Since Proposition 8 (§ 28, art. I of the Cal. Const.) 
applies only to prosecutions for crimes committed on or after its 
effective date (June 9, 1982), it does not apply to this case.  
(People v. Smith (1983) 34 Cal.3d 251, 258 [193 Cal.Rptr. 692, 

(continued…) 
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The first factor under Beagle is whether a conviction 
reflects adversely on the defendant's honesty or 
veracity.  It is settled that burglaries accomplished 
with larcenous intent (as reflected in defendant's 
conviction records) may be used for this purpose.  
(People v. Bishop (1982) 132 Cal.App.3d 717, 721 
[183 Cal.Rptr. 414]; People v. Keating (1981) 118 
Cal.App.3d 172, 180 [173 Cal.Rptr. 286].) Further, 
we think the fact that defendant was convicted for 
burglaries in three counties more or less con-
temporaneously is suggestive of an ambitious 
premeditated dishonesty of which the court could 
reasonably conclude the jury ought to be aware.  The 
other factors also point to admission.  The convictions 
were "comparatively recent," in 1976, while the 
instant offenses took place in 1977.  There is no 
suggestion that the burglaries involved the sort of 
assaultive conduct that was central to the instant 
offenses, that is, they do not "present a close analogy 
to the current charges."  And, finally, defendant was 
not deterred from testifying, so the fourth factor 
identified in Beagle is inapplicable. 

 
We are not insensitive to the concern expressed 

by defendant that the admission of all three burglary 
convictions may well have depicted him to the jury as 
an "habitual offender."  However, defendant did not 
object on the ground of cumulativeness, arguing only 
about the dissimilarity of the prior offenses to the 
present offenses.  (People v. Welch, supra, 8 Cal.3d at 
pp. 114-115.) Consequently, we are unprepared to 
say that the trial court abused its discretion in 
admitting all three prior burglary convictions, 
especially in view of the contemporaneity of the 
                                         
(…continued) 
667 P.2d 149].) 
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convictions, which might be seen as shedding light on 
the extent of defendant's dishonesty. 

 
G. The trial court correctly ruled that defendant 

had no right to refuse to testify regarding assertedly 
"collateral" areas during cross-examination. 

 
Defendant testified in his own behalf.  During 

cross-examination, the prosecutor interrogated him 
extensively on his alibi and on his version of the 
circumstances surrounding the cocaine deal in which 
Bartulis and Rose were alleged participants.  He 
refused to answer a number of these questions, 
initially on Fifth Amendment grounds and later, 
after the trial court informed him that the privilege 
did not apply, on the ground that he would be killed 
if he answered. 

 
Conceding that he waived most of the protection 

of the privilege in taking the stand (People v. Saddler 
(1979) 24 Cal.3d 671, 679 [156 Cal.Rptr. 871, 597 
P.2d 130]), defendant nonetheless contends that the 
prosecutor's cross-examination was not properly 
limited to matters covered in the direct examination, 
but ranged far afield.  Defendant refused to answer 
questions about the bank account into which he 
deposited $ 6,200 on the day Rose gave him $ 10,000 
(which defendant testified he passed on to Graybill 
through Colman); the identities of associates with 
whom he met in Sacramento on the night of the 
murder; the source of the cocaine supply; its manner 
of delivery; the identity of the smuggler; the origin of 
the men in pinstripe suits that defendant testified 
provided "security" for his barbecue; whether the 
men carried machine guns; the identities of other 
attendees of the party; whether the cocaine 
transaction was completed; the means of delivery of 
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the cocaine; its means of distribution; the location of 
the promissory note from Rose between the date of 
the murder and its delivery to defense counsel; and 
the extent of defendant's personal knowledge of how 
murder "contracts" are put out. 

 
Examination of the questions which defendant 

refused to answer discloses that virtually all of them 
sought detailed information about the grandiose 
cocaine deal that defendant testified to on direct, 
with an evident and proper purpose of exposing the 
story as an extravagant fabrication.  Other questions 
also came within the broad scope of permissible 
cross-examination.  The prosecution certainly had a 
right to inquire about the identities of participants in 
the meeting in Sacramento, who were supposed 
witnesses to defendant's alibi.  Similarly, since there 
was a dispute between Rose's and defendant's 
testimony regarding the reasons for Rose's issuance 
of the $ 25,000 promissory note, testimony 
concerning what happened to it while it was in 
defendant's custody was relevant.  Finally, the 
question regarding defendant's knowledge concerning 
death "contracts" properly arose out of Colman's 
testimony that defendant told her that if Rose lived, 
"he would have to try to get a contract on him." 
"Although the permissible scope of cross-examination 
in California is restricted to the scope of the direct 
examination (Evid. Code, §§ 772, subd. (d), 761; 
Witkin, Cal. Evidence (2d ed. 1966) § 1204), when a 
defendant 'takes the stand and makes a general 
denial of the crime with which he is charged the 
permissible scope of cross-examination is very wide.' 
[Citations.]" (People v. Saddler, supra, 24 Cal.3d at p. 
679.) 
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H. The erroneous instruction on the special 
circumstance of murder in the commission of a 
robbery was harmless. 

 
Defendant contends that the trial court gave the 

jury an erroneous instruction on the special 
circumstance of murder in the commission of a 
robbery (former § 190.2, subd. (c)(3)(i)), which failed 
to apprise the jury of all the facts that must be 
proved to establish the existence of the special 
circumstance.  At the time of the killing, on 
December 7, 1977, section 190.2 provided: "The 
penalty for a defendant found guilty of murder in the 
first degree shall be death or confinement in the state 
prison for life without possibility of parole in any case 
in which one or more of the following special 
circumstances has been charged and specially found . 
. . to be true . . . .  [para. ] (c) The defendant was [1] 
personally present during the commission of the act 
or acts causing death, and [2] with intent to cause 
death [3] physically aided or committed such act or 
acts causing death and any of the following 
additional circumstances exits: . . . [para. ] (3) [4] The 
murder was willful, deliberate, and premeditated and 
[5] was committed during the commission or 
attempted commission of any of the following crimes: 
[para. ] (i) Robbery in violation of Section 211.  . . ." 
(Italics and bracketed numerals added.) 

 
 Rather than giving the 1977 revision of the 

CAL-JIC instruction on the special circumstance of 
murder in the commission of a robbery,9 the trial 
                                         

9 The 1977 revision of CALJIC No. 8.84.1 provided, in 
pertinent part: "To find that the special circumstance, referred 
to in these instructions as murder in commission of a robbery, is 
true, each of the following facts must be proved:  [para.] 1. That 

(continued…) 
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court gave the jury a modified version of the 1979 
CALJIC instruction, which, reflecting the changes in 
section 190.2 wrought by the 1978 death penalty 
initiative, 10  deleted most of the required findings.  
The trial court instructed the jury, in pertinent part: 
"If you find the Defendant in this case guilty of 
murder of the first degree, you must then determine 
if the murder was committed under the following 
special circumstance: the murder was willful, 
deliberate and premeditated, and was committed 
during the commission or attempted commission of 
robbery in violation of Section 211, Penal Code.  
[para.] A special circumstance must be proved beyond 
a reasonable doubt. [para.]  If you have a reasonable 
doubt as to whether a special circumstance is true, it 
is your duty to find that it is not true.  [para.]  In 
order to find the special circumstance charged in this 
case to be true or untrue, you must agree 
unanimously.  [para.] You will include in your verdict 
on a form which will be supplied whether the special 
circumstance is or is not true.  [para.] To find that 
the special circumstance referred to in these 
instructions as murder in the commission of robbery, 
it must be proved:  That the murder was committed 

                                         
(…continued) 
the murder was willful, deliberate and premeditated, and 
[para.] 2. That defendant was personally present during the 
commission of the act or acts causing death, and [para.] 3. That 
defendant, with intent to cause death, physically aided or 
committed the act or acts causing the death, and [para.] 4. That 
the murder was committed during the [commission] [or] 
[attempted commission] of a robbery. . . ." 

10 Section 190.2, subdivision (a)(17)(i) now identifies as a 
special circumstance a murder committed "while the defendant 
was engaged in or was an accomplice in the commission of . . .  
[para. ] Robbery . . . ." 
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while the Defendant was engaged in the commission 
or attempted commission of a robbery." 

 
Although we agree with defendant that he was 

entitled to instructions on the special circumstance of 
murder in the commission of a robbery that apprised 
the jury of all of the findings required by section 
190.2 as it read at the time of the offense, we 
conclude that the trial court's error was harmless 
since the jury necessarily made these findings 
implicitly in reaching the verdict that it did. (See 
People v. Sedeno (1974) 10 Cal.3d 703, 721 [112 
Cal.Rptr. 1, 518 P.2d 913]; People v. Tanner (1979) 95 
Cal.App.3d 948, 956-957 [157 P.2d 465] [erroneous 
instruction that intent did not matter for crime of 
arson was harmless since first degree murder 
verdicts showed finding of specific intent].) 

 
The trial court instructed the jury that the 

special circumstance which it was supposed to find 
true or untrue was that "[the] murder was willful, 
deliberate and premeditated and was committed 
during the commission or attempted commission of 
robbery. . . ." (Italics added.) Defendant urges, 
however, that the subsequent instruction -- "[to] find 
the special circumstance . . . it must be proved: that 
the murder was committed while the Defendant was 
engaged in the commission or attempted commission 
of a robbery" -- might have suggested to the jury that 
is all that must be proved, resulting in a perceived 
conflict in the instructions.  No real occasion for 
confusion existed, though.  The latter instruction 
does not say that only the fact that the murder was 
committed in the commission of a robbery must be 
proved; it merely reiterates the need for a finding 
that the murder was so committed.  In finding that 
the special circumstance allegation was true, the jury 
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specifically found "that the murder of Bruce P. 
Bartulis was willfull [sic], deliberate  and 
premeditated, and was personally committed by 
[defendant] during the commission or attempted 
commission of the crime of robbery. . . ."  Moreover, 
the prosecutor in his closing argument accurately 
informed the jury in this regard: "You'll have to 
determine whether the special circumstance is true 
or not.  The special circumstance alleged is that the 
murder was willful, deliberate and premeditated, and 
it was committed during the commission or 
attempted commission of a robbery.  [para.]  Now, in 
order, of course, to find that special circumstance, 
you have to find what is called premeditation.  . . ."  
It is ordinarily presumed that jurors are intelligent 
persons capable of understanding and correlating all 
jury instructions that are given.  (People v. Coleman 
(1979) 89 Cal.App.3d 312, 323 [152 Cal.Rptr. 407]; 
People v. Romo (1975) 47 Cal.App.3d 976, 990 [121 
Cal.Rptr. 684].) 

 
Defendant is correct, though, when he 

complains that the jury was not apprised by the 
instructions that the special circumstance of murder 
in the commission of a robbery also required proof 
that (1) he was "personally present" when the murder 
was committed, (2) he "physically aided or 
committed" the killing, and (3) he did so "with intent 
to cause death." Nevertheless, this error was 
harmless because the jury necessarily resolved each 
of the foregoing issues adversely to defendant.  As 
previously noted, the jury's special finding expressly 
states that the murder "was personally committed by 
[defendant] . . .," and the jury also found to be true 
the allegation that defendant "personally [used] a 
firearm" in the commission of the murder. These 
findings necessarily reflect the jury's conclusions that 
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defendant was personally present during the 
commission of the murder and that he "physically 
aided or committed" the killing.  Despite the lack of a 
proper instruction, the jury's explicit findings that 
defendant "personally committed" the murder, and 
used a firearm in doing so, render fantastic, not 
merely "improbable," defendant's speculation that 
the jury might have believed that Colman did the 
shooting and defendant was merely a passive 
accomplice who armed himself later during the 
asportation of the victims' wallets. 

 
Finally, though the first degree murder verdict 

does not by itself show that the jury determined that 
defendant intended to cause Bartulis's death, since it 
may have been based on a felony-murder theory, the 
special finding that the murder was willful, 
deliberate and premeditated does.  Those terms were 
defined in the instructions on first degree murder:11 
"The word 'willful,' as used in this instruction, means 
intentional.  [para.] The word 'deliberate' means 
formed or arrived at or determined upon as a result 
of careful thought and weighing of considerations for 
and against the proposed course of action.  The word 
'premeditated' means considered beforehand.  [para.] 
If you find that the killing was preceded and 
accompanied by a clear, deliberate intent on the part 
of the defendant to kill, which was the result of 
deliberation and premeditation, so that it must have 
been formed upon pre-existing reflection and not 
under a sudden heat of passion or other condition 
                                         

11  It does not matter that these definitions were not 
repeated in connection with the special circumstance 
instructions.  The jury was told to consider the instructions as a 
whole.  (See People v. Shaw (1965) 237 Cal.App.2d 606, 623 [47 
Cal.Rptr. 96].) 
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precluding the idea of deliberation, it is murder of the 
first degree.  [para.]  The law does not undertake to 
measure in units of time the length of the period 
during which the thought must be pondered before it 
can ripen into an intent to kill which is truly 
deliberate and premeditated.  The time will vary 
with different individuals and under varying 
circumstances.  [para.] The true test is not the 
duration of time, but rather the extent of the 
reflection.  A cold, calculated judgment and decision 
may be arrived at in a short period of time, but a 
mere unconsidered and rash impulse, even though it 
includes an intent to kill, is not such deliberation and 
premeditation as will fix an unlawful killing as 
murder of the first degree.  [para.]  To constitute a 
deliberate and premeditated killing, the slayer must 
weigh and consider the question of killing and the 
reasons for and against such a choice and, having in 
mind the consequences, he decides to and does kill." 
(Italics added.)  Thus, to commit a "willful" murder, 
the actor must possess an intent to kill.  (People v. 
Gorshen (1959) 51 Cal.2d 716, 730 [336 P.2d 492].)  It 
has been held that a determination that a killing was 
deliberate and premeditated is not the equivalent of 
a finding of malice.  (Id., at pp. 731-733; People v. 
Horn (1974) 12 Cal.3d 290, 298 [115 Cal.Rptr. 516, 
524 P.2d 1300]; People v. Sedeno, supra, 10 Cal.3d at 
p. 722.) Here, though, we are concerned only with 
intent to kill.  That a jury verdict of willful, 
deliberate and premeditated murder necessarily 
embraces such a finding was recognized in People v. 
Sedeno, supra, "In Sedeno, the trial court erred in 
failing to give an instruction sua sponte on 
involuntary manslaughter due to diminished 
capacity.  (10 Cal.3d at p. 720.)  Such an instruction 
would have required the jury to specifically 
determine whether the accused had acted without an 
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intent to kill and malice.  The error was harmless as 
to the question of the intent to kill because the jury 
had received instructions on second degree murder 
without an intent to kill and had specifically and 
necessarily rejected that theory by returning a verdict 
of first degree murder.  (Id., at p. 721.)" (People v. 
Wickersham (1982) 32 Cal.3d 307, 335-336 [185 
Cal.Rptr. 436, 650 P.2d 311], italics added.) 

 
I. The trial court was not required to instruct the 

jury sua sponte concerning the "incidental robbery" 
theory. 

 
Defendant argues that the special circumstance 

finding must be reversed because the trial court 
failed to instruct the jury sua sponte that the special 
circumstance of murder "in the commission of a 
robbery" does not apply to a murder accompanied by 
an "incidental" robbery, as was held in People v. 
Green (1980) 27 Cal.3d 1, 61-62 [164 Cal.Rptr. 1, 609 
P.2d 468].  It was not conceivable in this case that 
the jury might have found evidence to support a 
finding that the victims' wallets were taken only to 
hide their identities.  On the facts presented here, 
Green's "incidental robbery" doctrine cannot properly 
be characterized as a general principle of law "closely 
and openly connected with the facts before the court" 
from which a sua sponte duty to instruct could arise.  
(See People v. Robertson (1982) 33 Cal.3d 21, 52 [188 
Cal.Rptr. 77, 655 P.2d 279]; People v. St. Martin 
(1970) 1 Cal.3d 524, 531 [83 Cal.Rptr. 166, 463 P.2d 
390]; People v. Sedeno, supra, 10 Cal.3d at p. 720.) 

  
J. Defendant was not deprived of the effective 
assistance of counsel at the guilt phase. 
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Defendant raises several unrelated contentions 
concerning claimed ineffectiveness of his trial counsel 
during the guilt phase of his trial.  To establish 
constitutionally inadequate representation, 
defendant must show that defense counsel failed to 
act in a manner to be expected of reasonably 
competent attorneys acting as diligent advocates, and 
that (1) counsel's acts or omissions resulted in the 
withdrawal of a potentially meritorious defense, or 
(2) it is reasonably probable that a determination 
more favorable to defendant would have resulted in 
the absence of counsel's failings.  (People v. Pope 
(1979) 23 Cal.3d 412, 425 [152 Cal.Rptr. 732, 590 
P.2d 859, 2 A.L.R.4th 1]; People v. Fosselman (1983) 
33 Cal.3d 572, 584 [189 Cal.Rptr. 855, 659 P.2d 
1144].)  He has not succeeded in doing so. 

 
We have already concluded that the error in in-

structing the jury on the special circumstance of 
murder in the commission of a robbery was harmless.  
Consequently, defense counsel's failure to bring the 
correct instruction to the attention of the court did 
not withdraw a potentially meritorious defense. 

 
Anticipating a holding that his failure to move 

to set aside the information under section 995 barred 
his claim of ineffective assistance of counsel at the 
preliminary hearing (as indeed we have concluded, 
ante), defendant contends that reasonably competent 
counsel would have made such a motion.  The record 
shows that defendant, with knowledge of the conflict, 
chose to be represented at the preliminary hearing by 
the public defender, and sought other counsel only at 
a later stage.  Even assuming that defendant's 
silence at the June 21, 1979, hearing is not sufficient 
to constitute an effective waiver, we cannot exclude 
the strong possibility that counsel simply decided as 
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a tactical matter that nothing would be served by 
going through another preliminary hearing 
(particularly in light of the strength of the evidence 
upon which defendant was held to answer) and 
bringing about further delay of the trial.  Where 
tactical considerations might explain counsel's 
omission, and the record does not illuminate its 
basis, a claim of ineffective assistance of counsel is 
more appropriately made in a petition for habeas 
corpus.  (People v. Pope, supra, 23 Cal.3d at p. 426.) 

 
Defendant also challenges his counsel's asserted 

failure to adequately cross-examine Colman.  He sug-
gests that his counsel demonstrated his 
incompetence by failing to suggest to the court valid 
grounds for admitting testimony about Colman's 
activities as a prostitute and her reasons for going to 
Fresno on the day of the murder.  Again, it appears 
that tactical reasons might well explain the 
attorney's decision not to assert the grounds now 
suggested.  For example, a tactical reason certainly 
can be inferred for counsel's failure to seek to extract 
from Colman testimony that her real reason for 
flying to Fresno was to meet defendant pursuant to a 
plan to kill Rose and Bartulis.  In any case, 
evidentiary objections (and, inferentially, arguments 
in support of the admission of evidence) are generally 
matters of tactics properly reviewed by habeas 
corpus.  (See People v. Lanphear (1980) 26 Cal.3d 
814, 828 [163 Cal.Rptr. 601, 608 P.2d 689].) 

 
During his cross-examination of Colman, 

defense counsel asked her if she were testifying with 
the knowledge that everything she said that day 
could be used against her.  Colman responded that 
she knew her attorney would be there to represent 
her when she went to court in February.  Defendant 



337 

 

now claims that his counsel should have asked 
Colman whether she gave the prosecution a 
statement under an informal agreement that "the 
statement could never be used against her and in the 
prosecution of her," notwithstanding her testimony at 
the preliminary hearing that she had not been 
promised any immunity by the district attorney's 
office.  Defendant's argument appears to be based on 
a faulty premise that if Colman repeated essentially 
the same story at the trial as she did in her 
statement for the prosecutor, the trial testimony 
could not be used against her.  There is nothing in 
the record to support such an interpretation of the 
purported agreement. 

 
Finally, defendant contends that competent 

counsel would have cross-examined Colman more 
closely about what might have happened to the 
gasoline can which she and Rose testified defendant 
emptied over the Ranchero and its occupants.  
Colman testified that she did not see it when 
defendant returned to the car, and no can was found 
at the scene.  Moreover, the gas cap of the Ranchero 
was found lying in the trunk, leading investigators at 
first to believe that the gasoline poured into the 
passenger compartment might have been siphoned 
out of the gas tank.  A siphon hose was evidently 
found in the vicinity.  Again, the record does not 
preclude a possible tactical reason for not pursuing 
the question further.  By accepting Colman's lack of 
an explanation for the discrepancy, defense counsel 
preserved an occasion for argument to the jury 
against the credibility of Colman's story and in favor 
of the existence of some alternative explanation:  
"Gas cans don't disappear.  . . .  [para.]  [The police] 
did find that the siphoning hose and the gas cap of 
the pickup was off.  I expect that the siphon hose is 
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very significant and the gas cap being off, and those 
are an indication of the premeditation by whom ever 
[sic] was there."  In any event, it is impossible to 
determine from the record whether any further cross-
examination might have extracted any different 
testimony from the witness, who claimed, simply, 
that she did not know what happened to the can.  
Again, the proper avenue for reviewing this claim of 
inadequacy, based on matters of tactical choice, is 
habeas corpus. 

 
II. Penalty Phase 

 
At the penalty phase proceedings, all of the 

evidence introduced by the prosecution related to the 
aggravating factor of other "criminal activity." 
(Former § 190.3, subd.  (b).) 12   Richard Graybill, 
defendant's former friend, testified about three 
incidents that allegedly fell into this category:  (1) the 
"CW murder plan," a plan fabricated by the police 
and Graybill, in which defendant ostensibly agreed to 
return to California to kill a person who had 
"snitched" on Graybill in the past; (2) the "solder 
plan," in which defendant told Graybill that he 
intended to obtain money some time in the future by 
                                         

12 The current version of section 190.3, subdi-
vision (b) tracks the former provision except for one 
minor distinction.  Whereas the former provision 
referred to criminal activity "which involved the use 
or attempted use of force or violence or the expressed 
or implied threat to use force or violence," the current 
provision speaks of criminal activity "which involved 
the use or attempted use of force or violence or the 
express or implied threat to use force or violence." 
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borrowing $ 45,000 against a load of solder he had 
stolen and thereafter killing the people who loaned 
him the money; and (3) the "industrial burglary 
plan," in which defendant asked Graybill to help him 
rob a supply shop and told Graybill that he -- 
defendant -- would kill the security guard.  In 
addition to Graybill's testimony, the prosecution 
introduced two letters written by defendant from the 
Utah jail, in which defendant ostensibly solicited 
criminal acts against (1) an accountant and (2) four 
witnesses who were to testify for the prosecution in 
this case, including defendant's own mother.  The 
prosecution presented no other evidence at the 
penalty phase. 

 
In his closing argument, the prosecution stated 

that the jury should consider, as aggravating factors 
warranting imposition of the death penalty, both this 
evidence of other criminal activity and "the nature 
and circumstances of the present offense."  (Former § 
190.3, subd. (a).) Defense counsel presented no 
evidence in mitigation, but asked the jury to re-
examine its verdict of guilt and give defendant the 
benefit of any lingering reservations. 

 
A. The trial court had no duty to give a 

clarifying instruction on what is meant by "the nature 
and circumstances of the present offense" as a factor 
in deciding whether to impose the death penalty. 

 
Former section 190.3 provided that "[in] 

determining the penalty the trier of fact shall take 
into account any of the following factors if relevant: 
[para.] (a) The circumstances of the crime of which 
the defendant was convicted in the present 
proceeding and the existence of any special 
circumstances found to be true . . . ." 
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The jury was accordingly instructed: "In 
determining which penalty is to be imposed on the 
Defendant, you shall consider all the evidence which 
has been received during any part of the trial of this 
case, except as you may hereafter be instructed.  
[para.] You shall consider, take into account, and be 
guided by the following factors if applicable: [para.] 
(a) The circumstances of the crime of which the 
defendant was convicted in the present proceeding 
and the existence of any special circumstances found 
to be true.  . . ." 

 
In his closing argument, the prosecutor assured 

the jurors that "it's perfectly proper and appropriate 
for you to consider the horrible manner in which the 
Defendant executed one victim and tried to execute 
the other."  A little later, he told them:  "Now with 
regard to the circumstances of the crime, as I say, 
you can consider the manner in which the crime was 
executed; you can consider the fact that the 
Defendant shot down a 26 year old victim, Bruce 
Bartulis, who was in the prime of his life.  You can 
consider that the man's life was snuffed out for 
money . . . ." 

 
Without citation to authority, defendant 

suggests that the trial court had a sua sponte duty to 
give the instruction on "the nature and 
circumstances of the present offense" a clarifying 
gloss to inform the jury that its penalty 
determination must not be based on facts that are 
"common to all homicides." Permitting the 
consideration of such factors, defendant argues, may 
result in "irrational" decisions based on the jurors' 
"emotional reaction to the facts of death alone."  The 
jury's decision, defendant insists, "should be made on 
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the basis of the unique characteristics of the case 
before the court . . . ." 

 
Defendant's argument reveals a basic 

misunderstanding of the process by which the law 
supposes the jury will determine the appropriate 
penalty.  The factors outlined in the death penalty 
statute13 guide the jury in answering basically two 
questions:  (1) is it the "community's belief that [the 
crime is] so grievous an affront to humanity that the 
only adequate response may be the penalty of death?" 
(quoting Gregg v. Georgia (1976) 428 U.S. 153, 184 

                                         
13 The 10 factors identified in section 190.3 at the time of 

the murder were:  "(a) The circumstances of the crime of which 
the defendant was convicted in the present proceeding and the 
existence of any special circumstances found to be true 
pursuant to Section 190.1.  [para.] (b) The presence or absence 
of criminal activity by the defendant which involved the use or 
attempted use of force or violence or the expressed or implied 
threat to use force or violence. [para.] (c) Whether or not the 
offense was committed while the defendant was under the 
influence of extreme mental or emotional disturbance.  [para.] 
(d) Whether or not the victim was a participant in the 
defendant's homicidal conduct or consented to the homicidal act.  
[para.] (e) Whether or not the offense was committed under 
circumstances which the defendant reasonably believed to be a 
moral justification or extenuation for his conduct.  [para.] (f) 
Whether or not the defendant acted under extreme duress or 
under the substantial domination of another person.  [para.] (g) 
Whether or not at the time of the offense the capacity of the 
defendant to appreciate the criminality of his conduct or to 
conform his conduct to the requirements of law was impaired as 
a result of mental disease or the affects of intoxication.  [para.] 
(h) The age of the defendant at the time of the crime.  [para.] (i) 
Whether or not the defendant was an accomplice to the offense 
and his participation in the commission of the offense was 
relatively minor.  [para.] (j) Any other circumstance which 
extenuates the gravity of the crime even though it is not a legal 
excuse for the crime." 
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[49 L.Ed.2d 859, 880-881, 96 S.Ct. 2909] (plur. opn.)); 
and (2) if so, are there nevertheless "aspects of the 
defendant's character and record . . . which may call 
for a less severe penalty?" (Gillers, Deciding Who 
Dies (1980) 129 U.Pa.L.Rev. 1, 56, quoting Lockett v. 
Ohio (1978) 438 U.S. 586, 605 [57 L.Ed.2d 973, 990, 
98 S.Ct. 2954] (plur. opn.).) While the penalty 
determination is ultimately dependent on the 
individual circumstances of a case, the fact that the 
defendant's crime was to kill another human being 
cannot comprehensibly be withdrawn from the jury's 
consideration in determining how "grievous an 
affront to humanity" was committed by the 
defendant. 

 
If defendant is arguing that the prosecutor's 

comments encouraged the jury to give inordinate 
attention to the victim's youth and the "horrible 
manner in which the Defendant executed one victim 
and tried to execute the other," then that argument, 
too, must be rejected on the ground that defendant 
waived any such objection by his failure to object and 
seek an admonition when the comments were made.  
(People v. Green, supra, 27 Cal.3d at p. 34.) 

  
B. The trial court erred in failing to give a reasonable 
doubt instruction in regard to evidence of other 
"criminal activity." 

 
At the conclusion of the penalty phase, the trial 

court instructed the jury that, in determining which 
penalty to impose on the defendant, it should take 
into account the aggravating and mitigating factors 
enumerated in former section 190.3, including 
subdivision (b):  "The presence or absence of criminal 
activity by the defendant which involved the use or 
attempted use of force or violence or the expressed or 
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implied threat to use force or violence." 14   The 
criminal activity to be considered under this 
provision does not include "[the] circumstances of the 
crime of which the defendant was convicted in the 
present proceeding . . . ."  (Former § 190.3, subd. (a).) 

 
The jurors were not told that they could 

consider evidence of other criminal activity (former § 
190.3, subd. (b)) only if they found "beyond a 
reasonable doubt" that defendant had engaged in 
such activity.  This omission was error under People 
v. Robertson, su-pra, 33 Cal.3d at pp. 53-55, 60-62 
and People v. Stanworth (1969) 71 Cal.2d 820, 840-
841 [80 Cal.Rptr. 49, 457 P.2d 889]. Before 
determining the scope and effect of this error, 
however, it is necessary to determine what conduct 
the jury may have considered to be other "criminal 
activity" under former section 190.3, subdivision (b). 

 
C. Other "criminal activity" under former section 

190.3, subdivision (b) must demonstrate a violation of 
a penal statute. 

 
In his closing argument at the penalty phase, 

the prosecutor presented those aggravating factors 
set forth in former section 190.3 that provided the 
basis on which he believed the jury should return a 
verdict of death.  With respect to former section 
190.3, subdivision (b), the prosecutor told the jury it 
                                         

14 The trial court qualified this factor pursuant to the 
further language of former section 190.3, cautioning the jury 
"not to consider" any evidence of "criminal activity by the 
defendant which did not involve the use or attempted use of 
force or violence, or which did not involve the [expressed] or 
implied threat to use force or violence."  In fact, this provision of 
the statute provides that "no evidence shall be admitted" of such 
other criminal activity. 
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could consider evidence of three separate incidents of 
other "criminal activity."  These incidents and the 
evidence upon which they were based are:  (1) the 
tape recording of a telephone conversation between 
defendant and Graybill, admitted during the guilt 
phase, in which defendant agreed to execute a plan 
with Graybill to murder "CW" (Don Hunsucker) 
(hereafter "CW Murder Plan"); (2) the penalty phase 
testimony of Graybill that defendant asked him to 
help in the burglary of a supply shop in San Jose, 
during which defendant would kill the security guard 
("Industrial Burglary Plan"); and (3) a letter 
introduced at the penalty phase, written to Bill 
Moyes by defendant while in a Utah jail awaiting 
extradition to California, in which defendant sought 
the apparent murder of four people who later 
testified against defendant at trial -- Rose, Graybill, 
Colman, and defendant's mother. 

 
In addition to these three incidents, the 

prosecutor introduced at the penalty phase evidence 
of:  (1) another letter written by defendant while in 
the Utah jail awaiting extradition to California, in 
which defendant asked Bill Moyes to abduct, beat, 
and threaten "the accountant" to obtain $ 15,000; and 
(2) the testimony of Graybill that defendant told him 
that upon release from prison he would use a truck 
load of solder he had stolen as collateral for a             
$ 45,000 loan and would then kill the people who lent 
him the money ("Solder Plan").  While the prosecutor 
did not argue to the jury that these incidents 
constituted evidence of other criminal activity under 
former section 190.3, subdivision (b), 15  he had 
                                         

15  In his closing argument, the prosecutor did not 
discuss the content of this second letter but merely referred to 
defendant's "letters" as evidence of his character.  The 

(continued…) 
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previously served notice on defendant that this was 
the basis upon which he would introduce this penalty 
phase evidence.16 

 
Defendant contends that many of these alleged 

activities could not properly be considered by the jury 
as evidence of other criminal activity under former 
section 190.3, subdivision (b), because the evidence 
presented did not demonstrate the commission of 
actual crimes.17  In answer, respondent asserts that 
evidence of other criminal activity need not amount 
to an actual crime in order to be admissible as an 
aggravating factor.  Accordingly, we first address the 
issue of what conduct may properly be considered as 
other criminal activity under former section 190.3, 
subdivision (b). 

 
Defendant relies on the language and implicit 

rulings of past cases, decided before the enactment of 
the 1977 death penalty statute, to support his 
contention that evidence of other "criminal activity" 
admitted pursuant to former section 190.3, 
subdivision (b), must demonstrate the actual 
                                         
(…continued) 
prosecutor referred to defendant's plan to obtain a loan from 
people he intended to kill (the "Solder Plan") as part of the 
circumstances of the instant crime.  (See discussion, post, at pp. 
73-74.) 

16  Pursuant to former section 190.3, the prosecution 
must provide pretrial notice of the evidence it intends to 
introduce in aggravation.  In addition to the two incidents noted 
above, the prosecutor in the instant case provided defendant 
and the trial court with notice that he would introduce in 
aggravation evidence of the three incidents he characterized to 
the jury as "other criminal activity." 

17 After oral argument in the present case, the parties 
were requested to submit supplemental briefing on these and 
related issues. 
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commission of a crime.  The People argue that the 
Legislature's choice of terminology -- specifically, 
"criminal activity," rather than "prior crimes" or 
"other crimes," the language of relevant past judicial 
decisions -- demonstrates that evidence of other 
criminal activity need not amount to the actual 
commission of a crime to be admissible as an 
aggravating factor under the statute.  The legislative 
history does not support res-pondent's position that 
the Legislature intended to depart from the 
precedent of these decisions.  Rather, as we discuss 
below, the history of former section 190.3, sub-
division (b), demonstrates only that the Legislature's 
choice of terms was intended to be sufficiently broad 
to include crimes for which the defendant has not 
been convicted. 

 
It was not until 1957 that separate procedures 

were established to determine guilt and penalty in 
death penalty cases.  (Stats. 1957, ch. 1968, § 2, pp. 
3509-3510, amending § 190, as amended by the 
Amendments to the Codes 1873-1874, ch. 508, pp. 
457-458.)18  Former section 190.1, establishing these 
                                         

18  Prior to 1957, in death penalty cases, the jury 
returned a single verdict as to guilt and penalty, and the 
evidence pertaining to both was generally limited to "facts and 
circumstances attending the commission of the offense itself." 
(People v. Barclay (1953) 40 Cal.2d 146, 157-158 [252 P.2d 321]; 
see also People v. Friend (1957) 47 Cal.2d 749, 763-764 [306 
P.2d 463]; People v. Jones (1959) 52 Cal.2d 636, 646-647 [343 
P.2d 577]; People v. Terry (1964) 61 Cal.2d 137, 142-145 [37 
Cal.Rptr. 605, 390 P.2d 381].) This court criticized this 
procedure as incongruous when compared to the administrative 
discretion then accorded parole boards under the noncapital 
indeterminate sentence laws to fit the punishment "to the 
perpetrator of the crime, not merely the crime." (People v. 
Friend, supra, 47 Cal.2d at p. 763, fn. 7.) As Justice Schauer 
observed: "In tailoring punishment for most offenders the 

(continued…) 
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procedures, provided in relevant part:  "Evidence 
may be presented at the further proceedings on the 
issue of penalty, of the circumstances surrounding 
the crime, of the defendant's background and history, 
and of any facts in aggravation or mitigation of the 
penalty." 

 
This provision was interpreted to include 

defendant's "prior" or "other" crimes.  (See People v. 
Jones, supra, 52 Cal.2d at pp. 647-648 ["other 
crimes"]; People v. Robillard (1960) 55 Cal.2d 88, 100 
[10 Cal.Rptr. 167, 358 P.2d 295, 83 A.L.R.2d 1086] 
["prior crimes"]; People v. Bentley (1962) 58 Cal.2d 
458, 460-461 [24 Cal.Rptr. 685, 374 P.2d 645] 
["crimes" committed after the murder]; and People v. 
Pike (1962) 58 Cal.2d 70, 94-95 [22 Cal.Rptr. 664, 
372 P.2d 656] ["another offense"] [each of these  cases 
basing this interpretation of former § 190.1 on the 
language of the statute]; see also People v. Hamilton 
(1963) 60 Cal.2d 105, 129 [32 Cal.Rptr. 4, 383 P.2d  
412] ["prior crimes"]; People v. Terry, supra, 61 
Cal.2d at pp. 143-144 ["criminal acts"]; People v. 
Mitchell (1966) 63 Cal.2d 805, 815-817 [48 Cal.Rptr. 
                                         
(…continued) 
controlling agency has the benefit of a complete study of the 
person.  In the whole life story the particular crime is an 
incident, a controlling one for the time being, probably, but only 
one of many which the board considers in reaching its ultimate 
conclusion.  It seems, therefore, incongruous that in a case of 
first degree murder the jury conceivably may be given the 
responsibility of selecting life imprisonment or death as 
punishment, but in making that determination may be denied 
the full measure of enlightenment which for less drastic 
punishments is available to the administrative board." (Ibid.) 
We suggested that "[the] character and scope of evidence 
pertinent to punishment which should be received in a case 
wherein the jury is required to fix the penalty, is a subject 
which could well receive legislative attention." (Ibid.) 
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371, 409 P.2d 211] ["other crimes," "other offenses"]; 
and People v. Tolbert (1969) 70 Cal.2d 790, 813 [76 
Cal.Rptr. 445, 452 P.2d 661] ["prior crimes"] [each 
case relying on the above-noted prior case law 
interpreting section 190.1 to permit proof of other 
crimes during the penalty phase].) 

 
The trial court had no sua sponte duty to 

instruct the jury about the elements of all of the 
crimes that may have been introduced at the penalty 
phase.  (People v. Tahl (1967) 65 Cal.2d 719, 736-738 
[56 Cal.Rptr. 318, 423 P.2d 246]; People v. Nye (1969) 
71 Cal.2d 356, 367 [78 Cal.Rptr. 467, 455 P.2d 395].) 
However, the court had to instruct the jury that it 
could "consider evidence of other crimes only when 
the commission of such other crimes is proved beyond 
a reasonable doubt." (People v. Stanworth, supra, 71 
Cal.2d at p. 840; see also People v. McClellan (1969) 
71 Cal.2d 793, 804-805 [80 Cal.Rptr. 31, 457 P.2d 
871], and cases cited therein.) Evidence of other 
crimes could be introduced in the penalty phase even 
if the defendant had not been convicted of the crimes.  
(People v. Mitchell, supra, 63 Cal.2d at pp. 815-816; 
see also People v. Ketchel (1963) 59 Cal.2d 503, 542 
[30 Cal.Rptr. 538, 381 P.2d 394]; People v. Tahl, 
supra, 65 Cal.2d at p. 734; People v. Nye, supra, 71 
Cal.2d at pp. 366-367.)19 
                                         

19 Compare People v. Griffin (1963) 60 Cal.2d 182, 191 
[32 Cal.Rptr. 24, 383 P.2d 432], holding admissible evidence of a 
prior crime for which defendant obtained an acquittal.  This 
ruling was explicitly overruled by the language of former section 
190.3, providing that "in no event shall evidence of prior 
criminal activity be admitted for an offense for which the 
defendant was prosecuted and was acquitted."  Accord, People v. 
Terry, supra, 61 Cal.2d at pp. 147-148 (holding inadmissible 
evidence of a prior conviction for which defendant received a 
pardon). 
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In the absence of a waiver (see, e.g., People v. 

Jones, supra, 52 Cal.2d at pp. 646-647), the 
admissibility of evidence of other crimes uniformly 
depended on whether the evidence was competent 
and relevant (see People v. Terry, supra, 61 Cal.2d at 
pp. 144-145, and cases cited therein), and, most 
significant to the present discussion, sufficient to 
demonstrate the commission of actual crimes.  While 
the latter requirement was never articulated as such, 
it is clear from the evidence of "other crimes" deemed 
properly admissible under former section 190.1. 20 
Evidence that defendant planned or intended to 
commit another crime was held admissible under 
former section 190.1 as relevant to defendant's state 
of mind, demonstrating a lack of guilt or remorse, but 

                                         
20 See People v. Jones, supra, 52 Cal.2d at pp. 646-648 

(evidence of other rapes, robberies and burglaries); People v. 
Robillard, supra, 55 Cal.2d at pp. 98-100 (evidence of two prior 
convictions; evidence of robberies from which defendant was 
fleeing at the time of the murder); People v. Pike, supra, 58 
Cal.2d at pp. 94-95 ("evidence of the commission by Pike of the 
offense of pimping"); People v. Bentley, supra, 58 Cal.2d at pp. 
460-461 (evidence of "the commission of the robbery, kidnapping 
and attempted murder of a service station attendant . . ."); 
People v. Mitchell, supra, 63 Cal.2d at pp. 815-817 (evidence of 
another robbery, battery, and the possession of concealed guns 
and robbery paraphernalia resulting in a revocation of 
defendant's parole); People v. Tahl, supra, 65 Cal.2d at pp. 732-
734 (evidence of other killings, robberies, rape, and an attempt 
to kill); People v. Nye, supra, 71 Cal.2d at pp. 366-367 (evidence 
of rape, burglary, robbery, and forgery; the latter held 
inadmissible because based on incompetent evidence); People v. 
McClellan, supra, 71 Cal.2d at pp. 803-808 (testimony of 
accomplice regarding five prior robberies held inadmissible at 
penalty phase because uncorroborated); People v. Terry, supra, 
61 Cal.2d at pp. 149-150 (evidence of a prior conviction and 
possession of marijuana held admissible). 
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not as evidence of another crime.  (People v. Tahl, 
supra, 65 Cal.2d at p. 735.) 

 
The status and procedures of the California 

death penalty subsequently underwent substantial 
change, most of which is irrelevant to our present 
discussion. 21  In 1977, the Legislature enacted the 
death penalty statute which is under our present 
scrutiny.  (Stats. 1977, ch. 316, §§ 4-14, pp. 1256-
1262.)  The 1977 statute provides in relevant part:   
"§ 190.3.  If the defendant has been found guilty of 
                                         

21Section 190.1 was invalidated on February 18, 1972, 
by this court's ruling in People v. Anderson (1972) 6 Cal.3d 628 
[100 Cal.Rptr. 152, 493 P.2d 880], that the death penalty 
constituted cruel or unusual punishment under former article I, 
section 6 (present § 17) of the California Constitution.  The 
statute was reinstated with the death penalty on November 7, 
1972, pursuant to a constitutional amendment, adopted by the 
people through initiative measure, adding article I, section 27.  
Section 190.1 was subsequently repealed in 1973 by the 
California Legislature's enactment of a mandatory death 
penalty when certain enumerated special circumstances were 
found.  (Stats. 1973, ch. 719, §§ 1-6, pp. 1297-1300.) This 
mandatory death penalty was invalidated in 1976 (Rockwell v. 
Superior Court (1976) 18 Cal.3d 420 [134 Cal.Rptr. 650, 556 
P.2d 1101]), based on the authority of five cases in which "the 
United States Supreme Court construed similar state 
mandatory death penalty statutes, invalidating two of them on 
the ground that they failed to provide the sentencing authority 
with the option to impose a sentence other than death, guided 
by sufficient standards to assure against arbitrariness and 
discrimination in the application of the death penalty.  (Gregg v. 
Georgia, supra, 428 U.S. 153; Proffitt v. Florida (1976) 428 U.S. 
242 [49 L.Ed.2d 913, 96 S.Ct. 2960]; Jurek v. Texas (1976) 428 
U.S. 262 [49 L.Ed.2d 929, 96 S.Ct. 2950]; Woodson v. North 
Carolina (1976) 428 U.S. 280 [49 L.Ed.2d 944, 96 S.Ct. 2978]; 
Roberts v. Louisiana (1976) 428 U.S. 325 [49 L.Ed.2d 974, 96 
S.Ct. 3001] . . . .") ( People v. Frierson (1979) 25 Cal.3d 142, 174 
[158 Cal.Rptr. 281, 599 P.2d 587].) The enactment of the 1977 
death penalty statute followed.  
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murder in the first degree, and a special 
circumstance has been charged and found to be true  
. . . the trier of fact shall determine whether the 
penalty shall be death or life imprisonment without 
possibility of parole.  In the proceedings on the 
question of penalty, evidence may be presented by 
both the people and the defendant as to any matter 
relevant to aggravation, mitigation, and sentence, 
including, but not limited to, the nature and 
circumstances of the present offense, the presence or 
absence of other criminal activity by the defendant 
which involved the use or attempted use of force or 
violence or which involved the expressed or implied 
threat to use force or violence, and the defendant's 
character, background, history, mental condition and 
physical condition.  

 
"However, no evidence shall be admitted 

regarding other criminal activity by the defendant 
which did not involve the use or attempted use of 
force or violence or which did not involve the 
expressed or implied threat to use force or violence. 
As used in this section, criminal activity does not 
require a conviction. 

 
"However, in no event shall evidence of prior 

criminal activity be admitted for an offense for which 
the defendant was prosecuted and was acquitted.  . . . 

 
". . . . 
 
"In determining the penalty the trier of fact 

shall take into account any of the following factors if 
relevant: 

 
". . . . 
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"(b) The presence or absence of criminal activity 
by the defendant which involved the use or 
attempted use of force or violence or the expressed or 
implied threat to use force or violence." 

 
This language underwent several changes prior 

to its adoption.  Respondent contends that these 
changes evidence a legislative intent that former 
section 190.3 "go beyond" former section 190.1 to 
include what might not amount to a crime per se.  We 
disagree.  Rather, these changes merely demonstrate 
a legislative intent to include crimes for which a 
capital defendant has not been convicted.  

 
As originally drafted, section 190.3 of Senate 

Bill No. 155 (introduced in the Senate on Jan. 19, 
1977) provided in pertinent part:  "In the proceedings 
on the question of penalty, evidence may be 
presented by either the people or the defendant as to 
. . . the defendant's prior criminal activity . . . .  In 
determining the penalty the trier of fact shall take 
into account any of the following factors if relevant: 
(a) The presence or absence of prior criminal activity 
by the defendant."  (Italics added.) 

 
The section was subsequently amended in the 

Senate, on March 10, 1977, to render admissible only 
evidence of defendant's "prior convictions . . . for 
felonies involving the use or threat of force or 
violence against the person of another."  (Italics 
added.)  As amended March 24, 1977, this evidence 
was characterized as "significant prior criminal 
activity," defined as "a conviction for a felony 
involving the use or threat of force or violence against 
the person of another."  (Italics added.) The bill 
passed the Senate in this form. 
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Following the passage of Senate Bill No. 155 in 
the Senate, section 190.3 was amended in the 
Assembly to delete any requirement of a felony 
conviction and to refer simply to "criminal activity by 
the defendant which involved the use or attempted 
use of force or violence or the expressed or implied 
threat to use force or violence."  (As amended Apr. 13, 
1977, italics added.)22 

 
The section was subsequently amended in the 

Assembly, on April 28, 1977, to add:  "However, no 
evidence shall be admitted regarding other criminal 
activity by the defendant which did not involve the 
use or attempted use of force or violence or which did 
not involve the expressed or implied threat to use 
force or violence.  As used in this section, criminal 
activity does not require a conviction."  (Italics 
added.) On May 9, 1977, the Assembly finally 
amended section 190.3 to add:  "However, in no event 
shall evidence of prior criminal activity be admitted 
                                         

22  The Assembly Committee on Criminal Justice 
interpreted this language to provide "no restriction on the 
evidence introduced to show the defendant's character to be bad 
because of any alleged criminal activity.  There is no restriction 
on the use of prior charges in which the defendant may have 
faced trial and had been acquitted.  Misdemeanor assaults and 
batteries are included."  (Assem. Com. on Crim. Justice (1977-
1978 Reg. Sess.) review of Sen.  Bill No. 155 (Apr. 20, 1977), p. 
1.) 

In the absence of other explanatory material, we 
interpret the broad language of the first sentence of the 
Assembly committee's analysis to be qualified by the second and 
third sentences -- specifically, that section 190.3 (as then 
amended) provided no restrictions on the introduction of 
nonfelony criminal activity or prior charges for which the 
defendant was acquitted.  We do not interpret this language to 
preclude any restrictions whatsoever on the introduction of 
evidence of other criminal activity. 
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for an offense for which the defendant was 
prosecuted and was acquitted."  Senate Bill No. 155 
was passed in this form on August 11, 1977, over the 
Governor's veto. 

 
This legislative history demonstrates a 

refinement of the term "criminal activity" to include 
more than a capital defendant's prior felony 
convictions, but not so broad as to include offenses for 
which the defendant has been acquitted.23  While the 
term is clearly meant to include misdemeanor as well 
as felony offenses involving the use or attempted use 
of force or violence, or the expressed or implied threat 
to use force or violence, the legislative history does 
not indicate an intent to include nonoffenses for 
which the defendant could not even be tried.  The 
inclusion of nonoffenses as "criminal activity" under 
former section 190.3 would allow the prosecutor 
unfettered discretion in the selection of evidence to 
present to the penalty phase jury and would render 
superfluous the statute's use of the word "criminal" 
to modify "activity."  Accordingly, the only reasonable 
interpretation is that the statute limits admissibility 
to evidence that demonstrates the commission of an 
actual crime, a requirement easily verified under the 
definitional guidelines established by legislative 
bodies in this and other jurisdictions.24  Significantly, 
                                         

23 As the Legislative Counsel summarized the Assembly 
amendments before the Senate voted to concur in them, they 
"[provide] for evidence of the defendant's prior criminal activity 
to include any use or attempted use of force or violence or the 
expressed or implied threat to use force or violence if the 
defendant was not prosecuted and acquitted, rather than only 
conviction for a felony involving the use or threat of force or 
violence." (Legislative Counsel's Dig. of Assem. Amends. Sen. 
Daily File, May 18, 1977, p. 79.) 

24  That evidence of actual conduct, rather than mere 
(continued…) 
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this court has consistently applied this interpretation 
not only in pre-1977 cases, but also in our review of 
death penalty cases tried under the 1977 legislation.  
(See People v. Harris (1981) 28 Cal.3d 935, 962-963 
[171 Cal.Rptr. 679, 623 P.2d 240] [possession of 
deadly weapons by jail inmates; violation of § 4574]; 
People v. Easley (1983) 34 Cal.3d 858, 868, 885 [196 
Cal.Rptr. 309, 671 P.2d 813] [arson for hire; § 653f]; 
see also  People v. Boyd (1985) 38 Cal.3d 762 [215 
Cal.Rptr. 1, 700 P.2d 782] [1978 death penalty 
initiative; attempted robbery].) 

 
We therefore conclude that evidence of other 

criminal activity introduced in the penalty phase 
pursuant to former section 190.3, subdivision (b), 
must be limited to evidence of conduct that 
demonstrates the commission of an actual crime, 
specifically, the violation of a penal statute.  In light 
of this conclusion, we consider whether a number of 
incidents, relied on by the prosecution as instances of 
"criminal activity," properly qualified as an 
aggravating factor under former section 190.3, 
subdivision (b).25 
                                         
(…continued) 
intent, is the subject of former section 190.3, subdivision (b), is 
supported by the Assembly Criminal Justice Committee's 
analysis of Senate Bill No. 155 shortly before its passage.  This 
analysis provided in relevant part that "Only evidence of prior 
assaultive behavior can be introduced in the area of prior 
criminality." (Italics added.) (Assem. Com. on Crim. Justice 
(1977-1978 Reg. Sess.) review of Sen. Bill No. 155 (May 2, 1977), 
p. 2.) 

25  The problems revealed by the record in this case 
suggest that in many cases it may be advisable for the trial 
court to conduct a preliminary inquiry before the penalty phase 
to determine whether there is substantial evidence to prove 
each element of the other criminal activity.  This determination, 
which can be routinely made based on the pretrial notice by the 

(continued…) 
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(a) "CW Murder Plan." 
 
The prosecutor told the jury that it could 

consider as evidence of other criminal activity under 
former section 190.3, subdivision (b), "the matter of 
                                         
(…continued) 
prosecution of the evidence it intends to introduce in 
aggravation (§ 190.3), should be made out of the presence and 
hearing of the jury.  (Evid. Code, § 402.)  Once the trial court 
has determined what evidence is properly admissible as other 
criminal activity (id., § 310), "the prosecution should request an 
instruction enumerating the particular other crimes which the 
jury may consider as aggravating circumstances in determining 
penalty.  . . .  [The] jury should be instructed not to consider any 
additional other crimes in fixing the penalty." (People v. 
Robertson, supra, 33 Cal.3d at p. 55, fn. 19.)  Whether such 
other criminal activity has been proven beyond a reasonable 
doubt is then a question of fact for the jury.  (Evid. Code, § 312.) 
If the jury finds that the evidence does not establish such 
criminal activity beyond a reasonable doubt, it could still 
consider such evidence, if appropriate, under any of the other 
listed factors enumerated in former section 190.3. 

With respect to the question whether the jury should be 
instructed on the elements of alleged other crimes, People v. 
Tahl, supra, 65 Cal.2d at pp. 736-738, and People v. Nye, supra, 
71 Cal.2d at p. 367, stand only for the proposition that a trial 
court has no sua sponte duty to instruct the jury as to the 
elements of all of the other crimes that have been introduced at 
the penalty phase. This rule recognizes that a defendant for 
tactical considerations may not want the penalty phase 
instructions overloaded with a series of lengthy instructions on 
the elements of alleged other crimes, perhaps because he fears 
that such instructions could result in the jury placing undue 
significance on such other crimes rather than on the central 
question of whether he should live or die.  In light of these 
tactical considerations, a defendant who has not requested an 
instruction on the elements of the alleged other crimes may not 
complain on appeal.  However, if a defendant -- or the 
prosecution -- requests such an instruction, they are entitled to 
have the jury informed of the elements of the alleged other 
crimes. 
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the CW Murder Plan.  That is to say, the plan 
whereby Mr. Graybill, acting in cooperation with law 
enforcement people, attempted to lure the defendant 
back to California by a scheme wherein the 
defendant was planning to go ahead and murder 
someone."  As noted earlier, this evidence of a feigned 
scheme in which Graybill asked defendant to murder 
"CW" was contained in a tape recording of a 
telephone conversation between defendant and 
Graybill, admitted during the guilt phase at 
defendant's request.  (See fn. 5, ante.) 

 
The People concede "that since Graybill was a 

feigned accomplice or the equivalent, appellant's 
agreeing to come to Fresno to commit a murder for 
Graybill, a murder neither Graybill nor the 
authorities were going to permit, did not constitute a 
crime."  Respondent correctly interprets applicable 
law. 26  Accordingly, the "CW Murder Plan" was 
improperly presented to the jury as evidence of other 
criminal activity. 
                                         

26 Since Graybill was a feigned accomplice, the requisite 
minimum of two persons for a conspiracy was lacking.  (§ 182; 
see Perkins & Boyce, Criminal Law (3d ed. 1982) p. 693 
[common law holds no conspiracy if one of two supposed 
confederates is a feigned accomplice, though perhaps 30 states 
have amended statutes to adopt Model Penal Code's "unilateral" 
approach]; La Fave & Scott, Handbook on Criminal Law (1972) 
§ 61, pp. 461-462; Marcus, Prosecution and Defense of Criminal 
Conspiracy Cases (1982) § 2.04, pp. 2-9, 2-14, supp. p. 10 [listing 
9 states which have basically adopted the "unilateral" approach 
of Model Pen. Code, § 5.0391].) Nor can it be said that 
defendant's agreement to come to California to do the killing 
amounted to an attempted murder, since "no appreciable 
fragment of the [contemplated] crime was accomplished." (See 
People v. Adami (1973) 36 Cal.App.3d 452, 457 [111 Cal.Rptr. 
544] [no attempted murder where defendant did no more than 
solicit undercover policeman to commit killing].) 
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(b) "The Solder Plan." 
 
At the penalty phase, Graybill testified that 

defendant had told him that upon his release from 
prison he would use a truck load of solder he had 
stolen as collateral for a $ 45,000 loan and would 
then kill the people who had lent him the money.  
The prosecutor had previously notified defendant and 
the trial court that he would introduce evidence of 
this plan at the penalty phase as evidence of other 
criminal activity.  (Former § 190.3, subd. (b).)  In his 
argument to the jury, however, the prosecutor 
appeared to be arguing that this plan was part of the 
circumstances of the instant crime.  (Former § 190.3, 
subd. (a).)27 
                                         

27 In asserting that the "solder plan" was part of the 
circumstances of the crime for which defendant was tried in the 
instant case, the prosecutor argued: 

"Now with regard to the circumstances of the crime, as I 
say, you can consider the manner in which the crime was 
executed; you can consider the fact that the Defendant shot 
down a 26 year old victim, Bruce Bartulis, who was in the prime 
of his life.  You can consider that man's life was snuffed out for 
money, and for, basically, the only purpose would be for money, 
mainly as the Defendant had predicted to Graybill five months 
earlier, he was going to get a loan of money from somebody and 
then instead of repaying it, he was going to kill him. 

"In this case, it was an effective loan, at least if you 
assume there never was any cocaine and there never was any 
building materials, it really didn't amount to anything more 
than a loan, and the Defendant killed one person and tried to 
kill the other.  . . . 

"I would like to discuss for a few moments the 
aggregating [sic] circumstances of the case which I would 
suggest that the death penalty is the appropriate penalty.  
These things, of course, you all know, you've heard, but I'd like 
to summarize them for you. 

"The Defendant, apparently, had been planning some 
(continued…) 
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The prosecution's assertion that this evidence 

comes within the circumstances of the instant crime 
is simply without factual support in the record.  
Moreover, as respondent concedes, this evidence fails 
to demonstrate the commission of a crime.  
Accordingly, the evidence was inadmissible under 
either subdivision (a) or subdivision (b) of former 
section 190.3. 

 
(c) "Industrial Burglary Plan." 
 
Graybill testified at the penalty phase that 

defendant had asked him to help in the burglary of a 
supply shop in San Jose.  When Graybill expressed 
concern about the shop's security guard, defendant 
said not to worry, that he would kill the guard.  The 
prosecutor told the jury that it could consider as 
evidence of other criminal activity under former 
                                         
(…continued) 
such crime for five months, according to the testimony of Mr. 
Graybill when he was yet in Chino.  He first spoke of getting 
some money, some $ 45,000.00 worth of money, from a couple of 
people and then killing them so he didn't have to pay it back. 

"Another aggregating [sic] circumstance is the reason 
for the killing.  The simple reason that he was killing the 
victims of a swindle and the victims were real people who 
became his victims at random.  These just happened to be the 
people who were next door.  . . . he conned them with his charm, 
knowing all along, as he had thought about it as early as five 
months before, that somewhere along the line he was going to 
kill them. 

"Before doing that, another aggregating [sic] factor, he 
squeezed as much as he could out of them before he killed them 
because, the testimony was that on several occasions, the 
Defendant asked Mr. Rose to come up with more money and he 
never, perhaps, quite got as much as he wanted, because he had 
earlier indicated to Mr. Graybill the figure of $ 45,000." 
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section 190.3, subdivision (b) "the defendant's 
indication to Mr. Graybill that during a proposed 
burglary in San Jose, he would remove the potential 
danger of the security guard by killing him." 

 
While not characterized as such by the 

prosecution, this evidence could constitute a criminal 
solicitation in violation of section 653f, subdivision (a) 
and/or (b), 28  if "proved by the testimony of two 
witnesses, or of one witness and corroborating 
circumstances." (§ 653f, subd. (d).)  However, since 
Graybill's testimony alone is insufficient to prove the 
commission of the crime, this evidence was 
improperly admitted by the trial court, and therefore 
improperly considered by the penalty jury, as 
evidence of other criminal activity. 

 
(d) Letter seeking apparent murder of four 

prosecution witnesses. 
 
The prosecution introduced into evidence at the 

penalty phase copies of two letters (exhibits 19 and 
20) written by defendant while incarcerated in the 
county jail in Salt Lake City, Utah before being 
returned to California to face trial.  Attached to the 
copies of the letters were photocopies of the envelopes 
in which the original letters had been contained, 
bearing defendant's name and address as the return 
addressee.  Since defendant had been classified as an 

                                         
28 Section 653f, subdivision (a) provides in relevant part: 

"Every person who solicits another . . . to commit or join in the 
commission of robbery, burglary" is punishable by 
imprisonment of one year or less, by fine or by both.  
Subdivision (b) provides:  "Every person who solicits another to 
commit or join in the commission of murder is punishable by 
imprisonment in the state prison for two, four, or six years." 
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escape risk and a dangerous inmate, his letters were 
opened by a jail employee and photocopied before 
being mailed.  Only one of the two letters presented 
during the penalty phase was explicitly characterized 
by the prosecutor to the jury as evidence of other 
criminal activity under former section 190.3, 
subdivision (b).  This letter (exhibit 20) contained 
apparent solicitations of the murders of Rose, 
Colman, Graybill, and defendant's mother, Barbara 
Hollingshead.  Solicitation of murder is a crime 
under section 653f, subdivision (b), even though the 
solicitation is made by a person who is outside of 
California (§ 778b).  Defendant's second letter 
(exhibit 19), discussed below, though not explicitly 
referred to by the prosecution as evidence of other 
criminal activity, solicited the kidnaping, beating, 
and extortion of "the accountant" in violation of 
section 653f, subdivision (a). 

 
Section 653f, subdivision (d), requires that a 

criminal solicitation be "proved by the testimony of 
two witnesses, or of one witness and corroborating 
circumstances." This requirement "has been regarded 
as requiring at least one witness who gives 'positive' 
or 'direct' evidence of facts that are incompatible with 
innocence, and corroborating evidence of 
circumstances which, independent of the direct 
evidence, tend to show guilt.  [Citations.]" (2 Witkin, 
Cal. Crimes (1963) § 856, p. 803.)  Here, the 
testimony of the only witness, an employee of the 
Utah County jail, was limited to establishing the 
authenticity of the copies of defendant's letters. 29  
                                         

29  During a pretrial hearing on defendant's section 
1538.5 motion to suppress the letters and the tape recording of 
a conversation between defendant and Graybill, David Minier, 
District Attorney of the County of Madera, testified that in 

(continued…) 
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The authenticity of a writing is a preliminary fact 
that must be proven before proffered evidence is 
admissible.  (Evid. Code, § 403, subd. (a)(3).)  Since 
the county jail employee's testimony was solely 
limited to establishing this preliminary fact, it 
cannot constitute positive or direct evidence of 
defendant's alleged criminal solicitation. 

 
In this case, however, we do have "the 

testimony . . . of one witness and corroborating 
circumstances" as required by section 653f, 
subdivision (d).  The introduction of defendant's 
jailhouse letter (exhibit 20) effectively rendered 
defendant "a witness" within the meaning of the 
provision, who provided direct "testimony" about the 
crime of solicitation.  The purpose of section 653f, 
subdivision (d) is to guard against convictions for 
solicitation based on the testimony of one person who 
may have suspect motives.  The danger that the 
statute guards against is not present, however, when 
the accused himself provides evidence of the alleged 
crime and independent circumstances corroborate 
this evidence. 

 
Examination of the letter's content shows that 

defendant's letter on its face is somewhat ambiguous 
                                         
(…continued) 
connection with his prosecution of this case, he had gone to Salt 
Lake City to interview the addressee of the letters, Bill Moyes 
(then a prisoner in the Utah State Penitentiary), and to attempt 
to find the originals of the letters.  Moyes told Minier that he 
had received one letter (a copy of which was admitted as exhibit 
19), which had been destroyed, but had never seen, received, or 
had knowledge of the second letter (exhibit 20).  Minier's 
testimony was admitted not for the truthfulness of any matter 
in controversy, but to explain why the originals were not 
available to the court under the best evidence rule. 
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as to the conduct it solicits. 30   However, several 
external factors serve as sufficient evidence from 
which the jury could have found that the letter 
constituted a solicitation of murder.  At the time the 
letter was written, defendant was incarcerated in a 

                                         
30 Defendant begins the letter with the explanation that 

"Here is the California information.  This is the order in which 
the business must be dealt with."  The letter then gives the 
names of Richard Graybill, Sharon Colman, Ron Rose, and 
Barbara Hollingshead.  Each name is followed by a physical 
description of the person, his or her address, and directions for 
conducting the "business" as to each person.  The letter provides 
in pertinent part: 

"1. 'Ric', Richard Graybill . . .  Must go first:  Two armed 
men with guns showing tell him "Freeze and no one will get 
hurt!!  Come with us, some one wants to talk to you.  Make him 
get in our car, and immeediately [sic] knock out.  Then take his 
car also.  dispose of, as we will discuss.  . . . 

"#2. Sharon Colman . . .  Suggest a squirt bottle with 
amonia [sic], a good one that sprays a fine heavy spray, not a 
single stream . . .  If you catch her at home, make her leave a 
note saying this: 'Gone to talk with Ric, be home later.' Spell 
Ric, Ric, when you first go up to the door as she says, Yes?  Tell 
her 'The Las Vegas plan is in motion; someone wants to talk to 
you.'  She should do as you say after that.  Knock out, gag, 
immediately. 

"#3. Ron Rose . . .  Ideal would be to nail, and transport 
in Ric's car, Then if he lives in West Covina, drive to ontario 
[sic] airport and leave, if he lives in Fresno, leave at Fresno 
Airport.  [para.]  Wear gloves at all times.  Won't hurt to have 
blood of #3 in car.  So time schedule is, 10:00 PM approx. #1 
8:00 AM approx #2, 2:00 to 3:00 PM, #3.  [para.]  Wait 2 days 
(no more, no less) 

"#4. Barbara Hollingshead . . .  Wait until her husband 
goes to work, gone about a 1/2 hr-: go side door, Knock, she 
probably won't open, but say 'Who's there.' Say 'Mrs. 
Hollingshead, Sheldon wants me to pick up his welding mask 
from the garage.  If she opens the door, force it open, and blast 
her right there.  If she says, 'Come around the back, do it in the 
garage, must be through-" (Diagram of house follows.) 
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Utah jail awaiting extradition to California to stand 
trial for the attempted murder of Ron Rose and the 
murder of Rose's friend and companion, Bruce 
Bartulis.  Since Rose would be able to testify about 
these events in detail, defendant had a strong mo-
tive to kill Rose, more specifically, to succeed at what 
he had previously attempted.  As Colman testified, 
defendant had expressed an intent to "get a contract" 
on Rose if he lived.  Defendant also had strong 
motives for killing the others listed in his letter.  
Graybill, a long-time friend of defendant, and 
Colman, defendant's girlfriend and companion at the 
time of the murders, had both decided to cooperate 
with law enforcement and the prosecution in an 
effort to arrest and convict defendant.  As previously 
noted, Colman cooperated with law enforcement 
notwithstanding defendant's statement to her that 
"she would not be dumb enough to cross him . . . 
because if he was in a situation where he couldn't get 
to [her], that he would have somebody else that 
could."  Finally, Hollingshead, defendant's mother, 
was at home when defendant arrived with Colman 
after the commission of the crimes.  Perhaps as 
defendant feared, Hollingshead's testimony at trial 
contradicted that of defendant. 

 
It was therefore clearly in defendant's interests 

to eliminate all of these witnesses before they had a 
chance to testify at his trial.  The fact that the 
proposed victims were all potential witnesses against 
defendant in the imminent capital trial, combined 
with the evidence of defendant's earlier threats 
against some of these same witnesses, provided 
adequate independent corroboration to satisfy the 
requirements of section 653f, subdivision (d).  In light 
of defendant's apparent motive, the letter's direc-
tions to "knock out," "nail" and "blast" these 
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witnesses tend to support the conclusion that 
defendant was seeking their murder.  This evidence 
also supports the requisite element of specific intent 
to kill or express malice.  (See People v. Bottger 
(1983) 142 Cal.App.3d 974, 980-982 [191 Cal.Rptr. 
408]; People v. Gordon (1975) 47 Cal.App.3d 465, 472 
[120 Cal.Rptr. 840].) 

 
We next address defendant's challenges to the 

admissibility of both his letters.  Defendant first 
asserts that the letters are inadmissible because (1) 
the copies of both letters were so illegible that they 
could not properly be authenticated (Evid. Code, § 
1400) and therefore did not constitute relevant 
evidence (id., § 350); and (2) alternatively, that he 
was denied effective assistance of counsel (People v. 
Pope, supra, 23 Cal.3d 412) by his attorney's failure 
to object to the admission of his letters on the ground 
that their illegibility caused their probative value to 
be outweighed by their prejudicial effect.  (Evid. 
Code, § 352).  These contentions are without merit. 

 
In determining the admissibility of a "writing" 

(Evid. Code, § 250) based on its legibility, the writing 
"need not be completely intelligible . . . as long as 
enough is intelligible to be relevant without creating 
an inference of speculation or unfairness."  (People v. 
Demery (1980) 104 Cal.App.3d 548, 559 [163 
Cal.Rptr. 814].) 

 
While reproduction of defendant's letters 

rendered some words in both letters illegible, these 
words are few and their meaning not critical for 
understanding either letter.  All of the pages of each 
letter are included, and defendant's handwriting is 
generally legible.  We do not consider it significant 
that the trial court clerk, in reading the letters aloud 
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to the jury, omitted certain words that appear to be 
legible, since copies of both letters were distributed to 
each juror. 

 
In exhibit 20, the illegible words are primarily 

limited to the physical descriptions of Colman, Rose 
and Rose's wife.  No illegible words are contained in 
the letter's references to Graybill or Hollingshead, 
nor are any contained in the directions about what is 
to be done to each proposed victim.  (See fn. 30, ante.) 
The illegible words constitute less than 2 percent of 
exhibit 20.  (Cf., People v. Stephens (1953) 117 
Cal.App.2d 653, 661 [256 P.2d 1033] [approximately 
50 percent of tape recordings unintelligible].) 

 
Similarly, the illegible words in exhibit 19 

constitute less than 10 percent of the letter.  While 
some of these words are contained in defendant's 
directions about what to do to the "accountant," their 
omission does not affect the letter's clear meaning. 
(See fn. 32, post.) 

 
We therefore conclude that the illegible aspects 

of exhibits 19 and 20 did not create any "inference of 
speculation or unfairness" (People v. Demery, supra, 
104 Cal.App.3d at p. 559) that may have adversely 
affected their authentication under Evidence Code 
section 1400.  Nor did their admission unduly 
prejudice defendant under Evidence Code section 352 
as a result of their illegibility.  In failing to object to 
the admission of the letters on this ground, 
defendant's trial counsel did not deny defendant 
effective assistance of counsel.  The letters were 
therefore properly admitted as relevant to the issue 
of other criminal activity under former section 190.3, 
subdivision (b). 
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Defendant next contends that the letters were 
improperly admitted into evidence because their 
inspection and copying by Salt Lake City jail officials 
violated the Fourth Amendment and his right of 
privacy under article I, section 1 of the California 
Constitution.  This contention is without merit. 

 
Under Penal Code section 2600, California 

prisoners retain the civil rights of free persons, 
including the right to privacy, except to the extent 
that restrictions are necessary to insure institutional 
security and public safety.  (De Lancie v. Superior 
Court (1982) 31 Cal.3d 865, 868 [183 Cal.Rptr. 866, 
647 P.2d 142]; cf.  Bailey v. Loggins (1982) 32 Cal.3d 
907, 915 [187 Cal.Rptr. 575, 654 P.2d 758] [right to 
freedom of press]; Procunier v. Martinez (1974) 416 
U.S. 396, 413 [40 L.Ed.2d 224, 240, 94 S.Ct. 1800] 
[under federal constitutional law, censorship of 
prisoner mail justified only if it furthers an 
important governmental interest (such as security, 
order, and rehabilitation) unrelated to suppression of 
expression].) Defendant contends that he had a 
reasonable expectation of privacy concerning letters 
sent from prison, relying heavily on the Court of 
Appeal opinion in De Lancie v. Superior Court, which 
was superseded by our subsequent opinion (31 Cal.3d 
865) in the case. 

 
In De Lancie, we held that, in the absence of 

any security interest, conversations between pretrial 
detainees and visitors could not be monitored solely 
to gather evidence to be used at their upcoming 
trials.  We expressly declined to base our decision on 
federal or state constitutional grounds, finding it 
sufficient to rest it on section 2600, which provides 
generally that a person imprisoned in state prison 
may "be deprived of . . . only such rights, as is 
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necessary in order to provide for the reasonable 
security of the institution . . . and . . . the public," and 
section 2601, which designates certain retained civil 
rights, including the right "[to] have personal visits." 
We reasoned that pretrial detainees are entitled to at 
least the same protection.  (31 Cal.3d at pp. 871-872.) 

 
However, the statutes upon which De Lancie 

rests, and article I, section 1 of the California 
Constitution, were inapplicable to the Utah jail in 
which defendant was detained.  Defendant suggests 
that evidence obtained in a manner that would not be 
proper in California, even if valid under federal law 
and the law of the state where it was obtained, 
should be excluded in California courts.  We rejected 
the same argument in People v. Blair (1979) 25 
Cal.3d 640 [159 Cal.Rptr. 818, 602 P.2d 738], holding 
that the purposes of the exclusionary rule would not 
be served by such an extraterritorial application.  
Since the seizure in that case was legal where it 
occurred, and no California law enforcement 
personnel participated, exclusion would have 
"[served] no deterrent effect in either jurisdiction."  
(Id., at p. 656.)  Nor did the other accepted purpose of 
the rule, the preservation of judicial integrity, 
require exclusion, since "[unlike] the situation that 
arises when a seizure contrary to California law 
occurs in this state, the venture [by police in the 
other state] [was] not lawless and the government 
[was] therefore not profiting from illegal conduct or 
acting as a law-breaker." (Ibid) 

 
Defendant's claim that the inspection of his 

letters violated the Fourth Amendment is also 
without merit.  Defendant's letters were inspected for 
security reasons pursuant to regulations that 
authorized such inspections without notice to the 
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prisoner if there were affirmative indications that he 
was dangerous or presented an escape risk.  Such 
inspections are generally acknowledged to be 
reasonable.  (See United States v. Hearst (9th Cir. 
1977) 563 F.2d 1331, 1345; compare United States v. 
Hinkley (D.C. Cir. 1982) 672 F.2d 115, 130-132 
[inspection by guard of prisoners' papers violated 
Fourth Amendment because not in accord with 
established institutional practice, and excerpts that 
captured the guard's attention did not suggest a 
threat of criminal activity or implicate "special 
considerations peculiar to the penal system"].) 

 
However, defendant claims that jail officials 

lulled him into a "sense of pseudo privacy," by 
informing that his outgoing mail would not be 
inspected.  Accordingly, defendant argues that the 
official's subsequent intrusion violated the Fourth 
Amendment under our holding in North v. Superior 
Court (1972) 8 Cal.3d 301 [104 Cal.Rptr. 833, 502 
P.2d 1305, 57 A.L.R.3d 155]. 

 
It is undisputed that defendant was not 

informed that his outgoing mail was being read.  
Moreover, the manual prepared for inmates by one of 
the jail officials, which summarized the jail rules and 
regulations, apparently stated without qualification 
that outgoing mail was not monitored.  However, the 
regulations apparently provide that, while outgoing 
mail is not ordinarily monitored, it may be inspected 
(without notice to the detainee) if there is some 
affirmative indication that the inmate presents a 
security problem.  The jail administrative officer 
explained that defendant's letters were read because 
he was classified as "dangerous" and an "escape risk." 
Furthermore, he testified that defendant asked him 
whether outgoing mail was monitored, and the ad-
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ministrator replied that "under normal conditions" it 
was not.  The administrator nonetheless reminded 
defendant of an occasion when the jail captain had 
testified in a homicide case regarding the contents of 
a letter written from jail.  For a definitive answer to 
his question, the officer referred defendant "to his 
rules and regulations." 

 
The officer's answers to defendant's questions 

about the monitoring of mail were ambiguous.  
Although he told defendant that mail was not 
normally monitored, he also told him that it was 
sometimes read.  However, if defendant actually 
followed up on the officer's referral "to his rules and 
regulations," then it appears he may have been 
aware of the jail's policy to monitor a detainee's mail 
if there were affirmative indications that the 
detainee presented a security problem.  We therefore 
decline to characterize the jail administrator's 
statements to the defendant as giving rise to a 
reasonable expectation of privacy.  Additionally, 
although the prisoner's manual apparently did 
misrepresent the jail's monitoring policy, there was 
no evidence adduced at the suppression hearing that 
defendant ever perused, or even was aware of, the 
manual.  Therefore, we cannot conclude that 
defendant had a reasonable subjective expectation 
that the contents of his letters would remain private. 

 
Notwithstanding the lack of any evidence of bad 

faith or that the inspections exceeded in any way 
their proper scope under the regulations, defendant 
asks us to characterize the inspections as 
unreasonable because he may have been 
inadvertently misled to believe that his letters would 
pass unread.  North, upon which defendant relies, did 
not so hold; there we condemned a "deliberate" 
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scheme to "secretly exploit [] marital confidences . . . 
for the sole purpose of gathering possibly 
incriminating evidence."  (Italics added.) (8 Cal.3d at 
p. 312; see also People v. Hill (1974) 12 Cal.3d 731 
[117 Cal.Rptr. 393, 528 P.2d 1]; People v. Jardine 
(1981) 116 Cal.App.3d 907, 914 [172 Cal.Rptr. 408]; 
People v. Suttle (1979) 90 Cal.App.3d 572, 578 [153 
Cal.Rptr. 409].) 

 
Once the properly limited inspections revealed 

defendant's attempt to have witnesses killed, there 
was nothing to prevent the prosecutor (who was 
appropriately informed of the contents of the letters) 
from introducing them at the penalty phase of 
defendant's trial.  (See United States v. Baumgarten, 
supra, 517 F.2d at p. 1028 ["plain view" doctrine 
justified copying and dissemination of letter to law 
enforcement officials after proper "scanning" of 
letter]; United States v. Hinkley, supra, 672 F.2d at p. 
131.)31  Accordingly, we conclude that the prosecutor 
properly relied on defendant's letter (exhibit 20) as 
evidence of other criminal activity under former 
section 190.3, subdivision (b). 

 
(e) Letter soliciting extortion of the "accountant." 
 
As mentioned earlier, exhibit 19 consists of a 

letter written by defendant while in a Utah jail 
                                         

31 Under the circumstances of this case, we need not 
decide whether adequate recognition of prisoners' First or 
Fourth Amendment interests in the security monitoring of mail 
might require the fashioning of a rule limiting the "plain view" 
doctrine, akin to the "nexus" rule applicable to objects found in 
the course of a search pursuant to a warrant.  (See People v. 
Superior Court (Meyers) (1979) 25 Cal.3d 67, 73 [157 Cal.Rptr. 
716, 598 P.2d 877]; Skelton v. Superior Court (1969) 1 Cal.3d 
144, 157-158 [81 Cal.Rptr. 613, 460 P.2d 485].) 
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awaiting extradition to California.  In the letter, 
defendant asks Bill Moyes to kidnap, beat and 
threaten the "accountant." 32   Exhibit 19 is 
sufficiently legible to be admissible under general 
                                         

32 Exhibit 19 reads in full (blanks indicating illegible 
words) as follows: 

"Howdy, Misko, 
"Really good to see you & Bob together, makes me feel 

things are rolling. 
"By now I hope you and D____ have gotten together.  I 

want you guys to jump the accountant when he is alone, if you 
don't think you can do it without someone seeing you, then 
surround [sic] him front and back, and if one you has a gun, so 
much the better, make him get in the car (the license plate 
removed and no registration showing).  Do not use each others 
name in front of him.  Drive him ____ shoot a _____ as possible, 
make him get out of the car and, first thing, kick him ____ in 
the nuts.  Then have Doug (or Rey, which ever one you're 
working with) hold from behind, and you beat him in the guts 
several times _________. 

"Then tell him this: Mr. theres six of us in this town 
taking care of business.  You disrespected Tony and I want to 
know why.  Hit him a couple more times then say, I figure 
you've got a reason why you're ____ want to know why (Hit him 
again) if he doesn't answer, ask him ____ go to those niggers you 
were doing business with.  If he doesn't _____ mortgage go thru?  
And when you get an answer, tell him he has 72 hours, then he 
better be _____ 15,000 in a black briefcase ____ where he goes.  
The next group won't be as gentle.  If Tony gets his way he'll 
break your knees, and our boss will collect, weather (sic) from 
you or your estate. 

"We need to listen did he: 
"1. go to the cops? 
"2. Contact Mr. ____ or his family? 
"3. Go to the niggers. 
"You ____ Doug to point out to you.  Tell Doug ____ at 

the halfway house and working at the new Elks Club (might be 
at 21st South).  First his partners ____, but we won't move on 
him until later. 

"See you 
"Ricci" 
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evidentiary standards and its review and copying by 
jail administrators did not violate any statutory or 
constitutional standards.  However, this letter does 
not comply with section 653f, subdivision (d), which 
requires that criminal solicitation be proved "by . . . 
one witness and corroborating circumstances."  While 
introduction of the letter rendered defendant a 
"witness," there is no corroborating evidence of 
circumstances independent of the defendant's direct 
evidence that tend to show guilt.  Therefore, exhibit 
19 was improperly admitted in the penalty phase as 
evidence of other criminal activity.33 

 
D. The jury's improper consideration of several 

incidents of alleged other criminal activity, and the 
trial court's failure to give a reasonable doubt 
instruction, were prejudicial. 

 
We have identified two significant errors in the 

penalty phase:  (1) the trial court's failure to instruct 
the jury that it could not consider evidence of other 
criminal activity under former section 190.3, 
subdivision (b), unless it found that such activity had 
been proven beyond a reasonable doubt (People v. 
Robertson, supra, 33 Cal.3d at pp. 53-55, 60-62); and 
(2) the prosecution's erroneous reliance, as instances 
of such "criminal activity," on a number of incidents   
-- the "CW Murder Plan," the "Solder Plan," the 
"Industrial Burglary Plan," and defendant's letter 

                                         
33  In his closing argument, the prosecutor did not 

explicitly refer to exhibit 19 as evidence of other criminal 
activity but rather, together with exhibit 20, as evidence of 
defendant's character.  Since the trial court did not provide a 
limiting instruction, however, the jury may well have con-
sidered exhibit 19 as evidence of other criminal activity. 
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soliciting extortion of the accountant -- which were 
not actual crimes. 

 
In determining prejudice and reversible error at 

the penalty phase, we agree with Justice Broussard's 
refinement of the traditional test in People v. 
Robertson, supra, 33 Cal.3d 21. The lead opinion 
abides by the traditional test that "'any substantial 
error occurring during the penalty phase of the trial . 
. . must be deemed to have been prejudicial.'  (People 
v. Hamilton (1963) 60 Cal.2d 105, 135-137 [32 
Cal.Rptr. 4, 383 P.2d 412]; People v. Hines [(1964)] 61 
Cal.2d [164], 168-170 [37 Cal.Rptr. 622, 390 P.2d 
398].)"  (33 Cal.3d at p. 54.)  In his concurring 
opinion, Justice Broussard suggested that 
"substantiality" "should imply a careful consideration 
whether there is any reasonable possibility that an 
error affected the verdict."  (Id., at p. 63.) 

 
Applying this test to the facts of this case, we 

conclude that reversal of the penalty judgment is 
required.  First, we consider the trial court's failure 
to confine "criminal activities" to evidence 
demonstrating the commission of an actual crime.  If 
former section 190.3, subdivision (b) had been 
properly interpreted and applied, Graybill's entire 
testimony at the penalty phase would have been 
excluded because the evidence with respect to all 
three incidents related by Graybill -- the "CW 
Murder Plan," the "solder plan," and the "Industrial 
Burglary Plan " -- was insufficient to establish any 
actual, completed crime.  The prosecution relied on 
these incidents at the penalty phase to demonstrate 
defendant's alleged casual attitude toward killing 
and his readiness to resort to murder in a variety of 
settings.  This is precisely the sort of evidence that is 
likely to have a significant impact on the jury's 
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evaluation of whether defendant should live or die.  
Since there is a reasonable possibility that the 
improper introduction of the alleged misconduct 
affected the jury's verdict, its admission must be 
deemed prejudicial to the defendant.  (People v. 
Robertson, supra, 33 Cal.3d at pp. 54-55 [plur. opn.], 
p. 63 [conc. opn. by Broussard, J.].) 

 
The second error -- the failure to give a 

"reasonable doubt" instruction -- tainted all of the 
other crimes that could properly have been 
considered by the jury as aggravating factors under 
section 190.3, subdivision (b).  Past cases have 
frequently found such error prejudicial (see, e.g., 
People v. McClellan, supra, 71 Cal.2d 793, 806) and 
that would appear to be particularly true in this case 
in which the prosecution's penalty phase evidence 
rested so heavily on other crimes evidence. 

 
Respondent suggests that the evidence of the 

most serious "other crime" presented at the penalty 
phase -- the letter written by defendant from a Utah 
prison apparently soliciting the murder of four 
prosecution witnesses -- was so overwhelming that 
the absence of a "reasonable doubt" instruction could 
not possibly have made a difference.  It is not clear, 
however, that such an error may properly be 
dismissed on that basis. 34   Moreover, in this case 
                                         

34 With respect to "guilt phase" proceedings, the United 
States Supreme Court has declared that "failure to instruct a 
jury on the necessity of proof of guilt beyond a reasonable doubt 
can never be harmless error.  [Citations.]  Thus, a defendant 
whose guilt was actually proved by overwhelming evidence 
would be denied due process if the jury was instructed that he 
could be found guilty on a mere preponderance of the evidence." 
(Italics added.)  (Jackson v. Virginia (1979) 443 U.S. 307, 320, 
fn. 14 [61 L.Ed.2d 560, 574, 99 S.Ct. 2781].) 
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there was evidence in the record from which defense 
counsel could have argued that there was at least a 
reasonable doubt whether defendant was actually 
serious about going through with the elaborately 
constructed scheme set forth in the letter.  In 
response to defense counsel's questioning on cross-
examination, Graybill, the prosecution witness who 
was defendant's long time friend, acknowledged that 
defendant was "prone to exaggerating these things 
[i.e., planned criminal acts]." In addition, the 
jailhouse letter itself indicates that the described 
plan was not to be immediately put into operation 
but instead that Moyes, the recipient of the letter, 
was to bring it with him when he visited defendant in 
jail.  Although the jury could, of course, have 
nonetheless found beyond a reasonable doubt that 
defendant was in fact guilty of solicitation of murder, 
defendant was at least entitled to have the issue 
properly presented to the jury. 

 
The judgment is affirmed on the guilt phase and 

finding of special circumstances.  The judgment is re-
versed on the penalty phase and remanded for a new 
penalty trial.   

 
CONCUR BY: BROUSSARD, J. 
 

 
CONCUR 
 

KAUS, J., *  Concurring. I agree with the 
majority opinion which, I believe, is correct in all 
important respects.  Its extremely thorough 
treatment of defendant's many contentions, 
                                         

* Retired Associate Justice of the Supreme Court sitting 
under assignment by the Chairperson of the Judicial Council. 
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particularly those relating to the penalty phase, 
somehow obscures the fact that this is one of the
clearest cases for reversal of the penalty that we have 
come across:  (1) the trial court admitted a good deal 
of prejudicial evidence which did not qualify as 
"criminal activity" under the Penal Code; and (2) 
with respect to those incidents which did qualify, it 
failed to give a reasonable doubt instruction. 

 
As long as I have pen in hand, I feel compelled 

to express the hope that if, at a retrial, the 
prosecution again elects to offer the letters from the 
Utah jail, it will do a better job of proving the "rules 
and regulations" which supposedly apprised 
defendant that outgoing mail was subject to being 
monitored.   

 
 

 
DISSENT 
 

BIRD, C. J., Concurring and Dissenting.  
Although I concur in the judgment, I write separately 
because the lead opinion's analysis of the errors 
regarding the admission of "other criminal activity" 
evidence (see former Pen. Code, § 190.3, subd. (b) 1 ) 
and the prejudice that ensued raises significant 
questions. 

 
I. 

 
In an attempt to ensure the accused a fair 

penalty phase trial, my colleagues suggest that in 
many cases it may be advisable for the trial judge to 
make a preliminary determination out of the 
                                         

1 All statutory references are to the Penal Code. 
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presence of the jury as to whether there is 
substantial evidence to prove each element of the 
"other criminal activity" that the prosecutor seeks to 
present at the penalty phase.  (Lead opn., ante, at pp. 
72-73 fn. 25.)  Although this is an admirable effort 
which will no doubt result in the exclusion of 
irrelevant and highly prejudicial evidence at the 
penalty phase, I remain convinced that due process 
requires a determination by a separate jury on the 
truth of other violent criminal activity which the 
prosecutor intends to rely on in aggravation. 

 
To permit a jury which has just sustained a first 

degree murder charge with special circumstances to 
consider the truth of heretofore uncharged criminal 
activity is unlikely to foster impartial factfinding.  
"Such a jury would have a very strong tendency -- 
indeed, would be almost compelled -- to find [the 
accused] guilty of the relatively less serious [criminal 
activity] once it [has] heard all the guilt phase 
evidence showing him to be a person who commits 
first degree murder[].  This evidence should not [be] 
presented to the jury at all until [it has] been found 
true beyond a reasonable doubt by an impartial fact 
finder."  (People v. Frierson (1985) 39 Cal.3d 803, 
821-822 [218 Cal.Rptr. 73, 705 P.2d 396] (conc. opn. 
of Bird, C.J.).) 

 
II. 

 
The lead opinion also adopts the test for 

prejudice proposed in Justice Broussard's concurring 
opinion in People v. Robertson (1982) 33 Cal.3d 21, at 
page 63 [188 Cal.Rptr. 77, 655 P.2d 279]. (Lead opn., 
ante, at pp. 83-84.)  Under that test, "any substantial 
error" -- which "[implies] a careful consideration 
whether there is any reasonable possibility that an 
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error affected the [penalty] verdict" -- mandates 
reversal of a sentence of death.  It is useful to explore 
the origins of the "any substantial error" test and to 
note that the Broussard formulation is not the only 
test for assessing the prejudicial effect of penalty 
phase error. 

 
Over two decades ago, in People v. Hines (1964) 

61 Cal.2d 164 [37 Cal.Rptr. 622, 390 P.2d 398], 
Justice Tobriner, writing for the court, explained that 
in applying the California Constitution's "miscarriage 
of justice" standard in a death penalty case, "we must 
recognize the deep-founded difference between the 
task of the jury in the penalty trial and its 'usual 
function of finding whether or not certain events 
occurred and certain consequences resulted from 
them.'  [Citation.]  In all other situations than the 
penalty trial the jury deliberates under the court's 
instructions and reaches its verdict within the area 
delineated by the judge.  In the penalty phase the 
court gives no such instructions; 'the jury must 
decide [this] question without benefit of guideposts, 
standards or applicable criteria.'  [Citation.]  The jury 
decides in its absolute and unguided discretion 
whether to exact the death penalty. In all other 
situations than the penalty trial the evidence must 
be narrowed down to the point at issue; in the  
penalty trial the evidence consists of a multitude of 
matters pertaining to the defendant [citation] 
enabling the jury to make 'a complete and careful 
analysis of that person as a human composite of 
emotional, psychological and genetic factors.' 
[Citation.]"  (Id., at pp. 168-169.) 

 
Justice Tobriner continued:  "The isolation of 

the determination of the death penalty in the penalty 
trial, which proceeds without standards for the jury, 
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plus the expansion of the subject-matter of the trial, 
which has reached very wide margins, gives to the 
jury an undefined task performed upon a showing of 
a mass of material.  As a result the jury may 
conceivably rest the death penalty upon any piece of 
introduced data or any one factor in this welter of 
matter.  The precise point which prompts the penalty 
in the mind of any one juror is not known to us and 
may not even be known to him.  Yet this dark 
ignorance must be compounded 12 times and 
deepened even further by the recognition that any 
particular factor may influence any two jurors in pre-
cisely the opposite manner.  [para.]  We cannot deter-
mine if other evidence before the jury would 
neutralize the impact of an error and uphold a 
verdict.  Such factors as the grotesque nature of the 
crime, the certainty of guilt, or the arrogant behavior 
of the defendant may conceivably have assured the 
death penalty despite any error.  Yet who can say 
that these very factors might not have demonstrated 
to a particular juror that a defendant, although 
legally sane, acted under the demands of some inner 
compulsion and should not die?  We are unable to 
ascertain whether an error which is not purely 
insubstantial would cause a different result; we lack 
the criteria for objective judgment.  [para.]  Thus, any 
such substantial error in the penalty trial may have 
affected the result; it is 'reasonably probable' that in 
the absence of such error 'a result more favorable to 
the appealing party would have been reached.'"  (Id., 
at p. 169.)2  In numerous decisions since Hines, this 
                                         

2 Even before Hines, a number of decisions had adopted 
a similar approach to the penalty phase prejudicial error 
question.  (See, e.g., People v. Hamilton (1963) 60 Cal.2d 105, 
137 [32 Cal.Rptr. 4, 383 P.2d 12] ["[It] necessarily follows that 
any substantial error occurring during the penalty phase of the 

(continued…) 
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court has adhered to the rule that "any substantial 
error" at the penalty phase of a capital case requires 
reversal and a remand for new penalty trial.  (See, 
e.g., People v. Varnum (1967) 66 Cal.2d 808, 814-815 
[59 Cal.Rptr. 108, 427 P.2d 772] [error found 
"substantial"]; People v. Vaughn (1969) 71 Cal.2d 
406, 421-422 [78 Cal.Rptr. 186, 455 P.2d 122] [error 
did not constitute "substantial error"].) 

 
It is true, of course, that unlike the death 

penalty statute in effect at the time of Hines, the 
1977 and 1978 death penalty laws -- responding to 
the constitutional mandate set forth in a number of 
intervening United States Supreme Court decisions 
(e.g., Gregg v. Georgia (1976) 428 U.S. 153 [49 
L.Ed.2d 859, 96 S.Ct. 2909]) -- set forth numerous 
"factors" to be considered by the jury in its penalty 
deliberations.  (See § 190.3.)  While these factors do 
provide some direction and "guideposts" to the 
sentencing jury, it is important not to exaggerate the 
difference in the scope of jury discretion under the 
current statutes and that under the old law.  
                                         
(…continued) 
trial, that results in the death penalty, since it reasonably may 
have swayed a juror, must be deemed to have been prejudicial.  
This rule of law has been hinted at, if not decided, in prior 
cases.  In People v. Linden (1959) 52 Cal.2d 1, 27 [338 P.2d 397], 
it was said that error and misconduct at the penalty trial 
'implicitly invites reversal in every case.  Only under 
extraordinary circumstances can the constitutional provision . . 
. save the verdict.'"]; People v. Terry (1964) 61 Cal.2d 137, 154 
[37 Cal.Rptr. 605, 390 P.2d 381] ["To attempt to assess the 
effect of error in this legal vacuum is to superimpose one 
untestable surmise upon another.  We must not pile conjecture 
upon conjecture and posit the decision of life or death upon a py-
ramid of guesses.  Hence we must conclude that in view of the 
nature of this kind of trial, the above errors necessarily caused 
prejudice."].) 
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Although section 190.3 places limits on the 
"aggravating" factors that the jury may consider in 
arriving at its decision (see People v. Boyd (1985) 38 
Cal.3d 762, 772-776 [215 Cal.Rptr. 1, 700 P.2d 782]), 
the United States Supreme Court has made it clear 
that the jury must be free to consider any mitigating 
evidence relating to the defendant's character or 
background that the defendant proffers in his behalf.  
(E.g., Lockett v. Ohio (1978) 438 U.S. 586, 604 [57 
L.Ed.2d 973, 989-990, 98 S.Ct. 2954]; Eddings v. 
Oklahoma (1982) 455 U.S. 104 [71 L.Ed.2d 1, 102 
S.Ct. 869].) 

 
Furthermore, the current statute does not 

purport to tell the jury how much importance to place 
on each of the various listed factors or how to weigh 
one factor against another.  In the final analysis, 
each juror is still required to make a judgment drawn 
from the juror's own personal values as to whether, 
in light of the circumstances of the offense and the 
defendant's character and background, the defendant 
deserves to live or die.  (See People v. Brown (1985) 
40 Cal.3d 512, 538-545 [220 Cal.Rptr. 637, 709 P.2d 
440].) For these reasons, it remains true that "[the] 
precise point which prompts the [death] penalty in 
the mind of any one juror is not known to us and may 
not even be known to him."  (Hines, supra, 61 Cal.2d 
at p. 169.) 

 
Justice Broussard's recasting of the Hines 

formulation -- which has yet to gain a majority view  
-- may be appropriate for some contexts, so long as 
the fundamental concerns that prompted the Hines 
decision are kept in mind in applying the standard.  
Since there is no way of knowing the set of values 
which each juror brings to the penalty determination, 
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this court must be extremely cautious in dismissing 
an error at the penalty trial as "harmless."3 

 
It is also important to recognize that the 

Broussard formulation is not the only test for 
evaluating whether a penalty phase error is a 
"substantial" one.  In her concurring opinion in 
Eddings  v. Oklahoma, supra, 455 U.S. at page 119 
[71 L.Ed.2d at p. 14], Justice O'Connor observed that 
the federal precedents interpreting the Eighth 
Amendment's prohibition on cruel and unusual 
punishment (Woodson v. North Carolina (1976) 428 
U.S. 280 [49 L.Ed.2d 944, 96 S.Ct. 2978]; Lockett v. 
Ohio, supra, 438 U.S. 586) "require us to remove any 
legitimate basis for finding ambiguity concerning the 
factors actually considered by the [trier of fact in 
imposing the death penalty]." 

 
A majority of this court adopted this 

formulation in People v. Easley (1983) 34 Cal.3d 858, 
879 [196 Cal.Rptr. 309, 671 P.2d 813].  There, a 
death sentence was reversed as a result of the trial 
court's penalty phase instruction which inaccurately 
told the jury that it must not be influenced by 
sympathy or pity for the accused.  (Id., at p. 878; see 
                                         

3  Chief Justice Roger Traynor observed in his 
monograph on harmless error: "Perhaps the most dangerous 
risk inheres in errors that relate to the issue of penalty in a 
capital case.  A jury has absolute discretion in arriving at a 
verdict of death; there are no standards to guide it.  In conse-
quence an appellate court cannot possibly determine what 
factors influenced a jury to impose the death penalty.  Any 
error, unless it related only to the proof of some fact otherwise 
indisputably established, might have tipped the scales against 
the defendant.  Hence, an error in the penalty phase of a capital 
case usually compels reversal." (Traynor, The Riddle of 
Harmless Error (1970) pp. 72-73.) 
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CALJIC No. 1.00.)  "By directing the jury not to be 
swayed by sympathy or pity, . . . the court in effect 
told the jury not to give any weight to the bulk of the 
evidence proffered by the defendant.  Thus, the 
instruction may very well have eliminated any 
chance Easley had to escape the death penalty."  (Id., 
at p.  880.)  Those conclusions were buttressed by the 
acknowledgement that the trial court "significantly 
misled the jury with respect to the fundamental 
nature of its sentencing task" by precluding 
consideration of sympathy at the penalty phase, and 
by "effectively [requiring] the jury to disregard much 
of the evidence which Easley had presented at the 
penalty phase."  (Ibid.) 

 
These principles -- along with Justice 

O'Connor's Eddings formulation -- were applied a few 
months later in People v. Lanphear (1984) 36 Cal.3d 
163 [203 Cal.Rptr. 122, 680 P.2d 1081]. As in Easley, 
the trial court had instructed the jurors in the 
language of CALJIC No. 1.00 and had failed to 
instruct that they could consider "any aspect of the 
defendant's character or background in determining 
whether death was the appropriate penalty." 
(Lanphear, supra, 36 Cal.3d at p. 166.)  In holding 
that retrial of the penalty phase was "constitutionally 
mandated," the court observed that "we may not 
affirm a judgment of death in the face of ambiguity 
which may have misled the jury as to its proper 
function."  (Id., at p. 169.) 

 
These identical errors were considered recently 

in People v. Brown, supra, 40 Cal.3d 512. Using 
reasoning similar to that used in Lanphear, a 
majority of this court held that "the ambiguous 
tension between these instructions and defendant's 
right to sympathetic consideration of all the 
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character and background evidence he presented 
requires reversal of the penalty judgment.  [Cita-
tions.]"  (Id., at p. 538, fn. omitted.) 

 
Of course, not every penalty phase error may be 

"substantial" enough to create "ambiguity which may 
have misled the jury as to its proper function." 
However, an error may still be "substantial" even if it 
is not possible to conclude with relative certainty 
that a jury would have reached a different result in 
the absence of the error.  Given the unique function a 
penalty jury serves and the factors it assesses in 
making its determination, such a mechanistic 
approach to assessing prejudice should be avoided. 
 

Justice Broussard's Robertson standard applied 
in the lead opinion appears flexible enough to 
accommodate such concerns with respect to the 
admission of and instructions on other criminal 
activity evidence.  However, the "any ambiguity" test 
of Easley and the federal precedents might also be 
appropriate for certain kinds of errors.  What is 
important is that we not lose sight of Easley, 
Lanphear and Brown in fashioning a workable 
standard that will be applicable in all cases. 

 
FEINERMAN (Robert), J., *  Concurring and 

Dissenting.  I concur in affirming the judgment on 
the guilt phase and the special circumstance finding.  
I respectfully dissent from the reversal of the 
judgment on the penalty phase.  In my opinion, there 
is no reasonable possibility that any errors 

                                         
*  Presiding Justice, Court of Appeal, Second District, 

Division Five, assigned by the Chairperson of the Judicial 
Council. 
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committed during the penalty phase of defendant's 
trial affected the jury's penalty determination. 

 

The defendant committed a deliberate and 
monstrous murder for monetary gain and attempted 
to execute a second victim.  After defendant's arrest, 
he planned the murder of the second victim and three 
other prosecution witnesses -- Richard Graybill, a 
longtime friend, Sharon Colman, defendant's 
girlfriend, and Barbara Hollingshead, defendant's 
mother.  No mitigating circumstances were presented 
on behalf of the defendant.  The evidence in 
aggravation presented to the jury in the penalty 
phase regarding defendant's character and 
background overwhelmingly demonstrated that the 
defendant was the personification of evil.  
Furthermore, the defendant admitted that he was 
involved with others in cocaine trafficking and had 
shot a man in Mexico.1 

 
To state, as the majority has, that defendant's 

jailhouse letters containing directions to "knock out," 
"nail," and "blast" four prosecution witnesses is 
"somewhat ambiguous as to the conduct it solicits" is 
specious reasoning.  Ambiguity cannot be properly 
determined in a vacuum.  Considering the terms 
                                         

1  Defendant testified on both direct and cross-
examination, as part of his alibi, that he was involved with 
others in cocaine trafficking, and testified on cross-examination 
that he had shot a man in Mexico.  I believe both of these 
admissions can properly be considered as other criminal activity 
under former Penal Code section 190.3.  Clearly, no reasonable 
doubt instruction should be required at the penalty phase in 
regard to evidence of other criminal activity where the evidence 
of those other crimes was introduced and relied on by the 
defendant himself. 
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"knock out," "nail," and "blast" separately, as isolated 
words, each term may appear ambiguous.  
Considering them together in the circumstances in 
which they were used, their meaning is chillingly 
clear.  Logic, common sense and the realities of 
everyday life compel the conclusion that when "A," a 
murderer and drug dealer, solicits "B" to "knock out," 
"nail" or "blast" "C," whose testimony will result in 
"A's" conviction, "A" wants "C" dead.  Any other 
conclusion is unreasonable. 

 
The majority's argument that there was a 

reasonable doubt whether the defendant was 
"actually serious" about going through with his 
scheme to kill the prosecution witnesses is 
unconvincing.  The defendant was a determined and 
vengeful survivalist.  When he wrote Exhibit 20, 
defendant was lodged in a jail in Utah and was 
awaiting extradition to California to stand trial for 
the attempted murder of Ron Rose and the murder of 
Rose's friend, Bruce Bartulis.  Graybill and Colman 
had decided to cooperate with law enforcement and 
Hollingshead, defendant's mother, was at home when 
the defendant arrived with Colman after the 
commission of the crimes.  Manifestly, it was in the 
defendant's best interests to eliminate all of these 
witnesses before they had a chance to testify against 
him at his trial. 

 
Although the jury may have erroneously 

considered certain incidents of purported other 
criminal activity, those events (i.e., the "CW Murder 
Plan," the "Solder Plan," the "Industrial Burglary 
Plan,") were of relative minor significance compared 
to the other incidents which the jury could properly 
consider as other criminal activity (i.e., defendant's 
letters soliciting the murder of four prosecution 
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witnesses, including his own mother, defendant's 
admission that he had shot a man in Mexico and 
defendant's admission that he had been involved 
with others in cocaine trafficking).  A search for the 
golden fleece of the "perfect trial" is inevitably 
doomed to failure.  "'[A] defendant is entitled to a fair 
trial but not a perfect one,' for there are no perfect 
trials."  (Brown v. United States (1973) 411 U.S. 223, 
231 [36 L.Ed.2d 208, 215, 93 S.Ct. 1565].) It is also 
important to recognize that "extreme justice is often 
injustice." 2 

 
I recognize that the highest standard of care 

must be utilized in reviewing the record in the 
penalty phase of a capital case.  It is an awesome 
responsibility to be part of a process that can result 
in the taking of a human life.  But we also have a 
concomitant responsibility to society as a whole.  As 
Justice Benjamin N. Cardozo stated in Snyder v. 
Mass. (1934) 291 U.S. 97 at page 122 [78 L.Ed. 674, 
687, 54 S.Ct. 330, 90 A.L.R. 575], "But justice, though 
due to the accused, is due to the accuser also.  The 
concept of fairness must not be strained till it is 
narrowed to a filament.  We are to keep the balance 
true." 

 
Given the backdrop of a record that highlights 

the fact that not one scintilla of evidence in 
mitigation was introduced on behalf of the defendant 
in the penalty phase, I do not believe there is a 
reasonable possibility that the minor incidents 
improperly admitted as other criminal activity or the 
omission of a reasonable doubt instruction as to those 
incidents properly considered as other criminal 
                                         

2 Racine, La Thebaide (1664) act IV, scene 3; see also 
Voltaire, Oedipe (1718) act III, scene 3. 
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activity could have made a difference in the jury's 
verdict in the penalty phase. 
 
 
Mosk, J., concurred in the disposition only. 
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