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REPLY BRIEF FOR THE PETITIONERS 

Respondents do not seriously contest that four 
other circuits have permitted RICO suits materially 
indistinguishable from this one to proceed against 
employers who allegedly sought to reduce their labor 
costs by hiring large numbers of undocumented 
workers through a pattern of immigration law 
violations.   Nor do respondents cast any doubt on the 
petition’s demonstration that the question of whether 
RICO’s proximate cause requirement precludes such 
litigation is important and recurring.   

Instead, respondents rest their opposition 
principally on a single claim.  They assert that the 
decision below merely held that the complaint in this 
particular case lacked sufficient factual detail to meet 
the pleading standard of Bell Atlantic Corp. v. 
Twombly, 550 U.S. 544 (2007), and Ashcroft v. Iqbal, 
556 U.S. 662 (2009).  BIO 1-2.  As a consequence, they 
claim, there is no circuit conflict because the decisions 
permitting similar wage depression suits in other 
circuits predate Twombly and Iqbal.  BIO 16-19.  And 
because the decision below found only a lack of factual 
specificity in the pleading, they continue, the Fourth 
Circuit has not eliminated the possibility of wage 
depression RICO claims, in conflict with the manifest 
purposes of the 1996 legislation adding immigration 
violations to the list of RICO predicate offenses.  BIO 
21-23. 

This line of argument – and with it, the bulk of the 
opposition – fails at its premise.  The decision below is 
manifestly not founded on any rule of pleading, but 
instead construes RICO’s proximate cause element to 
eliminate any wage depression suit of the kind 
permitted in four other circuits, however well pled.  
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Moreover, even if the circuits reaching the opposite 
conclusion might in future cases require additional 
factual specificity in such complaints, there is no basis 
to believe that they will accept the Fourth Circuit’s 
view that no set of facts could ever be pled to state a 
wage depression claim under RICO.   

Nor does respondents’ tepid defense of the Fourth 
Circuit’s reasoning, or the vehicle problems they 
allege, provide any basis to deny the petition.  Because 
the conflict is real and important, and will not be 
resolved without this Court’s intervention, the petition 
should be granted. 

I. The Brief In Opposition Is Premised On A 
Mischaracterization Of The Decision Below. 

One need only read the Fourth Circuit’s opinion to 
realize that petitioners’ claims were not dismissed for 
mere lack of factual specificity or evidentiary support.   

1.  The court of appeals characterized the “central 
question” before it not as a pleading question under 
Twombly/Iqbal, but rather as “whether the plaintiffs’ 
injures were the direct result of the alleged predicate 
act.”  Pet. App. 19a.  In answering that question, the 
court never once referred to Twombly or Iqbal or even 
to any of specific paragraphs in the complaint.  See 
Pet. App. 19a-22a.  Instead, the court addressed the 
general question of whether the injuries alleged in any 
wage depression case could ever satisfy RICO’s 
proximate cause requirement.  The court concluded not 
that petitioners needed more detail in their complaint, 
but that “it is not the violation of the false attestation 
predicate that has caused the harm suffered by the 
plaintiffs.”  Pet. App. 20a.  The court then proceeded to 
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give three reasons for that conclusion, none of which 
related to the pleadings and all of which necessarily 
preclude any wage depression suit. 

First, the court stated that “fraudulent use of 
identification documents and the false attestations 
placed on the I-9 forms are fundamentally crimes 
against the government of the United States, and such 
actions do not directly impact the plaintiffs’ wage 
levels.”  Pet. App. 21a.  This is obviously true of every 
wage depression suit, however pled. 

Second, the court observed that the “false 
attestations made by the hiring clerks are one step in 
a chain of events that ultimately may have resulted in 
the employment of unauthorized aliens by Perdue,” a 
fact that is also necessarily true in every wage 
depression case.  Id.  The court then stated that for 
that reason, “the plaintiffs have not demonstrated that 
the false attestations themselves have had a direct 
negative impact on the plaintiffs’ wages.”  Id.   

Third, the court explained, “deficiency [is] in the 
plaintiffs’ claim,” id. (emphasis added), not in their 
complaint, because  

[i]f Perdue engaged in the hiring of 
unauthorized aliens without the hiring clerks’ 
fraudulent completion of the I-9 forms, such as 
by paying the unauthorized employees in cash 
and not reporting their employment to the 
United States government, the alleged injury 
suffered by the plaintiffs would be the same as 
that stated in the amended complaint.  
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Pet. App. 21a.  Again, that can be said in any wage 
depression case and no amount of detailed pleading 
can avoid it. 

2.  Elsewhere in the opinion, when the Fourth 
Circuit meant to rely on Twombly/Iqbal, it made that 
intention clear.   

In dismissing petitioner’s illegal hiring predicate 
allegations, the court expressly cited Twombly and 
Iqbal before concluding that “plaintiffs failed to allege 
sufficient facts to state a plausible claim that the 
defendants violated the illegal hiring predicate.” Pet. 
App. 13a (emphasis added).  The court then proceeded 
to find fault with specific paragraphs of the complaint, 
finding a lack of “factual support” to render the 
allegations “plausible,” the standard set out in 
Twombly and Iqbal.1  The court concluded the section 
by summarizing that “the plaintiffs’ allegations 
regarding the illegal hiring predicate fail to advance 
their claim ‘across the line from conceivable to 

                                            
1 The court thus stated that “the fatal deficiency of the 

illegal hiring predicate allegations is the failure to provide 
sufficient factual support concerning the unauthorized aliens’ 
entry into the United States.”  Pet. App. 14a (emphasis added).  
The relevant paragraph in the complaint “provides no factual 
basis to support the statement that hiring clerks had ‘actual 
knowledge’ that the unauthorized aliens ‘had been brought into 
the country with the assistance of others.’”  Id. 15a (emphasis 
added).  Another paragraph, the court concluded, “does not render 
plausible the contention that this clerk knowingly hired ten or 
more unauthorized aliens within one year knowing that they each 
received assistance crossing the border between the United States 
and Mexico.”  Id. (emphasis added). 
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plausible.’ Twombly, 550 U.S. at 570.”  Pet. App. 15a-
16a. 

In contrast, when rejecting petitioners false 
attestation claims, the court of appeals neither cited 
Twombly/Iqbal nor employed the language of those 
decisions to find the relevant allegations insufficiently 
“plausible” or lacking in “sufficient factual support.”  
To the contrary, the court did not question the factual 
plausibility of petitioners’ claims that the false 
attestations were the but-for cause of their reduced 
wages; it simply held that they could never be the 
proximate cause as a matter of law.  Pet. App. 21a 
(holding that “the false attestation violation cannot be 
a proximate cause of the plaintiffs’ injury, because 
there is no direct relationship between the injury 
asserted and the predicate act alleged”) (emphasis 
added). 

II. The Circuits Are Divided Over Whether 
RICO’s Proximate Cause Requirement 
Eliminates The Possibility Of Wage 
Depression Suits Predicated On Immigration 
Violations. 

Once their mischaracterization of the decision 
below is set aside, respondents have almost nothing to 
say to dispute the petition’s showing of an entrenched 
circuit conflict.   

Respondents cannot seriously assert that after 
Twombly and Iqbal, all four of the circuits allowing 
wage depression suits will do an about face and hold, 
like the Fourth Circuit here, that such suits are 
categorically precluded by RICO’s proximate cause 
requirement.  At most, the circuits might require 
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somewhat greater factual detail in future complaints, 
but that pleading requirement is entirely distinct from 
the question presented by the petition and addressed 
by the Fourth Circuit – whether even the best pleaded 
complaint can state a cause of action.  The Fourth 
Circuit made clear that its answer is “no.”  The other 
circuits have made equally clear that immigration 
violations can proximately cause wage reductions for 
lawful workers.  See Pet. 10-16.  The crux of the 
conflict is a disagreement about this Court’s proximate 
cause decisions, not a debate about pleading 
standards.2 

In half-hearted acknowledgement of that fact, 
respondents assert that the circuits might realign 
themselves in light of this Court’s intervening 
proximate cause decision, Hemi Group, LLC v. City of 
New York, 130 S. Ct. 983 (2010).  BIO 19.  But 
respondents cannot explain why that case is relevant 
to the question presented here.  They say that Hemi 
Group has “[e]xpand[ed] on the holdings of Holmes and 
Anza.”  BIO 20.  But to support this claim they point to 
a passage that they admit simply “reaffirmed the 
requirement set forth in Holmes,” back in 1992, “that a 
plaintiff must establish that a RICO predicate offense 
‘not only was a ‘but for’ cause of his injury, but was the 

                                            
2 Respondents point out that the proximate cause question 

arises in this case in the context of a conspiracy claim, while the 
other circuits’ cases involved direct violations of the predicate 
provisions.  BIO 20-21 n.13.  But respondents offer no reason why 
the proximate cause element would operate differently in the two 
settings. 
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proximate cause as well.’”  Id. (quoting 130 S. Ct at 
989).  The only other principle respondents say Hemi 
Group established is that the plaintiffs’ injury must be 
“caused by [the] predicate acts.”  Id. (quoting 130 S. 
Ct. at 991 (quoting Anza, 547 U.S. at 457)).  But as 
their citation reflects, the relevant language in Hemi 
Group was taken from Anza, decided in 2006.   Id.   
And although respondents do not disclose it in their 
citation, Anza was in turn quoting a decision from 
1985.  See Anza, 547 U.S. at 457 (quoting Sedima, 
S.P.R.L. v. Imrex Co., 473 U.S. 479, 497 (1985)). 

The circuit conflict thus is real.  There is no 
genuine prospect that it will resolve itself without this 
Court’s intervention.  And respondents themselves 
acknowledge that the question presented by the 
petition is consequential and recurring.  See BIO 1 & 
nn. 1-2; see also Pet. 18-21.   

III. Respondents Make No Meaningful Effort To 
Defend The Decision The Fourth Circuit 
Actually Wrote. 

Respondents nonetheless argue that the certiorari 
is unwarranted because the decision below was 
correct.  BIO.  21-23.  That claim is also unconvincing. 

1.  Respondents make almost no effort to defend 
the decision the Fourth Circuit actually rendered, 
defending instead a hypothetical opinion they believe 
the Fourth Circuit should have written, one relying on 
Twombly and Iqbal instead of principles of proximate 
causation.  BIO 21.   

Beyond that, respondents observe that the court of 
appeals cited the basic holdings of Holmes, Anza, and 
Hemi Group, BIO 22, and quote a portion of the 
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Fourth Circuit’s reasoning, emphasizing the entirely 
conclusory statement that “the wage depression 
alleged by the plaintiffs is not directly linked to any 
violation of the false attestation predicate,” id. 23 
(quoting Pet. App. 20a).  Significantly, however, 
respondents make no effort to defend the reasons the 
Fourth Circuit gave for reaching that conclusion – that 
immigrations violations are “fundamentally crimes 
against the government,” are but “one step in a chain 
of events” leading to depressed wages, and effect an 
injury that could be imposed through other unlawful 
means.  Pet. App. 21a-22a. 

Nor do respondents explain why the chain of 
causation alleged in this case is any more attenuated 
than the chain this Court found adequate in Bridge v. 
Phoenix Bond & Indemnity Co., 553 U.S. 639 (2008), a 
decision this Court recently reaffirmed in Hemi Group, 
130 S. Ct. at 992.  See Pet. 25-26.  Having no answer, 
they simply ignore the argument and this Court’s 
precedent.   

2.  Respondents also largely ignore the petition’s 
demonstration that the Fourth Circuit’s rule cannot be 
correct because it effectively precludes any civil 
enforcement of the RICO predicate acts added by the 
1996 amendments.  Pet. 21-22.  The closest they come 
to a response is a four-sentence footnote.  BIO 22 n.14.  
Respondents say that Congress only intended to allow 
civil (as opposed to criminal) enforcement when a 
RICO violation directly causes the plaintiff an injury.  
Id.  True enough.  But that is no answer to petitioner’s 
argument, which is that under the Fourth Circuit’s 
proximate cause ruling, no one will ever be considered 
directly injured by predicate immigration violations, 
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and as a consequence the 1996 amendments will have 
no real effect.  See Pet. 21-22.  Respondents do not 
suggest any other plaintiff who will ever be more 
directly injured by a false attestation violation than 
lawful workers like petitioners.  Nor do they provide 
any reason why Congress would have intended the 
immigration predicates – and those predicates alone – 
to be unenforceable through RICO’s civil private right 
of action. 

IV. Respondents’ Allegations Of Vehicle 
Problems Provide No Basis To Deny Review. 

Finally, respondents assert this case presents a 
poor vehicle for resolving the question presented 
because “there are many alternative grounds for 
affirmance.”  BIO 24.  But this Court routinely grants 
certiorari to decide discrete legal questions squarely 
addressed in a lower court decision, even though other 
issues will remain to be resolved on remand.  See, e.g.,  
National Organization for Women, Inc. v. Scheidler, 
510 U.S. 249, 262 (1994) (deciding that RICO does not 
require proof of economic motive, then remanding for 
determination of whether conduct constituted a 
pattern); Alexander v. United States, 509 U.S. 544, 559 
(1993) (deciding RICO’s forfeiture provision did not 
violate First Amendment, then remanding for 
consideration of alternate Eighth Amendment 
defense); Sedima, 473 U.S. at 522 (deciding whether 
civil RICO claim requires proof of prior conviction or 
“racketeering injury,” but not deciding claim that 
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plaintiff failed to prove a pattern).  There is no reason 
for the Court to depart from that practice here.3 

Respondents claim to the contrary that were this 
Court to reverse the Fourth Circuit’s false attestation 
ruling, the court of appeals would automatically 
reinstate its judgment given its “holding that 
Petitioners were obligated to state actionable claims as 
to both of the predicate acts alleged in their Amended 
Complaint.”  BIO 24.  This argument is premised on a 
sentence in an introductory paragraph to the opinion.  
See id. 24 & n.16 (citing Pet. App. 10a).  In describing 
the general requirements of RICO, the Fourth Circuit 
noted that a “‘pattern’ of racketeering activity is shown 
when a racketeer commits at least two distinct but 
related predicate acts.”  Pet. App. 10a.  The court then 
stated that “in the present case, because the plaintiff 
allege only two predicate acts in support of their civil 
conspiracy claim, their failure to plead sufficient facts 
to establish the elements of either predicate act would 
require that the amended complaint be dismissed.”  Id. 

                                            
3 In addition, the objections lack merit.  In Cedric Kushner 

Promotions, Ltd. v. King, 533 U.S. 158, 166 (2001), this Court 
strongly suggested that there is no intracorporate conspiracy 
defense to RICO claims, as the only circuit to address the 
question since that decision has held, see Kirwin v. Price 
Commc’ns Corp., 391 F.3d 1323, 1327 (11th Cir. 2004).  Likewise, 
respondents cite no circuit decision accepting their claim that 
Fed. R. Civ. P. 9 applies to RICO claims predicated on false 
attestation offenses.  See BIO 25.  Finally, the conspiracy 
allegations in the complaint were more than ample.  See 
Plaintiffs-Appellants’ C.A. Br. 15-32; Plaintiffs-Appellants’ C.A. 
Reply Br. 12-22. 
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(citing Crest Construction II, Inc. v. Doe, 660 F.3d 346, 
358 (8th Cir. 2011)). 

Respondents construe this statement to mean that 
the Fourth Circuit would uphold dismissal even if 
petitioners adequately pled a pattern of multiple 
violations of the false attestation predicate, apparently 
on the theory that RICO requires not simply a pattern 
of predicate acts, but two or more different kinds of 
predicate offenses.  BIO 24.  There is ample reason to 
doubt respondents’ interpretation of the Fourth 
Circuit’s opinion.  It is well established that a RICO 
pattern can be proven through multiple violations of 
the same predicate offense.  For example, in Salinas v. 
United States, 522 U.S. 52 (1997), this Court affirmed 
the RICO conspiracy conviction in which the only 
predicate offenses alleged were multiple violations of 
the federal bribery statute.  See id. at 62-63, 66.  And 
in Bridge, the civil RICO conspiracy claim was 
predicated solely on multiple acts of mail fraud.  553 
U.S. at 644-45 (describing conspiracy to file hundreds 
of false attestations at a tax lien auction).  Other 
circuits held the same likewise upheld RICO 
conspiracy claims predicated on multiple violations of 
the same predicate provision.4  The Eighth Circuit case 
the Fourth Circuit cited holds nothing remotely to the 
contrary. See Crest Construction II, Inc., 660 F.3d at 

                                            
4 See, e.g., Cordero-Hernandez v. Hernandez-Ballesteros, 449 

F.3d 240, 243 (1st Cir. 2006); MCM Partners, Inc. v. Andrews-
Bartlett & Associates, Inc., 62 F.3d 967, 971 (7th Cir. 1995); 
United States v. Starrett, 55 F.3d 1525, 1548-49 (11th Cir. 1995); 
United States v. Carpenter, 961 F.2d 824, 828 (9th Cir. 1992). 
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358 (stating only that the “various and sundry 
boilerplate allegations” before court “fail[ed] to meet 
the requirement of identifying two specific predicate 
acts for each Defendant”).  And the Fourth Circuit said 
nothing to indicate an intent to depart from settled 
precedent and create a circuit conflict.   

Instead, consistent with established law, once it 
determined that petitioners failed to adequately plead 
a violation of the illegal hiring predicate, the court of 
appeals went on to consider whether petitioners had 
made out a pattern of false attestation violations.  See 
Pet. App. 17a.  Accordingly, even if the Fourth Circuit 
had meant to say that two different kinds of violations 
were required, that statement was dicta, unnecessary 
to the decision given that the court concluded that 
petitioners had failed to establish any predicate acts.  
Pet. App. 22a.  And it would be ill considered dicta at 
that – no one argued below that petitioners’ complaint 
would fail unless they established violations of two or 
more different kinds of predicate offense statutes.  See 
Defendants-Appellees C.A. Br. 20-27.  Accordingly, the 
Fourth Circuit would be free to reconsider that 
statement on remand, this time with the benefit of 
actual briefing on the question.5   

                                            
5 Alternately, if the petition were granted, respondents 

would be free to raise this alternative ground for affirmance in 
this Court, thereby providing the Court an opportunity to resolve 
the circuit conflict the decision would create if read as 
respondents propose. 



 

 

 

 

 

 

13 

CONCLUSION  

For the foregoing reasons, the petition for a writ of 
certiorari should be granted.   
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