
I J* fif*.-
j* i*:*~-&' •=«*

No. 12-690

Supreme Court, U.S.
FILED

JAN h - 20*3

OFFICE OF THg CLERK

in tfje Supreme Court of tfje ®mteo States;

GlaxoSmithKline, LLC, ET AL., Petitioners,

Humana Medical Plans, Inc., et al., Respondents.

On Petition for Writ of Certiorari to the United
States Court of Appeals for the Third Circuit

BRIEF OF THE PLAINTIFFS' ADVISORY
COMMITTEE IN AVANDIA MDL NO. 1871 AS

AM7C/ CURIAE IN SUPPORT OF

PETITIONERS

Vance R. Andrus

Andrus Hood &
Wagstaff

1999 Broadway
Suite 4150

Denver, CO 80202
(303) 376-6360

January 4, 2013

R. Jason Richards

Counsel ofRecord
Bryan f. Aylstock

Aylstock, Witkin,
kreis & overholtz, pllc
17 East Main Street
Pensacola, FL 32502
(850) 202-1010

jrichards@awkolaw.com

Attorneys for Amicus
Curiae Plaintiffs'
Advisory Committee



QUESTION PRESENTED

Whether the Medicare Secondary Payer Act, 42
U.S.C. § 1395y(b)(2), establishes a cause of action for
private insurers operating Medicare Advantage
plans to sue tortfeasors for double damages.
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IDENTITY AND INTEREST OF AMICI CURIAE

Pursuant to Supreme Court Rule 37,* Plaintiffs'
Advisory Committee in Avandia MDL No. 1871
respectfully submits this brief as amicus curiae in
support of Petitioners GlaxoSmithKline, LLC, et al. 2

Amid represent thousands of personal injury
claimants who have settled their claims against
GlaxoSmithKline, LLC ("GSK"), the maker of the
drug Avandia, in Avandia MDL No. 1871. Amid thus
have a specific interest in the rights afforded
Medicare Advantage Organizations ("MAOs") for
reimbursement of medical expenses incurred as a
result of these plaintiffs' ingestion of Avandia.

The issues presented in this case have (1) had
profound implications for thousands of settling
Avandia plaintiffs, (2) substantially interfered with
the operations of the Avandia MDL, and (3)
potentially far-reaching consequences for millions of
other beneficiaries presently enrolled in Medicare
Advantage ("MA") plans. The decision of the United

1 Pursuant to Supreme Court Rule 37.2, all counsel of record
received notice at least 10 days prior to the due date of this
amicus curiae brief and all parties have consented to the filing
of this brief. Letters evidencing such consent have been filed
with the Clerk of the Court.

Pursuant to Supreme Court Rule 37.6, amid affirm that no
counsel for any party authored this brief in whole or in part,
and no counsel or party other than amid curiae, its members,
or its counsel made a monetary contribution to its preparation
or submission.

2 The Fee and Cost Allocation Committee, also referred to as
the "Plaintiffs' Advisory Committee," was appointed by the
Honorable Cynthia M. Rufe in Avandia MDL No. 1871 on
February 16, 2012.



States Court of Appeals for the Third Circuit, In re
Avandia Mktg., Sales Practices and Prods. Liab.
Litig., 685 F.3d 353 (3rd Cir. 2012) (hereafter "In re
Avandia"), grants MAOs a new federal cause of
action under the Medicare Secondary Payer Act
("MSPA"), entitling them to bring suit for double
damages when a primary payer fails to reimburse
any secondary payer. The plain text of the MSPA,
according to the decision below, lends itself to this
interpretation, notwithstanding that the MSPA itself
does not specifically provide for such a remedy. In
construing the private cause of action provision in
this manner, the decision below conflicts with
interpretations by this Court regarding
Congressional intent. See Alexander v. Sandoval,
532 U.S. 275, 291 (2001) ("Language in a regulation
may invoke a private right of action that Congress
through statutory text created, but it may not create
a right that Congress has not."). Indeed, courts do
not casually infer a private right of action. See
Touche Ross & Co. v. Redington, 442 U.S. 560, 571
(1979) (noting that implying a private right ofaction
"is a hazardous enterprise, at best").

The circuit court's decision also marks a
significant departure from the : reasoning of
numerous other courts, which hold that MA plans do
not have a private right of action to enforce their
reimbursement rights under the MSPA, instead
leaving MA plans to enforce their widely recognized
rights as secondary payers under state contract law.
See, e.g., Care Choices HMO v. Engstrom, 330 F.3d
786 (6th Cir. 2003); Nott v. Aetna U.S. Healthcare,
Inc., 303 F.Supp.2d 565 (E.D. Pa. 2004); Konig v.
Yeshiva Imrei, Chaim Vizitz of Boro Park Inc., 2012
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2012), with Bio-Medical Applications ofTenn., Inc. v.
Central States S.E. & S.W. Areas Health & Welfare
Fund, 656 F.3d 277 (6th Cir. 2011) and Care Choices,
330 F.3d 786.

First, the decision below upends the settled
understanding of MAOs rights under the MSPA.
Second, this case is not simply a battle between
corporate conglomerates; it impacts the rights and
liabilities of tens of thousands of injured Avandia
claimants and millions ofpresently enrolled MA plan
beneficiaries. In addition, if the decision below is
allowed to stand, it could have an enormous and
destabilizing impact on the ability of federal district
courts to effectuate mass tort settlements entered
into by the parties. Finally, the practical—though
perhaps unintended—effect of the circuit court's
ruling is a financial windfall for private insurance
companies under Medicare's statutory and
regulatory scheme.

In this case, tens of thousands of individuals
alleged various personal injuries from their use of
the diabetes drug Avandia, manufactured by GSK.
Pet. 15. GSK has resolved many of those claims via
settlement agreements in Avandia MDL No. 1871.
Id. For those plaintiffs covered by Medicare, the
settlement agreements include provisions to
reimburse Medicare for payments made by the
government to cover a plaintiffs medical costs. Id.
For those plaintiffs covered by private insurance
plans—such as liens possessed by private MA health
insurers—the agreements provide for the
enforcement of contractual subrogation rights under
state law. Id.



On November 17, 2010, Respondents Humana
Medical Plans, Inc. and Humana Insurance Co.
(hereafter collectively "Humana"), private health
insurers operating MA plans under Part C of the
Medicare Act, sued GSK on behalf of themselves and
a putative class of similarly situated MAOs. Id. at
16. The complaint alleged that many of the plaintiffs
with whom GSK had settled were covered by MA
plans offered by Humana and other MAOs, and that
GSK had failed to reimburse Humana and other
MAOs for the costs they incurred in paying to treat
Avandia plaintiffs, in violation of MSPA provisions
of the Medicare Act, 42 U.S.C. § 1395y(b). Id.
Humana sought to recover the statutory remedy of
double damages under the MSPA. Id.

1. The District Court Opinion

The district court dismissed Humana's complaint
for failure to state a claim, holding that there was no
private cause of action in the MSPA created for MA
plans. App. 35-5la. The court reasoned that the
Medicare Advantage statute contains its own
secondary payer provision, 42 U.S.C. § 1395w-
22(a)(4), and that this provision permits, but does
not require, that a MA plan be a secondary payer
under the MSPA. App. 39a. While the Medicare
Advantage statute references the MSPA, "the
reference is clearly limited to'the statutory language
explaining when a Medicare provider is a secondary
insurer, and does not incorporate the [private right
of action] remedies of the MSP Act." App. 41a. The
court emphasized, however, that MAOs were not left
without a remedy. App. 46a. MAOs can still enforce
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their claims to reimbursement in state court under

the terms of its insurance contracts with its

beneficiaries. App. 47a. In short, the silence of
Congress as to any private right of action "does not
create ambiguity, but rather indicates its intent not
to create a private right of action for MAOs, instead
leaving MAOs to enforce their rights as secondary
payers under the common law of contract." App. 49a.
Because Congress intended not to create a private
right of action for MAOs, the district court further
held that the implementing regulations, codified in
42 CFR § 422.108(f), were not entitled to Chevron
deference. App. 48-49a. See Chevron, U.S.A., Inc. v.
Natural Resources Defense Council, Inc., 467 U.S.
837 (1984).

2. The Third Circuit Opinion

The Third Circuit reversed, providing three
distinct reasons for its holding. App. 3-3la. First, it
found that the "plain text of the MSPA private cause
of action" provision in 1395y(b)(3)(A) "sweeps
broadly enough" to include double damages suits by
MAOs. App. 13a, 8a. According to the circuit court,
Congress created two separate causes of action
allowing for recovery of double damages when a
private payer fails to cover the costs of medical
treatment. App. 12a. In 42 U.S.C. §
1395y(b)(2)(B)(iii), the "United' States" may bring
suit against all entities that are responsible to make
payment as a primary payer. App. 12a. In 42 U.S.C.
§ 1395y(b)(3)(A), a private cause of action—with no
particular plaintiff specified—exists anytime a
primary payer fails to make the required payments.



App. 12a. Thus, said the court, the plain text of the
provision establishing a private cause of action for
double damages places no additional restrictions on
which private (i.e. non-governmental) parties may
bring suit. App. 13a. The court noted that Congress
was aware that private Medicare providers existed
at the time the MSPA was enacted, so if Congress
had wanted to prevent private actors from suing "it
could have done so explicitly." App. 15a.

Second, the court concluded that the "legislative
history and policy rationales" of the MA program
supported a private right of action for MAOs. App.
21a. The court found that Congress's goals in
creating the MA program were to stimulate
innovation through competition and contain costs.
App. 22a. By denying MAOs the same rights
accorded the government to bring suit for double
damages when a primary plan fails to reimburse any
secondary payer, "MAOs would be at a competitive
disadvantage." App. 23a. Conversely, when MAOs
are permitted to '"faithfully pursue and recover from
liable third parties,' MAOs will have lower medical
expenses and will therefore be able to provide
additional benefits to their enrollees." App. 22a.

Finally, the court held that even if the statute's
text was ambiguous, Chevron deference would
require it to reach the same result. App. 27-30a.
(citing Chevron, 467 U.S. at 842-844). In support, the
circuit court noted that the Centers for Medicare and
Medicaid Services ("CMS") regulations state that an
"MA organization will exercise the same rights to
recover from a primary plan, entity, or individual
that the Secretary exercises under the MSP
regulations in subparts B through D of part 411 of
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this chapter." App. 28a (citing 42 C.F.R. § 422.108).
The circuit court further concluded that CMS's
December 5, 2011, memorandum clarified that
Medicare itself understood this regulation (42 C.F.R.
§ 422.108) to assign MAOs the right to recover
against primary payers using the same procedures
available to traditional Medicare. App. 29a.

REASONS FOR GRANTING THE PETITION

A. THE RULING BELOW UPENDS THE
SETTLED UNDERSTANDING OF MAOs
RIGHTS UNDER THE MSPA.

The court of appeals' decision breaks new ground,
creating a novel cause of action in favor of MAOs
under the MSPA. Prior to this decision, the
consistent and almost universal understanding of
the subrogation rights afforded MAOs under the
MSPA was that such rights stem from the private
contract made with the Medicare beneficiary,
enforceable through state contract law. See, e.g.,
Care Choices, 330 F.3d 786;Nott, 303 F.Supp.2d 565;
Konig, 2012 WL 1078633; Parra, 2011 WL 1119736;
Ferlazzo, 929 N.Y.S.2d. 690. This appears
elementary, particularly since the MA statute itself
fails to expressly provide such insurers a federal
cause of action against putative tortfeasors. But
these traditional interpretations find additional
support from the federal statutes, which contain
specific and separate provisions related to the
secondary payer status and rights of the federal
government and MA plans.



Under 42 U.S.C. § 1395y(b)(2) of the MSPA, the
federal government is granted broad and powerful
reimbursement rights for purposes of recovering
conditional payments against responsible parties.
The MSPA provides that "the United States" may
bring an action against "any or all entities that are
or were required or responsible" for making
payment. 42 U.S.C. § 1395y(b)(2)(B)(iii). The federal
government may also seek double damages against
any such entity. Id.

Conversely, the Medicare Advantage statutes are
much more limited as to the scope of MAOs
enforcement rights. Significantly, while the
statutory provisions pertaining to the MA program
make reference to the MSPA, they do not incorporate
the provisions of 42 U.S.C. § 1395y(b)(2) of the
MSPA. Instead, the MA statutes permit, but do not
mandate, recovery rights for MAOs. Specifically, the
MA statutes grant MAOs the federal right to
"charge" insureds or primary payers for covered
medical expenses and provide the associated
protection of precluding states from infringing upon
those subrogation rights. See 42 U.S.C. § 1395w-
22(a)(4) ("Notwithstanding any other provision of
law, a Medicare+Choice organization may . . .
charge" primary plans or insured individuals for
covered medical expenses); 42 C.F.R. § 422.108(f) ("A
State cannot take away an MA organization's right
under4Federal law and the MSP regulations to bill, ,
for services for which Medicare is not the primary
payer."). Consequently, Congress did no more than
protect a MAOs right to charge and/or bill a
beneficiary for reimbursement, irrespective of any
contrary state law or regulation. Parra, 2011 WL
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1119736, at *5. See also Sandoval, 532 U.S. at 286
(noting that the statute must manifest an intent "to
create not just a private right but also a private
remedy.").

Despite ample textual support and the contrary
reasoning by circuit courts and numerous federal
courts, the Third Circuit's decision effectively
replaces the traditional state-law remedies with a
novel federal cause of action in favor of MAOs. Pet.

26. According to the reasoning of the decision below,
because MAOs are not specifically excluded from
bringing suit under the MSPA, Congress
unambiguously intended to provide MAOs with a
new federal private right of action. App. 27a. In so
ruling, the Third Circuit chose to ignore actual text
of the Medicare statute, preferring instead to create
a new right of action by fiat. This is improper. See
Sandoval, 532 U.S. at 291 ("Language in a
regulation may invoke a private right of action that
Congress through statutory text created, but it may
not create a right that Congress has not."). As this
Court has admonished, implying a private right of
action "is a hazardous undertaking, at best." Touche,
442 U.S. at 571.

The circuit court's additional reliance on the

legislative history and policy rationales of the
Medicare statute cannot salvage the decision. As
explained in Section C, infra, providing MAOs with a
private right of action does not advance the cost-
savings aim of Medicare. Unlike the federal
government, MAOs are not required to reimburse
the Medicare Trust Fund from payments generated
from double damage recoveries. In addition, because
Congress did not intend to imply a private right of
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action, deference to relevant implementing
regulations and a CMS policy memorandum, which
granted MA plans parity with traditional Medicare,
are not entitled to Chevron deference. See Chevron,
467 U.S. 837. Accordingly, the court of appeals'
broad (and unprecedented) interpretation of the
rights granted MAOs under the MSPA warrants this
Court's review.

B. THE RULING BELOW WILL IMPACT
MILLIONS OF CURRENT AND FUTURE
MEDICARE BENEFICIARIES AND

COULD HAVE AN ENORMOUS AND
DESTABILIZING IMPACT ON MASS
TORT SETTLEMENTS.

The ruling below will have a dramatic and direct
impact on millions of Medicare beneficiaries, and
could have potentially far-reaching consequences for
litigants and the government itself. Indeed, the
decision below has already had an enormous and
destabilizing impact on settlement efforts in the
Avandia MDL, as plaintiffs' settlement payments
have been halted for over two years as this newly-
minted private cause of action has been tested for
the first time in the context of mass tort litigation. In
a similar vein, settling defendants are also being
harmed. A putative tortfeasor, such as GSK, who
desires to settle cannot pay.the victim because it is
now at risk for double damages for failing to pay
potentially unknown lien claims, and thus believes it
must withhold settlement payments. Such conditions
are untenable.
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Settlement is crucially important to the parties in
multidistrict consolidations and the courts that
administer them. See Charles Silver &Geoffrey P.
Miller, The Quasi-Class Action Method of Managing
Multi-District Litigations: Problems and a Proposal
63 Vand. L. Rev. 107, 162 (2010) (noting that
[settlement often is the single most important

event m the life ofan MDL . . . ."); Katherine Dirks
Note, Ethical Rules of Conduct in the Settlement of
Mass Torts: A Proposal to Revise Rule 1.8(G) 83
N.Y.U. L. Rev. 501, 505 (2008) ("The settlement of
mass torts is both crucial and difficult."). The
Manual for Complex Litigation encourages jurists to
be actively involved in resolution, urging them to
help the parties in mass tort cases create "global"
settlements. Manual For Complex Litigation
(Fourth) § 22.91 (2004).

Absent settlement, parties and the courts face the
very real possibility of thousands, if not tens of
thousands, of individual trials in thousands of
courtrooms across the nation. Even under the best
conditions, parties to a mass tort who wish to resolve
their claims face numerous barriers to settlement.
One of the biggest obstacles is the prospect of double
damages recoveries if a primary payer fails to
reimburse the United States for the costs incurred in
treating a Medicare beneficiary. As aptly noted by
the Honorable Jack B. Weinstein in the Zyprexa
MD,L litigation, "Settlement of mass tort litigations
for personal injuries have become extraordinarily
complex and difficult as a result of the attempts by
the United States to collect on Medicare liens and of
the states to enforce their Medicaid liens." In re
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Zyprexa Prods. Liab. Litig., 451 F.Supp.2d 458, 461
(E.D.N.Y. 2006).

The new rights and liabilities created by the
Third Circuit's decision makes settlement in mass

tort litigations even more difficult, if not impossible.
There are over 400 MAOs operating in the United
States, who collectively offer thousands of different
plans. See Pet. 26. Yet, unlike beneficiaries enrolled
in traditional Medicare, whose identity and lien
information is reliably obtained from data made
available by CMS, there is no similar mechanism for
obtaining MAO lien information through CMS.

Thus, if the decision below is allowed to stand,
each mass tort settlement culminated in the Third

Circuit (including the case at bar) would require
putative tortfeasors to obtain lien information from
more than 400 different MAOs to satisfy any private
Hens arising from their status as a secondary payer,
or run the risk of being exposed to double damages
for having failed to resolve such liens. As Petitioner
correctly notes, such uncertainty in the law is
intolerable; this case should not be allowed to
proceed simply because it was filed in Philadelphia
instead of Cincinnati. See Pet. 3.

Settlement is made even more difficult because

most beneficiaries are permitted to change Medicare
plans during certain times, so it is possible that an
individual may have been covered under both
traditional Medicare and a MA plan at different
times during the course of a claim. The result is
chaos and gridlock. Each MA plan will have unique
tort recovery departments, with separate protocols to
reimburse, offset, compromise and perfect putative
lien claims. The orderly and timely resolution of
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mass tort claims would surely be impeded, if not,
precluded. See Fed. R. Civ. P. 1 (the Rules "should be
construed and administered to secure the just,
speedy, and inexpensive determination of every
action and proceeding."). Congress could not have
intended to hamstring the settlement process in this
way. Review is warranted by this Court to provide
clarity on these important issues.

C. THE CREATION OF THIS NEW RIGHT

IS A FINANCIAL WINDFALL FOR

MEDICARE ADVANTAGE

ORGANIZATIONS.

On policy grounds, the Third Circuit concluded
that denying MA plans the same rights to recover
medical expenses from primary payers as Congress
granted the government under traditional Medicare
would "undermine the very purpose of the MA
program[.]" App. 21a. According to the lower court,
providing MAOs with a federal right of action to
recover double damages will advance the Medicare
program's cost-saving goals, which, in turn, would
result in additional benefits to MA plan enrollees.
App. 26-27a.

In assessing these putative policy justifications, it
is important to note that secondary payer rights and
recourses granted the government under the MSPA
are very different than recovery rights, afforded MA
plans under the federal statute—and for good
reason. MAOs are created and run by private health
insurance companies; Medicare is a federal program.
For the government, the purpose of the Medicare
statute is to reimburse the Medicare Trust Fund for
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the expenses incurred by the government in treating
Medicare beneficiaries. Section 1395y(b)(2)(B)(ii)
provides: "A primary plan . . . shall reimburse the
appropriate Trust Fund for any payment made by
the Secretary . . . with respect to an item or service if
it is demonstrated that such primary plan has or had
a responsibility to make payment with respect to
such item or service." 42 U.S.C. § 1395y(b)(2)(B)(ii)
(emphasis added). Congress thus enacted the
Medicare statutes to reimburse the government for
federal expenditures, and it equipped the
government with powerful tools to enforce that right
(including the right to collect double damages).

Conversely, MAOs, as non-governmental actors,
do not share the government's desire to reduce
Medicare expenditures. After all, MAOs are not
government actors, but private entities who are in
business to maximize profits for shareholders, not
the Medicare Trust Fund. These for-profit entities
enter the health care market to exchange risk for
capitated (i.e. fixed) payments from the CMS. MAOs
also have the benefit of well-developed state law
remedies to enforce their rights as secondary payers.
See Pet. 25. Medicare thus requires stronger
recovery rights since there is no alternative state
court remedy available. There is every indication
that Congress understood these issues when it
expressly granted the government a private cause of
action while affording MAOs the right to "charge" or
"bill" a beneficiary for reimbursement,
notwithstanding any state law or regulation to the
contrary. 42 U.S.C. § 1395y(b)(2)(B)(iii); 42 U.S.C. §
1395w-22(a)(4); 42 C.F.R. § 422.108(f).
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Further, the MAOs attempt, and the circuit
court's willingness, to place MA plans on equal
footing with the government as it relates to
enforcement of a private right of action will not have
the public policy benefits envisioned. According to
the Third Circuit, "[w]hen they 'faithfully pursue
and recover from liable third parties,' MAOs will
have lower medical expenses and will therefore be
able to provide additional benefits to their enrollees."
App. 22a. The potential additional benefits come in
the form of rebates to beneficiaries. App. 22-23a
n.19. Yet this claim is more fiction than fact. Any
potential rebates only apply to savings generated
from capitated payments, not revenue generated as a
result of double damages recoveries from primary
payers. In fact, unlike the mandatory
reimbursement obligations contained in 42 U.S.C. §
1395y(b)(2)(B)(ii), nothing in the MSPA or any other
federal regulation requires MAOs to use the excess
funds generated from this new federal cause of
action to reimburse the Medicare Trust Fund,
supplement benefits, or lower premiums to
beneficiaries.

MAOs should not be permitted to clothe
themselves in the trappings of government to
achieve greater profits for their shareholders. It was
not Congress's intent to allow savvy insurance
companies the opportunity to distort the law for its
own gain as a get-richrquick scheme. There is simply
no public policy justification for creating a new
federal right of action by which private insurance
companies can collect on a debt, pocketing the
profits. This is particularly true in the absence of
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any textual support from the MA statute granting
such a right.

CONCLUSION

For the foregoing reasons and those stated in the
petition for certiorari, amid urge this Court to grant
certiorari to review the decision below.
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