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QUESTION PRESENTED 

In this Medicaid reimbursement suit, petitioners 
sought preliminary injunctive relief requiring the 
Commonwealth of Puerto Rico to pay them for their 
Medicaid services as required by federal law during 
the pendency of the litigation.  The court withheld 
preliminary injunctive relief based on the 
Commonwealth’s representations that it would make 
those payments voluntarily.  After the 
Commonwealth nonetheless failed to make any 
payments, the court granted petitioners’ request to 
order the Commonwealth to make the promised 
payments it had missed.  The First Circuit held, in 
conflict with decisions of two other circuits, that the 
Eleventh Amendment precludes such an order 
because the Commonwealth did not intend to waive 
its immunity to an order requiring it to keep its 
promise. 

The question presented is: 

Whether a court must find that a sovereign 
intended to relinquish its Eleventh Amendment 
immunity in order to find that the sovereign waived 
that immunity through its litigation conduct, for 
example, by promising to make payments voluntarily 
in order to avoid a court injunction requiring those 
payments.  
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PARTIES TO THE PROCEEDINGS 

The original plaintiffs in this consolidated action 
include Atlantic Medical Center, Inc.; Camuy Health 
Services, Inc.; Centro de Salud Familiar Dr. Julio 
Palmieri Ferri, Inc.; Ciales Primary Health Care 
Services, Inc.; Corporación de Servicios Médicos 
Primarios y Prevención de Hatillo, Inc.; Corporación 
de Servicios de Salud y Medicina Avanzada, Inc.; 
Corporación de Servicios Integrales de Salud Integral 
de la Montaña Inc.; El Centro de Salud de Lares Inc.; 
El Centro de Servicios Primarios de Salud de Patillas, 
Inc.; Hospital General Castañer Inc.; Morovis 
Community Health Center Inc.; Rincón Health 
Center, Inc.; Gurabo Community Health Center, Inc.; 
Migrant Health Center, Inc.; Toa Alta 
Comprehensive Urban/Rural Advanced Health 
Services, Inc.; Consejo de Salud de la Comunidad de 
la Playa de Ponce, Inc.; Dr. José S. Belaval, Inc.; 
Concilio de Salud Integral de Loíza, Inc.; and Río 
Grande Community Health Center, Inc. 

All of the plaintiffs are petitioners here, except 
Consejo de Salud de la Comunidad de la Playa de 
Ponce, Inc., Dr. José S. Belaval, Inc.; Concilio de 
Salud Integral de Loíza, Inc.; Río Grande Community 
Health Center, Inc.; and Toa Alta Comprehensive 
Urban/Rural Advanced Health Services, Inc.  See Pet. 
App. 39a n.13. 

The defendants below include Lorenzo González-
Feliciano, Secretary, Department of Health, 
Commonwealth of Puerto Rico; The Commonwealth 
of Puerto Rico; Michael O. Leavitt, Secretary of the 
U.S. Department of Health and Human Services; and 
the U.S. Department of Health and Human Services. 
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The Commonwealth of Puerto Rico was 
dismissed from this action, leaving the Secretary of 
the Department of Health as the sole Commonwealth 
defendant.  The federal defendants intervened in the 
case to address a constitutional challenge to the 
Medicaid Act, but did not participate in the appeal 
below, which addressed other issues.   

 

CORPORATE DISCLOSURE STATEMENT 

Pursuant to Rule 29.6 of the Rules of this Court, 
petitioners state that they have no parent 
corporation, nor is there any publicly held corporation 
that owns ten percent or more of any petitioner’s 
stock. 
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PETITION FOR A WRIT OF CERTIORARI 

Petitioners Atlantic Medical Center, Inc., et al. 
(petitioners) respectfully petition for a writ of 
certiorari to review the judgment of the United 
States Court of Appeals for the First Circuit. 

OPINIONS BELOW 

The opinion of the United States Court of 
Appeals for the First Circuit (Pet. App. 1a) is 
published at 695 F.3d 83.  The relevant orders of the 
trial court, dated November 8, 2010 (Pet. App. 48a-
50a), June 4, 2009 (Pet. App. 51a-52a), and January 
13, 2009 (Pet. App. 53a-57a) are unpublished. 

JURISDICTION 

The judgment of the court of appeals was entered 
on August 20, 2012.  Pet. App. 3a.  That court denied 
a timely filed petition for rehearing on September 27, 
2012.  Pet. App. 58a-60a. Justice Breyer 
subsequently extended the time to file the petition 
through February 22, 2013.  See No. 12A617.  This 
Court has jurisdiction pursuant to 28 U.S.C. 
§ 1254(1). 

RELEVANT CONSTITUTIONAL PROVISION 

The Eleventh Amendment to the U.S. 
Constitution provides: 

The Judicial power of the United States shall 
not be construed to extend to any suit in law 
or equity, commenced or prosecuted against 
one of the United States by Citizens of 
another State, or by Citizens or Subjects of 
any Foreign State. 
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STATEMENT OF THE CASE 

“This case is part of a continuing saga of Puerto 
Rico’s attempts to avoid paying money owed to a 
medical provider under federal Medicaid law.”  Dr. 
José S. Belaval, Inc. v. Pérez-Perdomo, 488 F.3d 11, 
12 (1st Cir. 2007).   

Petitioners, a number of federally-funded health 
clinics, sued officials of the Commonwealth of Puerto 
Rico in 2006, seeking an injunction requiring Puerto 
Rico to make certain payments required by the 
Medicaid Act.  Recognizing that under settled circuit 
precedent, the Commonwealth is entitled to Eleventh 
Amendment immunity against any claim for 
retrospective monetary relief, petitioners requested 
that the court order the Commonwealth to make 
interim payments while the case was in litigation.  
Without such an injunction, petitioners feared that 
the Commonwealth could delay the litigation for 
years and then claim immunity from any order 
requiring it to make the payments that came due 
during the pendency of the suit.  In opposing interim 
relief, the Commonwealth argued that it had recently 
put in place a system for processing payments and 
would voluntarily begin making payments by the 
third quarter of 2006.  The district court therefore 
refused to order interim relief. 

However, the Commonwealth’s promise of 
impending payments proved false.  Three years later, 
when the Commonwealth still had not made any of 
the payments required by the Act, the district court 
finally made findings that petitioners were entitled to 
a preliminary injunction governing future payments 
and appointed a special master to calculate amounts 
due.  Petitioners requested that the court also require 
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the Commonwealth to make the payments it had 
promised in opposing earlier entry of the injunction.  
Although the district court expressly stated that it 
had relied on the Commonwealth’s representations in 
declining to order interim payments earlier in the 
case, the First Circuit ultimately held the Eleventh 
Amendment barred any order requiring the 
Commonwealth to make good on those promises.  
While acknowledging that Eleventh Amendment 
immunity can be waived, the First Circuit held that 
no waiver could be found here because the 
Commonwealth never intended its representations to 
the trial court to be enforceable. 

I. Statutory Background 

As a condition of federal Medicaid funding, 
participating states and the Commonwealth of Puerto 
Rico must agree to make the services of “federally 
qualified health centers” (“FQHCs”) available to 
Medicaid patients.  See 42 U.S.C. § 1396d(a)(2)(C).  
The Act establishes a formula for state 
reimbursement to FQHCs separate and apart from 
the fee schedule for payment to other types of 
providers.  Id. § 1396a(bb)(3).  The formula requires 
states to pay FQHCs an amount per Medicaid visit 
equal to “the average cost per patient visit in fiscal 
years 1999 and 2000, adjusting to account for an 
FQHC’s change in services and inflation.”  Concilio 
de Salud Integral de Loíza, Inc. v. Pérez-Perdomo, 
625 F.3d 15, 17 (1st Cir. 2010) (citing 42 U.S.C. 
§ 1396a(bb)(3)).   

As permitted by the Act, the Commonwealth has 
contracted with managed care organizations 
(“MCOs”), which in turn contract with provider 
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groups, including FQHCs, to provide substantially all 
required services to Medicaid patients.   

The Commonwealth pays the MCOs a fixed 
monthly fee, and the MCOs in turn make payments 
to providers.  Importantly, in paying FQHCs for their 
services, the MCOs do not use the Medicaid Act’s 
formula that the Commonwealth would be required 
to follow if it contracted directly with the FQHCs – 
instead, the MCOs pay FQHCs a fixed amount per 
patient each month.  Pet. App. 7a.   

Congress, however, has required that if MCO 
payments to an FQHC amount to less than the 
reimbursement required by the Medicaid Act’s 
formula, the state must make up the difference 
through so-called “wraparound” payments.  Pet. App. 
7a-8a (citing 42 U.S.C. § 1396a(bb)(5)(A)-(B)). 

II. Factual and Procedural Background 

1.  As the First Circuit observed, although the 
Medicaid Act required Puerto Rico to commence 
wraparound payments on January 1, 2001,  
“the Commonwealth dragged its feet in setting up an 
administrative system in order to comply with the” 
statute’s reimbursement requirements.  Pet. App. 8a.   
In fact, the Commonwealth did not make any wrap-
around payments to any FQHC for more than three 
years after the statute took effect, and then only to a 
handful of providers under the compulsion of a court 
order.  See Concilio de Salud Integral de Loíza, Inc. v. 
Pérez-Perdomo, 479 F. Supp. 2d 247, 249 (D. Puerto 
Rico 2007), rev’d on other grounds, 551 F. 3d 10 (1st 
Cir. 2008).   

As a consequence of the Commonwealth’s 
inaction, a number of FQHCs filed suit against the 
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Secretary of the Department of Health of the 
Commonwealth of Puerto Rico in 2003 and 2006.  All 
of the actions made essentially the same allegations 
that the Commonwealth was violating the 
wraparound payment requirements of the Medicaid 
Act.  Pet. App.  8a-10a.  All were heard before the 
same judge and eventually were consolidated.  See id. 
5a n.2.   The actions have collectively taken more 
than a decade to litigate and have resulted in six 
appeals to the First Circuit. 

A. The First Five Appeals 

First Appeal.  In 2004, the original plaintiffs – 
Concilio de Salud Integral de Loíza, Inc. (“Loíza”), Dr. 
José S. Belaval, Inc. (“Belaval”), and Río Grande 
Community Health Center, Inc. – asked the trial 
court to order the Commonwealth to make interim 
payments during the pendency of the litigation.  
Even beyond the plaintiffs’ immediate financial 
needs, obtaining that preliminary relief was 
important because, under settled First Circuit 
precedent, the Commonwealth was entitled to 
Eleventh Amendment immunity against any 
retrospective claim for monetary relief.  See Pet. App. 
41a n.15.  Accordingly, without a preliminary 
injunction requiring payments, the FQHCs faced the 
prospect that the Commonwealth could drag out the 
litigation for years, be found in clear violation of the 
statute, yet be held immune from any liability for the 
payments it had refused to make during the 
litigation.   

The district court granted the first of those 
motions on March 31, 2004, issuing a temporary 
restraining order in favor of Loíza.  Pet. App. 8a.  
Rather than take the order as an impetus to comply 
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with the law, the Commonwealth filed an appeal, 
arguing that the court should have abstained under 
the Younger and Colorado River doctrines; that the 
plaintiffs lacked a cause of action to enforce the 
Medicaid Act under 42 U.S.C. § 1983; that the 
Eleventh Amendment barred even an order requiring 
prospective payments during the pendency of the 
proceedings; and that the Commonwealth’s 
development of a methodology for making payments 
in the future mooted the case.   

The First Circuit rejected all of those claims and 
affirmed entry of the temporary restraining order.  
See Río Grande Cmty. Health Ctr., Inc. v. Rullan, 397 
F.3d 56 (1st Cir. 2005) (Belaval I).1  Writing for a 
unanimous panel, Judge Lynch noted that although 
the Commonwealth’s wraparound obligations went 
into effect January 1, 2001, “no wraparound 
payments at all were made by the Commonwealth to 
FQHC’s before the federal court, and a 
Commonwealth court in a related case, recently 
ordered relief” in 2004.   Id. at 62.  After rejecting 
Puerto Rico’s abstention arguments, the court 
affirmed entry of the TRO.  Id. at 75-77.   

Among other things, the court held that the 
Commonwealth’s claim that the payments ordered by 
the injunction were “retroactive compensation barred 
by the Eleventh Amendment,” was simply “false.”  
397 F.3d at 75-76.  Although claims for “retroactive 
monetary relief” are generally “barred by the 

                                            
1 The First Circuit has generally referred to the appeals in 

this case by reference to one of the three original plaintiffs, Dr. 
José S. Belaval, Inc.  
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Eleventh Amendment,” id. at 65, under the doctrine 
of Ex parte Young, 209 U.S. 123 (1908), federal courts 
may provide prospective injunctive relief against 
state officials to prevent future violations of federal 
law.  See, e.g., Frew v. Hawkins, 540 U.S. 431, 437 
(2004).  In this case, the First Circuit held, the 
plaintiffs’ complaint “seeks only prospective 
injunctive and declaratory relief, not damages for 
past wrongs, and the district court’s preliminary 
injunction only covers the prospective period.”  397 
F.3d at 76. 

In addition, the First Circuit found that the case 
was not mooted by the Commonwealth’s purported 
development of a payment methodology.  It noted 
that Puerto Rico’s “own witness . . . admitted that no 
wraparound payments had ever been made by Puerto 
Rico to Loiza or the other FQHCs.”  Belaval I, 397 
F.3d at 76.  As a consequence, the “Commonwealth 
essentially has admitted that it has not been in 
compliance with federal Medicaid law.”  Id. 

Second Appeal.  On November 1, 2004, the trial 
court extended its preliminary injunction to the other 
original plaintiffs, ordering the Commonwealth to 
implement a payment system that complied with its 
Medicaid obligations by November 30, 2004 and 
requiring initial payments to the plaintiffs by 
December 10, 2004.  Dr. José Belaval, Inc. v. Peréz-
Perdomo, 465 F.3d 33, 34 (1st Cir. 2006) (Belaval II).  
The Commonwealth did neither.  Instead, “[e]ach 
time a payment came due under the injunction,” 
Puerto Rico argued that “according to [its] 
calculations, plaintiffs were owed nothing under the 
statute.”  Concilio de Salud Integral de Loíza, Inc. v. 
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Pérez-Perdomo, 551 F.3d 10, 13 (1st Cir. 2008) 
(Belaval IV). 

The district court rejected that claim and ordered 
payment, but the Commonwealth continued to 
withhold the funds.  Belaval II, 465 F.3d at 35.  When 
the district court sua sponte gave the Commonwealth 
until the third quarter of 2005 to begin interim 
payments, the First Circuit reversed the decision and 
reinstated the payment obligation.  Id. at 36.  Writing 
for a unanimous court, Judge Lynch explained that 
court had no authority to revise the preliminary 
injunction without providing the plaintiffs notice and 
an opportunity to be heard.  Id. at 37. 

Third Appeal.  On remand, the district court 
abandoned its prior plan to allow the Commonwealth 
additional time to comply with its original injunction.  
It ordered Belaval to submit evidence as to the 
amount it was due under that injunction and the 
Commonwealth to respond.  Dr. José Belaval, Inc. v. 
Peréz-Perdomo, 488 F.3d 11, 13 (1st Cir. 2007) 
(Belaval III).  Belaval complied with the order, but 
the Commonwealth did not.  Id.  After the trial court 
issued an order setting the amount owed, however, 
the Commonwealth filed a motion arguing, among 
other things, that nothing was due because Belaval 
had recently lost a dispute with its landlord in a 
Commonwealth court.  Id. at 14.  Puerto Rico 
reasoned that because Belaval had been operating at 
its location after its lease had expired, it had 
“unclean hands” and therefore was not entitled to a 
preliminary injunction requiring the Commonwealth 
to comply with its Medicaid obligations.  Id. at 14-15.   

When the trial court accepted that argument, the 
First Circuit again unanimously reversed.  Belaval 
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III, 488 F.3d at 15-17.  Judge Lynch explained that 
“[t]here is no reason to think that these federally 
required payments can be displaced by local landlord-
tenant law.” Id. at 16.  The court further observed 
that the Center had “been pushed to ‘the brink of 
financial ruin’ because of Puerto Rico’s continuing 
failure to make the required payments.”  Id.   

The First Circuit also rejected the 
Commonwealth’s “last ditch argument” that the 
adverse landlord-tenant decision “has somehow 
transformed Belaval’s collection efforts into attempts 
to obtain retroactive monetary relief, which would 
then be barred by the Eleventh Amendment.”  
Belaval III, 488 F.3d at 16.  That “confusing claim is 
without merit,” the court held.  Id. at 17.  The “fact 
that the Commonwealth has managed to avoid its 
obligations under an injunction that was issued 
prospectively” did nothing to transform the 
prospective nature of the order it was violating.  Id. 

Fourth Appeal.    The Fourth Appeal arose from 
the Commonwealth’s attempts to avoid any further 
preliminary injunctions, and to eliminate the existing 
ones, through representations that it had finally put 
in place an administrative system for making 
wraparound payments, which it promised to begin in 
the third quarter of 2006. 

In the spring 2006, while Belaval II was pending 
in the First Circuit, the present petitioners filed suit 
in cases eventually consolidated with the Belaval 
litigation.  Pet. App. 9a-10a.  Like the original 
plaintiffs, petitioners requested that the court order 
the Secretary to issue interim payments during the 
pendency of the litigation.  See No. 06-1291, R. 1, at  
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22, ¶3 (March 20, 2006) (Complaint); No. 06-1524, R. 
1 at 18, ¶3 (May 26, 2006) (Complaint). 

On August 10, 2006, the cases were transferred 
to a new judge, who had been magistrate in the 2003 
action before his elevation.  See, e.g., No. 06-1291, R. 
74 (August 10, 2006).  The next day, the judge sua 
sponte ordered the Commonwealth to show cause “as 
to why the Court should not issue a preliminary 
injunction pursuant to Rio Grande Comm. Health 
Center, Inc. v. Rullán, 397 F. 3d 56 (1st Cir. 2005),” 
the decision in the first appeal affirming the 
preliminary injunction in the 2003 litigation.  No. 06-
1291, R. 90 (August 11, 2006).   

The Secretary responded by arguing that the 
Commonwealth’s Department of Health had finally 
established a system of wraparound reimbursements 
in compliance with federal law, and assuring the 
District Court that payments to all FQHCs in Puerto 
Rico would commence as of the third quarter of 2006. 
No 06-1291, R. 158 at 9-15 (Sep. 21, 2006).2  In 
addition to being unnecessary, the Commonwealth 
argued that a preliminary injunction would violate 
the Eleventh Amendment.  No. 06-1291, R. 158 at 11-

                                            
2  The Commonwealth subsequently repeated this 

argument many times in the various cases.  See, e.g., No. 06-
1524, R. 63 at 22 (Feb. 18, 2008) (opposing motion for 
preliminary injunction and moving for summary judgment on 
ground that “[t]here is a formal mechanism now in place making 
determinations on prospective amounts to be paid and to pay 
according to said determinations”); No. 06-1260, R. 133 at 6 
(Oct. 1, 2008)  (“Once the PPS was established, the need for an 
injunction becomes completely unnecessary and the issue 
moot.”).   
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14; see also Belaval IV, 551 F.3d at 18.  It claimed 
once a system was in place for processing payment 
requests, any remaining dispute over the amount 
owed would be tantamount to “impermissible claims 
for money damages against the Commonwealth.”  Id.  

The tactic worked.  In reliance on Puerto Rico’s 
“affirmative representations, via counsel, the court 
never entered an injunction or order for interim 
payments, as in the Rio Grande litigation.” Pet. App. 
51a (trial court order).3  Instead, the court reversed 
course and directed the plaintiffs to show cause why 
it should not deny injunctive relief and instead 
dismiss their claims.  No. 06-1291, R. 162 (September 
22, 2006).  After hearing from the parties, the court 
not only declined to issue preliminary relief for the 
2006 plaintiffs, but vacated the existing preliminary 
injunction for the 2003 plaintiffs, replacing it with a 
permanent injunction requiring only that the 
Commonwealth use certain data in its 
reimbursement formula for future payments.  Belaval 
IV, 551 F.3d at 14-15.   

The 2003 plaintiffs appealed, and the First 
Circuit again unanimously reversed.  Belaval IV, 551 
F.3d at 11.  Judge Lynch began by noting that the 
Commonwealth “has for many years now not fulfilled 
[its] legal obligation” to make wraparound payments 
“except under the duress of injunctive orders.”  Id.   
The court then held that the district court erred in 
vacating those orders.  The Medicaid Act, the court 

                                            
3 The district court sometimes referred to the 2003 suits as 

the “Rio Grande” litigation, referring to plaintiff Río Grande 
Community Health Center, Inc.   
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explained, “requires not only that the Commonwealth 
set up a system for making wraparound payments 
but that these payments be properly calculated and 
made.”  Id. at 17.  Until the district court determined 
that Puerto Rico was making payments under a 
lawful formula, it was premature to vacate the 
preliminary injunctions.  Id. 

The court also rejected the Commonwealth’s 
argument that the Eleventh Amendment precluded 
the district court from issuing an injunction requiring 
prospective payments in accordance with the court’s 
understanding of the statute’s requirements. 551 
F.3d at 18.  The relief the plaintiffs sought, the court 
again explained, is “prospective injunctive and 
declaratory relief of the sort permissible under Ex 
parte Young.”  Id. 

Fifth Appeal.  On remand, Puerto Rico refused 
to make the interim payments it had missed during 
the gap period between the district court’s vacatur of 
the preliminary injunction for Loíza and Belaval and 
the First Circuit’s reversal of that decision in the 
fourth appeal.  When the plaintiffs asked the district 
court to order the Commonwealth to make those 
missed payments, it claimed that any such order 
would violate the Eleventh Amendment.  The First 
Circuit unanimously rejected that assertion in the 
Fifth Appeal.  See Concilio de Salud Integral de 
Loíza, Inc. v. Pérez-Perdomo, 625 F.3d 15 (1st Cir. 
2010) (Belaval V).   

B. The Present Appeal 

1. Although the Commonwealth had resisted 
petitioners’ request for interim payments – and, 
indeed, had moved to have all the cases dismissed – 
on the ground that its newly created prospective 
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payment system would begin proper payments in the 
third quarter of 2006, those payments were never 
made.  Instead, the Commonwealth continued to 
insist that under its calculations, none of the Centers 
was due material wraparound payments.   

After holding evidentiary hearings in May and 
November of 2008, the district issued an order 
rejecting those claims and stating its intention to 
issue a preliminary injunction.  Pet. App. 53a-57a.  
Despite the Commonwealth’s insistence that 
petitioners were owed nothing, the court found that 
petitioners “had established a likelihood of success on 
the merits” and had faced irreparable harm from the 
continued withholding of lawful wraparound 
payments.  Id. 54a-55a.  The court charged a Special 
Master with calculating the precise amounts due and 
delayed issuance of the injunction until those 
proceedings were concluded.  See id. 57a.  

In a subsequent status conference on the 
selection of the Special Master, the court noted that it 
expected the Master to calculate amounts due 
petitioners starting in 2006.  The Commonwealth 
filed a motion asking the court to clarify its intent 
and arguing that the Eleventh Amendment precluded 
any court-ordered payment for money owed prior to 
the date the injunction was issued.  No. 06-1260, R. 
232 (April 30, 2009).  In extensive briefing that 
followed, petitioners countered that the 
Commonwealth had waived any Eleventh 
Amendment immunity to such an order by making 
repeated “assurances of voluntary compliance with 
the law in an effort to stave off an injunction 
requiring payments.”  No. 06-1260, R. 300, at 3 (June 
2, 2009).  Petitioners’ brief pointed to the Seventh 
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Circuit’s decision in Vargas v. Trainor, 508 F.2d 485 
(7th Cir. 1974), in which that court held that a 
“‘representation made in a judicial proceeding for the 
purpose of inducing the court to act or refrain from 
acting’ will effect a waiver of Eleventh Amendment 
immunity.” No. 06-1260, R. 300, at 3 (quoting Vargas, 
508 F.2d at 492). 

In an order issued on June 4, 2009, the district 
court agreed with petitioners “that the Secretary’s 
affirmative conduct in this case from 2006-2008 
constitute[d] a waiver of the [Commonwealth’s] 
Eleventh Amendment” immunity.  Pet. App. 51a.  
The court found that because of “the Secretary’s 
affirmative representations, via counsel, the court 
never entered an injunction or order for interim 
payment, as in the Rio Grande litigation.”  Id.  
Moreover, “the court and counsel, since the outset, 
relied on the Secretary’s good faith representation 
that the parties in good faith could resolve this 
dispute with minimal or no court intervention.”  Id. 
51a-52a.  In light of the court’s and the petitioners’ 
detrimental reliance on the Secretary’s repeated 
assurances that wraparound payments to the 
Centers would start no later than the middle of 2006, 
Puerto Rico could not assert the Eleventh 
Amendment as a bar to a federal court order holding 
it to those assurances.  Id. 52a.  The court 
subsequently denied Puerto Rico’s motion to 
reconsider.  See No. 06-1260, R. 316 (June 10, 2009).  

2.  While the Special Master was completing his 
work, the First Circuit issued its decision in Belaval 
V.  Shortly thereafter, the Commonwealth “filed an 
informative motion with the district court arguing 
that [the] decision in that appeal had ‘necessarily 
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rejected’ the district court’s prior finding that the 
Secretary waived Eleventh Amendment immunity 
since 2006.”  Pet. App. 38a.  Specifically, the 
Commonwealth pointed to a passage in the First 
Circuit’s opinion observing that  

a federal court cannot ordinarily order money 
payments by a state to make up for past 
violations of a federal statute: only if the 
state were disobeying a forward-looking court 
order to make such payments could a 
violation of that order be redressed by a 
federal court remedial directive to make 
payments to comply with the preexisting 
order. 

Belaval V, 625 F.3d at 19 (emphasis altered) (citation 
omitted); see Pet. App. 38a-39a.  Although this 
passage said nothing about the possibility of a state 
waiving immunity to payments due prior to the 
issuance of an injunction, the Commonwealth 
insisted that Belaval V “necessarily rejected” that 
possibility.  No. 06-1260, R. 737, at 4 (November 1, 
2010).   

The district court was persuaded.  When it 
finally issued its preliminary injunction on November 
8, 2010, the court did “an about-face” and concluded 
that it lacked authority to order payments predating 
its order.  Pet. App. 39a.  It read Belaval V to permit 
an order for only  “wraparound payments following a 
forward-looking court order.”  Id. 49a (emphasis in 
original).  “[B]ecause no formal injunctive order has 
yet been issued, the Court is, thus, compelled to deny 
an injunctive request as to the entire amounts 
calculated by” the Special Master.  Id.  As a 
consequence, the Commonwealth managed to dely its 
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compliance with its FQHC wraparound payment 
obligations by nearly ten years from the January 1, 
2001 effective date of the relevant amendments to the 
Medicaid Act.4 

The court did not retract its prior statement that 
it had relied on the Commonwealth’s repeated 
promises of impending compliance to deny an earlier 
injunction.  But based on its reading of Belaval V, the 
court was constrained to “disagree[] with plaintiffs’ 
contention that defendant in effect waived Eleventh 
Amendment protection” as a legal matter.  Pet. App. 
49a. 

3.  The parties filed cross-appeals.  As relevant 
here, petitioners challenged the district court’s 
reversal of its earlier determination that the 
Commonwealth had waived its Eleventh Amendment 
immunity to any order requiring it to make the 
payments it had promised the court it would begin 
making in the third quarter of 2006.5 

                                            
4 The Commonwealth’s supplemental payment obligation 

in fact predates the currently operative wraparound provisions 
in the Act.  The Balanced Budget Act of 1997, Pub. L. No. 105-
33, § 4712, 111 Stat. 251, 508-509 (1997), imposed on States the 
obligation to make up any difference between the amounts paid 
to FQHCs by MCOs for their Medicaid services and the FQHCs’ 
actual cost of services.  The subsequent amendment to the 
Medicaid Act merely changed the method of determining FQHC 
costs.  The Commonwealth is a defendant in a separate suit for 
damages relating to its failure to comply with this earlier 
wraparound requirement.  See Belaval I, 397 F.3d at 64.  

5 In its appeal, the Commonwealth contested the Special 
Master’s compensation formula.  Pet. App. 4a.  Petitioners also 
appealed the district court’s denial of their request for 
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The First Circuit affirmed in relevant part.  
Judge Torruella’s opinion for the panel recognized 
that a state may waive its immunity either “by a 
clear declaration that it intends to submit itself to the 
jurisdiction of a federal court or administrative 
proceeding” or “by affirmative conduct in litigation.”  
Pet. App. 42a (citation omitted).  It further 
acknowledged that petitioners asserted “the latter” 
type of waiver, based on the Secretary’s 
“representations to the district court stating that the 
Commonwealth had set in place a system by which to 
process wraparound payments to the FQHCs and 
said payments would start being issued as of mid-
2006.”  Id. at 42a-43a.  And although the 
Commonwealth contested them, the First Circuit did 
not question the accuracy of the district court’s 
original factual findings that the Commonwealth had 
made those representations to avoid an earlier 
preliminary injunction and that the trial court had 
relied on those promises of impending compliance in 
declining to order interim payments earlier in the 
case.  See id. at 40a n.14 (finding it not “necessary to 
consider” the question). 

Instead, the First Circuit held that even if the 
Commonwealth had avoided an earlier injunction 
through promises of impending compliance, the 
Eleventh Amendment precluded the trial court from 
holding Puerto Rico to its word.  In the panel’s view, 
unless the Commonwealth unambiguously consented 
to judicial enforcement of its injunction-avoiding 

                                            

protection against certain debts to the MCOs.  Id.  None of these 
issues is relevant to this petition. 
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representations, there could be no waiver.  The court 
held that even in the context of waiver by litigation 
conduct, a sovereign’s waiver “must be ‘unambiguous’ 
and ‘evince a clear choice to submit [its] rights [to] 
adjudication by the federal courts.”  Pet. App. 43a 
(quoting Ramos-Piñero v. Puerto Rico, 453 F.3d 48, 
52 (1st Cir. 2006) (internal quotation marks 
omitted)).  Here, although the Commonwealth argued 
that a preliminary injunction was unnecessary 
because it would soon begin making payments 
voluntarily, it simultaneously “asserted the 
Commonwealth’s Eleventh Amendment rights” 
against any order requiring it to do so.  Id. at 43a.   
To be sure, the First Circuit later held that the 
Commonwealth’s Eleventh Amendment claim was 
meritless.  See Belaval IV, 551 F.3d at 18.  But the 
assertion of even a meritless claim of immunity 
precluded the district court from enforcing a promise 
of impending compliance upon which it relied in 
denying a preliminary injunction.  As a rule, the First 
Circuit held, an assertion of sovereign immunity 
“generally forecloses a finding of consent or waiver” 
because the “Supreme Court’s cases are as clear as 
they are consistent in holding that a State only 
waives its immunity under the Eleventh Amendment 
when it voluntarily entreats a federal court to 
adjudicate its rights.” Pet. App. 43a-44a (citing 
Lapides v. Bd. of Regents of Univ. Sys. of Ga., 535 
U.S. 613, 620 (2002)) (emphasis added).6 

                                            
6 The court of appeals reversed and remanded for further 

consideration of the reimbursement formula.  Pet. App. 47a. 
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3.  The First Circuit subsequently denied a 
timely petition for rehearing.  Pet. App. 59a-60a.   
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REASONS FOR GRANTING THE WRIT 

To avoid an injunction requiring interim 
payments while this litigation was resolved, the 
Commonwealth of Puerto Rico represented to the 
district court that it would promptly begin making 
those payments voluntarily.  The First Circuit 
recognized that the Commonwealth did not keep that 
promise, but held that the Eleventh Amendment 
rendered the district court powerless to remedy that 
abuse of the court’s trust.  In reaching that 
conclusion, the First Circuit created a circuit conflict 
and misconstrued this Court’s Eleventh Amendment 
waiver cases.   This Court should grant certiorari to 
resolve the disagreement among the circuits and 
provide needed guidance on the constitutional 
standards for finding waivers of sovereign immunity 
through litigation conduct. 

I. The Circuits Are Divided Over Whether The 
Eleventh Amendment Precludes A Court 
From Ordering A Sovereign To Make 
Payments It Promised To Make In Order To 
Avoid An Injunction. 

The First Circuit’s holding, and its 
interpretations of this Court’s Eleventh Amendment 
precedents on which that holding is based, are 
irreconcilable with the law of two other circuits.   

A. The Fourth And Seventh Circuits Hold 
That A State Waives Its Eleventh 
Amendment Immunity By Promising To 
Make Payments Voluntarily To Avoid 
An Injunction. 

In conflict with the decision below, the Fourth 
and Seventh Circuits have held that states waive 
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their sovereign immunity by promising to voluntarily 
make payments in order to avoid an injunction. 

1.  Fourth Circuit   

In Moreno v. University of Maryland, 645 F.2d 
217 (4th Cir. 1981) (per curiam), aff’d sub nom. Toll 
v. Moreno, 458 U.S. 1 (1982), the plaintiffs were the 
children of employees of certain international 
organizations (for example, the World Bank), who 
held “G-4” visas.  Although the plaintiffs lived in 
Maryland, the University of Maryland denied them 
in-state tuition rates.  The students sued, alleging 
that the policy violated the Due Process, Equal 
Protection, and Supremacy Clauses.   

The district court ruled in the students’ favor.  
However, because the University is an arm of the 
State, and therefore entitled to Eleventh Amendment 
immunity, the plaintiffs were limited to obtaining 
prospective injunctive relief.  The court thus ordered 
the University to allow the plaintiffs to prove their 
eligibility for in-state tuition rates for subsequent 
semesters.  Moreno, 645 F.2d at 218. 

The University asked the trial court to stay its 
order pending appeal.  It argued that the stay would 
not prejudice the students because the University 
would voluntarily refund any excess tuition and fees 
“in the event the district court’s order ‘were finally 
affirmed on appeal.’”  Moreno, 645 F.2d at 219.   The 
district court granted the stay and, after several 
additional years of appeals and further litigation, the 
court’s invalidation of the University’s policy was 
finally upheld. At that point, the University refused 
to reimburse the students their excess tuition 
payments and claimed that the Eleventh Amendment 
barred the district court from requiring it to do so.   
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The Fourth Circuit rejected that argument.  The 
court acknowledged that the Eleventh Amendment 
ordinarily bars retroactive monetary relief against 
states and their instrumentalities (including state 
universities).   Moreno, 645 F.3d at 220.  However, 
the court also recognized “that a state can waive its 
eleventh amendment immunity.”  Id.   And, the court 
held, the University of Maryland “did so explicitly in 
this case by agreeing to pay the refunds when it 
obtained the stay of the original district court order.”  
Id.7   

2. Seventh Circuit   

The Seventh Circuit reached the same conclusion 
under similar circumstances in Vargas v. Trainor, 
508 F.2d 485 (7th Cir. 1974). 

In Vargas, welfare recipients sued the Director of 
the Illinois Department of Public Aid, alleging that 
his agency had decreased their welfare benefits in 
violation of the Due Process Clause.  After the trial 
court ruled in the defendant’s favor, the plaintiffs 
sought an injunction pending appeal from the 
Seventh Circuit.  The “defendant, in an effort to 
persuade” the Seventh Circuit “not to enter an 
injunction against him, represented that if the 
plaintiff class was ultimately successful in its claim 
of denial of procedural due process, he would make 
the deficiency payments that had been withheld, and 
therefore the plaintiff class would not be prejudiced 
by denial of the injunction.”  508 F.2d at 492.  The 

                                            
7 As discussed below, this Court subsequently granted 

certiorari and affirmed.  See Toll v. Moreno, 458 U.S. 1 (1982).  
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Seventh Circuit nonetheless granted the injunction 
and ultimately held in the plaintiffs’ favor.8    

The court then ordered the state to make the 
payments that had been withheld during the 
pendency of the appeal, rejecting the defendant’s 
Eleventh Amendment objection.  508 F.2d at 491-92.  
The Seventh Circuit recognized that because the 
order required retroactive monetary payments 
against a state agency, the remedy would be “barred 
unless the Eleventh Amendment bar was waived.”  
Id. at 491  The question was “whether a statement 
defendant made to this court, through the Attorney 
General of Illinois, in a memorandum opposing 
plaintiff’s motion for an injunction pending appeal 
constitutes an unequivocal waiver.”  Id. at 492.  The 
Seventh Circuit held that it did.   

Specifically, the court held that a “representation 
made in a judicial proceeding for the purpose of 
inducing the court to act or refrain from acting 
satisfies the requirements stated in Edelman.”  
Vargas, 508 F.2d at 492; see Edelman v. Jordan, 415 
U.S. 651, 673-74 (1975) (waivers of sovereign 
immunity must be unambiguous).  The court 
explained that if it “had not issued the injunction, 
defendant could hardly, upon our rendering judgment 
against him in December, have repudiated his 
representation and invoked the Eleventh 
Amendment to bar recovery of the . . . deficiencies” 
that arose while the case was in litigation.  Vargas, 

                                            
8 The state defendants asked then-Justice Rehnquist, 

sitting as Circuit Justice, to vacate the Seventh Circuit’s 
injunction pending appeal, but he denied the motion.  Id. at 491. 
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508 F.2d at 492.   The “court’s issuance of the 
injunction despite the representation does not 
change, or release defendant from honoring, the 
representation.”  Id.   

B. The First Circuit’s Decision Conflicts 
With The Law Of The Fourth And 
Seventh Circuits. 

If this case had arisen in the Fourth or Seventh 
Circuits, the Commonwealth’s promises of voluntary 
payments would have been deemed a waiver of 
Eleventh Amendment immunity to any subsequent 
order requiring it to make the promised payments.  
As in this case, the government defendants in Moreno 
and Vargas were faced with a request for interim 
injunctive relief requiring the state to provide a 
financial benefit to the plaintiffs during the pendency 
of litigation.  In those cases, as in this one, the 
defendants argued that a court order was 
unnecessary because they would provide the benefit 
voluntarily.   

In this case, the First Circuit held that such 
litigation conduct is insufficient to waive Eleventh 
Amendment immunity unless the defendant, in 
addition to making the promise to the court, 
unambiguously consents to have its promise enforced 
by court order.  The court of appeals acknowledged 
that by June 2006, the Commonwealth, through its 
Secretary of Health, had “made representations to 
the district court stating that the Commonwealth had 
set in place a system by which to process wraparound 
payments to the FQHCs and said payments would 
start being issued as of mid-2006.”  Pet. App. 43a.  
The court of appeals further did not question the 
district court’s explanation that it had relied on those 
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representations in declining to require the 
Commonwelath to make the kind of interim 
payments the court had ordered in the original 2003 
cases.9  

But in the First Circuit’s view, the Eleventh 
Amendment precludes a court from requiring a state 
to perform on promises it made to avoid an injunction 
unless the state separately and unambiguously 
consents to that enforcement.  Pet. App. 43a-44a, 
46a.  And in this case, rather than invite the trial 
court to order the Commonwealth to make the 
payments it promised to make voluntarily, the 
Commonwealth had “consistently asserted its 
immunity to suit under the Eleventh Amendment.”  
Id. 44a.  That was enough to prevent the district 
court from holding the Commonwealth to its word, id. 
46a, even though the First Circuit had subsequently 
held that Puerto Rico’s Eleventh Amendment claims 
were meritless, Belaval IV, 551 F.3d at 18.   A 
“finding of waiver or consent through conduct in 
litigation is simply foreclosed where, instead of 

                                            
9 See Pet. App. 51a (trial court explaining that because of 

“the Secretary’s affirmative representations, via counsel, the 
court never entered an injunction or order for interim payments, 
as in the Rio Grande litigation”).  The First Circuit did not 
accept the Commonwealth’s assertion that the district court did 
not actually rely on the Commonwealth’s representations of 
impending compliance when it withheld preliminary injunctive 
relief.  Compare Commonwealth C.A. Br. 17-23 with Pet. App. 
40a n.14 (First Circuit found it unnecessary “to consider 
whether the district court’s original judgment on this issue –- in 
which the court ruled that the Secretary had waived the 
Commonwealth’s sovereign immunity –- has any bearing on the 
proper resolution of this question.”).   
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voluntarily invoking federal jurisdiction, a State does 
nothing more than zealously defend against the same 
whenever possible.”  Pet. App. 46a. 

That is not the rule in the Fourth and Seventh 
Circuits.  In both Moreno and Vargas, the defendants 
promised nothing more than did the Commonwealth 
in this case – to provide voluntarily the financial 
benefits the plaintiffs asked the court to order.  And 
in both cases, the defendants insisted no less 
vigorously than the Commonwealth has here that the 
Eleventh Amendment barred judicial enforcement of 
their promises.  See, e.g., Vargas, 508 F.2d at 492 n.3 
(specifically noting that the defendant had asserted 
that enjoining it to do what it promised to do 
voluntarily “violated the Eleventh Amendment”).  

II. The Decision Below Conflicts With This 
Court’s Sovereign Immunity Precedents. 

Certiorari is further warranted to correct the 
First Circuit’s disregard of this Court’s established 
sovereign immunity precedents. 

1.  The court of appeals recognized the “three 
ways in which a State may waive its immunity: ‘(1) 
by a clear declaration that it intends to submit itself 
to the jurisdiction of a federal court or administrative 
proceeding; (2) by consent to or participation in a 
federal program for which waiver of immunity is an 
express condition; or (3) by affirmative conduct in 
litigation.’”  Pet. App. 42a (quoting New Hampshire v. 
Ramsey, 366 F.3d 1, 15 (1st Cir. 2004)).  The court 
also properly recognized that this case involves “the 
latter of these” – waiver by litigation conduct.  Id. 
42a-43a.  The court transgressed this Court’s 
precedents, however, by limiting waivers by litigation 
conduct to instances in which states “evince a clear 
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choice to submit [their] rights [to] adjudication by the 
federal courts.” Id. 43a (quoting Ramos-Piñero v. 
Puerto Rico, 453 F.3d 48, 52 (1st Cir. 2006) (internal 
quotation marks omitted)). 

a.  In many contexts, the waiver inquiry is 
properly focused on whether the state desires to 
relinquish its immunity and submit to federal 
jurisdiction.  When, for example, a state waives 
immunity through a statute or its constitution, the 
Court “require[s] an unequivocal indication that the 
State intends to consent to federal jurisdiction that 
otherwise would be barred by the Eleventh 
Amendment.”  Atascadero State Hosp. v. Scanlon, 473 
U.S. 234, 238 n.1 (1985).   In such cases, federal 
jurisdiction is permitted solely to accommodate the 
state’s desire to submit to federal litigation.   

Waiver through litigation conduct, however, 
serves different purposes and, as a consequence, is 
implemented through a different legal test.  This 
Court explained the difference most recently in 
Lapides v. Board of Regents of University System of 
Georgia, 535 U.S. 613 (2002).  There, the Court held 
that a state waived its immunity by removing certain 
state-law claims to federal court. The State 
complained that it had no intention of waiving its 
immunity, which the Court did not doubt.  But it held 
that the State’s intentions did not matter. The Court 
explained that cases that “have required a ‘clear’ 
indication of the State’s intent to waive its immunity” 
were inapposite: 

[W]aiver in the litigation context rests upon 
the Amendment’s presumed recognition of 
the judicial need to avoid inconsistency, 
anomaly, and unfairness, and not upon a 
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State’s actual preference or desire, which 
might, after all, favor selective use of 
“immunity” to achieve litigation advantages. 
The relevant “clarity” here must focus on the 
litigation act the State takes that creates the 
waiver. 

Id. at 620 (emphasis added) (citations omitted).   

In the litigation conduct context, a state’s actual 
preferences or desires must also give way to the 
“Amendment’s presumed recognition of the judicial 
need” to protect the dignity and authority of the 
federal judicial process.   Lapides, 535 U.S. at 620.  In 
Hutto v. Finney, 437 U.S. 678 (1978), for example, 
this Court held that the Eleventh Amendment poses 
no bar to a court’s imposition of monetary sanctions, 
including costs and attorney’s fees, against a state 
agency whose officials engaged in bad faith conduct 
during the course of proceedings.  Even absent a 
state’s intent to submit to these sanctions, such 
awards “vindicate[] judicial authority without resort 
to the more drastic sanctions available for contempt 
of court and make[] the prevailing party whole for 
expenses caused by his opponent’s obstinacy.”  
Lapides, 535 U.S. at 689 n.14.   

b.  In light of these principles, it is no surprise 
that when this Court affirmed the Fourth Circuit’s 
Eleventh Amendment holding in Moreno, it did not 
ask whether the University intended its promises to 
the court to be judicially enforceable.  

In Toll v. Moreno, 458 U.S. 1 (1982), the Court 
rejected the University of Maryland’s “contention 
that the Eleventh Amendment precluded the District 
Court from ordering the University to pay refunds to 
various class members who would have obtained in-
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state status but for the stay of the District Court’s 
original order.” Id. at 17.  The Court recounted that 
“in seeking a stay of that order the University made 
the representation to the District Court that in the 
event the 1976 order was ‘finally affirmed on appeal,’ 
it would make appropriate refunds.”  Id. at 17-18.  
The Court held that this promise constituted a 
waiver of sovereign immunity and rejected the 
University’s attempts to recharacterize the scope of 
its commitment.  Id. at 18-19.  Importantly, the Court 
did not ask whether the University intended its 
promise to be enforceable by the court.  The Court 
understood that the promise constituted the “terms of 
the University’s waiver of sovereign immunity,” and 
the only question was whether those terms required 
payment in light of the subsequent disposition of the 
case.  Id. at 18. 

2.  The First Circuit’s holding cannot be squared 
with these precedents.  Although the First Circuit 
insisted immunity could only be waived if the 
Commonwealth intended to subject itself to a money 
judgment, this Court made clear in Lapides that in 
the litigation-conduct context, a waiver is premised 
not on a state’s intentions but on the need to protect 
the fairness and integrity of the federal judicial 
process.  That same need authorizes a federal court 
to order a state to make payments it promised to 
make to avoid an injunction ordering those 
payments.   

At the same time, the First Circuit’s acceptance 
of the Commonwealth’s Eleventh Amendment 
defense in this case cannot be reconciled with this 
Court’s rejection of the indistinguishable claim in 
Toll.  Like the defendant in Toll, the Commonwealth 
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avoided an order that would have required it to make 
payments to petitioners during the pendency of 
protracted litigation by promising to make those 
payments voluntarily.  And although the 
Commonwealth may not have expressly consented to 
a judicial order enforcing that promise, the defendant 
in Toll did not either.  But this Court did not 
question that the promise was sufficient in itself to 
waive sovereign immunity. 

III. The Petition Presents An Excellent 
Opportunity To Resolve An Important 
Question Of Broad Significance. 

Certiorari is further warranted because the case 
presents an ideal vehicle for resolving a 
constitutional question of great practical and 
doctrinal significance. 

A. The Petition Presents A Question Of 
Great Practical And Doctrinal 
Significance. 

1.  As the circuit conflict reflects, the question 
presented by the petition can arise in any number of 
contexts.  See, e.g., Moreno v. Univ. of Md., 645 F.2d 
217 (4th Cir. 1981) (tuition dispute at public 
university); Vargas v. Trainor, 508 F.2d 485 (7th Cir. 
1974) (welfare benefits).  But the question is 
particularly important in the context of Medicaid 
reimbursement litigation. 

Litigation between states and private parties 
over states’ compliance with the Medicaid Act is 
commonplace, as this Court’s own docket reflects.  
See, e.g., Douglas v. Indep. Living Ctr. of S. Cal., Inc., 
132 S. Ct. 1204 (2012); Ark. Dep’t of Health & Human 
Servs. v. Ahlborn, 547 U.S. 268 (2006); Pharm. 
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Research & Mfrs. of Am. v. Walsh, 538 U.S. 644 
(2003); Wisc. Dep’t of Health & Family Svcs. v. 
Blumer, 534 U.S. 473 (2002); Wilder v. Vir. Hosp. 
Ass’n, 496 U.S. 498 (1990); Fla. Dep’t of Health & 
Rehab. Servs. v. Fla. Nursing Home Assoc., 450 U.S. 
147 (1981) (per curiam); see also, e.g., Pet. for Cert. 
28, Douglas v. Indep. Living Ctr. of S. Calif., Inc., No. 
09-1158 (2012) (noting nearly 40 recent Medicaid 
reimbursement lawsuits filed).10   

In an era of escalating costs for providers and 
increased budgetary pressures on states, there is 
every reason to believe that such litigation will 
continue, if not increase, into the foreseeable future.  
See Br. for Michigan and 30 Other States as Amici 
13-14, Douglas v. Indep. Living Ctr. of S. Cal., Inc., 
132 S. Ct. 1204 (2012) (“The reality is that many 
states continue to experience severe budget 
shortfalls” while “Medicaid budgets are growing 
rapidly,” leading states to “seek to reduce their 
Medicaid costs through” various means, including 
“cuts in provider-reimbursement rates”). 

At the same time, as the First Circuit observed, 
the stakes in such litigation “are undeniably high — 
the tangible effects of this litigation involve multiples 

                                            
10 See also, e.g., Three Lower Cntys. Cmty. Health Servs., 

Inc. v. Md. Dep’t of Health & Mental Hygiene, Nos. 11-2006, 11-
2175, 2012 WL 5954681 (4th Cir. Nov. 29, 2012); Planned 
Parenthood of Ind., Inc. v. Comm’r of the Ind. State Dep’t of 
Health, 699 F.3d 962 (7th Cir. 2012); M.R. v. Dreyfus, 697 F.3d 
706 (9th Cir. 2012); Moore v. Reese, 637 F.3d 1220 (11th Cir. 
2011); Personal Care Prods., Inc. v. Hawkins, 635 F.3d 155 (5th 
Cir. 2011); Nat’l Ass’n of Chain Drug Stores v. Schwarzenegger, 
376 Fed. Appx. 674 (9th Cir. 2010). 
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of millions of dollars and bear on the health care of 
thousands of Medicaid beneficiaries.”  Pet. App. 46a.   

Moreover, three aspects of such litigation make 
the Eleventh Amendment question posed by the 
petition of enormous practical importance to states 
and providers alike.  First, the financial stakes are 
often high.  Indeed, in this case, the Commonwealth’s 
recalcitrance has put several providers’ survival at 
risk.  See Pet. App. 54a-55a. 

Second, the litigation is complex and ordinarily 
prolonged.  In this case, for example, the litigation 
has lasted nearly a decade, resulting in six appeals to 
the First Circuit.  Pet. App. 3a, 8a.   

Third, because states enjoy Eleventh 
Amendment immunity to retroactive monetary 
liability, the financial cost of that delay to providers 
can be profound.  Accordingly, providers regularly 
seek preliminary injunctive relief requiring interim 
payments while the case is litigated.  And because 
the Eleventh Amendment bars a court from providing 
effective retroactive relief at the end of the case, 
providers have a particularly strong claim for 
preliminary relief.11  A court’s willingness to 

                                            
11 See, e.g., Cal. Pharmacists Ass’n v. Maxwell-Jolly, 596 

F.3d 1098, 1113-14 (9th Cir. 2010) (“[T]o show a risk of 
irreparable harm, plaintiffs may show . . . as Medicaid 
providers, that they will lose considerable revenue through the 
reduction in payments that they will be unable to recover due to 
the State’s Eleventh Amendment sovereign immunity.”), 
vacated on other grounds sub. nom Douglas v. Indep. Living Ctr. 
of S. Cal., Inc., 132 S. Ct. 1204 (2012);  Kan. Health Care Ass’n 
v. Kan. Dep’t of Soc. & Rehab. Servs., 31 F.3d 1536, 1543 (10th 
Cir. 1994) (“Because the Eleventh Amendment bars a legal 
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nonetheless delay or deny such relief, in deference to 
a state’s representations of voluntary compliance or 
promise of future reimbursement if the suit is 
successful, will obviously depend in important part 
on whether the Eleventh Amendment permits the 
court any remedy if, as here, the state does not keep 
its word.  

At present, trial courts in the First Circuit are 
faced with an uninviting choice: either rebuff a state’s 
promises and undertake the time-consuming and 
complex task of fashioning interim relief, or deny 
that relief and hope that the state keeps its word.  
Trial courts in other circuits that have yet to confront 
this question are little better off: until this Court 
resolves the circuit conflict, they can only guess at 
which side of the circuit split their own court of 
appeals will chose.   

2.  The First Circuit’s decision also adds yet 
another disincentive to provider participation in the 
Medicaid system in the states falling within its 
jurisdiction.   

The lesson of this litigation, as it now stands, is 
that a state or territory can engage in the most 
egregious violations of the statute, resist litigation 
seeking enforcement of the Act for years, avoid 
interim relief by promises of voluntary compliance, 
fail to live up to its representations to a court, then 

                                            

remedy in damages . . . the court held that plaintiffs’ injury was 
irreparable. We agree.”); Chamber of Commerce v. Edmonson, 
594 F.3d 742, 770-71 (10th Cir. 2010) (“Imposition of monetary 
damages that cannot later be recovered for reasons such as 
sovereign immunity constitutes irreparable injury.”). 
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claim Eleventh Amendment immunity from any 
responsibility to make the payments that became due 
during the years of protracted litigation. 

The financial risks of providing Medicaid services 
in such an environment are profound.  And those 
risks only add to already significant financial 
disincentives to providing desperately needed 
healthcare services to Puerto Rico’s neediest citizens.  
See, e.g., Phil Galewitz, Study: Nearly A Third Of 
Doctors Won’t See New Medicaid Patients, KAISER 

HEALTH NEWS, August 6, 2012 
http://www.kaiserhealthnews.org/stories/2012/august
/06/third-of-medicaid-doctors-say-no-new-patients. 
aspx.   

3.  In addition to providing the Court an 
opportunity to resolve a question of great practical 
importance to the administration of a critical federal 
program, the petition also presents a chance to bring 
greater clarity to an area of doctrinal confusion that 
has even broader application. 

Specifically, this case provides the Court an 
opportunity to clarify more broadly when a state’s 
promises and representations constitute a waiver of 
its Eleventh Amendment immunity, an issue this 
Court granted certiorari to address in Frew v. 
Hawkins, 540 U.S. 431 (2004), but did not resolve in 
that case.   

In Frew, Texas officials voluntarily committed to 
undertake a variety of actions as part of a consent 
decree to resolve allegations that the State was in 
violation of the Medicaid Act.  540 U.S. at 434-35.  
The Fifth Circuit held that enforcement of some of 
those promises was barred by the Eleventh 
Amendment.  Id. at 436.  The plaintiffs argued that 
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the State had waived its sovereign immunity through 
its voluntary undertakings in the consent decree it 
submitted to the court in order to avoid the prospect 
of a trial and court-imposed injunctive remedy, 
relying in part on the Court’s then-recent decision in 
Lapides v. Board of Regents of University System of 
Georgia, 535 U.S. 613 (2002).  But like the First 
Circuit below, the Fifth Circuit in Frew held that a 
state waives its immunity through litigation conduct 
only “by voluntarily invoking the federal court’s 
jurisdiction.”  Frazar v. Gilbert, 300 F.3d 530, 550 
(5th Cir. 2002), rev’d sub nom. Frew v. Hawkins, 540 
U.S. 431 (2004).  Because the defendant had not 
initiated the litigation in federal court, and had 
instead vigorously defended against it, there could be 
no waiver.  Id.   

This Court granted certiorari to decide, among 
other questions, whether the State had waived its 
immunity by urging the district court to adopt the 
consent decree embodying the State’s commitments, 
in order to avoid the prospect of an involuntary 
decree being imposed as the result of a trial.  Frew, 
540 U.S. at 436-37.12  The Court ultimately did not 
resolve the question, however, because it found that 
the order enforcing the decree in the case before it 
was authorized under Ex Parte Young, regardless of 
whether the State’s immunity had been waived.  Id.   

                                            
12 See also Pet. for Cert. i, 540 U.S. 431 (2004) (First 

Question Presented: “Do State officials waive Eleventh 
Amendment immunity by urging the district court to adopt a 
consent decree when the decree is based on federal law and 
specifically provides for the district court’s ongoing supervision 
of the officials’ decree compliance?”).   
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This case presents the basic question left 
unresolved by Frew, albeit in a somewhat different 
context – in both cases, the courts of appeals held 
that there could be no waiver of immunity because 
although the state made, and then allegedly broke, 
promises to a federal court, the state “repeatedly 
raised in the district court an Eleventh Amendment 
defense” and “did not intend to waive its Eleventh 
Amendment immunity.”  Frazar, 300 F.3d at 549-50; 
see also Pet. App. 44a (finding no waiver in this case 
because the “Commonwealth has consistently 
asserted its immunity to suit under the Eleventh 
Amendment” and never expressly waived its 
immunity).   But as other courts have recognized, and 
this Court’s decision in Lapides instructs, a waiver 
may arise despite a state’s intentions when necessary 
to protect the integrity of the judicial process and the 
authority of the federal courts.  See, e.g., Kozlowski v. 
Coughlin, 871 F.2d 241, 244 (2d Cir. 1989) 
(presentation of consent decree to district court 
constitutes waiver of Eleventh Amendment 
immunity).   

B. This Case Affords The Court An 
Appropriate Vehicle For Resolving The 
Circuit Conflict. 

These important constitutional questions are 
well framed by the facts of this case.  The Eleventh 
Amendment question was squarely addressed below 
and was the sole basis of the First Circuit’s holding 
that petitioners are not entitled to recover any 
payments due prior to the issuance of the preliminary 
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injunction in November 2010.  Pet. App. 48a-50a.13  
Moreover, the question is starkly posed on the facts 
of this case.  The district court found (and the First 
Circuit did not question) that it relied on the 
Commonwealth’s representations in denying earlier 
interim relief.  Although there may yet be disputes 
over the proper formula for calculating payments, the 
only basis the lower courts had for entirely excusing 
Puerto Rico from making any payments at all for the 
time period prior to entry of the preliminary 
injunction was their belief that such relief was barred 
by the Eleventh Amendment.  Id. 46a, 49a.   

                                            
13 The court remanded the case for further proceedings on 

the framing of that preliminary injunction, Pet. App. 47a, but 
those proceedings will have no effect on petitioners’ entitlement 
to the earlier missed payments. 
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CONCLUSION 

For the foregoing reasons, the petition for a writ 
of certiorari should be granted. 
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