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Introduction 

The Commissioner 1  does not dispute that in this case defense counsel’s 

performance was constitutionally deficient or that, but for the deficiency, Mr. Ebron 

would have accepted a plea offer and been sentenced pursuant to it. Rather, the 

Commissioner’s complaints about the Connecticut Supreme Court’s fact-specific 

resolution to this case may be summarized as follows: he believes that Mr. Ebron may 

be awarded an unfair windfall because on remand he may be sentenced pursuant to the 

rejected plea offer. He believes that such a sentence would be “unjust” because Mr. 

Ebron’s current sentence is “appropriate” considering the charged conduct and his 

background. He also believes that this Court’s holdings in Lafler v. Cooper, 132 S.Ct. 

1376 (2012), and Missouri v. Frye, 132 S.Ct. 1399 (2012), require such an assessment. 

The Commissioner’s complaints do not warrant review. 

 First, the Commissioner regurgitates arguments and principles this Court 

recently rejected in Lafler and Frye, i.e., that a habeas petitioner cannot show prejudice 

and is not entitled to the “windfall” of the rejected plea offer where the ultimate 

disposition was, in his view, fair, and he misreads Lafler as precluding state courts 

                                                        
1  In proceedings below, the Commissioner of Correction is referred to as “the 

respondent,” and Ahmed K. Ebron as “the petitioner.” In the petition for certiorari, the 

Commissioner refers to himself as “the petitioner” and Mr. Ebron as “the respondent.” 

To avoid confusion, Mr. Ebron, who is both the state habeas petitioner and the 

respondent to the petition for certiorari, will refer to himself as “Mr. Ebron” and to the 

Commissioner of Correction as “the Commissioner.” 
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from determining that under the facts of a particular case, the appropriate remedy is 

that the habeas petitioner be sentenced pursuant to the rejected plea offer.2 

Second, the Commissioner’s complaints may be premature. The Connecticut 

Supreme Court remanded to the trial court to determine whether Mr. Ebron should be 

sentenced pursuant to the rejected plea offer, whether his sentence should remain as it 

is now, or whether he should receive something in between. Ebron v. Commissioner of 

Correction, 307 Conn. 342, 361, 53 A.3d 983 (2012), citing Lafler v. Cooper, 132 S.Ct. at 

1389.  State proceedings have been stayed pending this Court’s ruling on the 

Commissioner’s petition for certiorari, and, consequently, there has not been a new 

sentencing hearing in the trial court nor any relief imposed in this case. 

The Connecticut Supreme Court thoroughly reviewed and considered this 

Court’s opinions in Lafler and Frye, and articulated a standard, designed to conform to 

Connecticut practice and procedures, pursuant to this Court’s decisions. Ebron, 307 

Conn. at 355-358. The court then applied that standard to the facts of this case. There 

is simply no significant federal question for this Court to address. 

Connecticut Procedure, the Facts of this Case, and the Decision Below 

                                                        
2 Thus, this case does not present the questions presented in Burt v. Titlow, 12-414, in 

which this Court recently granted the State of Michigan’s petition for writ of certiorari. 

The first two questions in Burt v. Titlow relate to deficient performance and the 

showing required to establish that the habeas petitioner would have accepted the offer 

but for counsel’s deficient performance. Neither is at issue in this case. As to the third 

question, this case is distinguishable factually, as well as legally.  In Burt v. Titlow, the 

Court of Appeals for the Sixth Circuit directed the state court to take action in a way 

that the State of Michigan claims unduly restricted the state court’s discretion to 

determine whether any relief at all is warranted. In this case, the Connecticut 

Supreme Court exercised its discretion to devise a remand order pursuant to Lafler 

that it deemed appropriate given the facts and circumstances of this case. Nothing in 

Lafler precludes the state court from reaching such a result. 
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In Connecticut, judges in the trial courts may mediate and actively participate in 

plea negotiations, and may even extend an offer that differs from the prosecution’s 

offer. See State v. Niblack, 220 Conn. 270, 596 A.2d 407 (1991) (approving of procedure 

where judge actively participates in plea negotiations, noting that if negotiations had 

not resulted in a plea, a different judge would preside over a subsequent trial or 

sentencing); State v. D’Antonio, 274 Conn. 658, 877 A.2d 696 (2005) (history of judicial 

participation in plea negotiations in Connecticut discussed; improper but not 

necessarily plain error for judge to violate the Niblack rule); H.P.T. v. Commissioner of 

Correction, 127 Conn. App. 480, 14 A.3d 1047 (2011), cert. granted, 304 Conn. 924 

(2012) (offer the habeas petitioner rejected on the advice of counsel was a court offer, 

which involved less prison time than the prosecutor’s offer). The purpose of these 

judicial pretrial conferences, of course, is to resolve the case short of trial. See Niblack, 

220 Conn. at 279-80 (recognizing judge’s role in encouraging and facilitating 

resolution); Conn. Practice Book § 39-11 et. seq.  

In this case, during such a conference, the parties discussed the case with a 

sentencing judge, and the prosecutor shared his reasons for the particular offer he 

made, which involved 6 years of incarceration to be followed by 5 years of probation, a 

violation of which would subject Mr. Ebron to an additional 4 years of incarceration. 

Defense counsel argued that the offer was too harsh and appealed to the judge to lower 

it. But the judge (the Hon. Joan Alexander) supported the prosecutor’s offer, saying 

that it was fair and that the court would not adjust it other than to substitute 5 years 

of conditional discharge instead of probation. Consequently, the prosecutor was 
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confident when he testified at the habeas hearing that had Mr. Ebron accepted the 

offer, the trial court would have accepted his plea and imposed sentence pursuant to 

the offer that day. Unfortunately for Mr. Ebron, his attorney advised him to reject the 

offer and enter an open plea before a different judge instead – advice that the 

Commissioner does not dispute constituted deficient performance under the 

circumstances. Following his open plea, Mr. Ebron was sentenced by the Hon. Richard 

Damiani to 11 years to serve. 

Prior to this Court’s decisions in Lafler v. Cooper and Missouri v. Frye, 

Connecticut state courts recognized that a habeas petitioner was entitled to relief if he 

could prove (1) counsel’s advice about whether to accept or reject a plea offer was 

deficient, and (2) there is a reasonable probability that, but for counsel’s advice, he 

would have accepted a plea offer that was more favorable than his ultimate disposition, 

and the trial court would have imposed the more favorable plea offer.3  On the basis of 

this state law, and law from, inter alia, the Court of Appeals for the Second Circuit,4 

                                                        
3 See Ebron v. Commissioner of Correction, 120 Conn. App. 560, 992 A.2d 1200 (2010), 

affirmed by 307 Conn. 342, 53 A.3d. 983 (2012); H.P.T. v. Commissioner of Correction, 

127 Conn. App. 480, 14 A.3d 1047 (2011), cert. granted, 304 Conn. 924 (2012); Smith v. 

Commissioner of Correction, 121 Conn. App. 85, 994 A.2d. 317, cert. denied, 297 Conn. 

921, 996 A.2d 1193 (2010); Herring v. Commissioner of Correction, 103 Conn. App. 431, 

930 A.2d 41, cert. denied, 284 Conn. 936, 937 A.2d 693 (2007); Sanders v. Commissioner 

of Correction, 83 Conn. App. 543, 851 A.2d 313, cert. denied, 271 Conn. 914, 859 A.2d 

569 (2004); Cimino v. Robinson, 6 Conn. App. 680, 507 A.2d 486 (1986); See also State 

v. Melendez, 291 Conn. 693, 706, 970 A.2d 64 (2009) (distinguishing the claim raised 

from the claim made in Sanders v. Comm’r: an ineffective claim in which a defendant 

“did not avail himself of a favorable plea offer solely because of trial counsel’s 

constitutionally deficient representation…”) 
4 Circuit court opinions cited by the state habeas court or appellate court as being 

consistent with its opinion(s) included Purdy v. United States, 208 F.3d 41 (2d Cir. 

2000); United States v. Gordon, 156 F.3d 376 (2d Cir. 1998); Boria v. Keane, 99 F.3d 



ix 

 

the habeas court granted Mr. Ebron’s habeas petition, and the Connecticut Appellate 

Court affirmed. Ebron v. Commissioner of Correction, 120 Conn. App. 560, 992 A.2d 

1200 (2010). While this case was pending in the Connecticut Supreme Court, this Court 

issued its decisions in Lafler and Frye. 

In Frye, this Court acknowledged that state procedures would shape the 

prejudice inquiry. Frye, 132 S.Ct. at 1410-1411 (“The Court has established the 

minimum requirements of the Sixth Amendment as interpreted in Strickland, and 

States have the discretion to add procedural protections under state law if they 

choose.”) Similarly, recognizing the wide latitude of habeas courts generally to craft a 

remedy commensurate with the constitutional violation, this Court left room for state 

courts to create procedures consistent with state law to afford relief where appropriate: 

In implementing a remedy in both of these situations, the trial court must weigh 

various factors; and the boundaries of proper discretion need not be defined here. 

Principles elaborated over time in decisions of state and federal courts, and in 

statutes and rules, will serve to give more complete guidance as to the factors 

that should bear upon the exercise of the judge’s discretion. 

 

Lafler, 132 S.Ct. at 1389 (noting that a trial court may consider “a defendant’s 

willingness, or willingness, to accept responsibility for his or actions” and that “it is not 

necessary here to decide as a constitutional rule” that the court may not consider 

“information concerning the crime that was discovered after the plea offer was made”). 

                                                                                                                                                                                          
492 (2d. Cir. 1996), cert. denied, 521 U.S. 1118, 117 S.Ct. 2508 (1997); United States v. 

Day, 969 F.2d 39 (3d. Cir. 1992); Toro v. Fairman, 940 F.2d 1065 (7th Cir. 1991); 

Wanatee v. Ault, 259 F.3d 700 (8th Cir. 2001); Engelen v. United States, 68 F.3d 238 (8th 

Cir. 1995); United States v. Blaylock, 20 F.3d 1458 (9th Cir. 1994); Williams v. Jones, 

571 F.3d 1086 (10th Cir. 2009). 

 In Lafler this Court observed that the prejudice test applied in United States v. 

Gordon, United States v. Day, Wanatee v. Ault and Williams v. Jones, was consistent 

with the test proscribed by the Court. Lafler, 132 U.S. at 1385. 
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The Connecticut Supreme Court did just that. It articulated a standard that 

would afford state habeas petitioners relief as required in Lafler and Frye, Ebron, 307 

Conn. at 358 n.11, but reconfigured the prejudice and remedy inquiries to conform to 

state law and procedure: “[T]o establish prejudice, a petitioner need establish only that 

(1) it is reasonably probable that, if not for counsel’s deficient performance, the 

petitioner would have accepted the plea offer, and (2) the trial judge would have 

conditionally accepted the plea agreement if it had been presented to the court.”5 

Ebron, 307 Conn. at 357. Upon finding deficient performance and prejudice, a habeas 

court must remand to the trial court “to determine whether the petitioner ‘should 

receive the term of imprisonment the government offered in the plea, the sentence he 

received, or something in between.’”6 Id. at 361, quoting Lafler, 132 S.Ct. at 1389. 

“[T]he trial court may consider the petitioner’s ‘earlier expressed willingness, or 

unwillingness, to accept responsibility for his or her actions’ and ‘information 

concerning the crime that was discovered after the plea offer was made.’” Ebron, 307 

Conn. at 361, quoting Lafler, 132 S.Ct. at 1389.  

The court explained that under its scheme, the petitioner ultimately needs to 

make the same showing required in Lafler and Frye in order to obtain relief: 

                                                        
5 “[T]he respondent [did] not dispute that the habeas court reasonably could have found 

that Judge Alexander would have conditionally accepted the plea agreement … We 

have concluded that such a finding is sufficient to establish prejudice in this context 

and that whether the trial court would have ordered a PSI report or obtained a victim’s 

statement, and, if so, the likely effect of that information on the sentence, should be 

considered at the remedy stage.” Ebron, 307 Conn. at 359-60. 
6 As discussed further, infra, in Connecticut habeas petitions are resolved by a state 

court designated for such a purpose; thus, in this case, Mr. Ebron’s habeas petition was 

granted by a state habeas court, not by the trial court that imposed sentence. 
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We recognize that, under our scheme, the burden of establishing prejudice is 

lower than that contemplated in Frye because the petitioner does not have to 

establish that the trial court would have imposed the sentence embodied in the 

plea agreement at that stage. Nevertheless, under our scheme, as in Lafler and 

Frye, the petitioner ultimately cannot obtain relief unless he establishes that it 

is reasonably probable both that the trial court would have accepted the plea 

agreement and that the court ultimately would have imposed the sentence 

embodied in the plea agreement in light of any information about the crime or 

the petitioner that would have come to light between the acceptance of the plea 

offer and sentencing. 

 

Ebron, 307 Conn. at 358 n.11. 

Critical to this Court’s understanding of the Connecticut Supreme Court’s 

decision is state law and procedure and how it applies to the facts and the result in this 

case. 

In Connecticut, state habeas proceedings take place in a superior court 

designated for such a purpose. See Conn. General Statutes § 52-466 (a)(2). In other 

words, a state habeas petition is not heard or resolved by the trial court from which the 

criminal conviction came. The Connecticut Supreme Court’s order relating to the 

remedy in this case must be read in that context. While the habeas court has broad 

discretion to order remedies for constitutional violations, Gaines v. Manson, 194 Conn. 

510, 528-29, 481 A.2d 1084 (1984); Conn. General Statutes § 52-470, only the trial 

court may impose sentence. Orcutt v. Commissioner of Correction, 284 Conn. 724, 743-

44, 937 A.2d 656 (2007). Habeas remedies, therefore, must strike a balance and honor 

both the habeas court’s duty to remedy constitutional violations and the trial court’s 

discretion to impose sentence.7 In this context, the court achieved this by assigning to 

                                                        
7 By contrast, in Lafler v. Cooper, the claim of ineffective assistance of counsel was 

raised and litigated in the state “trial court.” See Lafler, 132 S.Ct. at 1384. Thus, this 
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the habeas court the determination whether it was reasonably probable that the trial 

court would have “conditionally” accepted the offer and to the trial court the 

determination whether it actually would have imposed the offer and what sentence 

should be imposed now. Ebron, 307 Conn. at 357-62. 

The reference to the trial court’s “conditional” acceptance of the offer reflects 

state law and procedures relating to plea bargaining. A trial court may reject a plea 

agreement reached between the prosecution and defense. Conn. Practice Book §§ 39-7, 

39-10. When it does so, it must inform the parties and “advise the defendant personally 

in open court.” Conn. Practice Book §§ 39-10; 39-16. A trial court may change its mind 

up until the time sentence is imposed about whether to accept a plea agreement, and 

its acceptance may under certain circumstances be conditioned on a presentence 

investigation and victim input. See State v. Thomas, 296 Conn. 375, 995 A.2d 65 (2010). 

“[W]hen the victim chooses to make a statement, acceptance of a guilty plea must be 

contingent upon hearing from the victim in order to provide the victim with a 

meaningful right to participate in the plea bargaining process.” Thomas, 296 Conn. at 

390-91. Similarly, where a court has ordered a presentence investigation report, its 

acceptance of the plea agreement is “conditioned” on the results. Thomas, 296 Conn. at 

388-89. (“Where a presentence investigation report is statutorily mandated, a judge 

cannot make any promise or determination of the sentence he will impose before he has 

                                                                                                                                                                                          
Court’s discussion about the “trial court’s” discretion in determining a remedy refers to 

the court acting as the court adjudicating the claim. The Connecticut Supreme Court 

had to apply that framework to its system in which a habeas court adjudicates the 

ineffective assistance of counsel claim, but a trial court must impose the relief if it 

involves sentencing. 
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reviewed the report. Moreover, until sentence is pronounced, the trial court maintains 

power to impose any sentence authorized by law; and, though the sentencing judge 

may be conscience-bound to perform his own prior agreements with counsel and the 

parties, the court is not in law bound to impose a sentence that once seemed, but no 

longer seems, just and appropriate.”)  

Based on all of the foregoing, the Connecticut Supreme Court held that in this 

case, Mr. Ebron was entitled to be sentenced pursuant to the rejected offer if he could 

establish on remand one of the following scenarios:  

(1) Judge Alexander would not have ordered a PSI report or received other 

information unfavorable to the petitioner before sentencing, and, therefore, there 

would have been no reason for Judge Alexander ultimately to impose a more 

severe sentence than that embodied in the plea offer; (2) if Judge Alexander 

would have ordered a PSI report or received other unfavorable information 

before sentencing, such information would not have induced Judge Alexander to 

impose a more severe sentence than that embodied in the plea agreement; or (3) 

if there is no reasonable probability that Judge Alexander would have imposed 

the sentence embodied in the plea offer after considering the PSI report or other 

unfavorable information, there is still a reasonable probability that she would 

have imposed a significantly less severe sentence than the sentence actually 

imposed by Judge Damiani, and the petitioner would not have withdrawn his 

plea. 

 

Ebron, 307 Conn. 361-62. The court emphasized that this order was “specific to this 

case and … not intended to deprive habeas and trial courts of the flexibility required to 

exercise discretion to craft a proper remedy in any given case in light of the principles 

articulated in Frye and Lafler.” Id. at 362 n.16. 

REASONS FOR DENYING THE PETITION FOR CERTIORARI 

I. The Principles Underlying the Commissioner’s First Question 

Presented Were Rejected By This Court in Lafler v. Cooper and Missouri 

v. Frye. 
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 The Commissioner’s first question challenging the Connecticut Supreme Court’s 

application of the prejudice standard is ultimately a restatement of the claims and 

principles this Court rejected in Lafler and Frye: whether, pursuant to Lockhart v. 

Fretwell, 506 U.S. 364, 113 S.Ct. 838 (1993), Mr. Ebron “has been granted a windfall to 

which the law does not entitle him.” Petition for Certiorari at 3-4; Id. at 14-15 

(expressly challenging Lafler and Frye and misreading the decisions to say that a 

“harsher sentence” imposed after a rejected offer will always constitute prejudice and 

that “disparate outcomes will turn on application of the deficient performance 

assessment.”); Id. at 20 (asserting that in order to prove prejudice under Lafler, a 

petitioner must show that the rejected plea offer does not “avoid the full legal 

consequences of his actions” and that the outcome after trial was unjust); Id. at 23 (“[A] 

result that serendipitously gives to a defendant a more lenient outcome than that 

which is commensurate with his crime and background gives him the very ‘windfall’ to 

which this Court has said he is not entitled. Lockhart v. Fretwell, 506 U.S. 364, 369-

70); Id. at 25 (the question should not be what “a defendant could have received [but 

what] the defendant should have received”).  

 In Lafler and Frye, this Court rejected the Commissioner’s view that a habeas 

petitioner cannot show prejudice because his ultimate disposition was fair and that the 

rejected plea offer constitutes an unfair windfall pursuant to Lockhart v. Fretwell: 

Both Fretwell and [Nix v. Whiteside, 475 U.S. 157, 106 S.Ct. 988 (1986)] are 

instructive in that they demonstrate that there are also situations in which it 

would be unjust to characterize the likelihood of a different outcome as 

legitimate prejudice because defendants would receive a windfall as a result of 

the application of an incorrect legal principle or a defense strategy outside the 

law. Here, however, the injured client seeks relief from counsel’s failure to meet 
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a valid legal standard, not from counsel’s refusal to violate it. He maintains that, 

absent ineffective counsel, he would have accepted a plea offer for a sentence the 

prosecution evidently deemed consistent with the sound administration of 

criminal justice. The favorable sentence that eluded the defendant in the 

criminal proceeding appears to be the sentence he or others in his position would 

have received in the ordinary course, absent the failings of counsel. If a plea 

bargain has been ordered, a defendant has the right to effective assistance of 

counsel in considering whether to accept it. If that right is denied, prejudice can 

be shown if loss of the plea opportunity led to a trial resulting in a conviction on 

more serious charges or the imposition of a more severe sentence. 

 

(Citations and quotation marks omitted.) Lafler, 132 S.Ct. at 1387; Id. at 1389-90 

(“Courts have recognized claims of this sort for over 30 years, … and yet there is no 

indication … that defendants are receiving windfalls ...”); Id. at 1388 (“The fact that 

respondent is guilty does not mean he was not entitled by the Sixth Amendment to 

effective assistance or that he suffered no prejudice from his attorney’s deficient 

performance during plea bargaining.”) 

 Similarly, the Commissioner’s suggestion that this Court’s decisions in 

Strickland, Lafler and Frye require a court to consider “the appropriateness of the 

outcome” in its assessment of prejudice is also inaccurate. See Strickland v. 

Washington, 466 U.S. 668, 694, 104 S.Ct. 2052 (1984) (must show reasonable 

probability – a probability sufficient to undermine confidence in the outcome – that the 

result of the proceeding would have been different); Lafler, 132 S.Ct. at 1385 (must 

show a reasonable probability that the plea offer would have been presented to the 

court, the court would have accepted it, and the offer’s terms were less severe than 

what was imposed); Frye, 132 S.Ct. at 1409-10 (defendant would have accepted the 

offer, and reasonable probability that neither prosecution nor trial court would have 

prevented the offer from being implemented). The Commissioner contends that 
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Strickland sets as a “benchmark” for establishing a Sixth Amendment violation the 

existence of an unjust result and that Mr. Ebron cannot establish prejudice because his 

sentence was “just.” He ignores this Court’s application of Strickland’s “just result” 

component in Lafler, in which it explained that a result under these circumstances is 

not “just” where a defendant was denied fair process and “los[t] benefits he would have 

received in the ordinary course but for counsel’s ineffective assistance.” Lafler, 132 

S.Ct. at 1388.  

The Commissioner’s apparent position that plea bargains are not “just” and do 

not constitute “appropriate” sentences is surprising and calls into question our whole 

criminal justice system in which plea bargains play a central and critical role. This 

Court acknowledged as much in Frye: 

… Because ours is for the most part a system of pleas, not a system of trials, it is 

insufficient simply to point to the guarantee of a fair trial as a backstop that 

inoculates any errors in the pretrial process. To a large extent horse trading 

between prosecutor and defense counsel determines who goes to jail and for how 

long. That is what plea bargaining is. It is not some adjunct to the criminal 

justice system; it is the criminal justice system. … In today’s criminal justice 

system, therefore, the negotiation of a plea bargain, rather than the unfolding of 

a trial, is almost always the critical point for a defendant. 

To note the prevalence of plea bargaining is not to criticize it. The 

potential to conserve valuable prosecutorial resources and for defendants to 

admit their crimes and receive more favorable terms at sentencing means that a 

plea agreement can benefit both parties. In order that these benefits can be 

realized, however, criminal defendants require effective counsel during plea 

negotiations. Anything less might deny a defendant effective representation by 

counsel at the only stage when legal aid and advice would help him. 

 

(Citations and quotation punctuation omitted.) Frye, 132 S.Ct. at 1407; Lafler, 132 

S.Ct. at 1388 (“In the end, petitioner’s three arguments amount to one general 

contention: A fair trial wipes clean any deficient performance by defense counsel 
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during plea bargaining. That position ignores the reality that criminal justice today is 

for the most part a system of pleas, not a system of trials.”); see also Santobello v. New 

York, 404 U.S. 257, 260-61, 92 S.Ct. 495 (1971) (“Disposition of charges after plea 

discussions is not only an essential part of the process but a highly desirable part for 

many reasons.”) 

Thus, this Court has already rejected the principles underlying the 

Commissioner’s criticism of the Connecticut Supreme Court’s decision as improperly 

eliminating from the prejudice determination an assessment of what a sentence should 

be in light of all facts and circumstances. Petition at 28 (“[T]he [habeas petitioner] 

ought to show that the trial court was likely [to] have accepted the plea arrangement 

because it represented an appropriate ‘end result’ of his case.”); Id. (“The Connecticut 

Supreme Court failed to base its prejudice determination upon an objective assessment 

of what the final result would have been, but for the attorney’s error.”) 

Finally, the Commissioner takes issue with the Connecticut Supreme Court’s 

decision because the “prejudice determination [does] not encompass information about 

the nature of the crime or the perpetrator’s background that would normally come to 

light thereafter.” Petition at 25. In the Commissioner’s misguided view, the prejudice 

inquiry does not look to the time when the petitioner would have accepted the offer, but 

instead requires the petitioner to establish that now, the prosecutor would still not 

withdraw the offer and the trial court would still accept it. See Petition at 26 

(characterizing the inquiry as “whether a judge was likely to have accepted the plea 
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arrangement given the information later available to [the judge that sentenced Mr. 

Ebron pursuant to his open plea].”). This position finds no support in Lafler or Frye. 

 The Commissioner also asserts that the Connecticut Supreme Court wrongly 

“based its prejudice analysis subjectively on whether Judge Alexander would have 

accepted the plea offer … without considering whether, objectively, a judge of the court 

would deem the result appropriate.” Petition at 25; Id. at 26. The Commissioner 

misrepresents the supreme court’s analysis. The court reasoned that “in the absence of 

any evidence that the particular judge’s practice deviated significantly from the normal 

practice or that the particular sentence would have been an outlier … in the present 

case, we conclude that the factual finding that Judge Alexander would have 

conditionally accepted the plea agreement was sufficient to establish prejudice.” Ebron, 

307 Conn. at 360-61. 

 Moreover, the Commissioner takes Strickland’s preclusion of a particular judge’s 

sentencing practices out of context and to the point of absurdity. To say, in the context 

of these claims, that the would-be sentencing judge’s indication that she would or 

would not accept a plea offer is irrelevant to the prejudice inquiry is absurd. Clearly if 

Judge Alexander had said during the judicial pretrial that the State’s offer was too 

lenient and she would not have accepted a plea pursuant to it, Mr. Ebron would not be 

able to establish that his counsel’s deficient advice deprived him of that plea offer. Just 

as clearly, it is relevant to Mr. Ebron’s burden to establish that the court would have 

imposed sentence pursuant to the offer, that the would-be sentencing judge gave 

indication that she would impose that sentence. Connecticut does not foreclose the 
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possibility that if a judge’s indication is shown to be outside of ordinary reasonableness, 

the habeas petitioner will not have met his burden of proof.  

  In sum, in challenging the Connecticut Supreme Court’s approach to the 

prejudice inquiry, the Commissioner has misrepresented what occurred below and 

attempted to disguise the very arguments rejected in Lafler and Frye as new federal 

questions brought about by the decision in this case. The Connecticut Supreme Court 

properly applied the standard and principles this Court announced in Lafler and Frye 

to the facts of this case to find that Mr. Ebron established prejudice. The 

Commissioner’s complaints do not warrant review of this fact-specific and state-specific 

result.  

II. The Commissioner’s Second Question Is a Corollary to the First and 

Has Also Been Rejected by this Court; He Would Deny a Remedy to 

Habeas Petitioners Where the Ultimate Disposition Is Appropriate for 

the Crime(s) and Circumstances. 

 

The Commissioner’s second question is “whether the State’s interest in a 

punishment that fits the defendant’s crime and background constitutes a ‘competing 

interest,’ as that term is used in United States v. Morrison, 449 U.S. 361[, 101 S.Ct. 

665] (1981), that should be taken into account in remedying the constitutional 

prejudice.” Petition at 4-5; Id. at 5 (in crafting a remedy, the court must consider “the 

adequacy of the sentence and whether it serves penological goals” and “intervening 

events” between the time of the plea offer and the habeas trial); Id. at 31 (“The need for 

dispositions in criminal cases that serve penological goals by imposing punishment 

that fits the crime and the criminal is so deeply recognized that it must constitute a 

competing interest to be taken into account in remedying lapsed pleas.”) The 
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underlying premise is the same as for the first question. The Commissioner believes a 

just and appropriate disposition should preclude a habeas petitioner from obtaining 

relief for the deprivation of the effective assistance of counsel during plea negotiations.  

His position warrants little discussion, as it is wholly inconsistent with 

Strickland and its progeny, including the recent decisions in Lafler and Frye. See 

Kimmelman v. Morrison, 477 U.S. 365, 379, 106 S.Ct. 2574 (1986) (“The Sixth 

Amendment mandates that the state bear the risk of constitutionally deficient 

assistance of counsel.”) Moreover, as the state habeas court observed, “[The 

Commissioner] does not present any equitable considerations that would mitigate 

against renewal and acceptance of its original offer.” Memo of decision (Hon. Carl J. 

Schuman, January 4, 2008), included in the Commissioner’s Appendix at A-99. 

Also warranting little discussion is the Commissioner’s mischaracterization of 

the Connecticut Supreme Court’s decision as mandating in all circumstances that if a 

petitioner establishes that the trial court would have accepted the plea, the remedy 

must be that the petitioner will be sentenced pursuant to the rejected plea agreement. 

Petition at 5-6; Id. at 30 (the court’s “remedy strips the sentencing judge, ultimately, of 

the discretion that Lafler and Frye afford him or her in determining the sentence the 

respondent should receive.”)  To the contrary, the Connecticut Supreme Court plainly 

left intact the habeas and trial court’s discretion to craft an appropriate remedy given 

the facts and circumstances of a particular case; the more specific guidelines set out 

were expressly intended only to apply to the facts and circumstances of this case. See 

Ebron, 307 at 361 & 362 n.16; pages 4 and 7, supra. This Court did not preclude a state 
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court from crafting a fact-specific remedy in Lafler, and it specifically sanctioned 

resentencing pursuant to the rejected offer where the state court finds it appropriate. 

Lafler, 132 S.Ct. at 1389. 

CONCLUSION 

The Commissioner’s petition for certiorari disguises principles this Court has 

already rejected as novel legal issues purportedly brought about by Connecticut’s fact-

specific approach in this case and state-specific approach generally. It cannot be said 

that Connecticut’s approach is inconsistent with Lafler and Frye, or that it will result 

in an unacceptable expansion of a defendant’s rights under the Sixth Amendment.8 For 

all of the foregoing reasons, the petition for certiorari should be denied. 

 

      Respectfully Submitted, 

      AHMED KENYATTA EBRON 

 

 

     BY: TEJAS BHATT 

      Assistant Public Defender 

      Office of the Public Defender 

      235 Church Street 

      New Haven, CT 06510 

      Tel. 203.503.6818 

      Fax. 203.789.6863 

     Tejas.Bhatt@jud.ct.gov 

     Counsel of Record 

 

                                                        
8 Of course, Connecticut is free to extend additional protection to defendants as a 

matter of state law if it chooses to do so. See Danforth v. Minnesota, 552 U.S. 264, 288; 

128 S. Ct. 1029 (2008) (“[T]he remedy a state court chooses to provide its citizens for 

violations of the Federal Constitution is primarily a question of state law. Federal law 

simply sets certain minimum requirements that States must meet but may exceed in 

providing appropriate relief.”) (Quotation marks and citation omitted.) 
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