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i 

 
COUNTERSTATEMENT OF THE 

QUESTIONS PRESENTED 
 

 Indiana House Enrolled Act 1210 (2011) prevents 
any entity that performs abortions from receiving 
state monies through contracts or grants. The statute 
would preclude thousands of Indiana Medicaid recipi-
ents from receiving Medicaid-reimbursed services for 
family planning and other related health services 
from their provider-of-choice, Planned Parenthood of 
Indiana, Inc., because it also provides privately 
funded abortion services not reimbursable by Medi-
caid. Both courts below agreed that Planned 
Parenthood’s Medicaid patients could invoke 42 
U.S.C. § 1983 to challenge the Indiana law as viola-
tive of rights secured by the free-choice-of-provider 
provision of the Medicaid Act, 42 U.S.C. 
§ 1396a(a)(23), and that the Indiana statute likely 
violates the provision and should be preliminarily 
enjoined. The questions presented are: 

1. Did the Court of Appeals, in explicitly following 
the analysis prescribed by this Court, correctly hold 
that 42 U.S.C. § 1396a(a)(23), which guarantees 
Medicaid recipients the right to obtain Medicaid 
services from any qualified provider, may be enforced 
through 42 U.S.C. § 1983 by the recipients?  

2. Did the Court of Appeals correctly affirm the 
preliminary injunction issued by the District Court 
after concluding that respondents had established a 
likelihood of prevailing on their claim that Indiana’s 
law is inconsistent with 42 U.S.C. § 1396(a)(23), the 
Medicaid Act’s free-choice-of-provider provision?  
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PARTIES TO THE PROCEEDING 

AND RULE 29.6 STATEMENT 
 

 Petitioners accurately list the parties to this 
proceeding except that former respondent Carla 
Cleary, C.N.M., was dismissed as a party to this 
proceeding prior to the decision of the United States 
Court of Appeals for the Seventh Circuit.  

 Planned Parenthood of Indiana, Inc., is a non-
profit domestic corporation. It is not publicly held and 
has no parent corporation. 
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STATEMENT OF THE CASE 

 Planned Parenthood of Indiana, Inc. (“PPIN”) 
provides Medicaid-reimbursed family-planning ser-
vices to more than 9,000 persons annually through 
twenty-eight (28) health centers located throughout 
Indiana. These services include cancer screening, 
testing for sexually transmitted diseases, and the 
provision of a variety of birth-control options. PPIN 
also provides abortion services with private funding. 
PPIN and its clinics meet all licensing and other 
related requirements imposed by the State of Indi-
ana. It is periodically audited to confirm that it is in 
compliance with all of Medicaid’s requirements and it 
passes these audits.  

 The effect of Indiana House Enrolled Act 1210, 
now codified at Indiana Code § 5-22-17-5.5(b) (“the 
defunding statute”), would be to deny all Medicaid 
reimbursement to PPIN, despite the fact that the 
federal government currently covers 90% of the cost 
of reimbursement for family-planning services. See 42 
U.S.C. § 1396b(a)(5). This is because the Medicaid 
monies are paid to Medicaid providers by a state 
agency. 

 As the defunding statute was being considered 
by the Indiana General Assembly, the Indiana agen-
cy that administers the Medicaid program warned 
the legislature that the proposed statute would 
violate the recipients’ right to freedom of choice 
among providers as guaranteed by the Medicaid Act, 
42 U.S.C. § 1396a(a)(23). The General Assembly 
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nevertheless enacted the defunding statute and then 
sought permission from the federal government to 
amend the portion of Indiana’s federally-mandated 
Medicaid plan that requires Medicaid recipients to 
have freedom of choice among qualified providers. 
The Administrator of the Centers for Medicare & 
Medicaid Services denied Indiana’s request as incon-
sistent with the free-choice-of-provider requirement. 
Indiana then sought administrative review of this 
decision. It was affirmed by a hearing officer, and 
Indiana’s administrative appeal is pending. 

 The United States filed a Statement of Interest 
in the Seventh Circuit noting that, in its estimation, 
the free-choice-of-provider provision, 42 U.S.C. 
§ 1396a(a)(23), creates rights enforceable by recipi-
ents and that the defunding statute violates that 
provision. It noted in its Statement that “Indiana’s 
assertion of ‘carte blanche’ authority to ‘expel other-
wise competent Medicaid providers’ is contrary to 
HHS’s interpretation of the Medicaid statute and 
would be untenable even without regard to the defer-
ence that is owed to the Administrator’s determina-
tion.” (Brief for the United States as Amicus Curiae 
in Support of Appellees at 3). 

---------------------------------  --------------------------------- 
 

REASONS FOR DENYING THE WRIT 

 Petitioners (“Indiana”) have failed to present 
any compelling reason for this Court to grant plena-
ry review. Indiana’s contention that state plan 
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requirements under the Medicaid Act can never be 
enforced by Medicaid beneficiaries has not been 
adopted by any court of appeals, and is directly at 
odds with a provision of the Social Security Act (that 
Indiana never cites) expressly acknowledging the 
permissibility of such actions in appropriate circum-
stances. Nor is there any circuit split on the question 
of whether rights secured by the specific statute at 
issue here, the Medicaid Act’s free-choice-of-provider 
provision, 42 U.S.C. § 1396a(a)(23), can be enforced 
through 42 U.S.C. § 1983, and Indiana does not claim 
otherwise. Lacking a circuit conflict on the actual 
question presented, Indiana argues more generally 
that there is confusion in the lower courts about the 
proper legal standard to apply in determining wheth-
er to permit specific provisions of the Medicaid Act to 
be enforced through § 1983. The decision below, 
however, demonstrates no such confusion. It is a 
straightforward application of this Court’s controlling 
case law – Blessing v. Freestone, 520 U.S. 329 (1997), 
and Gonzaga University v. Doe, 536 U.S. 273 (2002) – 
and thus a poor vehicle for considering whatever 
confusion may exist (and there is none) regarding the 
enforceability through § 1983 of other provisions of 
the Medicaid Act. Similarly, the Seventh Circuit’s 
conclusion that plaintiffs are likely to prevail on their 
claim that Indiana’s defunding statute is inconsistent 
with the Medicaid Act’s free-choice-of-provider re-
quirement is plainly correct and entirely consistent 
with the views of the federal agency charged with 
enforcing the Medicaid Act. Finally, this case is not a 
proper candidate for plenary review inasmuch as it is 
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still at the preliminary injunction stage and there are 
alternative grounds to affirm the Seventh Circuit’s 
decision.  

 
I. INDIANA’S CLAIM THAT STATE PLAN 

REQUIREMENTS UNDER THE MEDICAID 
ACT CAN NEVER CREATE PRIVATELY 
ENFORCEABLE RIGHTS IGNORES THE 
PLAIN AND CONTRARY LANGUAGE OF 
THE SOCIAL SECURITY ACT 

 Indiana’s threshold position is that the courts 
below erred in considering whether the free-choice-of-
provider provision of the Medicaid Act creates pri-
vately enforceable rights because, in Indiana’s view, a 
state plan requirement imposed as a condition of the 
Medicaid Act can never create privately enforceable 
rights. That categorical position has never been 
adopted by any court of appeals, is directly contrary 
to the plain language of Congress, and therefore was 
correctly rejected by the courts below.  

 Specifically, 42 U.S.C. § 1320a-2 provides that 
“[i]n an action brought to enforce a provision of this 
chapter [of the Social Security Act], such provision is 
not to be deemed unenforceable because of its inclu-
sion in a section of this chapter requiring a State plan 
or specifying the required contents of a State plan.” 
This provision, which was adopted as part of the 
Social Security Act after this Court’s decision in Suter 
v. Artist M., 503 U.S. 347 (1992), was enacted precise-
ly to foreclose the argument being made by Indiana – 
that no provision of the Social Security Act can ever 
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be enforced through § 1983. Indiana’s position that 
the Medicaid Act does not authorize private actions 
under any circumstances cannot be reconciled with 
this clear statutory command. Perhaps recognizing as 
much, Indiana’s petition fails even to mention 
§ 1320a-2. 

 Moreover, as the Seventh Circuit noted, Indiana’s 
“categorical argument cannot be correct; if it were, 
then the elaborate doctrine worked out in Gonzaga 
University and its predecessors would be unneces-
sary.” (App. 22a). Those decisions examine carefully 
when, and under what circumstances, specific statu-
tory sections can be privately enforced by beneficiar-
ies through § 1983. Indiana’s position, however, is 
that such provisions can never be privately enforced, 
rendering superfluous the entirety of this Court’s 
jurisprudence in this area. Indiana’s effort to short 
circuit the analytic framework adopted by this Court 
in Blessing and Gonzaga has no merit and does not 
warrant plenary review.1 

 
 1 Without mentioning them, Indiana’s argument would 
reverse numerous decisions of this Court, both before and after 
Gonzaga that allowed beneficiaries of programs under the Social 
Security Act to bring actions claiming violations of particular 
provision of the Act. See, Arkansas Department of Health and 
Human Services v. Ahlborn, 547 U.S. 268, 280-85 (2006) (Medi-
caid recipient allowed to bring suit that resulted in a decision 
that Arkansas violated Medicaid state plan requirements); Shea 
v. Vialpando, 416 U.S. 251, 256-57, 265 (1974) (recipients of Aid 
to Families with Dependent Children [“AFDC”] demonstrated 
that Colorado regulation violated provision of Social Security 

(Continued on following page) 
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II. THERE IS NO CIRCUIT CONFLICT RE-
GARDING THE ENFORCEABILITY OF 
§ 1396a(a)(23), NOR IS THERE LOWER 
COURT CONFUSION REGARDING THE 
APPLICABLE LEGAL STANDARDS 

A. There is No Circuit Split on the En-
forceability of the Specific Provision 
at Issue 

 Indiana does not even claim that there is a 
circuit split on whether 42 U.S.C. § 1396a(a)(23) – the 
Medicaid Act’s free-choice-of-provider requirement 
and the only statute at issue here – can be privately 
enforced in a § 1983 action. There is not. 

 The only other circuit to consider the question 
post-Gonzaga is the Sixth Circuit. Like the Seventh 
Circuit in this case, it concluded that § 1396a(a)(23) 
“creates enforceable rights that a Medicaid benefi-
ciary may vindicate through § 1983.” Harris v. 
Olszewski, 442 F.3d 456, 461 (6th Cir. 2006). Prior to 

 
Act); Rosado v. Wyman, 397 U.S. 397, 401 (1970) (concluding, in 
litigation by AFDC recipients, that New York statute violated a 
portion of the Social Security Act); King v. Smith, 392 U.S. 309, 
311-16 (1968) (affirming, in litigation by AFDC beneficiaries, 
that Alabama regulation violated Social Security Act). While 
most of these cases were decided long before this Court estab-
lished the modern parameters for determining congressional 
intent to allow the private enforcement of rights, they represent 
the clear recognition that merely because a requirement is 
imposed on a state as part of a Social Security state plan 
requirement does not mean that it is automatically unenforcea-
ble.  
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Gonzaga and Blessing the Eleventh Circuit reached 
the identical conclusion in Silver v. Baggiano, 804 
F.2d 1211, 1218 (11th Cir. 1986), abrogated on other 
grounds by Lapides v. Bd. of Regents of Univ. Sys. of 
Ga., 523 U.S. 613 (2002). No circuit court or state 
court of last resort has held to the contrary. 

 
B. The Decision Below Does Not Reflect 

Any Doctrinal Confusion 

 Lacking a circuit conflict, Indiana suggests that 
this Court should grant certiorari to resolve ostensi-
ble confusion in the lower courts about the proper 
standard to apply in determining whether Medicaid 
rights can be privately enforced. More particularly, 
Indiana contends that the lower courts have strug-
gled to understand whether and to what extent this 
Court’s decision in Wilder v. Virginia Hospital Ass’n, 
496 U.S. 498 (1990), remains good law in light of 
Gonzaga and Blessing. As evidence of that confusion, 
Indiana implies that the Seventh Circuit erred in 
over-relying on Wilder. 

 To the contrary, the Seventh Circuit’s decision is 
firmly grounded in the language and reasoning of 
Blessing and Gonzaga. Before recognizing that rights 
secured by the free-choice-of-provider provision set 
forth in 42 U.S.C. § 1396a(a)(23) were enforceable 
through § 1983, the Seventh Circuit reiterated the 
three-part test articulated in Blessing and stressed 
in addition, as demanded by Gonzaga, that there 
must be an unambiguously conferred right with an 
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unmistakable focus on the benefitted class. (App. 13a-
15a). Thus, as the Seventh Circuit made clear, “the 
statute must contain ‘rights-creating language’ that 
unambiguously creates an ‘ ‘‘individual entitlement.” ’ 
[Gonzaga, 536 U.S.] at 287 (quoting Blessing, 520 
U.S. at 343).” (Id. 15a-16a).  

 Nothing in the Seventh Circuit’s decision even 
remotely suggests that it deemed Wilder controlling, 
rather than Blessing and Gonzaga. Indeed, the court 
made little mention of Wilder in its decision. It cited 
the case’s general description of the Medicaid pro-
gram (id. 5a, 23a), and also cited it in support of its 
conclusion – unchallenged by Indiana – that the 
Medicaid Act does not contain sufficient comprehen-
sive administrative remedies to evince congressional 
intent to preclude a § 1983 remedy. (Id. 16a, 19a). 
And, it noted that Indiana’s argument that the lan-
guage of § 1396a(a)(23) failed the Blessing and Gon-
zaga standards for creating an enforceable right was 
“hard to reconcile with Wilder and a fair amount of 
precedent from this and other circuits.” (Id. 21a). 

 In short, Wilder was properly cited, not as the 
case that articulates the current standard for estab-
lishing whether rights under a particular statutory 
provision are enforceable through 42 U.S.C. § 1983, 
but as an example of a case where a statutory section, 
since-repealed, was found to create such an enforcea-
ble right. This is precisely the manner in which this 
Court cited Wilder in Gonzaga. See 536 U.S. at 280. 
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 To the extent that there may be confusion about 
how these standards apply to other provisions of the 
Medicaid Act, this is not the case to resolve it. This 
case involves only one particular provision in that 
lengthy Act, the provisions of which vary widely. As 
this Court cautioned in Blessing, 520 U.S. at 340, 
each statutory section must be analyzed independent-
ly. In any event, Indiana’s claim of doctrinal confusion 
is significantly overstated. The cases cited by Indiana 
in its Petition in an attempt to demonstrate this 
confusion (Pet. 15-17) actually demonstrate the 
opposite. Each case initially cited by Indiana that 
actually determines whether a right is created is 
explicit that it is utilizing Blessing and/or Gonzaga, 
not Wilder, to determine whether an enforceable right 
is present.2 Then, Indiana characterizes two circuit 

 
 2 See Bryson v. Shumway, 308 F.3d 79, 88 (1st Cir. 2002) 
(citing Wilder to support the point that some Medicaid Act 
provisions support a § 1983 claim, but noting that not all do and 
the test of Blessing must be satisfied); Rabin v. Wilson-Coker, 
362 F.3d 190, 202 (2d Cir. 2004) (analyzing provision under 
Gonzaga and post-Gonzaga precedent); Sabree ex rel. Sabree v. 
Richman, 367 F.3d 180, 189, 192 (3d Cir. 2004) (noting that 
Blessing and Gonzaga must be satisfied in determining whether 
the statute created enforceable rights); Doe v. Kidd, 501 F.3d 
348, 355-56 (4th Cir. 2007) (citing the Blessing factors and the 
point, articulated in Gonzaga, that only rights can be enforced 
through § 1983, and citing Wilder for the proposition that 
Medicaid Act provisions are not necessarily precluded from 
enforcement through § 1983); S.D. ex rel. Dickson v. Hood, 391 
F.3d 581, 602-05 (5th Cir. 2004) (applying the Blessing test and 
noting the need, as stressed in Gonzaga, that the statute contain 
rights creating language); Westside Mothers v. Haveman, 289 
F.3d 852, 862 (6th Cir. 2002) (applying the Blessing test after 

(Continued on following page) 
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cases as rejecting the approach of these other circuits 
and in some way creating a conflict. Yet, these cases 
do nothing different – they also hold that Blessing 
and Gonzaga establish the prevailing test.3 The 
circuits are thus united in their understanding of the 

 
citing Wilder for the point that the Supreme Court has held that 
in some circumstances a provision of Medicaid is enforceable 
through § 1983); Bertrand ex rel. Bertrand v. Maram, 495 F.3d 
452, 456-57 (7th Cir. 2007) (assuming a private right of action, 
without deciding issue, in order to deny plaintiffs’ claim on the 
merits); Pediatric Specialty Care, Inc. v. Arkansas Dep’t of 
Human Servs., 443 F.3d 1005, 1014-15 (8th Cir. 2006), cert. 
granted and vacated in part and remanded with instructions to 
dismiss claims as moot, 551 U.S. 1142 (2007) (in the portion of 
the case subsequently vacated by this Court on other grounds, 
analyzing claim under Gonzaga, and citing Wilder merely for the 
“proposition” – unanimously supported by the circuits – “that 
the Medicaid Act may create enforceable rights”); Watson v. 
Weeks, 436 F.3d 1152, 1157-62 (9th Cir. 2006) (analyzing claim 
under Blessing and Gonzaga, and citing Wilder merely as 
support for its conclusion that the availability of state adminis-
trative remedies does not foreclose a § 1983 claim). 
 3 See Mandy R. ex rel. Mr. & Mrs. R. v. Owens, 464 F.3d 
1139, 1146-47 (10th Cir. 2006) (noting that, while Gonzaga 
tightened the test for finding an enforceable right, it did not 
overrule Wilder); Martes v. Chief Executive Officer of South 
Broward Hosp. Dist., 683 F.3d 1323, 1326 (11th Cir. 2012) 
(without mention of Wilder, analyzing provision under Blessing 
and Gonzaga, and concluding that provision was not focused on 
the individual beneficiary so as to create a right).  
 Indiana also cites to Jones v. District of Columbia, 996 A.2d 
834 (D.C. App. 2010) as a prime example of a court that rejects 
Wilder. But in Jones the plaintiffs argued that, under Wilder, 
any provision of the Medicaid Act was enforceable through 
§ 1983, id. at 845, an erroneous argument quickly and properly 
rejected.  
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appropriate standard to apply in deciding whether 
specific provisions of the Medicaid Act can be private-
ly enforced.  

 Applying the test set forth in Blessing and Gon-
zaga, moreover, the lower courts have reached a 
broad consensus regarding which provisions of the 
Medicaid Act can be privately enforced. At page 19 of 
its Petition and in a table beginning at page 123a of 
its Appendix, Indiana attempts to demonstrate that 
courts have split on their interpretation of whether 
particular portions of the Medicaid Act may be en-
forced through § 1983. In fact, however, the list of 
cases demonstrates remarkable unanimity among 
courts as to whether particular provisions of the 
Medicaid Act are or are not privately enforceable, 
which in turn demonstrates that courts are carefully 
heeding this Court’s requirement that analysis must 
be made of “the provision in question.” Blessing, 520 
U.S. at 340.4 In the small number of circumstances in 

 
 4 The chart does describe a single seeming disagreement 
among the circuits concerning the enforceability of 42 U.S.C. 
§ 1396a(a)(30), which requires that states safeguard against 
unnecessary utilization of Medicaid services and insure that 
payments are sufficient to enlist providers. (App. 130a). How-
ever, the only case cited as finding that the provision is enforce-
able under § 1983 by Medicaid recipients is the Pediatric 
Specialty Care case that was vacated by this Court. See n.2, 
supra and 551 U.S. 1142 (2007). All other circuits that have 
reached the issue since Gonzaga have determined that Section 
1396a(a)(30) is not enforceable through § 1983. Equal Access for 
El Paso v. Hawkins, 509 F.3d 697, 703 (5th Cir. 2007); Westside 
Mothers, 454 F.3d at 542-43; Sanchez v. Johnson, 416 F.3d 1051, 

(Continued on following page) 
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which courts have differed over the enforceability of a 
particular position, the majority of courts have 
reached one conclusion with a lone district court 
adhering to the contrary position.  

 
III. THE DECISION BELOW IS CORRECT 

A. The Seventh Circuit Properly Held 
that § 1396a(a)(23) Creates Enforcea-
ble Rights for Medicaid Patients. 

 Gonzaga and Blessing establish a three-part test 
for determining whether statutory provisions create 
privately enforceable rights. The statute must be 
written in terms of individual rights, it must be 
mandatory, and the obligations it imposes must be 
specific enough to allow for judicial enforcement. The 
Seventh Circuit correctly held that all three require-
ments were satisfied here. 

 The free-choice-of-provider provision set forth in 
§ 1396a(a)(23) contains paradigmatic “rights-creating 
terms.” Gonzaga, 536 U.S. at 284. Using “individually 
focused terminology,” id. at 287, which is clearly 
“ ‘phrased in terms of the persons benefitted,’ ” id. at 

 
1062 (9th Cir. 2005); Mandy R., 464 F.3d at 1147-48; Long Term 
Pharmacy Alliance v. Ferguson, 362 F.3d 50, 57-59 (1st Cir. 
2004). Prior to Gonzaga, the First Circuit had suggested that 
Section 1396a(a)(30) was enforceable by recipients. Visiting 
Nurse Ass’n v. Bullen, 93 F.3d 997, 1004 n.7 (1st Cir. 1996). The 
circuit court’s contrary decision in Ferguson, after applying 
Gonzaga, is a further demonstration of the lack of doctrinal 
confusion in the lower courts.  
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284 (quoting Cannon v. University of Chicago, 441 
U.S. 677, 692 n.13 (1979)), it guarantees Medicaid 
recipients the right to obtain [Medicaid services] from 
any institution, agency . . . or person, qualified to 
perform the service,” 42 U.S.C. § 1396a(a)(23). This 
language “gives recipients the right to choose among 
a range of qualified providers, without government 
interference.” O’Bannon v. Town Court Nursing Ctr., 
447 U.S. 773, 785 (1980).  

 The Seventh Circuit also properly concluded that 
the free-choice-of-provider requirement satisfies the 
second prong of Blessing. The statute contains a clear 
pronouncement that “does not contain the kind of 
vagueness that would push the limits of judicial 
enforcement.” Harris v. Olszewski, 448 F.3d 456, 462 
(6th Cir. 2006). Finally, the rights created by 
§ 1396a(a)(23) are expressed in mandatory terms. 
Indiana “must . . . provide” for beneficiaries to choose 
freely among providers, 42 U.S.C. § 1396a(a)(23).  

 As noted above, every other circuit to consider 
whether § 1396a(a)(23) creates privately enforceable 
rights has reached the same conclusion. See Harris, 
442 F.3d at 461; Silver, 804 F.2d at 1218.5 The 

 
 5 In addition to the other circuit courts that have deter-
mined that § 1396a(a)(23) creates rights enforceable through 
§ 1983, three district courts have reached the identical conclu-
sion. See Planned Parenthood Arizona, Inc. v. Betlach, 
___F. Supp. 2d ___, No. CV-12-01533, 2013 WL 495555, *3-4 (D. 
Ariz. Feb. 8, 2013); G. ex rel. K. v. Hawai’i Dep’t of Human Res., 
2009 WL 1322354, *11-12 (D. Haw. May 11, 2009); Women’s 
Hosp. Found. v. Townsend, 2008 WL 2743284, *8 (M.D. La. July 10, 

(Continued on following page) 
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Executive Branch is in agreement as well and so 
indicated in its Statement of Interest in the Seventh 
Circuit. 

 
B. Respondents Have Established a Like-

lihood of Prevailing on the Claim that 
Indiana’s Defunding Statute Violates 
§ 1396a(a)(23), as the Seventh Circuit 
Properly Held in Affirming the Dis-
trict Court’s Preliminary Injunction 

 Section 1396a(a)(23) provides that a state plan 
for the delivery of Medicaid services “must provide” 
that “any individual eligible for medical assistance 
. . . may obtain such assistance from any institution, 
agency, community pharmacy, or person qualified to 
perform the service or services required . . . , who 
undertakes to provide such services.” See also 42 
C.F.R. § 431.51(a)(1) & (b). This language is straight-
forward and absolute: it guarantees beneficiaries not 
just a choice of providers but, rather, a choice among 

 
2008). The one district court case that concluded that the section 
does not create enforceable rights in Medicaid patients failed to 
provide any reasoning for its conclusion that the statute does 
not contain unambiguous rights-creating language, M.A.C. v. 
Betit, 284 F. Supp. 2d 1298, 1307 (D. Utah 2003), a point noted 
by both the Sixth Circuit and the Seventh Circuit below. (App. 
21a [citing Harris, 442 F.3d at 463]). In holding that 
§ 1396a(a)(23) does not create enforceable rights in Medicaid 
providers, the court in Belen Consolidated Schools v. Otten noted 
that this Court “has held that this provision creates rights in 
Medicaid recipients.” 259 F. Supp. 2d 1203, 1210-11 (citing 
O’Bannon v. Town Court Nursing Center, 447 U.S. 773, 785 (1980)). 
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“any” provider that is willing and qualified. As the 
Seventh Circuit held, and as the Executive Branch 
agreed, this expansive guarantee of the right to 
choose any willing provider is irreconcilable with 
Indiana’s defunding statute.6 

 Indiana’s only response to this common-sense 
conclusion is that it may eliminate a patient’s choice 
of provider simply by imposing its own definition of 
what it means to be a “qualified” provider of services 
under the Medicaid Act. And, the only limiting con-
struction that Indiana offers is a concession that this 
provision would be violated “where the state’s rules 
eliminated all choice whatever.” (Pet. 32).7  

 
 6 In the Court of Appeals, PPIN also argued that to the 
extent that the defunding statute stripped it of both Medicaid 
funds and a non-Medicaid grant, the statute was void as an 
unconstitutional condition. See, e.g., Lingle v. Chevron U.S.A., 
Inc., 544 U.S. 528, 547 (2005) (citing Dolan v. City of Tigard, 512 
U.S. 374, 385 (1994)); Shapiro v. Thompson, 394 U.S. 618, 634 
(1969). The Court of Appeals addressed the unconstitutional 
conditions argument only with regard to the non-Medicaid grant 
and concluded that the plaintiffs were not likely to succeed on 
their unconstitutional conditions claim. (App. 45a-51a). PPIN is 
simultaneously filing a conditional cross-petition seeking 
plenary review on this issue so that, should the Court grant 
certiorari, PPIN will be able to assert this argument as an 
alternative ground to affirm. 
 7 Indiana suggested in the Court of Appeals that PPIN 
could continue to participate in Medicaid by creating a separate 
entity to do so. The Seventh Circuit rejected this argument, 
noting that the defunding law does not appear to allow this 
option (App. 50a n.14) and Indiana has not pursued its sugges-
tion here. 
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 Indiana’s strained interpretation of § 1396a(a)(23) 
simply cannot be reconciled with the statute’s plain 
language, which does not limit patients to some 
undefined subset of qualified providers but permits 
patients to choose from “any [provider] qualified to 
perform the service or services required.” See also Doe 
v. Kidd, 419 Fed. App’x 411, 416 (4th Cir. 2011) (Sec-
tion 1396a(a)(23) “ ‘is clearly drawn to give Medicaid 
recipients the right to receive care from the Medicaid 
provider of their choice, rather than the government’s 
choice.’ ”) (quoting Silver v. Baggiano, 804 F.2d at 
1217). Indiana’s reading of § 1396a(a)(23) also cannot 
be reconciled with the legislative history of the stat-
ute, which confirms that Congress intended not 
merely to protect patient access to services but to 
“require States to offer” beneficiaries “freedom in 
their choice of medical institution or medical practi-
tioner.” H.R. Rep. No. 90-544, S. Rep. No. 90-744, 
reprinted in 1967 U.S.C.C.A.N. 2834, 3021 (emphasis 
added).8  

 
 8 In fact, Congress specifically singled out patients’ choice in 
family planning services for additional protection. While U.S. 
Department of Health and Human Services may generally waive 
§ 1396a(a)(23)(A) to the extent necessary to allow states to 
implement managed care systems, see 42 U.S.C. § 1396n(b)(1), 
such a waiver cannot extend to family planning services. With 
respect to these services (and with certain limited exceptions not 
applicable), a Medicaid patient’s “enrollment . . . in a primary 
care case-management system . . . or a similar entity shall not 
restrict the choice of the qualified person from whom the 
individual may receive services.” 42 U.S.C. § 1396a(a)(23)(B) 
(emphasis added). Congress explained that this sub-section 

(Continued on following page) 
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 This is, moreover, the understanding of the text 
adopted by the U.S. Department of Health and Hu-
man Services (HHS), which is statutorily responsible 
for implementing the Medicaid Act. Following the 
passage of its defunding statute, Indiana sought leave 
from HHS to amend its state plan in order to incorpo-
rate the requirements of its new law. Of course, the 
requesting of this amendment in the first place is 
itself a tacit admission that PPIN may not be denied 
provider status under Indiana’s currently binding 
state Medicaid plan. Regardless, HHS denied the 
proposed amendment, concluding that the defunding 
statute runs afoul of the free-choice-of-provider 
provision. That denial is entitled to Chevron defer-
ence. See Chevron U.S.A., Inc. v. Natural Resources 
Defense Council, Inc., 467 U.S. 837 (1984).9 HHS also 
noted in its Statement of Interest in the Seventh 
Circuit that the defunding statute violates the free-
choice-of-provider guarantee of § 1396a(a)(23). 

 
codified its “concern[ ]  that there be no restrictions on access . . . 
to the family planning providers of [recipients’] choice.” H.R. 
Rep. No. 100-391, reprinted in 1987 U.S.C.C.A.N. 2313-1, 2313-
360 (emphasis added). 
 9 At least seven circuits have concluded that HHS decisions 
on proposed amendments to state Medicaid plans are entitled to 
Chevron deference. See West Virginia v. Thompson, 475 F.3d 204, 
212 (4th Cir. 2007); Harris v. Olszewski, 442 at 469-71; Alaska 
Dep’t of Health & Soc. Servs. v. Ctrs. for Medicare & Medicaid 
Servs., 424 F.3d 931, 938-39 (9th Cir. 2005); PhRMA v. Thomp-
son, 362 F.3d 817, 821-22 (D.C. Cir. 2004); Perry v. Dowling, 95 
F.3d 231, 236-37 (2d Cir. 1996); Texas v. U.S. Dep’t of Health & 
Human Servs., 61 F.3d 438, 440 (5th Cir. 1995); Georgia v. 
Shalala, 8 F.3d 1565, 1572-73 (11th Cir. 1993).  
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 Not only would Indiana’s interpretation read the 
free-choice-of-provider provision out of existence, but 
it would also render meaningless numerous other 
provisions of the Medicaid Act. See, e.g., Gustafson v. 
Alloyd Co., 513 U.S. 561, 574 (1995) (courts should 
avoid interpreting statutes in a manner that “renders 
some words altogether redundant”). After all, if a 
state could render a provider “unqualified” simply by 
terminating its enrollment in the Medicaid program, 
then: 

• Section 1396a(p)(1) – which permits 
states to exclude providers for any rea-
son that providers could be excluded 
from the Medicare program – would be 
redundant insofar as states would al-
ready possess this discretion. 

• Section 1396a(a)(23)(B) – which in part 
permits Puerto Rico, the Virgin Islands, 
and Guam (but only these territories) to 
restrict provider choice in a managed 
care program – would be redundant 
again insofar as these territories would 
already possess this discretion. 

• Section 1396n(a) – which provides that a 
state will not be deemed out of compli-
ance with the free-choice-of-provider 
provision based on selecting several 
specified options concerning the provi-
sion of services – would be redundant in-
sofar as a state would not be out of 
compliance with freedom of choice any-
way. 
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• Section 1396n(b)(4) – which permits 
states, under specified circumstances, to 
request a waiver of certain requirements 
of the Medicaid Act so as to restrict the 
providers from which an individual may 
receive services other than family-
planning services would be unnecessary 
insofar as a State would need no waiver 
to restrict providers in this manner. 

These inconsistencies are not touched upon in the 
Petition, although they underscore the validity of the 
Seventh Circuit’s holding and the federal govern-
ment’s guidance.10  

 
 10 Against the weight of all these provisions, Indiana 
focuses on a standard savings clause in § 1396a(p)(1), which 
clarifies that the specific categories of state authority laid out in 
that provision are not exclusive but rather are “in addition to 
any other authority.” (Pet. 34-37). This provision, enacted as 
part of the Medicare and Medicaid Patient and Program Protec-
tion Act of 1987, was intended not to override the free-choice-of-
provider provision but “to improve the ability of the Secretary 
. . . of the Department of Health and Human Services to protect 
[certain programs, including the Medicaid program] from fraud 
and abuse, and to protect the beneficiaries of those programs 
from incompetent practitioners and from inappropriate or 
inadequate care.” S. Rep. No. 100-109, at 1 (1987), available at 
1987 WL 61463. Notably, the bill was prompted by the release 
by the U.S. General Accounting Office of “a report to the Secre-
tary of HHS which concluded that there was a need to expand 
Federal authority to protect Medicare and Medicaid patients 
from health care practitioners who lose their licenses,” id. at 3, 
and the introduction to the bill repeatedly focused on HHS’s 
then-current inability to exclude providers from participation  
in the Medicaid program for a variety of reasons relating to 
fraud, abuse, or other unethical practices, id. at 2-4. To read 

(Continued on following page) 
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 Nonetheless, Indiana claims the right to termi-
nate any entity’s provider status when that termina-
tion, in Indiana’s estimation, will “target[ ]  some 
legitimate government objective.” (Pet. 33). In sup-
port of this interpretation, Indiana relies in part on a 
series of cases where an entity’s provider status was 
terminated for reasons related to ethics or profes-
sional competency and which do not concern the free-
choice-of-provider provision at all. (Pet. 34-39). See 
Guzman v. Shewry, 552 F.3d 941, 949-50 (9th Cir. 
2008) (provider disqualification for fraud affirmed 
insofar as 42 U.S.C. § 1320a-7(b)(5) permits program 
exclusion “for reasons bearing on the individual’s or 
entity’s professional competence, professional perfor-
mance, or financial integrity”); First Med. Health 
Plan, Inc. v. Vega-Ramos, 479 F.3d 46, 52-53 (1st Cir. 
2007) (provider disqualification for financial conflict-
of-interest); Plaza Health Labs., Inc. v. Perales, 878 
F.2d 577 (2d Cir. 1989) (provider disqualification 
based on the dumping of hazardous waste, where the 
Medicaid Act specifically permits states to “estab-
lish[ ]  and maintain[ ]  health standards” that must be 
met by participants in the program, see 42 U.S.C. 
§ 1396a(a)(9)); Triant v. Perales, 491 N.Y.S.2d 486, 
488 (N.Y. App. Div. 1985) (provider disqualification 
based on state-law requirement to maintain adequate 

 
§ 1396a(p)(1) as broadly as Indiana does would require not only 
ignoring the explicit language of the provision (as well as the 
terms of § 1396a(a)(23)), but also the context in which it was 
enacted. 
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records, which appears to be substantially identical to 
requirements imposed by the Medicaid Act itself, see 
42 U.S.C. § 1396a(a)(27)(A)). In each of these cases 
the provider was terminated for a Medicaid-related 
reason specifically contemplated by the Medicaid Act. 
They were therefore not “qualified” within the mean-
ing of § 1396a(a)(23). 

 Indiana is left, then, with the Second Circuit’s 
decision in Kelly Kare, Ltd. v. O’Rourke, 930 F.2d 170 
(2d Cir. 1991), but Kelly Kare is of no help. The plain-
tiffs in Kelly Kare were challenging a local social 
services agency’s decision not to renew a Medicaid 
contract without providing a reason. The Second 
Circuit’s focus was on whether § 1396a(a)(23) created 
a property interest sufficient to render the agency’s 
action violative of the due process clause, and the 
court held that it did not. To the extent that Kelly 
Kare contains language inconsistent with the analy-
sis of the Seventh Circuit, it hardly creates a conflict 
worthy of certiorari. Importantly, Kelly Kare was 
decided before the federal government issued its 
authoritative interpretation of § 1396a(a)(23), and it 
has not been followed by any circuit considering a 
claimed violation of that provision.  

 Because the Seventh Circuit properly applied the 
plain language of § 1396a(a)(23), plenary review is 
not warranted.11 

 
 11 Indiana argues also that certiorari is warranted on the 
second question presented because numerous jurisdictions have, 

(Continued on following page) 
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IV. THIS CASE IS A POOR VEHICLE TO 
DECIDE THE QUESTIONS PRESENTED 
BY THE PETITION 

 Regardless of whether § 1983 provides a cause of 
action here, Indiana’s violation of the free-choice-of-
provider provision can be challenged through a 
preemption claim. This issue was presented to, but 
not decided by, the Court of Appeals. See Brief of 
Appellees, Section I(B). The preemption claim is 
particularly compelling here because, whereas Indi-
ana’s defunding statute prohibits funding for organi-
zations that perform any abortions, the federal 
Medicaid program requires state plans to cover some 
abortions – those necessary to protect the life of the 
pregnant woman and those performed in cases of 
rape or incest. See Harris v. McRae, 448 U.S. 297, 
302-03 (1980) (explaining the so-called Hyde Amend-
ment); Humphreys v. Clinic for Women, Inc., 796 
N.E.2d 247, 250 (Ind. 2003) (explaining coverage in 
Indiana and ultimately upholding this limitation 
against a state constitutional challenge). Cf. Ind. 
Code §§ 12-15-5-1(17), 16-34-1-2; Ind. Admin. Code 
tit. 405, r. 5-28-7. Thus, the defunding statute 

 
in recent years, “experiment[ed] with ways to prevent taxpayer 
cross-subsidy of abortions.” (Pet. 39). However, there is only one 
other case that addressed a defunding statute remotely like 
Indiana’s and there, too, the provision was enjoined as incon-
sistent with § 1396a(a)(23). Planned Parenthood Arizona, Inc. v. 
Betlach, ___F. Supp. 2d ___, No. CV-12-01533, 2013 WL 495555 
(D. Ariz. Feb. 8, 2013). Indiana’s remaining examples concern, 
by and large, “experiments” with non-Medicaid funds. 
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prohibits Medicaid funding from flowing to organiza-
tions or entities that provide services that must be 
covered under the Medicaid program. The law con-
flicts directly with congressional purposes and objec-
tives and is preempted. Pac. Gas & Elec. Co. v. State 
Energy Res. Conservation & Dev. Comm’n, 461 U.S. 
190, 204 (1983). 

 Finally, there are additional prudential reasons 
why this Court should deny certiorari. As noted 
previously, the ruling below was an appeal of a pre-
liminary injunction and Indiana has a pending ad-
ministrative appeal with HHS, challenging the denial 
of its application to amend its Medicaid plan to 
conform to the defunding statute. Indiana may react 
to the final decision of the Secretary by modifying or 
even repealing the defunding statute. Thus, plenary 
review at this time is premature. See Douglas v. 
Indep. Living Ctr. of S. Cal., Inc., 132 S.Ct. 1204 
(2012). 

---------------------------------  --------------------------------- 
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CONCLUSION 

 The Petition for a Writ of Certiorari should be 
denied. 
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