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ARGUMENT 

Reading the Postal Service’s opposition, one 
might not realize that this Court previously granted 
certiorari to consider the central question presented 
here, but never marshaled five votes to resolve it. Or 
that lower courts—including both the district and 
appellate courts in this case—had complained about 
the lack of clear guidance from this Court. Or that in 
the aftermath of this Court’s 4-4 split on the issue in 
Kokinda, circuit judges were dissenting over the 
significance of “cracks in the sidewalk,” and whether 
postal sidewalks’ forum status was firmly enough 
established to bar §1983 claims. One might assume a 
majority of this Court had declared post office 
property to be “enclaves” like military bases or 
prisons, and never know that Justices of this Court, 
judges below, and a chorus of legal commentators 
had decried the rigid taxonomy that has produced 
such results. One would not even know what 
argument petitioners made in maintaining that, 
even in a nonpublic forum, it is unreasonable to 
criminalize peaceful signature-gathering. The Postal 
Service’s opposition reads like a realtor’s 
advertisement for a house built upon a faultline:  you 
would never know that the foundation lay astride 
divergent plates. 

In fact, this Court already concluded in Kokinda 
that the forum status of postal sidewalks is 
important enough to warrant a grant of certiorari. 
Judges have debated and dissented over the 
meaning of cracks in the sidewalk to define enclaves 
where core political speech may be prohibited. 
Courts and scholars have complained about the 
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absurdities resulting from a rigid application of dry 
categories with insufficient regard to the 
constitutional values they were designed to 
safeguard. And a law that allows a person to request 
a signature but punishes him for collecting it—while 
allowing someone else to collect a signature because 
she is not requesting it—is at war with itself.  It 
cannot be reasonable, even in a nonpublic forum. 

The Court should grant the petition. 

I. THE FORUM STATUS OF POSTAL 
SIDEWALKS IS AN IMPORTANT, 
UNDECIDED QUESTION THAT LOWER 
COURTS ARE ADDRESSING IN WAYS 
INCONSISTENT WITH THE RESULT IN 
KOKINDA 

As the petition showed, Pet. 8-10, this Court 
previously granted certiorari to decide whether non-
perimeter postal sidewalks are traditional public 
forums, but divided 4-4 on that question, with 
Justice Kennedy citing the “powerful argument” that 
the sidewalk was “more than a nonpublic forum,” but 
finding it unnecessary to decide the issue. United 
States v. Kokinda, 497 U.S. 720, 737 (1990) (opinion 
of Kennedy, J.). The opposition scarcely 
acknowledges that Kokinda left the question 
unresolved. 

The petition underscored the continuing critical 
importance of the questions presented to those who 
seek to exercise their First Amendment rights by 
engaging in the “core political speech” of petition 
circulation (see Meyer v. Grant, 486 U.S. 414, 422 
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n.5, 425 (1988)) on postal sidewalks, as well as those 
who are deprived of their right to sign a petition 
there. Pet. 10-14. The petition showed that postal 
sidewalks have long been the primary venue for 
those seeking to exercise these rights, and that the 
Postal Service itself expressly acknowledged the 
pervasiveness of petition circulation in explaining 
why it promulgated the ban. Ibid. But the opposition 
leaves these facts entirely unaddressed. 

Having failed to address petitioners’ argument 
that the question presented is one of exceptional 
importance, the Postal Service does take issue with 
our argument that, lacking a holding by this Court, 
lower courts have been unable to produce decisions 
consistent with the division in Kokinda. Pet. 14-18. 
The Postal Service characterizes petitioners as 
arguing that “Kokinda has produced confusion in the 
circuit courts.” Opp. 12. The Postal Service then 
assures the Court that all the courts of appeals that 
considered the issue held “that interior postal 
sidewalks are not public fora.” Id. But such holdings 
have sometimes indicated that other non-perimeter 
postal sidewalks are or may be public forums. See, 
e.g, United States v. Bjerke, 796 F.2d 643 (3d Cir. 
1986) (excluding “interior” sidewalks up to 30 feet 
from postal entrances from court’s holding that 
sidewalks adjacent to entrances were nonpublic 
forums). Moreover, as we show below, in the absence 
of a holding attracting a majority of this Court, lower 
courts have engaged in guesswork that has produced 
results no majority in Kokinda would have endorsed. 

The Postal Service takes issue (Opp. 12) with our 
argument that the majority in Paff v. Kaltenbach, 
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204 F.3d 425 (3d Cir. 2000), treated the opinion of 
four Justices rather than Justice Kennedy’s opinion 
in Kokinda as controlling, and notes that the Paff 
majority “acknowledged the difference in reasoning 
between the plurality and concurring opinions ….” 
But Justice Kennedy never opined, as did the Paff 
majority, that non-perimeter postal sidewalks are 
nonpublic forums; rather, he cited the “powerful 
argument” to the contrary.  Kokinda, 497 U.S. at 737 
(opinion of Kennedy, J.). Thus, the Paff majority was 
relying on the plurality opinion as precedent when it 
held, “[a] sidewalk like the one involved here is a 
non-public forum.  This follows from Kokinda ….” 
Paff, 204 F.3d at 433. The dissenter, Judge Cowan, 
made this point a centerpiece of his opinion. The 
government’s own quotation from Judge Cowan’s 
opinion underscores this. Opp. 13 (quoting id. at 441 
(Cowan, J., dissenting) (“… at least in the wake of 
Kokinda, the status of the sidewalk is unclear”)). 

As the opposition correctly states, Opp. 13, the 
First and Ninth Circuits have recognized that 
Kokinda offers no “dispositive” or “definitive” answer 
on the public forum analysis of postal sidewalks. Del 
Gallo v. Parent, 557 F.3d 58, 69 (1st Cir. 2009); 
Jacobsen v. U.S. Postal Serv., 993 F.2d 649, 655 (9th 
Cir. 1992). It is ironic that the Postal Service relies 
on the lower courts’ citing the lack of guidance as 
evidence that the law is not confused. While this 
may establish that the First and Ninth Circuits (but 
not the Third) were unconfused in recognizing that 
Kokinda left the law unsettled, it confirms that the 
law is unsettled. 
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The Postal Service characterizes petitioners as 
observing that the First and Ninth Circuits 
“considered in their analysis the fact that the 
particular interior sidewalks at issue were physically 
separated from adjacent municipal sidewalks.” Opp. 
13 (citing Pet. 16-17; Del Gallo, 557 F.3d at 70-71; 
Jacobsen, 993 F.2d at 656). In fact, we argued that 
those courts, relying on the opinion of four Justices 
in Kokinda, placed undue weight on minute “indicia 
of physical demarcation between postal and non-
postal property.” Pet. 16-17. There is a difference. 
These sidewalks were not “physically separated from 
adjacent municipal sidewalks”; they were contiguous 
with them. 

Thus, in Del Gallo, far from being “physical[ly] 
separat[ed],” the postal sidewalk was nothing more 
than an L-shaped continuation of the municipal 
sidewalk, joined to it at either end, so shaped to 
allow a row of parking places for automobiles. 557 
F.3d at 64-65. The panel distinguished it from 
municipal sidewalks based on the view that it was 
not a “thoroughfare” because its path included 
several steps. Id. at 71. Of course, the steps did not 
interrupt its continuous path from municipal 
sidewalk to municipal sidewalk; they aided in that 
short journey. And even if those few steps somehow 
prevented the sidewalk from serving as a 
“thoroughfare,” the First Circuit’s reasoning would 
inexplicably exclude dead-end streets from the 
category of “streets, sidewalks and parks” that this 
Court has acknowledged to be quintessential public 
forums.  United States v. Grace, 461 U.S. 171, 177 
(1983). 
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Again, contrary to the Postal Service’s opposition, 
in Jacobsen the postal sidewalks were not 
“physical[ly] separat[ed]” from, but contiguous with, 
municipal sidewalks. The majority, over Judge 
Wisdom’s dissent, relied only on “a crack in the 
sidewalk … and a difference in the texture of the 
concrete” as aids in distinguishing postal from non-
postal property. 993 F.2d at 663 (Wisdom, J., 
dissenting in part). In so holding, the majority again 
relied on the opinion of four Justices in Kokinda, not 
Justice Kennedy’s concurrence, which could not have 
supported that judgment.  Judge Wisdom, at least, 
considered these minutiae insufficient to signal that 
postal sidewalks constituted a distinct enclave where 
operation of the First Amendment could be 
suspended.  Id.1 

These decisions cannot be justified by reference to 
the opinions of the five Justices in Kokinda who did 
not endorse the finding that postal sidewalks are 
nonpublic forums. They rely, implicitly or expressly, 
on the opinion of a minority of four.  And in so doing, 
they stretch the concept of an “enclave” where 
enforcement of the First Amendment may be 

                                            
1 The opposition ignores petitioners’ argument (Pet. 16) that 
Jacobsen also improperly relied on the opinion of four Justices 
in prohibiting the passive distribution of newspapers on postal 
sidewalks. Such a holding requires a finding that the sidewalks 
are nonpublic forums, which Justice Kennedy did not endorse.  
Justice Kennedy relied on the uniquely invasive nature of 
immediate demands for money, which he was prepared to 
exclude even from a public forum. Kokinda, 497 U.S. at 738-39 
(opinion of Kennedy, J.). Neither passively distributing 
newspapers nor gathering signatures rises to this level of 
invasiveness. 
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relaxed—developed in the context of jails in Adderley 
v. Florida, 385 U.S. 39 (1966), and military 
installations in Greer v. Spock, 424 U.S. 828 (1976)—
beyond its breaking point.  Postal sidewalks are not 
enclaves, nor are they—at least uniformly—
physically separated from other sidewalks. They are 
part of the public landscape in which people have 
long engaged, and expect to be able to engage, in 
reasonably regulated discourse.2 

II. THIS CASE OFFERS AN APPROPRIATE 
OPPORTUNITY TO CLARIFY THE PUBLIC 
FORUM DOCTRINE 

The petition showed that Kokinda was an 
important inflection point in this Court’s public 
forum jurisprudence—the moment when it became 
difficult to find a majority supporting any single 
public forum theory in hard cases. Pet. 19-24. It 
canvassed the commentary of this Court’s members 
and legal scholarship to underscore the rigid 
formalism that has come to impede the speech-
protective purpose of the public forum doctrine. Id. 
at 24-29. But the opposition does not address these 
authorities at all, nor does it introduce any contrary 
opinion that public forum jurisprudence is what it 
should be, or that Kokinda represents a moment of 
clarity in its evolution. 

                                            
2 The Postal Service incorrectly describes the non-perimeter 
sidewalk in Henderson v. Lujan, 964 F.2d 1179 (D.C. Cir. 
1992), as a “sidewalk abutting Constitution Avenue.”  Opp. 14 
n.2.  That sidewalk was separated from Constitution Avenue by 
a service road and a separate municipal sidewalk.  Henderson, 
964 F.2d at 1180-81 & n.1. 
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Instead, in a short paragraph, the Postal Service 
contends that petitioners “have not pointed to any 
support for their argument—or any reason to accept 
their invitation—in the context of interior postal 
sidewalks.” Opp. 15. Evidently the Postal Service 
reads the separate parts of the petition in isolation 
from each other. We have shown how this “myopic 
focus on formalistic labels”3 has translated into 
inconsistencies in the case law governing non-
perimeter postal sidewalks, the courts’ frequent 
reliance on the opinion of a minority of Justices in 
Kokinda as if it were the holding of the Court, and 
their painstaking search for small marks to serve 
the distinguishing purpose formerly reserved for 
special enclaves. Pet. 14-18. That history 
demonstrates that this is an appropriate case for the 
Court to revisit its inconclusive decision in Kokinda. 

III.   THE CASE WAS WRONGLY DECIDED 
BELOW 

The petition showed that the Court of Appeals 
gave improper weight to small physical distinctions 
while failing to address the physical similarities of 
postal sidewalks to other public forum sidewalks, 
that public access to these sidewalks is universal 
and unfettered, and that the banned activity would 
not interfere in any significant way with the normal 
uses of postal sidewalks. Pet. 29-32. It also showed 
that the ban is unreasonable even if Kokinda 
sidewalks are nonpublic forums. Id. 32-36. The 
opposition addresses these arguments only in 

                                            
3 Geoffrey R. Stone, Content-Neutral Restrictions, 54 U. Chi. L. 
Rev. 46, 93 (1987). 
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cursory fashion, without coming to grips with them. 

A. Permitting Peaceful Petitioning on Post 
Office Sidewalks Would Not Lead to 
Disruption 

The Postal Service argues that the record is 
“replete with examples of interference with access to 
post offices by those gathering signatures and 
customer complaints generated in response to those 
signature-gathering activities.” Opp. 11. But that is 
a gross exaggeration, and the handful of isolated 
instances of allegedly disruptive behavior over a 
period of years at a minuscule number of the nation’s 
34,000 post offices can hardly justify a nationwide 
ban on peaceful petitioning; if it could, then 
petitioning could constitutionally be banned on 
public sidewalks from Maine to Arizona, for it is 
predictable that when thousands of people exercise 
First Amendment rights, some small fraction will be 
annoying or even disruptive. Nor is it reasonable to 
compare the request for a signature with a public 
demand for the immediate exchange of money, 
whose unique invasiveness Justice O’Connor 
detailed in her opinion in Kokinda. 497 U.S. at 734 
(opinion of O’Connor, J.), and Justice Kennedy 
elaborated on in International Society for Krishna 
Consciousnous v. Lee (“ISKCON”), 505 U.S. 672, 703-
05 (1992) (opinion of Kennedy, J.). In ISKCON, 
Justice Kennedy also stressed that the 
non-expressive activity of exchanging money could 
constitutionally be regulated, id., a distinction that 
is absent when the response solicited is the 
expressive affixing of a signature on a petition. Pet. 
36. Ironically, as now framed, the regulation allows 
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the supposedly disruptive solicitation, while 
preventing willing pedestrians from exercising their 
right to sign a petition.  As the court of appeals 
noted, instances of disruptive behavior on post office 
sidewalks are properly and adequately addressed by 
existing prohibitions, “in the same regulation, 
against disturbing postal patrons and employees and 
against impeding entry,” App. 62a, just as the 
appropriate response to littering is not the 
prohibition of handbilling but “punishment of those 
who actually throw papers on the streets.” Schneider 
v. State, 308 U.S. 147, 162 (1939). The record 
provides no basis to believe petition circulators are 
likely to be disruptive; they are, after all, seeking the 
cooperation of the pedestrians with whom they 
interact. 

B. The Court of Appeals Ignored Objective 
Indicia That Kokinda Sidewalks Are 
Public Forums 

The Postal Service argues that “[b]ecause 
petitioners have challenged the Service’s signature-
collection prohibition on its face and as applied to all 
interior postal sidewalks, and because the record in 
this case clearly undercuts petitioners’ facial 
challenge, this Court’s review is not warranted.”  
Opp. 15-16. Far from undercutting either petitioners’ 
facial or as-applied challenges, the record in this 
case offers a unique opportunity for the Court to 
consider not only testimonial and documentary 
history, but also statistical data facilitating 
comparison between the observed actual use of 
Kokinda sidewalks and adjacent Grace sidewalks, 
which are acknowledged traditional public forums. 
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The Postal Service suggests that the percentage 
of postmasters who reported observing expressive 
activity on Kokinda sidewalks is small.  Opp. 16. But 
it ignores that the percentage of postmasters who 
observed expressive activity on Kokinda and Grace 
sidewalks is virtually the same, App. 40a, indicating 
that the use of Kokinda sidewalks has been 
practically indistinguishable from that of admitted 
traditional public forum sidewalks. Moreover, the 
Postal Service offers no answer to the fact that the 
instances of expressive activity postmasters observed 
themselves, within just a small subset of postal 
sidewalks, number in the hundreds—surely a 
“substantial” amount of speech itself, and signaling 
an even larger quantum of speech, to be criminalized 
by this regulation. At a minimum, this Court is 
entitled to benefit from a record that was 
unavailable to it in Kokinda. 

C. Even if Kokinda Sidewalks Are 
Nonpublic Forums, the Regulation Is 
Unreasonable 

The Postal Service describes petitioners as 
arguing that the regulation is “unreasonable because 
it permits the gathering of signatures as part of 
voter registration activities.” Opp. 17. We argue 
much more than that. 

To be clear: The regulation is unreasonable 
because it allows a petition circulator to solicit 
signatures—to stand on a non-perimeter postal 
sidewalk and converse with pedestrians about a 
petition, to encourage pedestrians to read the 
petition, to hand pedestrians a copy of the petition, 
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to urge pedestrians to sign it—but prohibits her from 
obtaining a willing person’s signature on the 
petition. It makes this odd distinction on the theory 
that obtaining (and, coincidentally, voluntarily 
giving) a signature interferes with the normal 
operation of postal property, while soliciting the 
signature does not. See App. 17a-19a (opinion of 
Brown, J.) (describing and questioning this theory). 

This is unreasonable enough. But there is more.  
The same regulation explicitly permits people to 
obtain (and give) signatures on voter registration 
forms—the very act that supposedly disrupts Postal 
Service operations—and justifies that permission on 
the unsupported assumption that people collecting 
signatures on voter registration forms do not solicit 
them. Even accepting this preposterous assumption, 
the regulation is irrational because it contradicts 
itself—the justification for allowing collection of 
signatures on voter registration forms (that 
signature solicitation is the evil to be prevented) 
refutes the justification for the rule itself (that 
signature collection is the evil to be prevented).  
Contrary to the Postal Service’s position (Opp. 17), 
this does not “simply highlight[] the regulation’s 
narrow tailoring”; it highlights its incoherence. Nor 
does the fact that people collecting signatures on 
voter registration forms are subject to other rules 
alter the answer; the same rules (such as sitting at a 
portable table) could be imposed on petition 
circulators, instead of a ban backed by threats of fine 
or imprisonment.  

The sheer irrationality of this scheme suggests 
that it is not based on any real concern that 
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collecting signatures on petitions will disrupt postal 
business, but on postal management’s hostility to the 
potentially controversial subject matter of some 
petitions. Such hostility, however, is not a 
constitutionally valid reason to prohibit peaceful 
First Amendment activity on public sidewalks; “the 
advocacy of a politically controversial viewpoint—is 
the essence of First Amendment expression.”  
McIntyre v. Ohio Elections Commission, 514 U.S. 
334, 347 (1995). 

CONCLUSION 

The Court should grant the petition for a writ of 
certiorari. 
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