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REPLY BRIEF 
At a time of high and increasing taxes on air 

travel, the Department of Transportation (“DOT”) 
has prohibited airlines from placing conspicuous 
emphasis on the extent of those tax burdens in their 
advertisements.  Although DOT traditionally 
recognized that there was nothing misleading about 
advertising airfares, like every other product, on a 
pre-tax basis, DOT has now sought to micro-
manage—down to the font size—carriers’ ability to 
convey truthful information about the portion of each 
ticket that is attributable to government fiat rather 
than market forces. 

DOT defends this policy switch as a routine 
restriction of commercial speech.  That is wrong.  The 
speech at issue here—which highlights the 
significant tax burden the government imposes on 
airline travel—is core political speech.  And there is 
nothing routine, innocuous, or constitutional about 
restricting speech critical of the government and its 
tax burdens at the one point listeners are most 
receptive to the message.  Nor is there anything 
routine or factbound about DOT’s effort to re-
regulate an industry that Congress expressly decided 
to deregulate. 

DOT characterizes this case as a factbound 
challenge to administrative action.  It is anything 
but.  By labeling truthful speech about the 
government’s tax burdens “misleading,” the 
government has resorted to a familiar technique for 
eliminating meaningful First Amendment protection.  
There is nothing remotely misleading about exposing 
the extent to which a customer’s payment goes to the 
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government, rather than the airline—especially 
given that pre-existing law already required airlines 
to clearly disclose all taxes and fees, and display the 
total price, before purchase.  While the government 
has an obvious interest in obscuring this reality, the 
First Amendment simply does not permit the federal 
government to restrict truthful, non-misleading 
speech—let alone dictate typeface—in the name of 
avoiding consumer confusion.  The decision below is 
important and conflicts with precedents of this Court 
and the Sixth Circuit.  It clearly merits this Court’s 
review. 
I. THE COURT SHOULD GRANT CERTIORARI TO 

ADDRESS THE CONSTITUTIONALITY OF THE TOTAL 
PRICE RULE 
A. The Total Price Rule Restricts Core 

Political Speech 
The Total Price Rule restricts truthful speech 

about the heavy (and ever-growing) tax burden on air 
travel, even though “[c]riticism of government is at 
the very center of the constitutionally protected area 
of free discussion.”  Rosenblatt v. Baer, 383 U.S. 75, 
85 (1966).  The Rule is an unabashedly content-based 
restriction on core political speech that cannot satisfy 
strict scrutiny.  Pet. 17-22; see Pet.App.29 
(government’s “attempt to control and to muffle 
speakers who are critical of the government” closely 
resembles a ban on core political speech).1  Indeed, 

                                            
1 See also Bloom v. O’Brien, 841 F. Supp. 277, 281 (D. Minn 

1993) (granting preliminary injunction against state law 
barring itemization of gross revenue tax on medical bills 
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because it operates to obscure the extent of tax 
burdens—which no one outside of government views 
favorably—the Rule operates in practice as 
viewpoint-based.   

DOT largely ignores this argument.  Its sole 
response (at 14) is that the Rule does not “inhibit[]” 
other types of political speech that do not involve 
price advertising, such as Southwest’s public-
relations campaign against high taxes on air travel.  
But that is a non sequitur.  The existence of other 
avenues does not alter the character of the speech 
restricted.  Nor do those alternative avenues save a 
restriction on speech critical of the government.  
“[O]ne is not to have the exercise of his liberty of 
expression in appropriate places abridged on the plea 
that it may be exercised in some other place.”  
Schneider v. New Jersey, 308 U.S. 147, 163 (1939).   

DOT simply ignores the reality that the Total 
Price Rule restricts speech about tax burdens at the 
precise moment when the listener cares most about 
why airfares are higher than expected.  That airlines 
are free to try to communicate their message when 
listeners have moved on to other concerns hardly 
saves the regulation.  To the contrary, that the 
regulation restricts speech critical of the government 
at the point in time when that message would have 
maximum effect underscores the incompatibility of 

                                                                                          
because “stating the amount charged to individual patients may 
well be construed as a political statement about the law as well 
as a commercial statement about what is owed”). 
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the Rule and the First Amendment.  See Airlines for 
America Br. 14-17. 

B. The Total Price Rule Cannot Be Upheld 
as a Regulation of Commercial Speech 

1.  The government’s primary defense of the Total 
Price Rule (at 12) is a remarkable one:  that the 
potential for customer confusion is “particularly 
great” in the airline industry because taxes and fees 
“constitute a significant portion of the total price” 
and can “vary considerably” across different 
itineraries.  But the First Amendment makes clear 
that when a subject is particularly complex, the 
answer is more speech, not paternalism designed to 
protect consumers who, in the government’s view, 
can comprehend an ordinary sales tax but not the 
more-complex and less-familiar taxes imposed on air 
travel. 

In pointing to the need to avoid “confusion,” DOT 
(at 12-13) invokes a real-world example of a base fare 
of $14 and applicable taxes and fees of $27.69.  But 
DOT’s longstanding regulations already required 
prominent disclosure before purchase of the after-tax 
price and any additional carrier-imposed fees.  The 
real source of any potential confusion in this example 
is the fact that most consumers would be shocked to 
learn just how heavily air travel is taxed.  That 
potential confusion is hardly eliminated by 
hamstringing efforts to lay bare the reality that the 
government’s cut dwarfs any ordinary sales tax. 

In short, the larger and more complex the tax 
burden, the greater the need for more speech and the 
greater the incentive for the government to obscure 
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it.  The First Amendment provides a clear direction 
in circumstances such as this:  the answer is “more 
speech, not less.”  United States v. Alvarez, 132 S.Ct. 
2537, 2545 (2012). 

2.  In arguing that the Total Price Rule imposes 
“little or no burden” on airlines’ speech, the 
government (at 13-16) relies heavily on a screenshot 
from Spirit Airlines’ website that purportedly 
complies with the Rule’s typeface restrictions.  But 
this document was the product of a personal internet 
search by a D.C. Circuit judge, not part of the 
administrative record or DOT’s own justification for 
the Rule.  Pet.App.15-16, 24.2  It is hornbook law that 
agency action must “be upheld, if at all, on the same 
basis articulated in the order by the agency itself.”  
Burlington Truck Lines v. United States, 371 U.S. 
156, 168-69 (1962).  When it comes to the First 
Amendment, speakers are entitled to more guidance 
than a concession by DOT’s lawyer at oral argument 
prompted by a judge’s online research.  Equally 
important, DOT’s concession about Spirit’s website 
provides no guidance or comfort for other forms of 

                                            
2 Despite this extensive reliance on extra-record evidence, 

DOT (at 14 n.2) faults petitioners for belatedly arguing that 
DOT’s less-prominent-typeface rule creates an insuperable 
obstacle for advertising in certain new media that only display a 
single typeface.  But Judge Randolph specifically raised this 
problem below.  Pet.App.31-32.  Unlike an agency justification 
for a rule, which must draw support from the administrative 
record, it is sufficient that a constitutional objection to a rule be 
pressed or passed upon below.  See Lebron v. Nat’l R.R. 
Passenger Corp., 513 U.S. 374, 379 (1995). 
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advertising in which petitioners have less space in 
which to comply with the government’s preferences. 

More fundamentally, the fact that Spirit’s website 
currently draws some attention to “the government’s 
cut”—consistent with DOT’s concession—only 
highlights the First Amendment problems with the 
Rule.  But for the Rule, Petitioners would have 
drawn even more attention to the excessive tax 
burdens through a larger typeface or bold print.  The 
government (at 13) attempts to minimize the Rule’s 
impact by stressing that it merely regulates typeface 
and degrees of prominence.  But the First 
Amendment leaves those choices up to speakers, not 
to government regulators.  Indeed, this is not the 
first time this Court has rejected efforts to defend 
government micro-management of speech as 
inconsequential.  “The pitch or style of a letter’s type 
… might catch the recipient’s attention more than 
would a bland statement of purely objective facts in 
small type.”  Shapero v. Kentucky Bar, 486 U.S. 466, 
479 (1988) (plurality op.). 

DOT’s concession that Spirit’s current website is 
lawful also reinforces the absurdity of DOT’s 
assumption that consumers are confused by 
prominent disclosure of taxes.  That website lists the 
“Government’s Cut” in only slightly smaller font than 
the “Total Price.”  Pet.App.24.  Under DOT’s theory, 
if the font of the “Government’s Cut” were just a 
smidgen larger—such that it was the same size as 
the “total price”—it would pose a grave threat of 
customer confusion.  That demonstrably false 
assumption cannot justify restricting truthful speech.  
See In re R.M.J., 455 U.S. 191, 202-03 (1982) 
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(government may restrict speech to prevent 
“confusion” only if the speech is “inherently likely to 
deceive” or “has in fact been deceptive”). 

3.  DOT has no response to Petitioners’ argument 
that there are numerous less-restrictive alternatives.  
Pet.27-28.  That omission is not surprising.  Even if 
pre-tax pricing by the airline industry posed some 
hypothetical risk of customer confusion, that 
confusion could be readily addressed the same way it 
has been for the last 30 years:  by disclosure, 
specifically, requiring airlines to state prominently 
that additional taxes and fees may apply (and to 
display the total price before purchase).  DOT’s 
restriction on airlines’ ability to prominently disclose 
the government’s cut thus is not only antithetical to 
First Amendment values but is far “more extensive 
than necessary.”  Central Hudson Gas v. PSC of New 
York, 447 U.S. 557, 569-70 (1980). 

Nor does DOT defend the rationale it advanced in 
the rulemaking that airlines’ increasing use of social-
media advertisements justifies the Rule.  Pet. 25-27.  
Nearly all industries advertise through social media, 
and DOT has not once explained what justifies a 
unique restriction on the airline industry.  Nor has 
DOT offered any explanation about why it has 
suddenly become deceptive for airlines to advertise 
pre-tax prices through “old media” such as television, 
newspaper, and magazine advertisements, which are 
equally affected by the Rule.  And DOT has not even 
tried to explain how Petitioners could comply with 
the Rule when it comes to new media that only 
permit use of a single typeface or severely limit word 
count.  Supra n.2. 
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4.  DOT suggests (at 14-15) that Petitioners are 
merely quibbling with DOT’s factual findings, and 
that the D.C. Circuit majority and dissent disagreed 
“largely on case-specific evidentiary grounds.”  To the 
contrary, Petitioners’ core argument—which Judge 
Randolph fully embraced—is that truthful speech 
about tax burdens is categorically not “confusing,” 
and that the First Amendment bars any attempt to 
restrict such speech.  This has nothing to do with the 
evidentiary record before the agency.  Although 
Judge Randolph referenced the administrative 
record, he did so to demonstrate that DOT’s position 
was “absolutely absurd” as a legal matter:  “there is 
no evidence—how could there be?—that smaller 
typeface for taxes and fees … leads to more accurate 
airline advertising.”  Pet.App.30, 34 (emphasis 
added).  To state the obvious, this was a rhetorical 
question, not a quibble about the state of the 
evidentiary record. 

Of course, the thinness of the administrative 
record of customer confusion is itself revealing.  
Although DOT repeatedly invokes its perception of 
consumer preferences, both the First Amendment 
and DOT’s limited residual authority under the 
Airline Deregulation Act require much more.  Hard 
evidence of actual deception might justify restrictions 
on speech, but allowing speech restrictions in the 
name of government-assumed consumer preferences 
is far too dangerous for the First Amendment to 
countenance.  The ADA mandates that the 
competitive market will dictate consumer 
preferences, and the First Amendment leaves 
matters to the marketplace of ideas.  And certainly 
an isolated incident of consumer confusion is not 
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enough.  One of the “abiding principles of the 
commercial speech cases” is that “the government 
may not restrict speech on the basis that someone 
somewhere may misread a particular advertisement.”  
Pet.App.34; see Bates v. Arizona Bar, 433 U.S. 350, 
374-75 (1977) (rejecting suggestion “that the public is 
not sophisticated enough to realize the limitations of 
advertising”). 

C. Whether the Government Can Restrict 
Truthful Speech About Tax Burdens Is a 
Question of Increasing Importance That 
Has Divided the Lower Courts 

1.  The decision below conflicts with the Sixth 
Circuit’s decision in BellSouth v. Farris, 542 F.3d 499 
(6th Cir. 2008).  Pet.29-31.  DOT attempts (at 15-16) 
to distinguish BellSouth on its facts, arguing that the 
regulation there was more restrictive than the Total 
Price Rule.  But the government ignores the Sixth 
Circuit’s reasoning, which is squarely applicable to 
this case.  See Pet.App.29 (Judge Randolph 
describing BellSouth as “analogous” to this case). 

In BellSouth, the Sixth Circuit emphasized that 
“truthfully telling customers why a company has 
raised prices simply by listing a new tax on a bill … 
is not the kind of false, inherently misleading speech 
that the First Amendment does not protect.  542 F.3d 
at 506 (emphasis added).  The court could not “think 
of a good reason” why telecommunications customers 
were more likely than other consumers to be 
confused by truthful information about taxes.  Id. at 
507-08.  And the court emphasized that speech about 
tax burdens is about more than just “how best to sell 
[products]”—it is about “announcing who bears 
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political responsibility for a new tax … in the forum 
most likely to capture voters' attention.”  Id. at 504-
05. 

That reasoning eviscerates DOT’s defense of its 
Rule, and nothing in BellSouth suggests the result 
would have been different if the new tax could have 
been disclosed, but only in small type on the last 
page of the bill.  There is little doubt that the Sixth 
Circuit would have found the Total Price Rule 
unconstitutional. 

2.  At a time of rising taxes at all levels of 
government, the jurisdictions imposing those taxes 
have a powerful incentive to obscure their true 
impact on consumers.  Pet. 31-32.  The Total Price 
Rule provides a helpful road map for how to achieve 
that obfuscation. 

Indeed, the Federal Trade Commission (“FTC”) 
recently suggested that it intends to apply a similar 
total-pricing rule to the hotel industry.  Shortly after 
Petitioners filed their opening brief in this case, the 
FTC sent warning letters to 22 hotel operators 
regarding “resort fees” that had not been included in 
advertised prices.3  In those letters, the FTC asserted 
that, “[w]hile a hotel reservation site may breakdown 
the components of the reservation estimate,” 
including “estimated taxes,” the “most prominent 

                                            
3 See http://ftc.gov/opa/2012/11/hotelresort.shtm. 
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figure for consumers should be the total inclusive 
estimate.”4 

In addition to the specific First Amendment 
concerns regarding “total-pricing” regulations, this 
case also implicates broader constitutional issues 
about whether the government has more leeway to 
restrict truthful speech that happens to be 
“commercial.”  Pet. 23, 31-32; see CATO/NFIB Br. 10-
26; Thompson v. Western States Medical Ctr., 535 
U.S. 357, 367-68 (2002) (majority of the Court has 
“expressed doubts about the [commercial speech] 
analysis”). 

The government has not been shy about seeking 
to impose even criminal penalties on those who 
engage in truthful, non-misleading speech that the 
government nonetheless views as deceptive.  See, e.g., 
United States v. Caronia, 703 F.3d 149 (2d. Cir. 2012) 
(reversing criminal conviction based on truthful, non-
misleading “off-label promotion” on First Amendment 
grounds).  Although the contexts may differ, the root 
of the government’s theory is the same—that it has a 
relatively free hand to regulate truthful, non-
misleading speech it deems to have the potential for 
confusing consumers.  That proposition seems 
inconsistent with this Court’s precedents providing 
substantial protection even for false speech.  And 
given the substantial chilling effect on speech critical 
of the government, the tension between the decision 

                                            
4 FTC Warning Letter (Nov. 2012), 

http://ftc.gov/os/2012/11/121128hoteloperatorsletter.pdf 
(emphasis added). 



12 

 

below and this Court’s cases should not go 
unexamined. 
II. THE COURT SHOULD GRANT CERTIORARI TO 

ADDRESS THE SCOPE OF DOT’S STATUTORY 
AUTHORITY TO RE-REGULATE THE AIRLINE 
INDUSTRY 
DOT’s efforts to regulate everything from typeface 

to refund policies would raise questions in any 
context.  The fact that they arise in an industry 
Congress expressly chose to deregulate only 
underscores the importance of this Court’s review.  
See IATA Br. 5-14. 

Congress made an explicit policy choice that the 
airline industry should be governed by market forces 
rather than federal regulators.  DOT’s residual 
statutory authority is thus carefully limited to 
addressing “deceptive” or “unfair” practices.  
49 U.S.C. § 41712.  DOT must “allow[] the 
marketplace to govern carrier decisions regarding 
fares and their associated conditions” absent 
“compelling evidence of consumer deception or unfair 
methods of competition.”  Petition of Kaufman, Order 
2003-3-11 (Mar. 18, 2003), at 2. 

The 24-Hour Refund Rule—which limits the 
circumstances under which carriers can issue non-
refundable tickets—is a direct regulation of carriers’ 
pricing practices because refund restrictions enable 
carriers to offer lower fares.  Pet. 34-35.  This rule 
could not possibly have been based on a finding of 
“deception,” as carriers were already required under 
pre-existing regulations to clearly disclose any 
restrictions on changes or cancellations.  Petition of 
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Kaufman at 2.  Nor is it “unfair” to offer customers 
the choice of paying more for a fully refundable ticket 
or less for a restricted ticket.  Id. 

DOT’s sole defense of the 24-Hour Refund Rule (at 
6-7, 18-19) is that some carriers had “vague” 
customer service policies and that the Rule 
represents a “best practice.”  But DOT does not have 
plenary authority to mandate one-size-fits-all “best 
practices” for customer service.  If a mere deviation 
from “best practices” constitutes a “deceptive” or 
“unfair” practice, then Congress’ deregulatory intent 
has been completely frustrated. 

Similarly, anecdotal evidence that a handful of 
consumers “feel” deceived by pre-tax pricing cannot 
justify intrusive regulation of carriers’ advertising 
and pricing practices, especially given the serious 
First Amendment concerns raised by the Total Price 
Rule.  Pet. 36-37. 

CONCLUSION 
A regulation that restricts truthful speech about 

the tax burdens borne by consumers would be 
constitutionally dubious in any industry, but it is 
intolerable in an industry Congress has expressly 
chosen to deregulate.  The Petition raises significant 
issues under both the First Amendment and the 
Airline Deregulation Act, and should be granted. 
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