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QUESTIONS PRESENTED FOR REVIEW 

 
 1. Whether a conspiracy charge under 18 U.S.C. 
§ 371 which alleges violations of both the defraud and 
offense prongs of that statute presents one or two 
offenses.  

 2. Whether an ends-of-justice finding necessary 
to grant an excludable continuance under the Speedy 
Trial Act, 18 U.S.C. § 3161(h)(7), can be inferred 
based solely on the context in which the district court 
granted a continuance rather than the court’s reason-
ing “on the record.”  

 The Court is considering certiorari on this ques-
tion in Wasson v. United States, No. 12-546, and Levis 
v. United States, No. 12-635.  

 3. Whether a sentencing court violates the Ex 
Post Facto Clause by using the U.S. Sentencing 
Guidelines in effect at the time of sentencing, rather 
than the Guidelines in effect at the time of the of-
fense, when the newer Guidelines create a significant 
risk that a defendant will receive a higher sentence.  

 The Court has granted certiorari on this question 
in Peugh v. United States, No. 12-62, cert. granted, 
Nov. 9, 2012.  
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PETITION FOR WRIT OF CERTIORARI 

 Petitioners, Timothy S. Dunn, Michael A. Vallone, 
William S. Cover, Robert W. Hopper, and Edward 
Bartoli, respectfully petition for a writ of certiorari in 
this case to review the judgment of the United States 
Court of Appeals for the Seventh Circuit. 

--------------------------------- i --------------------------------- 
 

OPINIONS BELOW 

 The opinion of the United States Court of Ap-
peals for the Seventh Circuit is reported at 698 F.3d 
416. (App. 1.) The rulings of the United States Dis-
trict Court for the Northern District of Illinois are 
unreported. (Id. at 200-326.)  

--------------------------------- i --------------------------------- 
 

STATEMENT OF JURISDICTION 

 The Seventh Circuit filed its opinion on Septem-
ber 28, 2012. This Court extended the time for filing 
the petition until February 25, 2013. See Dunn v. 
United States, No. 12A602 (U.S. Dec. 13, 2012). This 
Court’s jurisdiction rests on 28 U.S.C. § 1254(1). 

--------------------------------- i --------------------------------- 
 

CONSTITUTIONAL AND STATUTORY 
PROVISIONS INVOLVED 

 The U.S. Constitution, article I, section 9, clause 
3 provides that “No Bill of Attainder or ex post facto 
Law shall be passed.” 
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 Title 18 United States Code Section 371 provides 
that: 

If two or more persons conspire either to 
commit any offense against the United 
States, or to defraud the United States, or 
any agency thereof in any manner or for any 
purpose, and one or more of such persons do 
any act to effect the object of the conspiracy, 
each shall be fined under this title or impris-
oned not more than five years, or both. 

 Title 18 United States Code Section 3161(h)(7) 
provides that: 

Any period of delay resulting from a continu-
ance granted by any judge . . . if the judge 
granted such continuance on the basis of his 
findings that the ends of justice served by 
taking such action outweigh the best interest 
of the public and the defendant in a speedy 
trial. No such period of delay resulting from 
a continuance granted by the court in ac-
cordance with this paragraph shall be ex-
cludable under this subsection unless the 
court sets forth, in the record of the case, ei-
ther orally or in writing, its reasons for find-
ing that the ends of justice served by the 
granting of such continuance outweigh the 
best interests of the public and the defendant 
in a speedy trial. 

--------------------------------- i --------------------------------- 
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STATEMENT OF THE CASE 

 Although a split between the circuits has existed 
for decades regarding the propriety of alleging both 
types of conspiracies envisioned in 18 U.S.C. § 371 in 
a single count of an indictment, that split has not 
been resolved. This case presents an opportunity for 
such resolution. Additionally, this case raises the 
questions of what findings a district court must make 
in order to exclude time pursuant to the Speedy Trial 
Act’s ends-of-justice exception, and of whether impos-
ing sentence based on Sentencing Guidelines in effect 
years after the commission of the offense violates the 
Constitution’s prohibition on Ex Post Facto laws. As 
these issues arose in the course of a federal criminal 
prosecution, the district court’s jurisdiction over these 
matters arises from 18 U.S.C. § 3231. 

 
A. Facts Related to and Prior Treatment 

of Duplicitous Indictment Question 

 All five Petitioners were charged, in Count I of 
the Indictment, with “conspiring to defraud the United 
States by impairing and impeding the functions of the 
IRS and to commit tax offenses against the United 
States.”1 (App. 34 (citing 18 U.S.C. § 371).)  

 
 1 Specifically, the Petitioners were charged with conspiracy 
to: 

defraud the United States by impeding, impairing, ob-
structing and defeating the lawful government func-
tions of the IRS of the Department of the Treasury, an 

(Continued on following page) 
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 Prior to trial, the Petitioners moved jointly to 
dismiss the “conspiracy to defraud” prong of Count I,2 
arguing that the statute on which the count was 
based, Section 371, was duplicitous and created two 
separate conspiracies. (Id. at 306.) The District Court 
disagreed, holding instead that “Count One of the 
indictment merely allege[d] a single conspiracy, i.e. to 
not pay income tax to the IRS.” (Id. at 309.) To that 
end, it held further that Section 371 prohibited one 
conspiracy with multiple objects, and not two distinct 
offenses. (Id.) 

 The Petitioners renewed this claim on appeal, 
but the Court of Appeals rejected it, agreeing instead 
with the District Court’s holding that charges under 
both prongs of Section 371 do not allege two separate 

 
agency of the United States, in the ascertainment, 
computation, assessment, and collection of revenues, 
namely income taxes; and (b) commit offenses against 
the United States, namely: to willfully aid and assist 
in, and procure, counsel, and advise the preparation 
and presentation, to the IRS, of returns and claims on 
behalf of others which were fraudulent and false as to 
various matters, in violation of Title 26, United States 
Code, Section 7206(2). 

(App. 71.) 
 2 Although the motion was submitted by defendant Robert 
Hopper (see App. 306-09), the district court treated pre-trial 
motions by one defendant as applicable to all co-defendants 
unless a defendant specifically objected to such treatment (see 
id. at 294). There being no such objection to Defendant Hopper’s 
motion, all Petitioners therefore jointly moved to dismiss, and 
the order on the “duplicitous indictment” motion applied equally 
to all five of them. 
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offenses (id. at 72) but rather one offense, conspiracy, 
with two goals (id. at 72-73). It based that holding in 
part on this Court’s ruling in Braverman v. United 
States, 317 U.S. 49 (1942), that the illicit agreement 
grounding a conspiracy is the illegal act, not the 
intended consequences or goals of that agreement 
(App. 72-73), and in part on its own prior ruling in 
United States v. Hughes, 310 F.3d 557 (7th Cir. 2002) 
that “a charge alleging a conspiracy with two illicit 
objectives is not duplicitous[ ]” (id. at 73). It reasoned, 
further, that the fact that the Petitioners were 
charged under both prongs of Section 371 – to de-
fraud the United States and to commit an offense 
against the United States – did not justify a depar-
ture from its reasoning in Hughes, even though the 
indictment in that case charged Hughes only with 
violating the second prong of the statute. (Id.) 

 The Court of Appeals did, however, acknowledge 
disagreement among the Circuit Courts of Appeals on 
this point. (Id.) Still, it chose to resolve the issue in 
favor of the Government. 

 
B. Facts Related to and Prior Treatment 

of Speedy Trial Act Question 

 Under the Speedy Trial Act, the Government had 
70 days from the day the last-indicted co-defendant 
appeared in the case3 to bring the defendants to trial, 

 
 3 United States v. Farmer, 543 F.3d 363, 368 (7th Cir. 2008). 
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not counting any “excludable” delay. 18 U.S.C. 
§ 3161(c)(1). Excludable delay is mainly attributable 
to pretrial motions and continuances, or when a court 
finds that the ends-of-justice demand a continuance 
of trial. 18 U.S.C. § 3161(h)(7). If the defendant is not 
brought to trial within 70 days, “the information or 
indictment shall be dismissed on motion of the de-
fendant.” 18 U.S.C. § 3162(a)(2). 

 In order for an ends-of-justice continuance to 
count as excludable time, a district court must “set[ ]  
forth, in the record of the case, either orally or in 
writing, its reasons for finding that the ends of justice 
served by the granting of such continuance outweigh 
the best interests of the public and the defendant in a 
speedy trial.” 18 U.S.C. § 3161(h)(7). 

 Between the case’s inception in April of 2004 and 
February 26, 2008, the district court granted a num-
ber of continuances – many requested by various 
defendants, but at least one requested by the Gov-
ernment. (App. 297.)  

 One continuance in particular exemplifies the 
district court’s approach to the Speedy Trial Act. On 
December 7, 2006, the District Court granted the 
defendants’ continuance motion. (Id. at 39.) The court 
then asked whether the parties agreed to exclude 
time and, after the parties responded affirmatively, 
the court entered the continuance order without 
entering or making any factual ends-of-justice finding 
on the record. (See id.) After the trial was completed, 
the district court indicated that continuances such as 



7 

the one dated December, 2006, were “understandable” 
in light of the “complex nature of this case and the 
incredible amount of discovery materials[.]” (Id. at 
297-98.) 

 Petitioners filed a motion to dismiss the indict-
ment due to a violation of the Speedy Trial Act’s trial 
deadline. (Id. at 35; see also id. at 292-96.) The dis-
trict court conducted a hearing on that motion on 
February 19, 2008, although that hearing is not 
indicated in the docket, and ultimately denied the 
motion. (See id. at 37.) Absent were any findings of 
fact or conclusions of law.  

 Petitioners renewed their speedy trial claim on 
appeal, but the Court of Appeals rejected it. The court 
first concluded that petitioners had waived the 
speedy trial claim, even though petitioners had filed a 
motion to dismiss on speedy trial grounds. (Id. at 38.) 
The court also held that specific findings are not 
required in order for an ends-of-justice continuance to 
constitute excludable time. (See id. at 39-40, 43 
(“[T]he [district] court need not put its findings justi-
fying such an exclusion in a written order, so long as 
the record otherwise makes clear the reasons why the 
court found that the ends of justice warranted the 
exclusion of time.”).) Thus, because the circumstances 
surrounding such district court actions as the Decem-
ber, 2006, continuance explained those actions suffi-
ciently, the Seventh Circuit held, no specific findings 
or written record was necessary. 
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C. Facts Related to and Prior Treatment 
of Sentencing Ex Post Facto Question 

 Using the United States Sentencing Guidelines 
(“USSG”) as in effect from November, 2009, the dis-
trict court determined that Petitioner Hopper’s total 
offense level was 38 and his criminal history category 
was I.4 (See id. at 151-52, 314-17.) Thus, his Guide-
lines range was 235-293 months. (See id. at 152.) The 
district court sentenced Mr. Hopper to 200 months in 
prison. (Id. at 158-59, 234.) 

 However, his offense level would have been 5 
levels lower if the Guidelines in effect at the time of 
the commission of the crime, prior to November of 
2001, had been used. Under those Guidelines, the 
base offense level would have been 25, instead of 30 
(see id. at 152), for a tax loss of between $40-$80 
million. Under the Guidelines in effect prior to 
November 1, 2001, his sentencing range would 
have been 135-168, see U.S. SENTENCING GUIDELINES 
MANUAL [hereinafter “2000 GUIDELINES”] § 2T4.1(t) 
(2000), available at http://www.ussc.gov/Guidelines/ 
2000_guidelines/manual/chap2-4.pdf; id. § 5A, avail-
able at http://www.ussc.gov/Guidelines/2000_guidelines/ 
manual/chap5.pdf, a difference of 100 months at the 
low end and 125 months at the high end of the sen-
tencing range. Hopper’s sentence was 32 months 

 
 4 The district court also found that, as applicable to all 
Petitioners, the tax loss was between $50 and $100 million 
dollars (see App. 164), and enhanced the sentences of Petitioners 
accordingly (see, e.g., id. at 148, 164, 323). 
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higher than the high end of the Guidelines in effect at 
the time he committed the offense. (See id.)  

 Hopper raised the Ex Post Facto issue regarding 
the additional five levels for the amount of loss en-
hancement at the district court and in the Seventh 
Circuit, but this argument was foreclosed because of 
the Seventh Circuit’s decision in United States v. 
Demaree, 459 F.3d 791, 795 (7th Cir. 2006). (App. 152-
53, 312.)  

 The additional five level enhancement for 
amount of loss and district court reliance on the 
Guidelines in effect at the time of sentencing had the 
same impact on the sentences of Petitioners Vallone, 
Cover, and Dunn.5 Vallone was sentenced to 223 
months based on the same offense level, criminal 
history category, and sentencing range applicable to 
Hopper. (App. 323.) Under the Sentencing Guidelines 
in effect prior to November of 2001, Vallone’s total 
offense level would have been 33 and his sentencing 
range 135-168 months. See 2000 GUIDELINES 
§ 2T4.1(t); id. § 5A. 

 Cover, with a total offense level of 37 and a 
criminal history category of I (App. 325-26), was 
sentenced to 160 months with a Guidelines range of 
210-262 under the 2008 USSG (id. at 122). Under the 

 
 5 The Seventh Circuit addressed the Ex Post Facto issue as 
it pertains to one of the five Petitioners here. To the extent there 
are potential waiver issues for other defendants, those issues 
may be addressed by the Seventh Circuit on remand. 
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Sentencing Guidelines in effect prior to November of 
2001, Cover’s offense level would have been 32 and 
his sentencing range 128-151. See 2000 GUIDELINES 
§ 2T4.1(t); id. § 5A. He thus received a sentence nine 
months higher than the high end of the Guideline 
range in effect at the time he committed the offense.  

 Dunn’s total offense level was 37, with a criminal 
history category of I, leaving him with a Guidelines 
range of 210-262 months. (App. 320-21.) He was 
ultimately sentenced to 210 months. (Id. at 169.) 
Under the Sentencing Guidelines in effect prior to 
November of 2001, Dunn’s base offense level would 
have been 25 and his total offense level 32, setting a 
sentencing range of 128-151 months. See 2000 GUIDE-

LINES § 2T4.1(t); id. § 5A. 

--------------------------------- i --------------------------------- 
 

REASONS FOR GRANTING THE WRIT 

 Plenary review is warranted on the question of 
whether a charge under both prongs of 18 U.S.C. 
§ 371 is duplicitous, as the wide split amongst the 
Circuit Courts on this issue, and the errors of statu-
tory interpretation underlying that split, require 
resolution by this Court.  

 This Court should hold this petition on the 
question of whether a district court’s ends-of-justice 
finding, required by the Speedy Trial Act, may be 
inferred rather than explicitly stated. The Court 
should hold this case pending its disposition of the 
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identical question in Wasson v. United States, No. 12-
546, and Levis v. United States, No. 12-635.  

 Finally, the Court also should hold the question 
of whether the application of the U.S. Sentencing 
Guidelines in effect not at the time of the crime but at 
the time of sentencing violates the Ex Post Facto 
Clause. The Court has granted the same question in 
Peugh v. United States, 675 F.3d 736 (7th Cir. 2012), 
cert. granted, No. 12-62 (Nov. 9, 2012). 

 
I. 18 U.S.C. § 371 Contains Two Crimes, Not 

One, and Thus the Indictment Here Was 
Duplicitous  

A. The Circuit Courts of Appeals Are Di-
vided on Whether Section 371 Con-
tains One Offense or Two 

 The dissent amongst the Circuit Courts of Ap-
peals on the issue of whether the Government charg-
es two crimes or only one when it files a charge under 
both prongs of Section 371 is both stark and well-
entrenched. Several Courts of Appeals, including the 
Seventh Circuit here and in other cases, have held 
that the statute, though on its face punishing both 
the conspiracy to defraud and the conspiracy to 
commit offenses against the Government, in fact 
criminalizes only the agreement to commit an illegal 
act, in the abstract.6 Others, including the Fifth, 

 
 6 See United States v. Rigas, 605 F.3d 194, 209 (3d Cir. 
2010) (en banc); United States v. Hughes, 310 F.3d 557 (7th Cir. 

(Continued on following page) 
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Seventh, and Tenth Circuits at varying times, have 
held that Section 371 punishes two separate conspir-
acies: either to defraud the United States or to com-
mit offenses against it.7 Petitioners respectfully 
submit that plenary review should be granted in this 
case so that this uncertainty and recurring disagree-
ment between the circuits can be settled. 

 Several of the courts that have held that Section 
371 envisions two separate crimes take this position 
based on a straightforward reading of the statute. 
The Fifth Circuit, for example, held in United States 
v. Haga that the statute envisions “a conspiracy 
either to ‘commit any offense’ or to ‘defraud the 
United States[,]’ ” but not both. 821 F.2d 1036, 1043 
(5th Cir. 1987) (emphasis in original). Thus, the 

 
2002); United States v. Hauck, 980 F.2d 611 (10th Cir. 1992); 
United States v. Wiley, 979 F.2d 365 (5th Cir. 1992); United 
States v. Smith, 891 F.2d 703 (9th Cir. 1989); United States v. 
Hope, 861 F.2d 1574 (11th Cir. 1988), overruled on other grounds 
by United States v. Falcone, 934 F.2d 1528 (11th Cir. 1991) (en 
banc); May v. United States, 175 F.2d 994 (D.C. Cir. 1949); 
United States v. Manton, 107 F.2d 834 (2d Cir. 1939). 
 The Sixth Circuit also has, in the same opinion, stated that 
Section 371 presents “one crime that may be committed in one of 
two alternate ways[,]”  United States v. Minarik, 875 F.2d 1186, 
1193 (6th Cir. 1989) (emphasis in original), and that a person 
may not be convicted of or punished under both prongs at once, 
implying though not stating that imposition of both convictions 
would violate double jeopardy principles, see id. at 1193-94.  
 7 See United States v. Ervasti, 201 F.3d 1029 (8th Cir. 2000); 
United States v. Jackson, 33 F.3d 866 (7th Cir. 1994); United 
States v. Haga, 821 F.2d 1036 (5th Cir. 1987); United States v. 
Thompson, 814 F.2d 1472 (10th Cir. 1987). 



13 

Government may charge one of these crimes in a 
single count of an indictment, but not both. Id. at 
1043-44. Panels of the Seventh and Eighth Circuits 
have agreed.8 

 Other circuits reach the same conclusion by 
slightly different means, evaluating Section 371 
under double jeopardy principles rather than con-
ducting a “duplicity” analysis.9 Like the Haga court, 
the Eighth Circuit first looked to the statute’s lan-
guage, noting that although it was “not formally 
divided into subsections, [Section 371] plainly estab-
lishes two offenses[.]” Ervasti, 201 F.3d at 1039; 
accord Thompson, 814 F.2d at 1477. Applying the 
Blockburger test to these two offenses, the court went 
on to hold that a defendant charged with tax offenses 
was properly convicted of two different counts of 
an indictment, each of which charged a different 
prong of Section 371. Ervasti, 201 F.3d at 1040 (citing 
Blockburger v. United States, 284 U.S. 299 (1932)). 
Each of these two crimes required proof of an element 
the other did not: conspiracy to commit mail fraud, 

 
 8 See Ervasti, 201 F.3d at 1039-40; Jackson, 33 F.3d at 870 
(“As the language of the statute indicates, there are two different 
conspiracies with which a defendant can be charged under § 371”) 
(citing United States v. Bucey, 876 F.2d 1297, 1311 (7th Cir. 1989)). 
 9 As the Seventh Circuit acknowledged, this is a distinction 
without a difference when evaluating whether Count One of the 
indictment here alleges one or two crimes. (App. 73.) “Even 
assuming that duplicity and double jeopardy concerns are aimed 
at different purposes, the distinct aims of the analyses do not 
alter the fact that the texts [courts] are interpreting is the same. 
Statutory text is not so malleable.” Rigas, 605 F.3d at 211. 
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the “offense against the United States” with which 
Ervasti was charged, required proof that the defen-
dant used the mails in furtherance of the conspiracy, 
while proof of conspiracy to impair the administration 
of the IRS required some proof that the conspiracy 
specifically intended to defraud the United States. 
See id. at 1034, 1040. Thus, the two prongs consti-
tuted two separate conspiracies. 

 Multiple other circuits, however, disagree, hold-
ing as the Seventh Circuit does (App. 73) that Section 
371 punishes one conspiracy that may manifest in 
two separate ways.10 In particular, the court here 
relies on United States v. Rigas, 605 F.3d at 210-12, to 
provide support for this conclusion. (See id. at 73-74.) 
The Rigas court in turn makes two separate argu-
ments: that when Congress intends to punish two 
separate offenses in one statute, it uses semicolons to 
separate those offenses, see Rigas, 605 F.3d at 209; 
and that since a conspiracy punishes only an illegal 
agreement, the fact that Section 371 lists multiple 
illicit objectives does not mean it encompasses multi-
ple crimes, see id. at 209 (citing Braverman v. United 
States, 317 U.S. 49, 53 (1942)). 

 As the lower courts themselves acknowledge (see 
App. 73 (citing Rigas, 605 F.3d at 210-12); Ervasti, 
201 F.3d at 1040 n.9), there is an evident circuit split 
on this issue. Plenary review is therefore appropriate 
to provide much-needed guidance to the courts of 

 
 10 See supra note 6. 
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appeals on this question, which has split the Federal 
circuits for decades. As this case demonstrates, the 
time to resolve this split has come.  

 
B. Holding That Section 371 Punishes 

Only One Crime Runs Contrary to 
Principles of Statutory Interpretation 

 The Seventh Circuit’s view of Section 371 (see 
App. 72-73) is in error. It does not follow from the 
plain language of that statute that Congress intended 
it to punish only one conspiracy that can be satisfied 
by pursuing either of two different objectives. As this 
Court indicated in Dennis v. United States, 384 U.S. 
855, 863 n.8 (1966), Section 371 plainly presents two 
distinct categories of conduct punishable as two 
separate conspiracies, not one overarching conspiracy 
with two examples of possible illicit aims. 

 Nor does this Court’s ruling in Braverman com-
pel the result reached by the courts below. The 
Braverman Court did hold that the illicit agreement 
is the gravamen of a conspiracy charge, and that 
“however diverse its objects” the agreement is the 
lone crime. 317 U.S. at 52-53. But that case did not 
address distinct conspiracies or the possibility of 
distinct conspiracies; instead, it proceeded from the 
starting principle that only one conspiracy existed, 
with the ultimate goal of violating several different 
statutes. See id. at 50-51. This Court rejected the 
claim that a single agreement to commit multiple 
offenses against the United States gave rise to 
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multiple conspiracies, see id. at 53, but did not hold 
that an agreement to commit offenses and an agree-
ment to defraud were necessarily one and the same. 
Rather, “the precise nature and extent of the conspir-
acy must be determined by reference to the agree-
ment which embraces and defines its objects.” Id.  

 The better view of the statute is thus the one 
employed by the Eighth and its concurring circuits, 
which notes that the two types of agreements envi-
sioned by Section 371 are not one and the same 
crime. Indeed, the Seventh Circuit’s opinion here 
obliquely points to the truth of the double jeopardy 
analysis employed by the Eighth Circuit in Ervasti 
when it notes that each of the two Section 371 prongs 
found in Count One of the superseding indictment 
required proof of a different element. That is, because 
the jury could have found either specific intent to 
defraud, or willfulness to commit an offense against 
the United States (cf. App. 88 (conspiracy instruc-
tions allowed the jury to convict if either prong was 
established beyond a reasonable doubt, and set forth 
the different mens reas required for each prong)), the 
two prongs could not have been two facets of the same 
crime.11 

 
 11 As this Court noted in Kawashima v. Holder, 132 S. Ct. 
1166, 1173, 1175 (2012), while tax evasion and related crimes 
necessarily involve deceit, it is incorrect to assume that the 
elements of such crimes require a specific intent to defraud. 
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 The Third Circuit’s defense of its holding to the 
contrary – that the lack of semicolons indicates only 
one possible offense – is unavailing.12 Many statutes 
exist which plainly set forth multiple offenses that 
are separated by commas and not delineated in 
separate subsections. Only one example is the federal 
arson statute, which provides, “Whoever [on federal 
property] willfully and maliciously sets fire to or 
burns any building . . . , or attempts or conspires to do 
such an act, shall be imprisoned for not more than 25 
years[,]” 18 U.S.C. § 81; arson, attempted arson, and 
conspiracy are of course three separate crimes, such 
that any attempt to charge any two of them in one 
count of an indictment would be clearly improper.13 

 
 12 This reasoning was apparently adopted by the Seventh 
Circuit here. (See App. 73.) 
 13 See also 18 U.S.C. § 115(a)(1)(A) (“Whoever assaults, 
kidnaps, or murders, or attempts or conspires to kidnap or 
murder, or threatens to assault, kidnap or murder a member of 
the immediate family of a United States official . . . shall be 
punished as provided in subsection (b).”); 18 U.S.C. § 224(a) 
(“Whoever carries into effect, attempts to carry into effect, or 
conspires with any other person to carry into effect any scheme 
in commerce to influence, in any way, by bribery any sporting 
contest, with knowledge that the purpose of such scheme is to 
influence by bribery that contest, shall be fined under this title, 
or imprisoned not more than 5 years, or both.”); 18 U.S.C. § 799 
(“Whoever willfully shall violate, attempt to violate, or conspire 
to violate any regulation or order promulgated by the Adminis-
trator of [NASA] for the protection or security of any . . . proper-
ty or equipment in the custody of the Administrator . . . shall be 
fined under this title, or imprisoned not more than one year, or 
both.”). 
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 The Seventh Circuit’s holding also has the effect 
of rendering the second prong of Section 371 (the 
“defraud” prong) superfluous. If the statute intends 
only to punish one conspiracy, there is no reason to 
first criminalize the agreement to “commit offenses” 
and then the agreement to commit fraud or to impede 
the workings of the Government, as the latter is 
surely a subset of the former.14 And as this Court has 
noted, it is often improper to interpret an act of 
Congress in such a way as to incorporate superflui-
ties. United States v. Jicarilla Apache Nation, 131 
S. Ct. 2313, 2330 (2011).  

 Finally, because the principles of statutory inter-
pretation noted here leave Congress’s intentions open 
to “a guess,” DePierre v. United States, 131 S. Ct. 
2225, 2237 (2011), the rule of lenity dictates that the 
ambiguities in the statute be resolved in favor of the 

 
 14 This Court’s recent holding in Kawashima does not 
compel the opposite result. There, this Court determined that 
distinguishing between “tax evasion” and offenses involving 
“fraud and deceit” in Title 8, United States Code, Section 
1101(a)(43)(M) did not render the “tax evasion” clause superflu-
ous, as the elements of tax evasion did not necessarily include 
fraud or deceit. Kawashima, 132 S. Ct. at 1174-75. By contrast, 
assuming that Section 371 sets forth one conspiracy and then 
lists several types of prohibited conduct in turn requires assum-
ing that Congress intended a blanket prohibition against 
“offenses” not to encompass “offenses involving fraud and 
deceit.” 
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Petitioners, see United States v. Bass, 404 U.S. 336, 
347-48 (1971).15 

 Because the holdings of the Seventh Circuit (as 
well as the other courts alongside it in the circuit 
split) thus contravene principles of statutory inter-
pretation, plenary review of this issue is justified to 
correct such errors. 

 
II. Because This Case Is Identical to Others 

in Which This Court Is Deciding Whether 
It Is Error to Conclude That Express Dis-
trict Court Findings Are Not Required for 
an Ends-of-Justice Exclusion Under the 
Speedy Trial Act, a GVR Hold of This Case 
Is Appropriate 

 The Court is considering certiorari on this ques-
tion in Wasson v. United States, No. 12-546, and Levis 
v. United States, No. 12-635. The Court should hold 
this case pending its resolution of the questions 
presented in those petitions.  

 The Court routinely holds cases, and thereafter 
grants the writ, vacates the judgment, and remands 
cases to allow the court of appeals to reconsider cases 

 
 15 “In various ways over the years, we have stated that 
when choice has to be made between two readings of what 
conduct Congress has made a crime, it is appropriate, before we 
choose the harsher alternative, to require that Congress should 
have spoken in language that is clear and definite.” Bass, 404 
U.S. at 347 (quotation omitted). 
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in light of new precedent from this Court. See, e.g., 
Lawrence v. Chater, 516 U.S. 163 (1996). The Court 
issues GVR orders to conserve “the scarce resources 
of this Court that might otherwise be expended on 
plenary consideration” and “assist [ ]  the court below 
by flagging a particular issue that it does not appear 
to have fully considered. . . .” Id. at 167. Indeed, this 
is perhaps the least controversial and the most 
straightforward aspect of the Court’s summary dispo-
sition practice.  

 The Court’s criterion for a GVR hold is also 
straightforward. Where the Court issues a new 
decision that “the court below did not fully consider,” 
and “if given the opportunity for further considera-
tion, . . . it appears that such a redetermination may 
determine the ultimate outcome of the litigation, a 
GVR order is, we believe, potentially appropriate.” Id. 
Because Petitioners can meet this criteria, the Court 
should hold this case pending the resolution of the 
petitions in Wasson and Levis.  

 The question presented in this case is indistin-
guishable from those presented in Wasson and Levis.16 
In Wasson, the Seventh Circuit found that the trial 
court’s ends-of-justice finding complied with the 
Speedy Trial Act’s requirement, under 18 U.S.C. 

 
 16 Indeed, the court of appeals here cited to Wasson in 
support of its view that district courts need to not make specific 
findings when granting an ends-of-justice continuance in order 
for the continuance to constitute excludable time. (App. 43.) 
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§ 3161(h)(7), for “on the record” findings. United 
States v. Wasson, 679 F.3d 938, 946 (7th Cir. 2012). In 
doing so, the court held that a district court need not 
give express findings in order to justify an ends-of-
justice continuance; in fact, the “sequence of events” 
leading up to the continuance “followed by the court’s 
later explanation” suffices to support an ends-of-
justice continuance. Id. (citing United States v. 
Napadow, 596 F.3d 398, 405 (7th Cir. 2010)). In Levis, 
the Second Circuit rejected the defendant’s argument 
that the district court had failed to make on the 
record findings in order to convert the ends-of-justice 
continuance into excludable time. United States v. 
Levis, 10-4819-CR, 2012 WL 2914118 (2d Cir. July 18, 
2012). The court found that by “ratify[ing] a letter 
lodged by the Government,” the district “ha[d] made 
the requisite finding that the ends of justice warrant-
ed the continuance.” Id. In other words, the Second 
Circuit did not require that the trial court provide 
express findings on the record in order to justify an 
ends-of-justice continuance.  

 That is the exact question here. The trial in this 
case was originally set for June 29, 2004, but the trial 
judge continued it on numerous occasions based on its 
belief that ends-of-justice provision excluded these 
time periods from the 70-day Speedy Trial Act re-
quirement. (See App. 35, 37.) What the court did not 
do, however, was provide express findings “on the 
record” as required by the Act. See 18 U.S.C. 
§ 3161(h)(7).  
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 On appeal, Petitioners contended that the district 
court failed to comply with the Act’s requirement for 
express findings on the record. The Seventh Circuit 
rejected that argument, concluding that: 

  As we have already said, the court need 
not put its findings justifying such a [ends-
of-justice] exclusion in a written order, so 
long as the record otherwise makes clear the 
reasons why the court found that the ends of 
justice warranted the exclusion of time.  

(App. 43; see also id. at 39.) In other words, the Court 
of Appeals held that express findings are not needed 
in order for a district court to comply with the Act’s 
requirements for ends-of-justice continuances.  

 That holding is erroneous. The Act’s plain lan-
guage does not allow courts to rely upon the reasons 
provided by the parties or some amorphous “context” 
as the Court of Appeals contends. (Id. at 40, 43.) 
Rather, the Act states that it is “the court” that must 
set forth “its reasons” for why an ends-of-justice 
continuance is necessary. 18 U.S.C. § 3161(h)(7). 
Congress could have said that a court could make an 
ends-of-justice finding based “on a record made by the 
parties.” But this it did not do. As with other features 
of the Speedy Trial Act, “this omission was a consid-
ered one.” Zedner v. United States, 547 U.S. 489, 500 
(2006).  

 Nor does the Act allow district courts to make an 
end-run around the statutory requirements with 
implied findings. The Act specifically states that “[n]o 
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such period of delay resulting from a continuance 
granted by the court in accordance with this para-
graph shall be excludable” unless a district court 
“sets forth” its reasons “in the record.” 18 U.S.C. 
§ 3161(h)(7)(A). To put it differently, implied findings 
made from the parties’ submissions, a district court’s 
sporadic comments, and the procedural history are 
not enough; the Act mandates specific findings placed 
into the record, lest the continuance not count as 
excludable time. 

 This interpretation accords with the Act’s dual 
purpose of protecting a defendant’s Sixth Amendment 
rights while also serving “the public interest.” Zedner, 
547 U.S. at 501. The requirement is also pragmatic – 
for “[i]t both ensures the district court considers the 
relevant factors and provides this Court with an 
adequate record to review.” United States v. Toombs, 
574 F.3d 1262, 1269 (10th Cir. 2009) (holding that the 
Act requires a district court to make express find-
ings). 

 Congress, in fact, had a specific purpose in mind 
when it required courts to place express reasons on 
the record before ends-of-justice continuances are 
excludable. Congress “saw a danger that such contin-
uances could get out of hand and subvert the Act’s 
detailed scheme,” so it counteracted “substantive 
open-endedness with procedural strictness.” Zedner, 
547 U.S. at 509. That “procedural strictness” is the 
Act’s provision excluding end of justice continuances 
only if accompanied by specific reasons set forth 
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on the record indicating that the need for delay 
outweighs the best interest of the public and the 
defendant in a speedy trial.  

 In sum, the question presented here is identical 
to the question presented in Wasson and Levis. There-
fore, if the Court would grant certiorari in Wasson 
and Levis, and rule favorably for the defendants, it 
would “determine the ultimate outcome” of the litiga-
tion here and lead to an appropriate use of this 
Court’s summary disposition GVR powers.17 Chater, 
516 U.S. at 167. For this reason, the Court should 
hold this case pending its resolution of the Wasson 
and Levis petitions for certiorari.  

   

 
 17 Although the Court of Appeals concluded that petitioners 
waived their Speedy Trial Act (“STA”) claim (see App. 38), that 
would not prevent the court from granting relief should this 
Court issue a GVR order. Even assuming that petitioner waived 
the STA claim in the district court, the Court of Appeals could 
re-consider the claim under plain error review. See United States 
v. Olano, 507 U.S. 725, 731 (1993); FED. R. CIV. P. 52(b) (errors 
“affecting substantial rights”). Moreover, because a ruling on a 
motion to dismiss pursuant to the STA requires a tally of 
excluded and included days, Zedner, 547 U.S. at 507, and 
because no such tallying was conducted here, no such waiver can 
have existed in the district court. 



25 

III. A GVR Hold of This Case Is Appropriate 
Because This Court Has Already Granted 
Certiorari on a Case in Which, as Here, 
the Sentencing Court Potentially Violated 
the Ex Post Facto Clause by Using Sen-
tencing Guidelines in Effect at the Time 
of Sentencing, Rather Than Those in Ef-
fect at the Time of the Offense 

 The Court has granted certiorari on this question 
in Peugh v. United States, No. 12-62 (cert. granted 
Nov. 9, 2012). The Court should hold this case pend-
ing its resolution of the question presented in that 
petition. 

 Such a hold is necessary because petitioners 
raise the same question from the same circuit as 
those in Peugh. Just as in Peugh, the Petitioners’ 
advisory U.S. Sentencing Guidelines ranges were 
boosted because of the use of a new Sentencing 
Guideline manual employed by the sentencing courts. 
See Petition for Writ of Certiorari, at 5-6, Peugh v. 
United States, No. 12-62. As the Court of Appeals 
noted with regard to Petitioner Hopper,  

[u]nder the November 2000 Guidelines, 
Hopper’s adjusted offense level would have 
been five levels lower than it was under the 
2008 Guidelines (compare U.S.S.G. §2T4.1(t) 
(2000) specifying a based offense level of 25 
with U.S.S.G. §2T4.1(M) (2008) (specifying a 
base offense level of 30)), which would have 
resulted in an advisory sentencing range of 
135 to 168 months rather than the range of 
235 to 293 months that the court referenced.  
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(App. 152.) And this case comes from the same circuit 
as the petitioner in Peugh: the Seventh Circuit.  

 In addition, as stated above, there is no proce-
dural bar that would prevent the court of appeals 
from reconsidering this issue upon remand from this 
Court. The claim was raised at sentencing and on 
appeal by Mr. Hopper. (Id. at 152-53, 315-18.) The 
Court of Appeals rejected the claim not on the merits, 
but based on its previous rulings that the Ex Post 
Facto Clause has no application to the advisory U.S. 
Sentencing Guidelines. (Id. at 152-53.) Should the 
Court rule in Peugh that the Ex Post Facto Clause 
does apply to the Guidelines, there is a significant 
likelihood that the Court of Appeals would remand 
Petitioners’ cases back to the district court for resen-
tencing.  

 As noted in Peugh, the Seventh Circuit stands 
alone in its determination that since the Guidelines 
are advisory, they do not implicate Ex Post Facto 
concerns. See United States. v. Demaree, 459 F.2d at 
795; United States v. Nurek, 578 F.3d 618, 625 (7th 
Cir. 2009); United States v. Panice, 598 F.3d 426, 435 
(7th Cir. 2010). The circuit courts that have ruled on 
this question18 have all held that even though the 

 
 18 See, e.g., United States v. Ortiz, 621 F.3d 82, 86-87 (2d Cir. 
2010), cert. denied, 131 S. Ct. 1813 (2011); United States v. 
Lantham, 673 F.3d 873, 889-90 (6th Cir. 2010), cert. denied, 131 
S. Ct. 2443 (2011); United States v. Lewis, 606 F.3d 193, 199 (3d 
Cir. 2010); United States v. Turner, 548 F.3d 1094, 1099-1100 
(D.C. Cir. 2008). 
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Guidelines are now advisory, post-crime USSG 
amendments increasing a client’s Guideline sentenc-
ing range implicate the Ex Post Facto Clause.19 

 There is no material difference between this case 
and Peugh. The Court therefore should hold this case 
pending its resolution of the question presented in 
Peugh.  

--------------------------------- i --------------------------------- 
 

CONCLUSION 

 For the foregoing reasons, the petition for writ of 
certiorari should be granted. 

Respectfully submitted, 
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 19 In so holding, these circuits have applied this Court’s 
decisions in California Dep’t of Corrections v. Morales, 519 U.S. 
499, 508 (1995); Garner v. Jones, 519 U.S. 244, 251 (2000); and 
Miller v. Florida, 482 U.S. 435 (1987), which held that in 
considering Ex Post Facto challenges, courts must consider if an 
amendment “produces a significant risk of increasing the 
measure of punishment attached to the covered crimes” even 
when discretion is involved in the final sentencing decision. 
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Opinion 

ROVNER, Circuit Judge. 

 At the conclusion of an eleven-week trial, a jury 
convicted defendants Michael A. Vallone, William S. 
Cover, Michael T. Dowd, Robert W. Hopper, Timothy 

 
 * The Honorable Richard L. Young, Chief Judge of the 
Southern District of Indiana, sitting by designation. 
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S. Dunn, and Edward Bartoli of conspiring to defraud 
the United States by impeding and impairing the 
functions of the Internal Revenue Service (“IRS”) and 
to commit offenses against the United States, along 
with related fraud and tax offenses. They were sen-
tenced to prison terms ranging from 120 to 223 
months. The defendants appeal their convictions and 
sentences. We affirm. 

 
I 

 This is the latest in a series of cases arising out 
of abusive trusts promoted by The Aegis Company 
(“Aegis”) and its sister company, Heritage Assurance 
Group (“Heritage”), both based in Palos Hills, Illinois. 
See United States v. Wasson, 679 F.3d 938 (7th Cir. 
2012); United States v. Hills, 618 F.3d 619 (7th Cir. 
2010), cert. denied, ___ U.S. ___, 131 S. Ct. 2958, 180 
L. Ed. 2d 249, ___ U.S. ___, 132 S. Ct. 130, 181 
L. Ed. 2d 51 (2011); United States v. Patridge, 507 
F.3d 1092 (7th Cir. 2007); United States v. Baxter, 217 
Fed. App’x 557 (7th Cir. 2007); Muhich v. C.I.R., 238 
F.3d 860 (7th Cir. 2001); Bartoli v. Richmond, 215 
F.3d 1329, 2000 WL 687155 (7th Cir. 2000); see also 
United States v. Richardson, 681 F.3d 736 (6th Cir. 
2012); United States v. Welti, 446 Fed. App’x 784 (6th 
Cir. 2012); United States v. Ellefsen, 655 F.3d 769 (8th 
Cir. 2011); Richardson v. C.I.R., 509 F.3d 736 (6th Cir. 
2007); United States v. Diesel, 238 Fed. App’x 398 
(10th Cir. 2007); United States v. Tiner, 152 Fed. 
App’x 891 (11th Cir. 2005). 
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 Heritage was formed in 1990 by Michael Rich-
mond as the Illinois offshoot of a like-named Califor-
nia firm. Defendants Michael Vallone and Robert 
Hopper joined the staff of Heritage shortly thereafter. 
Defendant Edward Bartoli, an attorney with degrees 
from both Notre Dame and Harvard, later became 
affiliated with Heritage as its legal counsel. Heritage 
was in the business of selling living trusts for estate 
planning purposes. These trusts were marketed to 
customers through a network of cooperating insur-
ance agents. In 1993, Bartoli put forward the idea of 
a package of business, family, and charitable trusts 
that could be marketed to customers as a means of 
both estate planning and income tax minimization. 
Bartoli thought that such a package could command a 
price of $25,000 or more. Vallone and Hopper were 
amenable to the idea and joined Bartoli in bringing 
his idea to fruition. They began to promote the con-
cept of a multi-trust system at training sessions that 
Heritage sponsored for its cooperating insurance 
agents, and eventually began to sell some trust 
packages to Heritage clients. By early 1994, however, 
Vallone and Hopper had fallen out with Richmond 
and forced him out of Heritage, accusing him of 
embezzlement. Along with Bartoli, they decided to 
form a new company, Aegis, to take over marketing of 
the multi-trust system. Aegis was formed later that 
same year, and it began to sell multi-trust systems as 
a way for high-income individuals to minimize their 
income taxes. Aegis and Heritage continued to share 
the same building in Palos Hills, a Chicago suburb, as 
their headquarters. 



App. 4 

 Although the Aegis system of trusts was por-
trayed as a legitimate, sophisticated means of tax 
minimization grounded in the common law, the sys-
tem was in essence a sham, designed solely to conceal 
a trust purchaser’s assets and income from the IRS, 
thereby reducing his apparent tax liability and de-
frauding the United States of revenue to which it was 
entitled. Pursuant to the Aegis system, “customers 
appeared to sell their assets to several trusts when, 
in fact, customers never really ceded control of their 
assets.” Hills, 618 F.3d at 624. 

 The trusts were marketed to and implemented 
for customers across the United States through a 
network of corrupt promoters, managers, attorneys, 
and accountants. Although prospective customers 
who bothered to seek independent advice as to the 
legitimacy of the Aegis system were routinely warned 
of its flaws, greed led many to overlook the system’s 
“too good to be true” attributes. Between 1994 and 
2003, some 650 individuals purchased Aegis trust 
packages, at prices ranging from $10,000 to $50,000 
or more. The diverse clientele included real estate 
brokers, doctors, public officials, and a variety of 
small-business owners. Among the purchasers was a 
co-founder of the Hooters restaurants chain, Lynn 
“L.D.” Stewart, who himself was later charged with 
tax evasion, although the charges were dismissed 
after his trial resulted in a hung jury. (Others were 
not so lucky; some Aegis clients were convicted and 
sent to prison.) The thousands of false income tax 
returns that were filed based on the use of the Aegis 
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trusts are estimated to have cost the federal govern-
ment more than $60 million in tax revenue. 

 The defendants in this case include the progeni-
tors of the Aegis trust along with some of its major 
promoters. Vallone was the executive director of 
Aegis; Bartoli, who came up with the idea of the trust 
system, was the firm’s first legal director until 1996, 
and continued to help manage Aegis thereafter; and 
Hopper served as the firm’s managing director. In 
1995, these three, along with Timothy Shawn Dunn, 
created Aegis Management Company (“Aegis Man-
agement”) to provide trust management services and 
tax advice to individuals who purchased the Aegis 
trusts. Dunn, a certified financial planner, was a 
promoter as well as a manager of Aegis trusts; he 
became the executive director of Aegis Management. 
William Cover, like Dunn, was a promoter and man-
ager of Aegis trusts. He served as the president of 
Sigma Resource Management, Inc. and later held the 
controlling interest in Sigma Resource Management, 
LLC (collectively, “Sigma”), which also provided 
management services to purchasers of Aegis trusts. 
Vallone and Michael Dowd served as directors and 
officers of Sigma. Dowd came to work at the Palos 
Hills offices of Heritage and Aegis in 1997, after 
earning a degree in business finance. In addition to 
assisting the Aegis principals, Dowd provided man-
agement services to trust purchasers through both 
Aegis and Sigma. David Parker, a New York attorney, 
served as the legal director of Aegis Management. He 
assisted in the promotion and management of Aegis 
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trusts as well as the defense of the trust system from 
government inquiries. John Stambulis, an Illinois 
attorney, worked in the Palos Hills office of Aegis, and 
assisted with the creation and defense of Aegis trusts. 
Both Parker and Stambulis would later plead guilty 
and testify against the remaining defendants at trial. 

 The Aegis trusts were typically marketed to 
wealthy, self-employed individuals whose income 
could not be easily traced through the W-2 forms that 
are issued to ordinary taxpayers. Aegis representa-
tives, including the defendants, conducted seminars 
promoting the Aegis trusts in cities around the coun-
try. Attendance at these seminars was by invitation 
only, and guests were charged between $150 and $500 
to participate. Attendees were told at such seminars 
that use of the Aegis trust system would reduce if not 
eliminate their federal income taxes. They were often 
given materials that purported to document the 
legitimacy of the system with seemingly thorough 
and impressive citations to the various legal authori-
ties that supported the trusts. But as one lawyer 
wrote to a client who sought his advice as to the 
legitimacy of the system: 

This material is full of errors, irrelevancies 
and partial truths followed by non sequiturs. 
I know that I must resist the temptation to 
follow every line or I could spend the rest of 
my life on this. I will concentrate on how, 
even if it were 99 percent correct, the 
claimed tax effects fail. In doing so, I’m not 
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implying that that 99 percent is correct. I’m 
just skipping over the errors. 

Gov’t Ex. Dunn Office 32, R. 962 Tr. 3395. Those 
persons who purchased packages of one or more 
trusts were also encouraged to purchase trust man-
agement services from Aegis Management or Sigma, 
for which they would pay thousands of dollars annu-
ally on top of the $10,000 to $50,000 they paid for the 
trusts themselves. These management services 
included advice and counsel on using the trusts to 
conceal income and assets from the IRS. 

 The typical Aegis system comprised multiple 
domestic trusts, including a business trust, an asset 
management trust, and a charitable trust. (As we 
shall explain in a moment, foreign trusts were also 
used in many instances to further conceal an individ-
ual’s assets and income.) The centerpiece of the 
system was the business trust, also referred to as a 
“common law business organization” or “CBO.” The 
business trust was purportedly modeled after the 
Massachusetts Business Trust, a non-statutory 
arrangement by which ownership of a business is 
transferred to a trust in exchange for certificates of 
beneficial interest; the trustee then holds and man-
ages the business on behalf of the holders of those 
certificates. See Navarro Sav. Ass’n v. Lee, 446 U.S. 
458, 468-69, 100 S. Ct. 1779, 1785-86, 64 L. Ed. 2d 
425 (1980) (quoting Hecht v. Malley, 265 U.S. 144, 
146-47, 44 S. Ct. 462, 463, 68 L. Ed. 949 (1924)) 
(describing Massachusetts Business Trust). A key 
point distinguishing the Aegis business trust (along 
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with the other trusts making up the Aegis system) is 
that an independent trustee never assumed any real 
control over the trust assets. With the aid of Aegis 
personnel, a purchaser nominally would transfer his 
assets – including his businesses and residence – to 
one or more trusts and formally cede control of those 
assets to the named trustee, typically Bartoli, Parker, 
or Stambulis. But routinely, within a few days after 
the trust was first established – and sometimes 
before the client had even transferred assets to the 
trust – the Aegis attorney would resign by means of a 
boilerplate letter citing “circumstances beyond [his] 
control,” and appoint the client as his replacement. 
E.g., R. 917 Tr. 3495-96; R. 921 Tr. 5408-09; R. 965 Tr. 
306. Because the purchaser thus retained control over 
the assets assigned to the trusts, the transfer of those 
assets into the trust amounted to nothing more than 
a paper transaction with no economic substance.1 
Again, the sole purpose of the trust was to conceal the 
purchaser’s assets from the IRS in an effort to reduce 
his tax liability. As the defendants themselves put it 
to their clients, the clients would “own nothing but 
control everything.” R. 921 Tr. 5384, 5406; R. 943 Tr. 
204. 

 
 1 As originally envisioned by Bartoli, a client’s wife would 
first convey all of her interest in the couple’s property to her 
husband, she would then become the temporary “independent” 
trustee of the business trust, her husband would transfer the 
property to that trust, and finally he would succeed his wife as 
the trustee. As the defendants implemented the system, an 
Aegis attorney replaced the client’s spouse as the initial trustee. 
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 That the Aegis trust system was a fraudulent 
scheme was borne out in the manner in which the 
underlying documentation was prepared. We have 
noted, for example, that the purportedly independent 
trustee named in the creation of the trust routinely 
would resign shortly after the trust was created and 
be replaced by the client on whose behalf the trust 
was created. Typically the boilerplate resignation 
letter was prepared and signed at the same time as 
the paperwork creating the trust, although it was 
dated several days later, leaving no doubt that the 
resignation of the initial, “independent” trustee was 
planned from the outset. Moreover, in many instanc-
es, the trust documents were backdated to make it 
appear that a client had (nominally) transferred his 
assets to the trusts long before he had even pur-
chased the trusts – sometimes years earlier – in order 
to retroactively claim the tax advantages of the 
trusts. (False notarizations were routinely provided 
to give cover to the backdating.) An additional fee was 
sometimes charged for backdating documents in this 
way. Finally, false documents were created to make it 
appear that various legally important events had 
taken place – for example, minutes indicating that 
the directors of a trust had met – when in fact they 
never had. 

 The income that Aegis clients derived from their 
businesses was also diverted to the trusts by means 
of management and consulting contracts between 
the clients’ businesses and their trusts, an arrange-
ment that Aegis personnel suggested and helped to 
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implement. Ostensibly, pursuant to such a contract, a 
trust would provide services to the client’s business, 
for which the business would in turn compensate the 
trust. In actuality, the trust would provide no services 
to the business, although the business would compen-
sate the trust and write the payments off as an 
expense. The actual purpose of these contracts was 
thus to conceal the diversion of business profits to the 
trusts without the payment of taxes on that income. 
See Ellefsen, supra, 655 F.3d at 775, 779-80. 

 The money that Aegis clients transferred to their 
trusts would be returned to the clients and their 
businesses in a variety of ways. In some instances, 
the trusts would make fictitious loans to the client or 
his business. In other instances, charitable trusts 
were used to pay for things that really had nothing to 
do with the stated aims of those trusts. For example, 
a charitable trust might pay hundreds of thousands 
of dollars to purchase a primary residence or vacation 
home for the Aegis customer, on the theory that the 
home would serve as the “world headquarters” of the 
trust. R. 943 Tr. 207, 222. Similarly, the charitable 
trust might pay for a family vacation trip on the 
theory that one of the purposes of the trip was to visit 
charitable enterprises to which the trust might make 
donations. 

 Tax returns were prepared for the Aegis trust 
purchasers and for the trusts themselves, but these 
too were fraudulent in multiple respects. First, Aegis 
clients were advised by the defendants to assign their 
own income to the trusts despite the fact that the 
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income was being earned and controlled by the clients 
just as it had been before the trusts were created. 
Second, clients were advised to report that assigned 
income on certain trust tax returns, but then to pass 
the income on to other trusts without taxes being 
paid on that income. The result was that the income 
remained in the clients’ hands, but the tax liability 
was transferred elsewhere. Third, the defendants 
encouraged clients to claim various deductions on the 
trusts’ federal tax returns that had no basis in law or 
fact. For example, clients were told to deduct their 
household utility and other expenses on the theory 
that their homes were the “world headquarters” of 
their trusts. College tuition for clients’ children was 
likewise posited as a trust expense based on the 
notion that the children would one day become direc-
tors of the trusts. 

 The wealthiest Aegis clients were advised to 
participate in an offshore trust system employing 
foreign trusts and so-called “international business 
companies” (IBCs) in Belize. Belize was chosen as the 
locus for the offshore system because it was not 
particularly cooperative with the United States on 
issues related to asset-hiding and tax evasion. David 
Jenkins, a citizen of Belize, assisted the defendants 
with this aspect of the Aegis system, which com-
menced in 1995. The use of offshore trusts and for-
eign bank accounts enabled clients to further conceal 
their income by nominally transferring that income to 
a foreign trust. Again, control of the money would in 
fact remain with the client, but the tax liability would 
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be shifted to a foreign entity that would, in actuality, 
file no U.S. tax return and pay no tax. 

 As with the domestic trusts, foreign trusts and 
IBCs were established in such a way as to create the 
illusion that they were not under the control of Aegis 
clients. Jenkins would designate certain foreign 
entities to serve as the nominal directors, trustees, 
and protectors of these trusts or IBCs. For example, 
Freedom Services Company, an entity directed by 
Vallone, was often named as a trust protector (whose 
job it was to oversee the trustee), and a second com-
pany controlled by Jenkins was typically named as 
trustee. Meanwhile, Aegis clients were given undated 
letters of resignation from Vallone and Jenkins so 
that control of the trusts and IBCs at all times re-
mained with them. Offshore accounts in Antigua were 
established in the names of these Belizean trusts and 
IBCs, and these accounts too were in reality under 
the control of the Aegis clients. 

 To effect the concealment of his income using the 
offshore trust system, an Aegis client was advised to 
first transfer his untaxed income to a trust bank 
account in the United States. From there, the money 
would be transferred to a bank account in Antigua 
that was held in the name of a foreign trust. The 
money was then transferred again to a second bank 
account, this one in the name of an IBC. The transfer 
of funds between domestic and foreign trusts often 
was characterized as a loan, evidenced by one or more 
promissory notes. Because the transfer of funds from 
one trust account to another was simply a means of 
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hiding the client’s funds from the IRS, these notes 
were a fiction. But to give them a patina of legitimacy, 
Aegis clients were advised that periodic demands 
should be made on the notes and, in turn, relatively 
small repayments (say, $10,000) should be made on 
the outstanding “loans.” 

 Once a client’s funds had been transferred to the 
IBC’s bank account, the money could be repatriated 
to the client in the United States in one of several 
ways. The client would be given a credit card linked 
to the IBC account in Antigua, which card he could 
use to access his money, either by making purchases 
using that card or by receiving cash advances through 
Automated Teller Machines (ATMs) in the United 
States. Because the card was linked to an offshore 
account, there would be no record of these transac-
tions clearing in the United States. The IBC could 
also make fictitious “loans” or “gifts” of deposited 
funds to the client. 

 No taxes were paid on income diverted through 
the offshore trust system. Aegis clients were assured 
that the IRS would not have access to offshore trust 
and bank records and would never be able to link the 
clients to the control of the IBCs or the bank accounts 
linked to those IBCs. The system worked to the 
benefit of the defendants as well: they could receive 
transaction fees equal to two or three percent of any 
funds funneled through the offshore trusts. 

 The services that the defendants provided to 
Aegis clients did not end with the establishment of 
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the various trusts. The defendants also provided 
clients with assistance on two fronts in an effort to 
ensure that the goal of tax evasion was accomplished 
– preparation of tax returns, and defense of IRS 
audits. 

 As the trusts were a sham, Aegis insisted that 
clients use pre-selected tax return preparers whom 
the defendants knew would both conceal the true 
nature of the tax-avoidance scheme and help to 
perpetuate it by preparing returns consistent with 
the purpose of that scheme. Vallone, Dunn, and Cover 
each assisted clients and their tax preparers in 
preparing their personal, business, and trust tax 
returns. Copies of the tax returns filed on behalf of 
many Aegis clients were later found in the defen-
dants’ offices. 

 By the mid-1990s, the IRS was aware that Aegis 
and other organizations were promoting various 
forms of trusts as a means of income tax evasion, and 
it began to step up its efforts to combat the abuse of 
trusts for this purpose. It formally signaled its focus 
on abusive trusts in April 1997, with the issuance of 
IRS Notice 97-24, available at 1997 WL 187852. The 
notice explained that it was “intended to alert tax-
payers about certain trust arrangements that purport 
to reduce or eliminate federal taxes in ways that are 
not permitted by federal tax law.” Notice 97-24 at 1. 
The notice went on to cite five examples of potentially 
abusive tax arrangements, among them the business 
trust. Id. at 2. It explained that a common feature of 
an abusive trust is that the original owner of the 
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assets nominally subject to the trust retains the 
authority to cause the financial benefits of those 
assets to be returned to or made available to himself. 
Id. at 1-2. The notice also summarized the key legal 
principles applicable to trusts and tax liability, in-
cluding firstly the point that “[s]ubstance – not form – 
controls taxation,” such that abusive trust arrange-
ments may be treated as shams for tax purposes. Id. 
at 3. It also noted: 

When used in accordance with the tax laws, 
trusts will not transform a taxpayer’s per-
sonal, living or educational expenses into de-
ductible items, and will not seek to avoid tax 
liability by ignoring either the true owner-
ship of income and assets or the true sub-
stance of transactions. Accordingly, the tax 
results that are promised by the promoters of 
abusive trust arrangements are not allowa-
ble under federal tax law. . . .  

Id. at 3. As we discuss in greater detail below, the 
Aegis principals were aware of Notice 97-24: Vallone, 
for example, acknowledged that Aegis received multi-
ple copies of the notice (along with client inquiries) 
soon after it was issued by the IRS. R. 921 Tr. 5434. 
Yet, the notice did not cause the firm to stop promot-
ing Aegis trusts; instead, as we discuss below, it 
triggered efforts to avoid and/or obstruct IRS inquiry 
into the trusts. 

 In fact, even before it issued Notice 97-24, the 
IRS was already quietly investigating Aegis. Michael 
Priess, then a Special Agent with the Criminal 
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Investigation Division of the IRS, was among several 
agents who participated in an undercover investiga-
tion of Aegis that began in 1996. Priess posed as Mike 
Jordan, an investment adviser whose clients were 
mostly physicians. After attending an Aegis seminar 
in June 1996 at the Oak Lawn Hilton in suburban 
Chicago, Priess and another agent met with Dunn in 
1997 to discuss the possibility of purchasing an Aegis 
package that would include an offshore trust. After 
attending two additional Aegis seminars – an October 
1997 seminar in New York and a January 1998 
seminar in Belize – Priess met again with Dunn in 
July 1998 to confirm that he was interested in pur-
chasing an offshore trust package. During that meet-
ing, Dunn assured Priess that he would surrender 
control of the assets he placed into the trust system 
for only about five minutes before the initial trustee 
resigned. “In fact,” Dunn told Priess, “the resignation 
letter is completed before you’re actually signing up.” 
R. 965 Tr. 275. Two months later, Priess (as Jordan) 
agreed to purchase a trust package at a price of 
$38,000, and to engage Aegis Management to service 
the trusts at a cost of $11,500 per year. Priess told 
Dunn at that time that his accountant had told him 
the Aegis system was “bullshit” and that he should 
not go ahead with the purchase. R. 965 Tr. 288. Dunn 
was not surprised: “It’s not the first time we’ve heard 
those words, believe me.” Id. Tr. 288. The trust docu-
ments were ready for Priess’s (or rather Jordan’s) 
signature in November. The package that Priess had 
purchased included a CBO/business trust (the Jordan 
Business Company Trust), an asset management 
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trust (the MJ Asset Management Trust), an offshore 
trust (the Fructus International Trust), and an IBC 
(the Pernour Services Company). Parker had already 
signed the paperwork as trustee of the MJ Asset 
Management Trust, and Jordan’s forthcoming signa-
ture had already been notarized. Dunn told Priess to 
date his signature August 26, 1998, although that 
date had come and gone more than eleven weeks 
earlier. (As it turned out, the dates on some of the 
documents had to be corrected later so that they 
matched the notarized dates.) Minutes had already 
been prepared showing that the asset management 
trust’s board of directors (which included only one 
director – Parker) had met by telephone on August 
26, 1998. Parker had signed a letter of resignation 
effective on September 28, 1998; and Priess was also 
given an undated letter of resignation from the trus-
tee and protector of the Belizean trust, “[t]o give me 
[i.e., Jordan] assurances that I had control of the 
Fructus International Trust.” R. 965 Tr. 332. Bank 
accounts at the Swiss American Bank in Antigua 
were opened for both the offshore trust and the IBC. 

 After the trust system was established, Priess (as 
Jordan) set about with Dunn’s help to use the system 
to divert profits from his (fictitious) business into the 
trusts. A contract was prepared between Jordan’s 
business (Cumberland Investment Group) and the 
CBO (Jordan Business Company Trust) pursuant to 
which the CBO purportedly would provide manage-
ment services to the business. The fee that the CBO 
would charge for these services was pegged at the 
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amount of money Jordan expected his business to 
realize in profits that year – initially $220,000 and 
later $290,000. In reality, the CBO would provide no 
services at all to Jordan’s investment business, but 
the business would pay the fee to the business trust 
as a cover for the diversion of the business’s profits; 
the business trust would then transfer the fee to the 
asset management trust, which would in turn convey 
the fee to the offshore trust, which would then trans-
fer the fee to the IBC. Priess posed a wrinkle to 
Dunn: he (Jordan) did not have $290,000 on hand to 
pay the CBO its “fee.” Dunn helped Priess come up 
with a “Plan B”: Jordan’s business would make an 
initial payment of $185,000 to the CBO; that money 
would then be transferred among the various trusts 
into the bank account of the IBC in Antigua; then 
$105,000 of that money would be repatriated to 
Jordan from the IBC account to Jordan as a “gift”; 
Jordan would then send that $105,000 back into the 
trust system by writing a check for $106,400 to 
Fructus International Trust in purported repayment 
(with interest) of a $105,000 “loan” that Fructus had 
made previously. These machinations added a new 
level of deceit to the charade of the management fee, 
making it appear as though Jordan’s business ulti-
mately paid the entire “fee” of $290,000, when in fact 
part of that total was simply a recycling of the initial 
downpayment of $185,000. The net effect was that 
Jordan’s business gained a $290,000 deduction for its 
books, for which it paid only $185,000; the income tax 
liability that would have been due on the business’s 
profits was effectively shipped offshore to the IBC 
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(which was beyond the reach of the IRS); and Jordan 
at all times retained control over the money. 

 Priess subsequently had conversations with both 
Cover and Vallone at a February 1999 Aegis seminar 
in Cleveland about the way in which he had repatri-
ated the $105,000 from the Belizean IBC to himself 
as a “gift.” Cover, who told Priess that he was manag-
ing trusts from some fifty Aegis clients, warned Priess 
that bringing money back into the United States as a 
gift from the IBC was risky, as he would owe tax on 
the portion of any gift in excess of $10,000. Cover 
suggested to Priess that he bring back the remainder 
of the $290,000 sent abroad as a “loan.” Cover also 
mentioned to Priess that he (Cover) used a credit card 
linked to his own offshore IBC account to obtain cash 
from that account. “I go to the Cash Station every 
week and pull out $400,” he told the agent. Priess Tr. 
42; R. 944 Tr. 409; R. 966 Tr. 688. When Priess raised 
the same subject with Vallone over lunch, Vallone had 
a different idea. Vallone suggested that Priess could 
still use a “gift” as the means of repatriating money 
from the Belizean entities, so long as he named a 
nominee director to the offshore bank accounts linked 
to the international trust and the IBC. That way, 
Vallone explained, Priess could say he had nothing to 
do with the “gift” if ever questioned by the IRS. 

 Priess’s experience with the Aegis system docu-
mented most of the tax-evasive aspects of the Aegis 
scheme: a chain of connected trusts that, on paper, 
accomplished the transfer of client income abroad and 
assigned the income tax liability to an IBC, where it 
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would effectively disappear; the designation of nomi-
nally independent trustees whose immediate resigna-
tion was planned for before the client signed the trust 
paperwork; the backdating of documents; the prepa-
ration of minutes to reflect fictitious meetings of the 
trusts’ boards of directors (e.g., Parker’s telephonic 
meeting with himself); the use of bogus management 
services contracts to facilitate the transfer of a client’s 
business profits into the trust system; the repatria-
tion of funds diverted to the offshore trust and IBC 
back to the client in the United States through ficti-
tious loans and gifts; and the reality that for the 
Aegis client, all of these transactions and events 
occurred on paper only, without altering the operation 
of their businesses, control of their assets, or access to 
their money. 

 After the IRS signaled its interest in abusive 
trust arrangements with the issuance of Notice 97-24 
in 1997, the defendants created what they referred to 
as the “Aegis Audit Arsenal.” This so-called arsenal 
was basically a series of obstructionist measures that 
the defendants encouraged Aegis clients to use, and 
in some instances aided their clients in using, to 
thwart IRS inquiries into the use of Aegis trusts. For 
example, the defendants encouraged clients to with-
hold information from IRS agents, to respond to IRS 
inquiries and requests for the production of financial 
records with non-responsive letters and question-
naires drafted by defendants, and to file frivolous 
motions to quash summonses issued by the IRS. In 
some instances, attorneys Parker and Stambulis sent 



App. 21 

letters drafted by Vallone to the IRS on behalf of 
Aegis clients. A nine-page letter that Parker sent to 
the IRS in November 1999 on behalf of Aegis client 
Genevieve Riccordino, a real estate broker, exempli-
fies the nature of this correspondence. The letter is a 
font of evasion and obfuscation, posing a multitude of 
questions as to the IRS’s purposes in seeking infor-
mation related to Riccordino’s trusts, voicing doubt as 
to the IRS’s authority to investigate the trusts, mak-
ing frivolous document requests, and threatening to 
seek sanctions if the IRS did not comply with Par-
ker’s demands. Gov’t Ex. Dunn Office 25 (Gov’t Supp. 
App. 189-97). Parker later confessed on the witness 
stand that he issued letters such as this one with 
little or no forethought as to whether they had any 
arguable basis in the law. “I was more concerned 
about sending these letters out pursuant to the Aegis 
Audit Arsenal than determining at the time whether 
they were legally defensible or not,” he testified. R. 
947 Tr. 2040. 

 Early in 2000, the defendants also created the 
Washington, D.C., law firm of Parker & Associates, 
which was owned by Parker and Hopper, to represent 
Aegis clients during IRS audits and examinations. 
The law firm served the dual function of helping to 
implement the Audit Arsenal’s goal of obstruction and 
to generate additional fees from Aegis clients. 

 In a particularly brazen move, several of the 
defendants filed lawsuits against both the IRS and a 
number of its revenue and special agents, among 
others. Bartoli, Vallone, Hopper, and Dunn filed one 
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such suit on May 8, 1997, in the Northern District of 
Illinois against (among others) IRS Revenue Agent 
James Pogue and the Illinois Attorney Registration 
and Disciplinary Commission (“ARDC”), which had 
initiated disciplinary proceedings against Bartoli 
based on his involvement with the trusts sold by both 
Heritage and Aegis. (We shall have more to say about 
the ARDC proceeding below.) That suit was assigned 
to Judge Plunkett who, after dismissing most of the 
defendants and granting summary judgment to Pogue, 
imposed Rule 11 sanctions on the four plaintiffs for 
filing a frivolous lawsuit. See Fed. R. Civ. P. 11. His 
sanctions opinion, which we later affirmed and 
adopted on appeal, observed: 

At base, the plaintiffs filed this claim be-
cause they believe the trusts they promote 
should be a legal means to avoid paying tax-
es. They are not. Plaintiffs may disagree 
with the state of the law, but Rule 11 prohib-
its them from filing fictional claims to pro-
test it. . . .  

Bartoli v. A.R.D.C. of Ill., 1999 WL 1045210, at *3 
(N.D. Ill. Nov. 12, 1999) (citations omitted), aff ’d sub 
nom. Bartoli v. Richmond, supra, 2000 WL 687155. In 
May 2001, Vallone, Aegis, and Heritage also filed a 
class-action suit against the IRS and three of its 
agents (among other defendants) in the Southern 
District of Illinois, seeking damages of $556 billion for 
purported violations of the plaintiffs’ civil rights. That 
action was dismissed as devoid of merit in June 2003. 
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 Judge Plunkett’s November 1999 ruling in the 
Bartoli case was an unmistakable rejection of the 
legitimacy of the Aegis trusts, but in fact the defen-
dants were on notice long before his ruling that the 
Aegis system was contrary to longstanding rules 
governing trusts and taxation. Prospective clients of 
Aegis who received warnings as to the legitimacy of 
the system from their own lawyers and accountants 
frequently forwarded the negative opinions to Aegis 
personnel; copies of such opinions were later discov-
ered in the files at Aegis headquarters. We quoted 
earlier from one such opinion letter, which noted that 
the Aegis materials distributed at promotional semi-
nars purporting to document the legality of the 
system were “full of errors, irrelevancies and partial 
truths followed by non sequiturs.” Gov’t Ex. Dunn 
Office 32, R. 962 Tr. 3395. We also noted that when 
Priess (posing as Mike Jordan) reported his own 
accountant’s description of the Aegis system as “bull-
shit,” Dunn assured him it was not the first time he 
had heard such language used in reference to Aegis. 

 IRS Notice 97-24, issued in April 1997, reiterated 
the ways in which abusive trusts akin to those pro-
moted by Aegis violated longstanding and well-known 
legal principles. This notice, as we have discussed 
was well-known to the Aegis principals, and copies of 
the notice were found in the Aegis headquarters. 

 Then in June 1999, the United States Tax Court 
issued its decision in Muhich v. C.I.R., 1999 WL 
390695 (U.S. Tax Court June 14, 1999), holding that 
a multi-trust system that Bartoli had sold to Frank 
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and Virginia Muhich through Heritage was a sham 
lacking in economic substance that should be disre-
garded for tax purposes. Mr. and Mrs. Muhich owned 
a family photography business. They purchased a 
trust package from Heritage in 1994 after meeting 
with Bartoli; they subsequently engaged Aegis to help 
operate the trusts. The Muhichs’ system ultimately 
comprised five trusts, including an asset manage-
ment trust, a business trust, a charitable trust, an 
equity trust, and a vehicle trust. Bartoli served as the 
initial trustee of the asset management trust, which 
was formed first, and following Bartoli’s resignation 
as the initial trustee, the Muhichs became the sole 
trustees and beneficiaries of that and the other four 
trusts. Most of the Muhich’s assets were assigned to 
the asset management trust, including Mr. Muhich’s 
right to receive compensation for his services. Once 
the trusts were in place, Mr. Muhich ran the family 
business just as he did before. In lieu of paying a 
salary to him, however, the business paid the asset 
management trust for his services, calling the pay-
ments “consulting fees.” The Muhichs, as officers of 
the asset management trust, assumed responsibility 
for managing the trust’s affairs, and as compensation 
for their services, the trust “agreed” to pay the fami-
ly’s housing, transportation, health care, and other 
expenses. The asset management trust, of course, 
claimed deductions for those expenses; and any net 
income remaining after the deduction of those ex-
penses was transferred to the charitable trust. The 
asset management trust thus reported zero taxable 
income, and the charitable trust (which made only 
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modest charitable contributions) claimed exemption 
from taxation. The other trusts reported no income 
whatsoever. On the returns that the Muhichs them-
selves filed for 1994 and 1995, they reported no 
income in the form of compensation. 

 The IRS determined that the trust arrangement 
was an abusive one that should be disregarded for tax 
purposes, and the Tax Court agreed. The court found 
that the trusts lacked any economic substance apart 
from tax considerations. The court pointed out that 
(1) the Muhichs’ relationship with their property did 
not change (“the Muhichs could manipulate, distrib-
ute, or otherwise use trust property at their whim”) 
(2) the trusts lacked an independent trustee (“[t]he 
fact that Bartoli served as a trustee for a limited time 
is meaningless; it was a paper appointment solely for 
the purpose of facilitating the creation of the trust 
scheme”); (3) “no economic interest in the trusts ever 
passed to anyone other than the Muhichs”; and (4) 
the Muhichs were not bound by any restrictions as to 
the use of trust property. Id., at *6-*7. The court 
noted that, overall, “the tangled web” of trusts did 
little more than conceal who really owned the assets 
and who earned the income assigned to the trusts. 
Id., at *7. 

In sum, petitioners established the trusts 
with an aim to avoid, improperly, Federal in-
come tax. None of the trusts ever reported 
taxable income, and none of them conducted 
a legitimate business activity. Petitioners’ 
purpose for the trust scheme was to take 
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untaxed money out of Midwest [the family 
business] and circulate it around the trusts 
to pay for the Muhichs’ personal expenses. 
The Muhichs admitted as much at trial. Al-
though the Muhichs attempted to identify 
other nontax reasons for the trusts, we find 
these reasons incredible. Because the trusts 
lacked economic reality, the Court will ignore 
them for tax purposes. 

Id. (footnotes omitted). This decision to treat the 
trusts as a sham meant that the business income that 
had been diverted to the trusts would instead be 
treated as income to the Muhichs on which they 
would owe tax. The court went on to hold the 
Muhichs liable for a penalty equal to twenty percent 
of the amount of income they had underpaid in the 
relevant tax years based on their negligence in under-
reporting their income. Id., at *10-*11; see 26 U.S.C. 
§ 6662(a) and (b)(1). In imposing that penalty, the 
court rejected the Muhichs’ contention that they had 
reasonably relied on the advice of Bartoli, among 
others, as to the legitimacy of the trusts. “Bartoli’s 
bias was obvious, and his ability to benefit financially 
by luring individuals into the scheme should have 
sent up a red flag. Petitioner is an experienced busi-
nessman who should have been suspicious of Bartoli’s 
claims.” Id., at *11. The court opted not to impose an 
additional penalty on the Muhichs under 26 U.S.C. 
§ 6673(a)(1) for asserting a frivolous or groundless 
position in response to the IRS’s claims. The court 
agreed that the Muhichs’ contention that the trusts 
had economic substance indeed was frivolous; it 
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rejected the penalty only because the Muhichs had 
prevailed on the distinct question whether the “con-
sulting fees” paid by the Muhichs’ business to the 
asset management trust should be included in the 
Muhichs’ income as compensation or constructive 
dividends. Id. 

 The Muhichs appealed the Tax Court’s decision to 
this court. We affirmed the Tax Court’s holding in 
January 2001, noting that it was wholly consistent 
with prior cases rejecting efforts to assign a taxpay-
er’s income and other assets to a trust, treat his 
personal expenses as deductible costs of trust admin-
istration, and avoid paying income taxes on his 
income. 

The Muhichs transferred their assets to the 
trusts and attempted to have their trusts pay 
all their personal expenses. As detailed 
above, courts have uniformly held that such 
transactions are a sham and that the Com-
missioner [of Internal Revenue] may disre-
gard these sham trusts for tax purposes. 
This is what the Commissioner did and we 
can see no reason to overturn the decision of 
the Tax Court. 

238 F.3d at 864 (footnote omitted). 

 The executives of Aegis were keenly aware of the 
Tax Court’s decision in Muhich. The Muhichs may 
have purchased an early version of a trust system 
from Heritage (where Bartoli, Vallone, and Hopper 
developed the concept of a multi-trust package aimed 
at tax avoidance), but their package of trusts was 



App. 28 

similar in essential respects to the Aegis system of 
trusts, and the Muhichs had in fact engaged Aegis to 
help them operate their trusts. Frank Muhich was 
spotted in the audience at the first Aegis seminar 
that Agent Priess attended in 1996, and in the wake 
of the Tax Court’s decision three years later, Hopper 
remarked to Priess that Muhich “was one of our CBO 
clients.” Priess Tr. 48; R. 944 Tr. 419. There was 
extensive discussion and correspondence both within 
Aegis and between Aegis representatives and existing 
and prospective clients regarding the Muhich deci-
sion. Publicly, Aegis officials put on a brave face when 
referencing the decision, attempting to distinguish 
the Aegis trusts from the Heritage system that the 
Muhichs had purchased and criticizing the Muhichs’ 
implementation and use of the system. Privately, 
some at Aegis feared that the Tax Court’s decision 
marked the beginning of the end of Aegis. As we 
discuss in greater detail later in this opinion, the 
adverse decision led to a schism between Hopper and 
Vallone: Hopper believed that Muhich’s description of 
the trusts as a sham exposed the Aegis principals to 
criminal liability for promoting the Aegis trusts; he 
thought that Aegis clients should be encouraged to 
seek out independent advice as to how they should 
proceed in the wake of Muhich. Vallone, on the other 
hand, thought that Aegis should increase its efforts to 
avoid and obstruct IRS inquiries into the Aegis trusts. 

 The other red flag that signaled official disap-
proval of the Aegis system came in the form of the 
disciplinary complaint that the Illinois ARDC filed 
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against Bartoli in November 1996. By this time, 
Bartoli had resigned as Aegis’s legal counsel, as-
sumed inactive status with the Illinois bar, and 
relocated to Myrtle Beach, South Carolina; but he 
remained involved in the management of Aegis. The 
ARDC began investigating Bartoli after Richmond, 
who had been forced out of Heritage in 1994, com-
plained to the ARDC about Bartoli. The complaint 
that the ARDC ultimately filed against Bartoli was 
premised primarily on the assertion that Bartoli had 
engaged in dishonesty, fraud, and deceit in promoting 
CBOs as a means of tax avoidance, because the 
applicable principles of trust, tax, and common law 
did not recognize the CBO as employed by Heritage, 
Aegis, and Bartoli as a viable entity. R. 916 Tr. 
2652-53. Much like the Muhich litigation, then, the 
ARDC proceeding directly implicated the legitimacy 
of the Aegis system of trusts. We shall have more to 
say about the ARDC proceeding later in this opinion 
as we discuss an issue with respect to the evidence 
that the government offered at trial regarding that 
proceeding. For now it is enough to note that al-
though only Bartoli was named as a respondent in 
the ARDC proceeding, the defendants were well 
aware of the proceeding. Vallone and Hopper, in 
addition to Bartoli, were deposed in the course of 
that proceeding. Copies of the ARDC documents 
were later discovered in the Aegis headquarters. 
And, as we have already noted, four of the defen-
dants filed suit against the ARDC based on its 
conduct in investigating and charging Bartoli. 
Ultimately, a Hearing Board of the ARDC issued a 
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Report and Recommendation in February 2000 
proposing that Bartoli be disbarred in Illinois based 
on his conduct in connection with promoting and 
selling the CBOs. That proposal was adopted by the 
ARDC’s Review Board in December 2001, and Bartoli 
was formally disbarred by the Illinois Supreme Court 
in May 2002. 

 By early 2000, it was apparent to all that the 
government had both Aegis and the firm’s clientele in 
its sights. Vallone would report in an April 2000 letter 
to Aegis clients that as of January 2000, some 150 
Aegis members had received audit requests from the 
IRS, although he assured clients that the IRS 
dropped half of these “after one or two letters from 
us.” Gov’t Ex. Priess 26; R. 944 Tr. 435. On March 31, 
2000, search warrants were executed at the Aegis 
headquarters in Palos Hills, Illinois, at Dunn’s office 
in Indiana, and at the offices of other individuals 
working with the defendants. Both documents and 
computers were seized during the search, making 
plain that the government was not only building a 
case against Aegis and its officials but attempting to 
identify the firm’s clients as well. Vallone would later 
testify that “new business was practically completely 
finished” at that point. R. 921 Tr. 5356. It would be 
another four years, however, before Aegis finally 
closed its doors. Aegis continued to service existing 
clients of the trust system; and Vallone led an ulti-
mately unsuccessful effort to prevent the government 
from identifying those clients. 
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 Vallone initiated changes in the trust system in 
an ongoing effort to keep Aegis clients “off the radar 
screen” of the IRS. E.g., R. 944 Tr. 452-53, 455; R. 954 
Tr. 5501-02. Vallone learned that the government had 
been able to identify some Aegis clients from the 
Schedule C forms (used to report income from sole 
proprietorships) that those clients had attached to 
their trust tax returns. R. 944 Tr. 438-39. Vallone 
adopted a new business name – “The Fortress Trust” 
(which had the same address as the Aegis headquar-
ters) – and under that name promoted a new “Tax 
Minimization Plan,” which employed a different type 
of trust and a limited liability company, so as to 
eliminate the type of tax return that called for a 
Schedule C. Existing Aegis clients were encouraged to 
switch to the new system – at a cost of several thou-
sand dollars – in order to avoid scrutiny from the IRS. 
Dunn, in fact, had such a conversation with Agent 
Priess. Priess, in his role as Aegis client Mike Jordan, 
had a June 2000 meeting with Dunn in which Priess 
voiced skepticism whether he had an ongoing need for 
the services of Aegis Management. Dunn responded 
that Priess (Jordan) needed those services more than 
ever “[i]n light of the increased scrutiny and them 
[the IRS] now having the records” from the March 
2000 search. Gov’t Ex. Priess Tr. 59; R. 944 Tr. 452. 
“There are ways to get those same benefits without 
having to be on the radar screen,” Dunn told Priess. 
Id. Tr. 452. 

 In the meantime, changes were occurring within 
Aegis. Hopper resigned as the managing director of 
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the firm in January 2000, although he remained on 
hand to provide assistance through April. Parker 
ceased his involvement as counsel in May 2000, after 
the Muhich decision caused him to seek independent 
advice as to the legitimacy of the Aegis trusts from 
three different tax attorneys, who informed him that 
the trusts were not valid. In May 2000, the same 
month as Parker’s departure, Dowd was named by 
Vallone to be the operations manager of both Herit-
age and Aegis. In a letter to Aegis clients announcing 
(among other events) Harper’s [sic] departure and 
Dowd’s promotion, Vallone described Dowd’s new role 
as a “purely administrative position, not managerial,” 
but added that Dowd “will greatly help me in carry-
ing on with our operations.” Gov’t Ex. 27; R. 944 Tr. 
450. In June 2000, Dowd, Cover and others joined 
what was known as the Aegis Advisory Board to 
counsel Vallone in his management of Aegis and the 
Fortress Trust. 

 A discussion of the facts would not be complete 
without mention of the ways in which the defendants 
themselves used the Aegis trusts. The defendants not 
only promoted the Aegis trust system but used that 
system to hide the substantial income they reaped 
from sales of trust packages. (From 1997 through 
2000, the total incomes earned by each defendant 
ranged from a low of $142,000 in Dowd’s case to a 
high of $1.5 million in Dunn’s case. Collectively, the 
defendants earned more than $6 million from the sale 
and management of Aegis trusts over the life of the 
scheme.) In some cases, the defendants failed to file 
tax returns at all: Vallone, Bartoli, and Hopper filed 
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no individual tax returns for the years 1997 to 2000, 
for example. To hide the income they earned from 
Aegis and other sources, their paychecks were made 
payable to the trusts they controlled and were depos-
ited into the bank accounts held by those trusts; the 
defendants then withdrew cash and paid for personal 
expenditures out of the trust accounts. None of the 
income funneled through the trusts was reported as 
income and thus no tax was paid on it. Vallone failed 
to report gross income of $700,000 from 1997 through 
1999 (he was not charged for the 2000 tax year), on 
which he owed federal income taxes of $182,000. 
Bartoli failed to report gross income of over $600,000 
in 1997 through 2000, on which he owed tax of 
$192,000. Hopper failed to report gross income of 
more than $814,0000 [sic] in those four years, on 
which his tax liability was more than $220,000. 

 Like Vallone, Bartoli, and Hopper, Dunn did not 
file a federal income tax for 1999, although his gross 
income exceeded $438,000 that year. He did file tax 
returns for 1997 and 1998, but he reported only 
modest income of approximately $16,000 and $9,000 
for those years, when his actual income exceeded 
$434,000 and $604,000 respectively. On the income 
that he failed to report in these three years, Dunn 
owed taxes totaling more than $315,000. 

 Dowd and Cover both filed federal income tax 
returns in 1997 through 2000, but as with Dunn the 
returns they filed substantially under-reported their 
actual income. Dowd, for example, reported income of 
only $3,000 to $6,000 annually, although his gross 



App. 34 

income in those four years amounted to more than 
$211,000. He owed $55,000 on the income that he 
failed to report, while Cover owed an additional 
$84,000 on the income that he did not report for 1997 
through 1999. 

 Although the doors of Aegis did not close until 
2004, the scheme was largely at an end by 2003. By 
that time, people were being summoned to testify 
about Aegis to a grand jury. In March 2003, the 
government conducted a second round of searches 
which included, among other locations, the Aegis 
headquarters and Vallone’s homes in Illinois and 
Florida. 

 The defendants were indicted in April 2004. 
Count One of the superseding indictment charged all 
of the defendants with conspiring to defraud the 
United States by impairing and impeding the func-
tions of the IRS and to commit tax offenses against 
the United States. 18 U.S.C. § 371. The defendants 
were also charged with multiple counts of mail fraud, 
18 U.S.C. § 1341; wire fraud, 18 U.S.C. § 1343; aiding 
and assisting the filing of false tax returns by others, 
26 U.S.C. § 7206(2); filing their own false tax returns, 
26 U.S.C. § 7206(1); and tax evasion, 26 U.S.C. 
§ 7201. 

 After multiple continuances were granted at the 
requests of one or more of the defendants, an eleven-
week trial commenced in February 2008 and conclud-
ed in May 2008. The jury convicted Vallone, Bartoli, 
Hopper, and Cover on all counts in which they were 



App. 35 

charged. Dunn was convicted on the conspiracy 
charge and fourteen tax-offense charges, but he was 
acquitted on nine counts of mail and wire fraud. 
Dowd was convicted on the conspiracy count, one 
count of mail fraud, and four counts of filing false tax 
returns but was acquitted on four mail and wire 
fraud counts and four counts alleging that he aided 
and assisted the filing of false tax returns by others. 

 Each of the defendants was sentenced to a sub-
stantial term of imprisonment: Vallone was ordered 
to serve a prison term of 223 months; Bartoli, 120 
months; Hopper, 200 months; Dunn, 210 months; 
Cover, 160 months; and Dowd, 120 months. All six 
defendants appeal, raising a multitude of joint and 
individual issues that we resolve in turn below. 

 
II. 

JOINT ISSUES 

A. Speedy Trial Act Claim 

 The trial in this case was originally set for June 
29, 2004, R. 31, but was continued on multiple occa-
sions thereafter at the request of various defendants. 
In a number of instances, these continuances were 
granted over the objection of the government, but at 
no time did any defense counsel voice an objection to 
the delays. However, in February 2008, shortly before 
the trial commenced, defendant Vallone moved to 
dismiss the indictment, contending that the multiple 
postponements of the trial date had violated his right 
to an expeditious trial under the Speedy Trial Act, 18 
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U.S.C. § 3161, et seq. (the “STA” or the “Act”). R. 408, 
411.2 That Act grants a defendant the right to a trial 
commencing within seventy days after he is charged 
or makes an initial appearance, § 3161(c)(1), subject 
to certain authorized exceptions that permit time to 
be excluded from the seventy-day period, § 3161(h). 
See Zedner v. United States, 547 U.S. 489, 492, 126 
S. Ct. 1976, 1981, 164 L. Ed. 2d 749 (2006); United 
States v. O’Connor, 656 F.3d 630, 636 (7th Cir. 2011), 
cert. denied, ___ U.S. ___, 132 S. Ct. 2373, 182 
L. Ed. 2d 1024 (2012). On the defendant’s motion, the 
district court must dismiss the indictment if the trial 
does not commence within seventy non-excluded 
days. § 3162(a)(2). Principally, Vallone contended that 
from February 7 to May 3, 2007, the court had failed 
to enter an order properly tolling the running of the 
speedy-trial clock, so that by April 18, 2007, seventy 
days had elapsed and because the trial had not yet 
commenced, his right to a speedy trial had been 
violated. (Secondarily, Vallone suggested that “other 
time periods” were problematic because the court’s 
findings as to the excludability of these time periods 
were inadequate. But Vallone never identified which 
time periods he was relying upon.) At the hearing on 
Vallone’s motion, the government responded that the 
lack of an order entered between February 7 and May 

 
 2 In a supplement to his motion, Vallone contended without 
elaboration that his speedy trial claims were based on the Sixth 
Amendment as well as the Speedy Trial Act. R. 414. However, 
Vallone’s appeal relies solely on the statute. 
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3, 2007, was immaterial, because the court in Decem-
ber 2006 had continued the trial date at the request 
of the defendants until October 23, 2007, and had 
excluded time through that new trial date from the 
STA’s seventy-day mandate with the agreement of the 
parties. R. 1051 at 54-57; see R. 1057 at 6. The gov-
ernment presented the court with a transcript of the 
December 7, 2006 hearing at which this had occurred. 
R. 1051 at 58-59. After reading a portion of that 
transcript into the record, the court denied Vallone’s 
motion. R. 1051 at 64. Vallone, now joined by the 
other defendants, contends that the court erred in 
denying his motion. 

 As the defendants acknowledge, “certain speci-
fied periods of delay are not counted” toward the 
STA’s seventy-day limit. Defendants’ Joint Br. 23 
(quoting Zedner, 547 U.S. at 492, 126 S. Ct. at 1981); 
United States v. Wasson, supra, 679 F.3d at 944. One 
such exception, and the one most on point here, is a 
continuance of the trial date granted based on the 
court’s finding that “the ends of justice served by 
taking such action outweigh the best interest of the 
public and the defendant in a speedy trial.” 
§ 3161(h)(7)(A) (formerly § 3161(h)(8)(A) as noted in 
O’Connor, 656 F.3d at 636 n. 2). The statute identifies 
a number of factors that the court must consider in 
deciding whether such a continuance is warranted. 
§ 3161(h)(7)(B); see Wasson, 679 F.3d at 944. The dis-
trict judge has broad discretion in weighing the perti-
nent factors and in determining whether a continuance 
is warranted. United States v. Rojas-Contreras, 474 
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U.S. 231, 236, 106 S. Ct. 555, 558, 88 L. Ed. 2d 537 
(1985); see also United States v. Broadnax, 536 F.3d 
695, 698 (7th Cir. 2008); United States v. Taylor, 196 
F.3d 854, 860 (7th Cir. 1999) (citing United States v. 
Blandina, 895 F.2d 293, 296 (7th Cir. 1989)). Coun-
terbalancing that open-ended discretion, however, is 
“procedural strictness”: The judge must set forth in 
the record, either orally or in writing, his reasons for 
concluding that a continuance is warranted by the 
ends of justice. § 3161(h)(7); Zedner, 547 U.S. at 509, 
126 S. Ct. at 1990; see O’Connor, 656 F.3d at 639-40; 
United States v. Adams, 625 F.3d 371, 378-79 (7th 
Cir. 2010). 

 The defendants’ lead and principal argument on 
appeal, as it was below, is that the district court did 
not order the exclusion of time during the time period 
commencing on February 7, 2007, and ending on May 
3, 2007. As the speedy trial clock consequently was 
running during that period, the defendants reason, 
the district court was obliged to start the trial no 
later than April 18, 2007 (seventy days after Febru-
ary 7). The fact that it did not shows that they were 
deprived of their right to a speedy trial and compelled 
the district court to grant Vallone’s request that the 
indictment be dismissed. § 3162(a)(2). 

 We conclude that the defendants have waived 
this argument. The argument, as we have said, 
assumes that there was no order at all excluding 
time between February 7, 2007, and May 3, 2007, 
such that the speedy trial clock expired in April. 
This argument overlooks the fact that the court on 
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December 7, 2006, had already continued the trial 
date from February 7, 2007, on motion of defendants, 
to October 23, 2007, and had orally excluded time, by 
agreement. The government relied on the December 7 
continuance, and the surrounding context, as ade-
quate to support the exclusion of time under the 
STA’s ends-of-justice provision. It is clear that the 
court itself relied on what had transpired on Decem-
ber 7 to deny Vallone’s motion: the court, after all, 
read the relevant portion of the December 7 tran-
script into the record in ruling on the motion. R. 416; 
R. 1051 at 64. It made the point even more explicitly 
in its order denying the defendants’ post-trial motions 
for judgments of acquittal, where it noted that it had 
granted the continuances based on defense counsels’ 
representations regarding the complexity of the case 
and the length of time needed to prepare for trial. R. 
650 at 7-8. So the threshold question presented by the 
appeal on this issue is whether, as the government 
and the district court concluded, the December 2006 
continuance of the trial date and the accompanying 
exclusion of time complied with the STA’s ends-of-
justice provision. (To the extent the defendants pre-
sume that exclusion must take the form of a written 
order, they are mistaken. Our decision in United 
States v. Napadow, 596 F.3d 398, 405 (7th Cir. 2010), 
leaves no doubt that a written order is not required so 
long as the district court’s oral remarks make clear 
its intent to exclude time. See also O’Connor, 656 F.3d 
at 639-40; Adams, 625 F.3d at 380.) 
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 Yet, in their lead brief, the defendants make no 
mention at all of what took place on December 7, 
2006, let alone any argument as to why the court’s 
oral directive that time would be excluded from 
December 7, 2006, to October 23, 2007, was insuffi-
cient to comply with the STA. There can be no rea-
sonable excuse for this omission. The December 
continuance and exclusion of time was the center-
piece of the government’s response to the motion to 
dismiss below and was repeated when the defendants 
reasserted the speedy trial issue in their post-
judgment motions for acquittal. The record leaves no 
doubt that the district court itself relied on the events 
of December 7, 2006, as the basis for its decision to 
deny Vallone’s motion to dismiss and likewise to deny 
the defendants’ post-judgment motions for acquittal 
as to this issue. But the defendants’ lead brief is 
altogether silent as to December 7. They belatedly 
address the subject in their reply brief, but this is too 
late. E.g., United States v. Stevenson, 656 F.3d 747, 
753 (7th Cir. 2011) (citing United States v. Boisture, 
563 F.3d 295, 299 n. 3 (7th Cir. 2009)). Having alto-
gether ignored the rationale for the district court’s 
ruling in presenting the issue and making their 
initial argument on appeal, the defendants have 
waived this aspect of their challenge. See Bonte v. 
U.S. Bank, N.A., 624 F.3d 461, 466 (7th Cir. 2010) 
(failure to grapple with basis for district court’s 
decision to dismiss case, and to respond to defen-
dant’s arguments in support of dismissal, results in 
waiver of appeal); In re Snyder, 152 F.3d 596, 599-600 
(7th Cir. 1998) (although, in bankruptcy appeal, 
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appellate court’s review is not confined to district 
court’s findings but extends to findings of bankruptcy 
court as well, it is nonetheless “unacceptable” for 
appellant to ignore basis for district court’s ruling); 
United States v. Fuchs, 635 F.3d 929, 933-34 (7th Cir. 
2011) (failure to address district court’s alternative 
holding on an issue waives any challenge to that 
holding) (coll. cases); Fin. Inv. Co. (Bermuda) Ltd. v. 
Geberit A.G., 165 F.3d 526, 531 (7th Cir. 1998) (failure 
to address alternative ground for district court’s 
decision until reply brief constitutes waiver of chal-
lenge to that ground). 

 The defendants argue secondarily that many of 
the district court’s other orders excluding time based 
on the ends of justice were not supported by adequate 
findings; but this argument was waived in the district 
court. We noted above that although Vallone’s motion 
to dismiss primarily focused on the period from 
February 7 to May 3, 2007, he also suggested that the 
district court had not properly excluded other periods 
of time in the case. The entirety of Vallone’s argument 
in that regard reads as follows: 

In addition, other time periods in these pro-
ceedings are also not excludable for speedy-
trial purposes, because the record does not 
reflect that the requisite “findings” were 
“made” in support of the “ends-of-justice” 
continuances that were nominally entered. 

R. 411 at 6 (citations omitted). Vallone did not cite 
any particular order as defective, and the sole docu-
mentation he provided to the court in support of his 
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motion was the transcript of the February 7, 2007 
hearing, which obviously had to do with his primary 
argument concerning the February 7 to May 3, 2007, 
period rather than any other period. At the hearing 
on Vallone’s motion, the government’s counsel assert-
ed that this second argument was “undeveloped and, 
therefore, waived.” R. 1051 at 57. When Vallone’s 
counsel was given the opportunity to reply to the 
government’s arguments, counsel said nothing to 
amplify on this second argument nor to contest the 
government’s assertion that it was waived for lack of 
development. The district court, having been given no 
grist in support of the argument, never addressed it. 
Because this was Vallone’s motion, because the sec-
ondary argument was never fleshed out, and because 
Vallone’s counsel remained silent in the district court 
in response to the government’s contention that the 
argument had been waived, we find that Vallone 
indeed did waive it. 

 We add that the defendants have barely expand-
ed on the basis for their secondary contention in their 
lead brief on appeal: they have cited roughly a dozen 
of the district court’s orders continuing the trial date, 
but have not bothered to address any individual 
orders and explain why, in light of the requirements 
of the STA and case law applying the Act, the district 
court’s exclusion of time was inadequate. To the 
extent that the defendants mean to suggest that time 
was not properly excluded because the court’s written 
orders granting the various continuances do not on 
their face reflect findings sufficient to satisfy the 
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statute’s requirements as to ends-of-justice exclusions 
of time, we reiterate that the defendants are operat-
ing on a mistaken premise. As we have already said, 
the court need not put its findings justifying such an 
exclusion in a written order, so long as the record 
otherwise makes clear the reasons why the court 
found that the ends of justice warranted the exclusion 
of time. The defendants have not bothered to address 
whether the court’s oral remarks in granting the 
continuances, and the context surrounding the con-
tinuances, otherwise satisfy the statute. See Wasson, 
679 F.3d at 946-48; O’Connor, 656 F.3d at 639-40; 
Adams, 625 F.3d at 380; Napadow, 596 F.3d at 405. 

 
B. Cheek Defense 

 All six of the defendants before us were charged, 
inter alia, with the willful attempt to evade or defeat 
the federal income taxes owed on their income, either 
by filing tax returns that substantially understated 
their income or by filing no tax return at all. R. 103, 
Counts 35-55; see 26 U.S.C. § 7201. Four of the de-
fendants – Vallone, Bartoli, Hopper, and Dunn – also 
were charged with willfully aiding and assisting, 
procuring, counseling, and advising the preparation 
and presentation of the false and fraudulent income 
tax returns filed by multiple Aegis clients. R. 103, 
Counts 11-34; see 26 U.S.C. § 7206(2). In Cheek v. 
United States, 498 U.S. 192, 201, 111 S. Ct. 604, 610, 
112 L. Ed. 2d 617 (1991), the Supreme Court noted 
that the mental state of willfulness, for purposes of 
section 7201 and other criminal tax laws, demands 
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proof that the defendant knew of a duty imposed on 
him by the law and that he voluntarily and inten-
tionally violated that duty. The court went on to hold 
that a defendant’s genuine belief that he is not legally 
required to do a particular act – to report his wages 
as income to the IRS, for example – is inconsistent 
with actual knowledge of that obligation, even if his 
understanding is objectively unreasonable. 

[I]f the Government proves actual knowledge 
of the pertinent legal duty, the prosecution, 
without more, has satisfied the knowledge 
component of the willfulness requirement. 
But carrying this burden requires negating a 
defendant’s claim of ignorance of the law or a 
claim that because of a misunderstanding of 
the law, he had a good-faith belief that he 
was not violating any of the provisions of the 
tax laws. This is so because one cannot be 
aware that the law imposes a duty upon him 
and yet be ignorant of it, misunderstand the 
law, or believe that the duty does not exist. 
In the end, the issue is whether, based on all 
the evidence, the Government has proved 
that the defendant was aware of the duty at 
issue, which cannot be true if the jury credits 
a good faith misunderstanding and belief 
submission, whether or not the claimed be-
lief or misunderstanding is objectively rea-
sonable. 

Id. at 202, 111 S. Ct. at 610-11. 

 The over-arching premise of the government’s 
case was that the Aegis trust system was a sham and 
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that the defendants knew as much. The defendants 
disputed this premise, contending that they in fact 
had a good-faith belief that the Aegis trust system 
was consistent with the relevant provisions of the 
Internal Revenue Code and thus a legitimate means 
of income tax minimization. Under Cheek, this re-
quired the government to negate their claim of good 
faith and to prove that they in fact realized that the 
Aegis system was not legitimate. Only if the defen-
dants knew that the Aegis trusts were ineffective in 
reducing the income tax owed by those who used the 
trusts could the jury find that the defendants acted 
willfully with respect to their own income tax obliga-
tions and those of Aegis clients. 

 But the defendants contend that the district 
court undermined their Cheek defense by precluding 
them from demonstrating to the jury that they had a 
good-faith belief in the legality of their actions. The 
problem, as they see it, began with the court’s pretrial 
ruling barring any attempt to show that the trusts 
were, in fact, a legal means of tax avoidance. By 
relieving the government of the burden of presenting 
testimony showing that the trusts violated the law, 
the court eliminated an opportunity for the defense to 
question whatever witnesses the government would 
have called on that subject as to potential ambiguities 
in the law that might have supported the defendants’ 
purported good faith belief in the legitimacy of the 
Aegis trusts. The defendants argue that the court 
later compounded the problem in two ways. First, the 
court would not allow the defendants to question any 
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government witnesses about purported ambiguities 
with respect to the tax code and its application to 
entities like the Aegis trusts. Second, relying on the 
charge that the defendants had engaged in a conspir-
acy with one another, the court indicated to counsel 
that notice to one member of the conspiracy that the 
trusts were a sham would constitute notice of the 
same to all other members of the conspiracy. The 
defendants assert that, collectively, these rulings both 
prevented the defendants from showing that ambigu-
ities in federal tax law made room for their good-faith 
belief that the trusts were legitimate and eliminated 
the government’s burden of negating that good faith 
belief. We take each aspect of this argument in turn, 
beginning with the court’s pretrial ruling as to the 
legality of the Aegis trust system. 

 In advance of trial, the government moved in 
limine to bar the defendants from presenting to the 
jury any evidence or argument suggesting that the 
Aegis trust system was a lawful means of tax avoid-
ance. The government noted that this court in a 
series of decisions had already determined that the 
Aegis trust system and others like it constituted 
unlawful tax shelters. R. 314 at 2-3, citing United 
States v. Patridge, supra, 507 F.3d at 1093-94; 
Muhich v. C.I.R., supra, 238 F.3d at 861-63; Bartoli v. 
Richmond, supra, 2000 WL 687155, at *1, *4; Pfluger 
v. C.I.R., 840 F.2d 1379, 1385-86 (7th Cir. 1988); and 
Schulz v. C.I.R., 686 F.2d 490, 493-94 (7th Cir. 1982). 

Because defendants’ trust system “clearly [is] 
not” a “legal means to avoid paying taxes” 
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(Bartoli, 2000 WL 687155, at *1), any evi-
dence or argument that they are lawful tax-
avoidance schemes would be contrary to law, 
and the “probative value [of the evidence 
would be] substantially outweighed by the 
danger of . . . unfair prejudice, confusion of 
the issues, or misleading the jury” 
(Fed. R. Evid. 403). 

R. 314 at 3-4 (emphasis in original). 

 The district court granted the motion. The court 
acknowledged that the Supreme Court’s decision in 
Cheek required proof that the defendants knew what 
the Internal Revenue Code required of them. R. 1046 
at 90. Nonetheless, “once the Court has decided that 
a particular trust or plan is unlawful, it cannot be 
relitigated to the jury.” R. 1046 at 90. Thus: 

You cannot argue to the jury that Aegis was 
a lawful plan and therefore because it was or 
is lawful that somehow the defendants are 
not guilty in this case. You certainly can re-
quire the government to prove that each de-
fendant may be convicted of tax offenses only 
if he knows that the code requires him to 
pay. That’s the government’s burden here, 
they must show that the actions were willful, 
that they were done with knowledge, and the 
government concedes that. But you will not 
be permitted to reargue the lawfulness of the 
Aegis plan itself. 

R. 1046 at 90-91. 
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 The defendants contend that this ruling, while 
paying lip service to Cheek, actually precluded them 
from establishing that they had a good-faith belief in 
the legality of the Aegis trust system. They maintain 
that the court’s order barred them not only from 
asserting the legality of the Aegis trusts, but also 
from “raising the statutes, regulations and case law 
on which they relied in formulating what they sub-
jectively believed was a lawful means of income tax 
reduction through the use of the Aegis CBO system.” 
Defendants’ Joint Brief at 38 (emphasis in original). 

 We do not construe the court’s order as the de-
fendants do. The district court was correct in holding 
that the legality of the Aegis trust system was not a 
matter for the jury to resolve. This was, instead, a 
question of law for the court to resolve, e.g., United 
States v. Caputo, 517 F.3d 935, 942 (7th Cir. 2008) 
(“The only legal expert in a federal courtroom is the 
judge.”), and one which this court, indeed, had al-
ready resolved, see Muhich, 238 F.3d at 864; Bartoli, 
2000 WL 687155, at *1. It was therefore appropriate 
to preclude the defendants from attempting to show 
that the Aegis trust system was legal. See United 
States v. Cheek, 3 F.3d 1057, 1063 (7th Cir. 1993) 
(sustaining instructions advising jury that certain of 
defendant’s beliefs as to the tax laws were erroneous) 
(citing United States v. Powell, 955 F.2d 1206, 1213 
(9th Cir. 1992) (because jury cannot decide legality of 
particular conduct under tax code, district court must 
instruct jury that conduct was unlawful)). The district 
court’s order in no way blocked an appropriate Cheek 
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defense, however. The court explicitly recognized that 
it was the government’s burden to prove that the 
defendants knew what their obligations were under 
the law. And nothing the court said suggested that it 
would preclude the defendants from attempting to 
show why they in good faith believed that the Aegis 
trust system was a lawful means of tax avoidance 
under the relevant statutes, regulations, and case 
law. 

 To the contrary, the testimony that some of the 
defendants themselves went on to give demonstrates 
that they remained free to pursue such a defense, as 
the government points out. Dowd’s testimony is a 
good example. Dowd explained that his employment 
with Heritage was his first job after graduating from 
college. Although he would later assume more signifi-
cant responsibilities with Aegis, in the beginning 
Dowd was something of a Man Friday whose respon-
sibilities included a number of menial tasks: 

I changed light bulbs. I cleaned up. I brought 
my own vacuum a couple times and vacu-
umed the place, cleaned the windows, shov-
eled the walk. I made – whatever it took. We 
would have clients, they would have clients 
come in, and so I tried to make it look neat. 

R. 938 Tr. 6377. Dowd was given an asset manage-
ment trust when he started work with Heritage, 
which his father (who was familiar with Heritage) 
told him was “a great idea.” Id. Tr. 6358. Dowd him-
self had only a rudimentary familiarity with trusts 
and emphasized repeatedly during his testimony that 
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he relied on what Aegis officers such as Vallone and 
Bartoli told him about the legitimacy of the Aegis sys-
tem. “I believed in what I was doing, and I believed in 
The Aegis Company. They were very convincing,” 
Dowd testified. R. 922 Tr. 6415. Over time Dowd did 
become aware that the IRS was looking into the use 
of sham trusts, that Aegis clients were being audited, 
and that doubts were being raised in the media and 
other quarters about the use of trusts to minimize or 
avoid income taxes. He kept his own file (labeled 
“Trusts – Attacks On”) collecting negative opinions, 
rulings, and news articles. Yet, whenever he discussed 
such negative authorities or expressed concern to 
others at Aegis, he was assured either that the Aegis 
system was materially different from the trust sys-
tems that the IRS was finding to be invalid or that 
the IRS itself was acting improperly. See, e.g., id. Tr. 
6402 (Vallone told him that Muhich did not know how 
to use the trust system); 6409 (Cover told him that 
the Aegis system did not operate like the sham trusts 
referred to in a WALL STREET JOURNAL article); 6414 
(Vallone told him that other trust companies that the 
IRS had shut down were “doing it wrong”); 6417 
(when he asked Vallone about IRS Notice 97-24, 
Vallone told him that Aegis was not abusing business 
trusts in the way described by that ruling and that 
Vallone was working on a line-by-line rebuttal to the 
ruling); 6418 (Vallone in multiple conversations cited 
various provisions of the Internal Revenue Code or 
pointed him to the Aegis Directors’ Manual in support 
of the validity of Aegis trusts); 6431 (Vallone cited a 
specific Code section that said use of a foreign credit 
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card was acceptable. “So I believed him.”). Dowd also 
found reassurance in the professionals who spoke at 
Aegis seminars. He recalled attorney Parker saying 
at one of the seminars that Aegis’s attorneys were 
“the best,” that the Aegis trust was “kosher,” and that 
were it otherwise he (Parker) would not be promoting 
the trust. Id. Tr. 6424-25. Even when the Aegis offices 
were searched in March 2000 and the company’s com-
puters and files seized, Vallone assured Dowd that 
the IRS was “just trying to impede Aegis.” Id. Tr. 
6412. Not until Dowd learned later that Vallone and 
other Aegis officers were filing statements with the 
IRS claiming that they were not “citizens” subject to 
income taxes did Dowd conclude that something was 
wrong. Id. Tr. 6440-41. At that point, he decided to 
leave the company. Dowd’s testimony, during which 
he was permitted to both recount what others told 
him about the legitimacy of the Aegis system and to 
identify and discuss the various Aegis materials and 
favorable authorities on which his belief in the sys-
tem was based, illustrates that nothing in the district 
court’s ruling prevented him from pursuing a Cheek 
defense. See also infra at 455 n.4; R. 974 Tr. 5142-
5220 (on direct examination, Vallone’s counsel walks 
him through multiple legal authorities which pur-
portedly formed basis for Vallone’s good-faith belief in 
legality of Aegis system); e.g., id. Tr. 5158-65 (court 
overrules government objection to admission of Vallone 
Ex. Aegis School Book Second Ed. 1998 – which 
collected authorities Vallone believed supported 
Aegis trust system and which was given to partici-
pants at Aegis seminars – reasoning that exhibit was 
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admissible as evidence of Vallone’s belief in legality of 
Aegis system; jury apprised that exhibit was admit-
ted for purposes of establishing Vallone’s state of 
mind); id. Tr. 5189 (Vallone testifies that he under-
stood Parker’s comment at March 1999 seminar 
regarding lack of legal precedent on business trusts 
“to mean that there were certain issues that related 
to business trusts and their operation that simply 
had not been settled in the law”). 

 The defendants posit, and we may assume ar-
guendo, that expert testimony would be one way in 
which a defendant charged with tax evasion can 
establish that he had a good faith, albeit mistaken, 
belief that his conduct was lawful. Our own decision 
in United States v. Harris, 942 F.2d 1125, 1132 n. 6 
(7th Cir. 1991), explicitly recognizes this possibility.3 

 
 3 Harris notes that among the evidence a defendant may 
present in support of a defense that he “subjectively, but wrongly” 
believed his conduct was consistent with the Internal Revenue 
Code and the cases interpreting it is expert testimony as to the 
case law on which the defendant purports to have actually 
relied. 942 F.2d at 1132 n. 6. See United States v. Garber, 607 
F.2d 92, 95-99 (5th Cir. 1979) (en banc) (in tax evasion case, 
district court erred, inter alia, by excluding expert testimony 
proffered by defense on novel question of whether certain pay-
ments defendant received in exchange for her rare blood plasma 
constituted taxable income: “In a case such as this where the 
element of willfulness is critical to the defense, the defendant is 
entitled to wide latitude in the introduction of evidence tending 
to show lack of intent. The defendant testified that she subjec-
tively thought that proceeds from the sale of part of her body 
were not taxable. By disallowing [the expert’s] testimony that a 
recognized theory of tax law supports Garber’s feelings, the court 

(Continued on following page) 
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deprived the defendant of evidence showing her state of mind to 
be reasonable.”), cited with approval in United States v. Clardy, 
612 F.2d 1139, 1153 (9th Cir. 1980) (district court did not err in 
permitting IRS agent to give expert testimony that particular 
deduction was not proper: “we believe that this type of testimony 
is relevant to the issue of willfulness where the theory of the 
defense is that there is a good faith dispute as to the interpreta-
tion of the tax laws”); but see also United States v. Klaphake, 64 
F.3d 435, 438-39 (8th Cir. 1995) (where defendant’s attorney was 
permitted to testify he was retained to prepare prototype trust 
document and as to legitimate purposes and advantages of 
business trust, and where attorney’s opinion letter to defendant 
was also admitted into evidence, court properly excluded attor-
ney from testifying on legality of trust arrangement; latter point 
presented question of law for court, and given the evidence that 
was admitted, defendant’s defense that he reasonably relied on 
advice of counsel was not eviscerated); United States v. West, 22 
F.3d 586, 597-600 (5th Cir. 1994) (in bankruptcy fraud case, 
where defendant’s bankruptcy experts were permitted to testify 
that they advised defendant to structure relevant transactions 
as he did and that the transactions were lawful, district court 
did not abuse its discretion in refusing to let experts explain the 
legal basis for their advice); United States v. Bryan, 896 F.2d 68, 
72-73 (5th Cir. 1990) (although expert testimony might be 
relevant to willfulness in certain cases, it was properly excluded 
where tax shelters devised by defendants were clearly shams 
lacking any valid business purpose); United States v. Curtis, 782 
F.2d 593, 599 (6th Cir. 1986) (rejecting Garber and sustaining 
exclusion of defendant’s proffered expert testimony regarding 
uncertainty in particular area of tax law, reasoning in part that 
absent connection between uncertain state of law and defendant’s 
state of mind, expert’s testimony regarding uncertainty in law is 
irrelevant); United States v. Ingredient Tech. Corp., 698 F.2d 88, 
96-97 (2d Cir. 1983) (declining to follow Garber and sustaining 
exclusion of expert testimony as to Department of Treasury 
regulations that defendant offered to show defendant could not 
have formed willful intent to evade taxes); United States v. 
Herzog, 632 F.2d 469, 473 (5th Cir. 1980) (expert’s view on 
complexity of tax laws sheds no light on defendant’s intent). 
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Again, however, we see nothing in the district court’s 
ruling that preemptively rejected the possibility of a 
defense expert testifying about the legal precedents 
on which defendants purported to have based their 
belief that the Aegis trusts were effective tax-
avoidance vehicles. The defendants’ real contention 
seems to be that the district court’s ruling somehow 
relieved the government of presenting its own expert 
testimony as to the relevant provisions of the law, 
which would have presented the defendants with an 
opportunity to cross-examine the experts about poten-
tial good-faith misinterpretations of those provisions. 
Defendants’ Joint Brief at 47-48. Yet, although the 
government bore the burden under Cheek of negating 
the defendants’ good-faith defense and proving their 
actual knowledge of what the law required of them, it 
was not obliged to do so in any particular way. As we 
noted earlier in our summary of the facts, there was 
ample evidence that the defendants were on notice of 
the illegality of the Aegis trust system, and the de-
fendants do not suggest that the government failed to 
carry its burden on this point. And because the legali-
ty of the Aegis trusts presented a question of law that 
had already been resolved by this court, there was no 
need for the government to present expert testimony 
as to what the law provided. The district court in-
stead properly instructed the jury on the relevant 
provisions of the law. 

 Finally, to the extent the defendants are suggest-
ing that the government’s motion and the district 
court’s ruling somehow prevented them from showing 



App. 55 

that the relevant provisions of the law were ambigu-
ous, see Defendants’ Joint Brief at 45-46, they are 
blurring the distinctions between objective ambiguity 
in the law and their own purportedly good-faith 
misinterpretation of the law. As our decision in Har-
ris makes clear, objective ambiguity is a question for 
the court; and if the court were to find the law objec-
tively ambiguous, that finding would require dismis-
sal of the indictment, as the defendants would not 
have had appropriate notice that their conduct was 
illegal. 942 F.2d at 1132 n. 6. Defendants make no 
argument that the provisions of the Internal Revenue 
Code and regulations governing trusts are objectively 
ambiguous. 

 The defendants next contend that the district 
court, in a series of evidentiary rulings during the 
government’s case, “eviscerated the government’s 
burden regarding the Cheek defense.” Defendants’ 
Joint Br. 48. They point out that the government was 
allowed to establish, through various exhibits seized 
during searches of Aegis’s office, Vallone’s home, 
Dunn’s office, and the offices of certain accountants 
not charged in this case, that the defendants had 
notice that the Aegis trust system was not lawful and 
thus lacked a good faith belief in its legality. By 
contrast, the defendants argue, when they attempted 
to establish on cross-examination of the government’s 
witnesses that there was other evidence indicating 
that the defendants in fact harbored a subjective be-
lief that the Aegis system was lawful, the court barred 
them from doing so. They posit that the government 
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in effect was allowed to present a one-sided case as to 
their own subjective understanding of the tax laws. 

 Our own review of the record convinces us that 
although the district court prohibited certain ques-
tions and the introduction, during the government’s 
case, of exhibits that the defendants believed were 
favorable to them, it by no means precluded the 
defendants from presenting a Cheek defense. In 
virtually all of the cited instances in which the de-
fendants complain that they were not allowed to ask 
particular questions of a government witness, the 
court appears to have sustained government objec-
tions not on the ground that the questions were not 
relevant and permissible with respect to the Cheek 
defense, but on the basis of some wholly independent, 
and valid, ground. For example, while cross-
examining Revenue Agent Paul Ponzo as to why, in 
calculating the income that a defendant had earned 
but failed to report, the agent had disallowed reliance 
on an asset management trust to reduce the defen-
dant’s income, Bartoli’s counsel sought to question 
Ponzo about a particular revenue ruling (No. 75-258) 
and the circumstances under which a business trust 
might be lawful as opposed to a sham. R. 971, Tr. 
4581-86. But the government had called Ponzo not to 
offer expert testimony as to the meaning of a particu-
lar revenue ruling or why the Aegis trust system 
violated the law, but solely to establish what income 
taxes three of the defendants (Hopper, Cover, and 
Dowd) would have owed had they properly reported 
their income. So it was perfectly reasonable to sustain 
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the objections Bartoli’s attorney was attempting to 
pose. When comparable questions were posed of 
Agent Priess, who in his undercover capacity helped 
expose the Aegis fraud, they too were properly sus-
tained because that agent had been called as a fact 
witness rather than an expert witness. See, e.g., R. 
966 Tr. 678-88 (court precludes questions of agent 
about whether particular IRS regulations exist, but 
permits defense to inquire whether defendant Cover 
cited regulations to the agent); id. Tr. 712-14 (sustain-
ing objection to question about what agent under-
stood was meant by citation in Aegis trust package to 
Internal Revenue regulation). Nothing that the court 
said in sustaining these objections suggested that it 
would not allow questions legitimately aimed at 
establishing the defendants’ subjective understanding 
of the relevant tax laws at an appropriate time. 

 As for the court’s unwillingness to allow the 
defense to introduce documents during the govern-
ment’s case which supported their Cheek defense, this 
is explained by the court’s decision to confine defense 
exhibits to the defense case. See, e.g., R. 947 Tr. 2106-
08, 2113-17; R. 969 Tr. 3772-75; R. 935 Tr. 4086-89, 
4222-29. As the defendants do not contend that they 
were prevented from introducing these exhibits in 
their own case,4 the objection boils down to one of 

 
 4 In fact, as the government suggests, the defendants had 
no difficulty introducing these exhibits in their own cases. See, 
e.g., R. 920 Tr. 5111-34 (AMERICAN JURISPRUDENCE and AMERICAN 
LAW REPORTS articles on business trusts, among other authorities 

(Continued on following page) 
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timing rather than of exclusion. This implicates the 
court’s discretion over the method and order of intro-
ducing evidence. Fed. R. Evid. 611(a); see, e.g., United 
States v. Smith, 26 F.3d 739, 744 (7th Cir. 1994); see 
generally United States v. Wilson, 985 F.2d 348, 351 
(7th Cir. 1993) (district court has wide discretion in 
managing cross-examination and ruling on admissi-
bility of evidence). The defendants have not actually 
addressed the merits of the district court’s preference 
for reserving defense exhibits to the defense case, nor 
have they shown how they were harmed by having to 
wait to bring those exhibits before the jury. See Unit-
ed States v. Hall, 165 F.3d 1095, 1117 (7th Cir. 1999) 
(district court did not abuse discretion in refusing 
admission of defense photo during cross-examination 
of government witness, when defendant could have 
introduced photograph during his own case); United 
States v. Ellison, 557 F.2d 128, 135 (7th Cir. 1977) 
(“even if we assume that the records would have been 
relevant rebuttal evidence if offered during the 
presentation of Ellison’s own case, we need not there-
by conclude that the district court erred in excluding 

 
that Vallone purportedly relied upon); R. 953 Tr. 5237-5248 
(three positive opinion letters that Vallone relied upon); id. Tr. 
5248-63 (three additional opinion letters admitted as to Vallone’s 
state of mind), id. Tr. 5295; R. 921 Tr. 5300-03 (multiple versions 
of Aegis Directors’ Manual, which included citations to authori-
ties that Vallone believed supported legitimacy of Aegis trusts); 
R. 938 Tr. 6359-60 (Heritage promotional brochure, indicating 
that Heritage was represented by “one of the finest counsels 
possible,” given to Dowd by his father); id. Tr. 6369-70 (addition-
al documents Dowd was given). 
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the evidence at the time it was offered” in the gov-
ernment’s case); United States v. Lambert, 580 F.2d 
740, 747-48 & n. 7 (5th Cir. 1978) (“Our review of the 
record, which discloses proffers of voluminous docu-
mentary evidence, leads us to the conclusion that the 
district judge properly controlled the flow of the trial 
under” Rule 611 by requiring defendant to introduce 
defense evidence during his own case). 

 Next, the defendants complain that the district 
court improperly allowed the jury to construe notice 
to one defendant of the illegality of the Aegis trust 
system as notice to all of them. The government, as 
we have noted, relied on various documents – includ-
ing adverse court rulings as to the legality of the 
Aegis system – that were found in the offices either of 
Aegis or one of its officers or employees (or their 
homes) to show that each of the defendants was aware 
that the Aegis trusts were not lawful means of tax 
avoidance and thus was willfully participating in a 
criminal tax evasion scheme. In a colloquy concerning 
the notice evidence that occurred fairly early on in the 
trial, the district court made the following remarks: 

THE COURT: What is it exactly that you 
want to say? 

MR. SCHINDLER: That this document is 
offered solely for the purpose of – that the de-
fendants were on notice as of this date. 

MR. KOMIE: Some defendants. 

MR. SCHINDLER: Some defendants were 
on notice as of that date. 
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MR. MECYZK: Otherwise I would object. 

THE COURT: Some defendants is not the 
issue, because if the conspiracy is on notice, 
the conspiracy has knowledge if these docu-
ments are found in the premises of the con-
spiracy. It is like finding the scales and the 
drug paraphernalia and the ledgers in the 
place that the conspirators congregate from 
time to time or place their materials. So now 
it goes to notice but also goes to that this was 
found in the premises. It is direct evidence in 
that sense. 

*    *    * 
MR. SALTZMAN: Judge, if I may just add 
one thing. It’s my view that this is not like 
drug paraphernalia found which has only 
one purpose. These are documents that per-
tain to legal opinions that can be agreed 
with, disagreed with, and the fact that 
they’re found there doesn’t have the same 
significance, and there’s a knowledge issue. 

THE COURT: It’s not conclusive of the is-
sue, of course not. But it’s evidence of 
knowledge, it is evidence of willfulness, it is 
evidence of notice. 

MR. SALTZMAN: Judge, with all due – in 
my view it’s not evidence of knowledge when 
it’s a few pages out of 1.2 million pages. 
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R. 949 Tr. 2806-08 (emphasis ours).5 The defendants 
read the district court’s remarks regarding notice to 
the conspiracy as endorsing a theory that their indi-
vidual willfulness could be inferred from evidence 
indicating that the conspiracy generally, or one mem-
ber of the conspiracy, had knowledge that the Aegis 
trust system was unlawful. The court’s view, they 
reason, improperly relieved the government of its 
burden to show that each of them, individually, knew 
that the Aegis trust system was illegal and thus 
willfully participated in and promoted an illegal 
means of tax avoidance. 

 Assuming that this was the court’s theory, any 
error in the court’s remarks was harmless, because 
the theory was not communicated to the jury. Cer-
tainly we agree that it would be error to instruct the 

 
 5 See also R. 927 Tr. 58 (“And so you can make your argu-
ment to the jury somehow that it doesn’t apply to you, but there 
is an agreement here, the Court said there was an agreement by 
a preponderance of the evidence. There is notice to one and, 
therefore, other members of the conspiracy.”); R. 914 Tr. 2265-66 
(“So it’s [admissible] in terms of the effect on Mr. Parker, the 
notice that he had . . . at a time when the conspiracy was in 
existence, which is to say notice to him is notice to the cocon-
spirators. . . .”); R. 955 Tr. 6-7 (“where one member of a conspira-
cy knows certain things, is confronted with certain things or 
matters, it means that those who have joined the agreement 
have also been confronted with those things and others”); R. 969 
Tr. 3774 (in discussion of willfulness, and whether defense 
exhibits should be admitted during government’s case to show 
good faith: “In terms of Count 1, any act by any one member of 
the conspiracy may be enough, along with the other elements of 
the offense, to make out a prima [facie] case.”). 
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jury that notice to one conspirator that his conduct is 
illegal – or notice to the conspiracy generally – is, in 
itself, notice to all members of the conspiracy suffi-
cient to overcome everyone’s Cheek defense. See 
Jefferson v. United States, 340 F.2d 193, 197-98 (9th 
Cir. 1965) (where statute required proof of defend-
ant’s specific knowledge that drug was illegally 
imported, it was plain error to instruct jury that 
knowledge of any alleged co-conspirator was imputed 
to all members of conspiracy, thus permitting jury to 
impute one conspirator’s knowledge regarding illegal 
importation to his co-conspirators, without proof that 
other conspirators actually knew drug was imported 
illegally); see also Cheek, 498 U.S. at 202, 111 S. Ct. at 
610 (“if the Government proves actual knowledge of 
the pertinent legal duty, the prosecution, without 
more, has satisfied the knowledge requirement of the 
wilfulness requirement”) (emphasis ours). But the 
jury in this case was never so instructed, nor does the 
record reveal that such a theory was otherwise com-
municated to the jury at any point in the trial – 
either by the court or by the government. The re-
marks on which the defendants rely were voiced 
outside the presence of the jury, and despite our 
invitation at oral argument, the defendants were not 
able to cite any instance in which comparable re-
marks were made in the jury’s presence. Certainly 
the government invited the jury to infer, from the 
various documents found in the possession of one or 
more of the defendants, that each defendant had 
actual knowledge that the Aegis trust system was not 
legal. It was entirely plausible for the government to 
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urge that inference be drawn and for the jury to draw 
it, for the evidence showed that Aegis officers were 
actively tracking court decisions and legal opinions as 
to the validity of the Aegis trusts and had received 
unequivocal notice, from multiple sources and on 
multiple occasions, that the Aegis system was illegal. 
Evidence reflecting that notice was found in Aegis’s 
offices, for example. In Hills, we found comparable 
documentation discovered in the defendant’s office 
sufficient to support a finding of a defendant’s actual 
notice of the illegality of the Aegis trust system and 
her criminal willfulness, notwithstanding the absence 
of any direct evidence that she had seen these docu-
ments. 618 F.3d at 638. The plausibility of such an 
inference may have been all that the district court in 
this case meant to convey during the colloquy we 
have recounted above, as the court’s subsequent 
remarks suggest. See R. 916 Tr. 2666 (“[I]f your client 
[Hopper] or others say that they were not on notice 
[as to the ARDC proceedings], they can certainly 
make that claim.”); id. Tr. 2668 (“Whether your client 
[Dunn] was put on notice as a result of these [ARDC] 
proceedings is an issue for the jury to determine.”); R. 
910 Tr. 6298 (“[I]f the government establishes that 
this . . . was a seized document [from Aegis headquar-
ters], it will be up to the jury to determine which one 
[of the defendants] or how many saw it. But in terms 
of the law itself, it is at least admissible as notice to 
the conspirators.”). In any case, the government 
never argued anything more than this sort of infer-
ence to the jury; on the contrary, its attorneys ad-
dressed notice, knowledge, and willfulness on an 



App. 64 

individualized basis in their closing arguments. See 
R. 923 Tr. 6808-24; R. 911 Tr. 6827-71. And certainly 
the court never advised the jury that it could deem all 
co-conspirators to have culpable knowledge of the 
illegality of the Aegis system if just one of them had 
such knowledge. 

 Finally, the defendants object to the district 
court’s decision to admit evidence from the Illinois 
Attorney Registration and Disciplinary Commission 
proceeding that ultimately resulted in Bartoli’s 
disbarment in Illinois. The defendants hold up the 
ARDC evidence as a “glaring” example of the court’s 
willingness to permit the government to cite third-
party documents as evidence that the defendants had 
notice of the illegality of the Aegis system, without 
proof that any defendant saw or knew about such 
documents. Defendants’ Joint Br. 53. In the defen-
dant’s view, the admission of such evidence contra-
vened Cheek’s mandate that the government prove 
that each defendant had actual knowledge that his 
conduct was illegal. 

 The ARDC filed a complaint against Bartoli in 
1996 based on his alleged misconduct in connection 
with both Heritage and Aegis. As amended, the 
complaint was based in part on trust packages that 
Bartoli had sold to (and prepared for) two couples: 
William and Mary DiSomma, who purchased a Herit-
age multi-trust system in March 1994 for $12,000, 
and Max and Linda Alumbaugh, who purchased an 
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Aegis or Aegis-like CBO in August 1996 for $25,000.6 
The DiSommas were later told by an independent 
attorney that the trust system would not withstand 
scrutiny by the IRS and would not reduce their 
income tax liability as Bartoli had said it would, 
causing them to dissolve the trusts. Their request for 
a refund of the $12,000 they had paid to Heritage for 
the trust system was ignored. The Alumbaughs were 
audited by the IRS and informed that the CBO would 
not achieve the tax benefits that Bartoli had told 
them it would; they then dissolved the CBO. The 
ARDC’s complaint alleged, inter alia, that Bartoli had 
represented clients when the representation might be 
limited by his responsibility to his own interests; that 
he had engaged in conduct involving dishonesty, 
deceit, or misrepresentation; that he had engaged in 
the unauthorized practice of law following his trans-
fer to inactive status in 1995; and that he had en-
gaged in conduct that was prejudicial to the 
administration of justice. As we have noted Bartoli, 
Hopper, and Vallone were deposed in the course of the 

 
 6 Bartoli sold the Alumbaughs the CBO pursuant to his 
affiliation with the Athens Company (“Athens”), an Ohio firm 
that marketed CBOs in much the same manner as Aegis. Bartoli 
served as the legal director for Athens. There was a separate 
count in the amended complaint based on Bartoli’s activities 
with Aegis generally. The ARDC’s Hearing Board ultimately 
dismissed that count of the complaint as moot based on its 
findings with respect to the “nearly identical allegations of 
misconduct” in the count dealing with Bartoli’s sale of the 
Athens trust system to the Alumbaughs. Hearing Board’s Report 
& Recommendation at 58-59, available at http://www.iardc.org. 
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ARDC proceeding. A three member Hearing Board 
conducted an evidentiary hearing on the complaint in 
July and August 1999. Bartoli was represented by 
counsel during the hearing, but he did not appear in 
person at the hearing. He did participate by tele-
phone during some portions of the hearing. Among 
the witnesses whose testimony was presented to the 
Hearing Board was William Marutzky, a certified 
public accountant and attorney with a background 
in both trusts and taxation. Essentially, Marutzky 
opined that the trusts purveyed by Heritage and 
Athens were not effective means of income and estate 
tax minimization: he concluded that the system 
purchased by the DiSommas would be disregarded in 
an IRS audit, and that the CBO purchased by the 
Alumbaughs provided no value whatsoever to them. 

 On February 17, 2000, the Hearing Board filed a 
Report and Recommendation proposing that Bartoli 
be disbarred. After summarizing the evidence, the 
Hearing Board set forth a series of findings. The 
Hearing Board found, inter alia, that Bartoli had 
labored under a conflict of interest in representing 
both Heritage (which was interested in selling as 
many trust packages as possible, and which paid 
Bartoli for each trust he prepared) and Heritage 
members (i.e., clients like the DiSommas), who were 
relying on Bartoli’s judgment and advice as a lawyer 
that a trust was appropriate for their needs. Report & 
Recommendation at 54-55, available at www.iardc.org. 
Bartoli labored under a similar conflict of interest 
when he sold the CBO to the Alumbaughs on behalf of 
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Athens. Id. at 72-73. It found further that Bartoli’s 
conduct was prejudicial to the administration of 
justice in that he had “created a situation where his 
professional judgment could have been clouded by the 
business interests of others and his own interests.” 
Id. at 56, 69-70. It also found that Bartoli had mis-
represented the benefits of the trust system to the 
DiSommas and the benefits of the CBO to the 
Alumbaughs. Id. at 61-69, 74, 78. 

 On December 27, 2001, a Review Board rejected 
Bartoli’s challenge to the Hearing Board’s Report and 
Recommendation and affirmed the Hearing Board’s 
findings and sustained the recommendation that 
Bartoli be disbarred. The Illinois Supreme Court 
ordered Bartoli disbarred on May 24, 2002. 

 Mary Robinson, who was the Administrator of 
the ARDC throughout the time period during which 
the proceeding against Bartoli was pending and 
who participated in the evidentiary hearing before 
the Hearing Board, testified as a witness for the 
government in this case. Robinson identified a 
variety of documents connected with the ARDC 
proceeding which the court admitted into evidence 
over the defendants’ objections, including the ARDC’s 
complaint against Bartoli, the Hearing Board’s Re-
port and Recommendation, and the Review Board’s 
own Report and Recommendation. She also read vari-
ous excerpts from these documents, including por-
tions of the Review Board’s summary of Marutzky’s 
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testimony.7 These included Marutzky’s testimony (as 
summarized by the Hearing Board) that (a) the trust 
documents that Bartoli provided to clients would not 
reduce significantly the clients’ income tax liability as 
had been promised to them; (b) the tax laws would 
not permit the client to assign his future income to a 
trust; (c) nor would they permit the client to deduct 
the expenses incurred for his own housing and to 
educate his children; and (d) in an audit, the IRS 
would disregard the sort of trusts that Bartoli was 
providing to clients pursuant to the Tax Court’s 
decision in Muhich, which involved a trust system 
that had been created by Bartoli and Heritage. The 
Hearing Board had relied on Marutzky’s testimony in 
concluding that the trusts that Bartoli had sold to the 
DiSommas and the Alumbaughs were ineffective as a 
means of substantially reducing their income tax 
liability, and that Bartoli, in creating the trusts and 
promoting them to his clients, had engaged in con-
duct involving dishonesty, deceit, and misrepresenta-
tion that was prejudicial to the administration of 
justice. Robinson also read excerpts from other testi-
mony and evidence presented during the ARDC 
proceeding, but it is the excerpts from the Hearing 
Board’s summary of Marutzky’s testimony to which 
the defendants have given particular emphasis. 

 
 7 In the briefing, the defendants state that Robinson read 
from Marutzky’s testimony, but what she actually read were 
excerpts from the Hearing Board’s description of Marutzky’s 
testimony. 
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 The district court admitted the ARDC docu-
ments, and permitted Robinson to read excerpts from 
them during her testimony, for the purpose of show-
ing that the ARDC proceeding against Bartoli placed 
him and other defendants on notice that the Aegis 
trust system was not a legitimate means of tax avoid-
ance; and we conclude that the district court did not 
abuse its discretion in so ruling. The ARDC proceed-
ing was relevant because it represented a direct 
challenge to the legitimacy of the Aegis CBO and its 
predecessor, the Heritage trust. See supra at 66 n.6. 
The Hearing Board’s reasoning in finding Bartoli 
guilty of misconduct, including the aspects of 
Marutzky’s testimony that it relied upon, was partic-
ularly probative in that it illustrated the ways in 
which the CBO system as promoted by Bartoli was 
irreconcilable with basic trust and tax principles. 
Bartoli himself was the respondent in the ARDC 
proceeding, was given notice of the proceeding and its 
outcome, and was represented by counsel throughout 
the proceeding. It is an entirely plausible and permis-
sible inference that he was aware of the proceeding 
and what occurred in that proceeding despite the fact 
that he did not appear in person before the Hearing 
Board. Indeed, although Bartoli had assumed inac-
tive status with the Illinois bar by the time the ARDC 
filed the complaint in 1996, Bartoli had an incentive 
to both monitor the proceeding and to deny the 
ARDC’s allegations, as the complaint called into 
question the legitimacy of the trust system promoted 
by Aegis, with which Bartoli remained involved long 
after the ARDC filed its complaint in 1996. See supra 
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at 66 n.6. His co-defendants had similar reasons to be 
interested in the outcome of the proceeding, and there 
were multiple indicia that they were, in fact, aware of 
and following the proceeding. Hopper and Vallone, as 
we have noted, were both deposed in the course of the 
proceeding, and Robinson recalled that she also took 
a statement from Dunn. Bartoli, Vallone, Hopper, and 
Dunn were also plaintiffs in the May 1997 suit filed 
against the ARDC, Robinson, and others alleging that 
the ARDC was violating Bartoli’s First Amendment 
and due process rights and was conspiring to deprive 
all four plaintiffs of their Fourteenth Amendment 
liberty interest in their business reputation. To say 
the least, that suit displays an interest in the out-
come of the ARDC proceeding. Moreover, a copy of 
Marutzky’s testimony was found in the Aegis office 
along with Hopper’s critique of the testimony. Several 
volumes of additional ARDC documents were also 
found in Aegis’s office. Similar documents were found 
in Dunn’s office as well. 

 The district court advised the jury that the ARDC 
evidence was admitted solely for notice purposes, R. 
916 Tr. 2673, and the jury was obviously free to give 
the evidence what weight it deemed appropriate as to 
the state of mind of each defendant. Indeed, the court 
noted that the defendants were free to question 
Robinson in an effort to show that they were not 
necessarily aware of the ARDC proceeding, and they 
exercised that prerogative: Bartoli’s counsel estab-
lished on cross-examination of Robinson that he was 
not present before the Hearing Board, R. 916 Tr. 
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2727; and Dunn’s counsel established that only 
Bartoli, as the sole named respondent, would have 
been given formal notice of what occurred during the 
ARDC proceeding, R. 916, Tr. 2757, 2764, 2769-70. In 
our view, however, given the multiple indicia that 
Bartoli, Vallone, Hopper, and Dunn were following 
the proceeding, this was highly probative evidence 
that these four defendants, if not all six, had reason 
to know as a result of the ARDC’s actions that the 
Aegis trust system was illegitimate. 

 
C. Count One 

 Count One of the superseding indictment 
charged that the defendants violated 18 U.S.C. § 371 
by conspiring to 

(a) defraud the United States by impeding, 
impairing, obstructing and defeating the 
lawful government functions of the IRS of 
the Department of the Treasury, an agency of 
the United States, in the ascertainment, 
computation, assessment, and collection of 
revenues, namely income taxes; and (b) 
commit offenses against the United States, 
namely: to willfully aid and assist in, and 
procure, counsel, and advise the preparation 
and presentation, to the IRS, of returns and 
claims on behalf of others which were fraud-
ulent and false as to various matters, in 
violation of Title 26, United States Code, 
Section 7206(2). 
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R. 103 ¶ 2. The defendants moved to dismiss this 
count as duplicitous, reasoning that it alleged two 
distinct conspiracies and therefore two different 
crimes; but the district court denied the motion. The 
defendants contend that this was error, renewing their 
contention that Count One on its faces [sic] alleges 
two different crimes. We review the district court’s 
ruling on this point de novo. E.g., United States v. 
Pansier, 576 F.3d 726, 734 (7th Cir. 2009). 

 We agree with the district court that Count One 
is not duplicitous. A duplicitous charge is not one that 
simply alleges a single offense committed by multiple 
means, e.g., United States v. Cephus, 684 F.3d 703, 
706 (7th Cir. 2012); United States v. Davis, 471 F.3d 
783, 790 (7th Cir. 2006), but rather one that joins two 
or more distinct crimes in a single count, e.g., United 
States v. Starks, 472 F.3d 466, 470-71 (7th Cir. 2006); 
see also Worthington v. United States, 64 F.2d 936, 
938-39 (7th Cir. 1933). Count One does not allege two 
different crimes. Instead, it alleges a conspiracy with 
two goals – (1) to defraud the United States by imped-
ing the IRS’s efforts to collect income taxes, and (2) to 
commit tax offenses, namely the preparation of 
fraudulent tax returns. Such a charge is permissible. 
As the Supreme Court explained in Braverman v. 
United States, 317 U.S. 49, 54, 63 S. Ct. 99, 102, 87 
L. Ed. 23 (1942), “A conspiracy is not the commission 
of the crime which it contemplates, and neither 
violates nor ‘arises under’ the statute whose violation 
is its object. . . . The single agreement is the prohibit-
ed conspiracy, and however diverse its objects it 



App. 73 

violates but a single statute.” Following that reason-
ing, this court concluded in United States v. Hughes, 
310 F.3d 557, 560-61 (7th Cir. 2002), that a charge 
alleging a conspiracy with two illicit objectives was 
not duplicitous. See also United States v. Bradfield, 
376 Fed. App’x 620, 623-24 (7th Cir. 2010) (non-
precedential decision) (same). 

 We see no reason to depart from our holding in 
Hughes here. As the defendants point out, both 
objects of the conspiracy charged in Hughes fell under 
the offense prong of section 371 (i.e., conspiring to 
commit an offense against the United States), where-
as in this case the charged conspiracy implicates both 
prongs of the statute (i.e., conspiring to defraud the 
United States as well as to commit an offense against 
it). But that distinction does not address Braverman’s 
essential point that it is the illicit agreement that 
constitutes the crime of conspiracy rather than the 
substantive crime or crimes contemplated by that 
agreement. We acknowledge that there is some 
division of authority on this point, as summarized by 
the Third Circuit’s decision in United States v. Rigas, 
605 F.3d 194, 210-12 (3d Cir. 2010) (en banc). How-
ever, we believe the better reasoned view is the one 
adopted by the Rigas majority, which viewed a 
charge akin to the one in this case as setting forth 
one conspiracy with multiple goals rather than two 
distinct crimes. Id. (Rigas addressed the issue in the 
context of a double jeopardy claim rather than one of 
duplicity, but that distinction is immaterial in terms 
of whether the charge alleges one or two crimes.) The 



App. 74 

Rigas majority opinion is consistent with our own 
reasoning in Hughes. 

 Finally, the principal vice of duplicity, as we 
noted in Hughes, is that it presents the possibility 
that jury members, although agreeing that there was 
a conspiracy, might not be unanimous as to what the 
object of the conspiracy was. 310 F.3d at 561; see also 
Cephus, 684 F.3d at 706; Starks, 472 F.3d at 471. But 
the district court instructed the jury in this case that 
it must unanimously agree on at least one of the 
alleged objectives of the conspiracy. R. 925 at 7375. 
That takes care of the jury unanimity concern, as 
Hughes and Starks acknowledge. Hughes, 310 F.3d at 
561; Starks, 472 F.3d at 471. There are other concerns 
potentially implicated by duplicity, including notice to 
the defendants. Cephus, 684 F.3d at 706. But no such 
concerns are raised here. 

 
D. Jury Instructions 

 The defendants object to certain jury instructions 
given at the request of the government and to the 
court’s refusal to give certain instructions that the 
defendants themselves proposed. They also argue 
more generally that the instructions as given favored 
the government, unduly prejudiced the defense, and 
exemplify the court’s purported bias against the de-
fendants, which we take up in the next section of this 
opinion. To the extent a particular jury instruction 
presents a legal question – for example, whether it 
accurately states the law – our review is de novo. 
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E.g., United States v. Tanner, 628 F.3d 890, 904 (7th 
Cir. 2010) (citing United States v. DiSantis, 565 F.3d 
354, 359 (7th Cir. 2009)), cert. denied, ___ U.S. ___, 
132 S. Ct. 204, 181 L. Ed. 2d 109 (2011). Beyond that, 
we review the district court’s decision whether or not 
to give a particular instruction for abuse of discretion. 
Id. (citing United States v. Wilson, 134 F.3d 855, 868 
(7th Cir. 1998)). We will reverse a conviction only if 
the instructions, as a whole, so misled the jury on the 
relevant principles as to have prejudiced the defen-
dant. E.g., United States v. Quintero, 618 F.3d 746, 
753 (7th Cir. 2010). For the reasons set forth below, 
we conclude that the jury instructions as a whole 
accurately summarized the law and did not interfere 
with the defendants’ ability to pursue their Cheek 
defense, and that the district court did not abuse its 
discretion either in giving a challenged instruction 
proposed by the government or in refusing an instruc-
tion proposed by the defense. 

 
1. Instruction 27A: Income Assigned to 

Sham Trusts 

 Instruction 27A gave the jury an overview of how 
income is assigned for tax purposes as between legal 
entities such as trusts and corporations and the 
individuals behind these entities and, in particular, 
the circumstances under which a trust will be disre-
garded for federal tax purposes. Among other points, 
the instruction advised the jury that: 
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• “[t]ax consequences flow from the sub-
stance rather than the form of a transac-
tion, and control over property, rather 
than documentary title, marks the real 
owner for federal tax purposes”; 

• income is typically attributed to the per-
son who exercises dominion and control 
over that income and its sources; 

• ordinarily, the Tax Code will tax a legal 
entity like a trust separately from its 
owner; but 

• when a trust lacks economic substance 
or functions as the alter ego of the indi-
vidual taxpayer for the purpose of evad-
ing his tax liability, federal tax law will 
assign the tax burden to the individual 
rather than the trust. 

R. 925 Tr. 7379-80. 

 The defendants argue that this instruction was 
both unnecessary, in that the court had barred the 
defense from arguing that the Aegis trust system 
was legal, and prejudicial, in that (as the defendants 
read the instruction) it effectively precluded them 
from showing that they had a good faith belief in the 
legality of the Aegis trust system. “Having prevented 
the Defendants from presenting their belief in the 
legality of the system, the court’s instruction now 
invited the jury to convict if it found [the system] 
unlawful.” Defendants’ Joint Br. 62. Cf. United 
States v. McKnight, 671 F.3d 664, 665 (7th Cir.) 
(Posner, J., dissenting from denial of rehearing en 
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banc) (“[Gratuitous] instructions are apt to confuse 
jurors, and when as in this case they are proposed by 
a party rather than given on the initiative of the trial 
judge, they may be intended to confuse, and in the 
present case to undermine the efficacy of an instruc-
tion desired by the opposing party and given by the 
judge.”), cert. denied, ___ U.S. ___, 132 S. Ct. 2756, 
183 L. Ed. 2d 626 (2012); United States v. Hill, 252 
F.3d 919, 923 (7th Cir. 2001) (“Unless it is necessary 
to give an instruction, it is necessary not to give it, so 
that the important instructions stand out and are 
remembered.”). 

 We find no abuse of discretion in the district 
court’s decision to give this instruction. The defen-
dants implicitly concede that it was an accurate 
statement of the law. In order to assess the validity of 
the defendants’ Cheek defense, and to determine 
whether the defendants had indeed willfully engaged 
in a scheme to defraud the government of its tax 
revenues, the jury had to understand the basic legal 
principles that the IRS had relied on in deeming the 
Aegis trusts a sham. Only then could the jury evalu-
ate the plausibility of the defendants’ contention that 
they had a good faith belief in the legitimacy of the 
trusts notwithstanding these principles, as well as 
the plausibility of the government’s contrary conten-
tion that the defendants must, in fact, have realized 
that the Aegis system was illegitimate. The principles 
of tax and trust law are unfamiliar to most jurors; 
and the district court could reasonably have con-
cluded that it was both reasonable and necessary to 
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apprise the jury of the basic principles included in 
instruction 27A. 

 We reject the notion that this instruction some-
how impeded, let alone precluded, a Cheek defense. 
The instruction said nothing which would prevent the 
defendants from claiming that they did not realize 
the Aegis trusts were an illegal means of tax avoid-
ance; in fact, the instruction said nothing at all about 
the legality of the Aegis trust system. The defendants 
were free to, and did, argue that the Aegis trusts were 
structured so as to comply with the law and to make 
it plausible for them to believe in good faith that the 
trusts were a legitimate means of tax avoidance. 
There was, at the same time, a wealth of evidence 
supporting the jury’s conclusion that the defendants 
were, in fact, aware that the Aegis trust system was 
illegitimate. It was that evidence that doomed the 
defendants’ Cheek defense, not this instruction. 

 
2. Rejected Defense Instruction Regarding 

IRS Notice 97-24. 

 Although it did not cite the Aegis trust by name, 
IRS Notice 97-24, issued in April 1997, expressed the 
opinion of the IRS that trusts akin to the Aegis trusts 
were an unlawful means of tax avoidance. As we 
noted in our summary of the facts, there was evidence 
that the defendants were very much aware of this 
IRS notice, and the government, of course, cited the 
notice as one piece of evidence that the defendants 
knew the Aegis system was illegal. The defendants 
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proposed an instruction that would have advised the 
jury on the relative legal weight of IRS regulations, 
revenue rulings, letter rulings, and public notices, the 
last of which “have no force of law.” R. 528 at 2; R. 
940 Tr. 6770-72. The district court declined to give the 
instruction. Without such an instruction, the defen-
dants argue, the jury was left with the impression 
that IRS Notice 97-24 was an authoritative statement 
of the law, and that mistaken impression undermined 
the defendants’ contention that they genuinely be-
lieved that the Aegis trusts were a permissible means 
of tax avoidance. 

 Because reasonable minds might differ as to the 
propriety of this instruction, we find no abuse of 
discretion in the district court’s refusal to give it. The 
government does not quarrel with the legal accuracy 
of the proposed instruction, and one might argue that 
given the government’s reliance on Notice 97-24 as 
proof that the defendants knew that the Aegis system 
was unlawful, it would be appropriate to inform the 
jury that the Notice was not an authoritative state-
ment of the law. On the other hand, we are pointed to 
no evidence that the government ever suggested that 
it was authoritative; and an IRS agent accurately 
testified before the jury that the Notice “expresses the 
IRS’s opinion of the law.” R. 971 Tr. 4580-81. Even if 
we were persuaded that it was an abuse of discretion 
for the court not to give this instruction, any error in 
refusing to give it was harmless, given the over-
whelming evidence showing that the defendants 
appreciated the illegality of their conduct. 
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3. Pinkerton Instruction 

 The district court properly instructed the jury, 
consistent with Seventh Circuit Pattern Criminal 
Jury Instruction 5.09, that if it found a defendant 
guilty of the conspiracy charged in Count One of the 
indictment, it could hold that defendant accountable 
for any criminal act foreseeably committed by a co-
conspirator in furtherance of the conspiracy, including 
in particular the substantive criminal acts alleged in 
Counts 2 through 34 of the superseding indictment. 
R. 925 Tr. 7381; see generally Pinkerton v. United 
States, 328 U.S. 640, 647-48, 66 S. Ct. 1180, 1184, 90 
L. Ed. 1489 (1946). The defendants suggest that this 
instruction “removed the intent to defraud and Cheek 
issues from the jury’s consideration once it deter-
mined that the Count [One] conspiracy had been 
proven and that each defendant had been a member 
of the conspiracy,” and “effectively eviscerated the 
government’s burden of proving that defendants 
lacked a good faith belief that the Aegis system was 
lawful and that they had the intent to defraud. . . .” 
Defendants’ Joint Br. 65. This particular contention 
was not made below, see R. 936 Tr. 6008-09, so our 
review is solely for plain error, Fed. R. Crim. P. 30(d), 
52(b); e.g., United States v. Johnson, 655 F.3d 594, 
605 (7th Cir. 2011), and we find no such error in the 
giving of this instruction. 

 The instruction was an accurate statement of the 
law, and by no means did it “eviscerate” the govern-
ment’s burden with respect to the Cheek defense. As 
the government points out, the instructions with 
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respect to Count One required a finding of intent to 
defraud as to the first prong of section 371 and will-
fulness as to the second prong. R. 925 at 7375-77. 
Thus, neither the intent to defraud nor the Cheek 
defense was removed from the jury’s consideration: 
before convicting a defendant on the conspiracy 
count, the jury would necessarily have to find that a 
defendant harbored an intent to defraud and/or 
lacked a good faith belief in the Aegis trust system’s 
legality, and either finding is irreconcilable with the 
defendants’ contention that they understood the Aegis 
system of trusts to be a legitimate means of tax 
minimization. 

 
4. Conscious Avoidance Instruction 

 At the government’s request, and over the strong 
objections of the defendants, the court gave the jury 
an instruction on the conscious avoidance of 
knowledge (also referred to colloquially as the “os-
trich” instruction), which advised the jury that it 
could infer a defendant’s culpable knowledge from a 
combination of suspicion and indifference to the 
truth. See Seventh Circuit Pattern Criminal Jury 
Instruction No. 4.06 ¶ 2. The conscious avoidance 
instruction serves to alert the jury that “a person may 
not escape criminal liability by pleading ignorance if 
he knows or strongly suspects that he is involved in 
criminal dealings but deliberately avoids learning 
more exact information about the nature or extent of 
those dealings.” United States v. Green, 648 F.3d 569, 
582 (7th Cir. 2011). However, because this instruction 



App. 82 

poses a risk that a jury might improperly convict a 
defendant on the basis that he should have known 
that he was participating in wrongdoing, rather than 
on the basis of his actual knowledge, United States v. 
Tanner, supra, 628 F.3d at 904-05, the instruction “is 
to be given ‘cautiously’ and only for ‘narrow’ uses,” 
United States v. Malewicka, 664 F.3d 1099, 1108 (7th 
Cir. 2011) (quoting United States v. Ciesiolka, 614 
F.3d 347, 352-53 (7th Cir. 2010)). Specifically, the 
instruction should only be given in cases “where (1) a 
defendant claims to lack guilty knowledge, i.e., 
knowledge of her conduct’s illegality, and (2) the 
government presents evidence from which a jury 
could conclude that the defendant deliberately avoid-
ed the truth.” Green, 648 F.3d at 582 (quoting United 
States v. Garcia, 580 F.3d 528, 537 (7th Cir. 2009)). 

 As an example of the willful blindness that it 
believed warranted the instruction in this case, the 
government cited to the district court attorney Par-
ker’s testimony as to why he had remained involved 
with Aegis despite his own doubts about the Aegis 
system. R. 1020 Tr. 5966-67. Parker had acknowl-
edged on redirect examination by the government 
that during the period of his involvement with Aegis 
from 1997 through 2000, he had harbored suspicions 
that the Aegis system was not legitimate and yet had 
pushed his doubts aside for fear of what he might 
learn if he looked more closely at the state of the law. 
R. 914 at 2272. He reiterated this point on re-cross 
examination by the defense. When asked whether the 
promotional materials distributed at Aegis seminars 
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(at which Parker had spoken for two years) did not 
contain a wealth of citations to legal authorities 
indicating that the trusts were, in fact, legal, Parker 
answered, “I put my head in the sand. I put my 
fingers in my ears.” Id. at 2282. The government said 
that Parker’s testimony was just as true of the de-
fendants who were on trial. R. 1020 at 5967. For its 
part, the district court, in agreeing to give the in-
struction, cited Vallone’s testimony regarding what he 
did and did not do in ascertaining the legality of the 
Aegis system as suggestive of deliberate indifference. 
R. 1020 Tr. 5968. 

 The defendants contend that the evidence did not 
warrant such an instruction, because (a) however 
willfully blind Parker may have been to the legal 
flaws in the Aegis system, he was not on trial and it 
was thus improper to attribute his own conscious 
avoidance to the six defendants who were on trial; 
and (b) Vallone’s testimony, rather than supporting 
an inference of deliberate indifference, actually 
reveals the “zealous care” that he took to keep himself 
apprised of the state of the law and to confirm that 
the Aegis trust system complied with the law. De-
fendants’ Joint Br. 67-68. 

 The district court did not err in giving this in-
struction. As we have noted, a conscious avoidance 
instruction is appropriate when the defendant claims 
not to have known that what he was doing was illegal 
and there is, at the same time, evidence supporting 
an inference that the defendant closed his eyes to the 
illegality of his conduct. Green, supra, 648 F.3d at 
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582. It was a fair inference, to say the least, that the 
defendants in this case had deliberately blinded 
themselves to the variety of warnings they had re-
ceived as to the illegality of the Aegis system. Par-
ker’s testimony was relevant on this point, despite his 
status as a witness for the government, in that he 
was intimately involved in the promotion of the Aegis 
system and yet conceded, in retrospect, that he had 
essentially turned his head away from the multiple 
clues (and his own suspicion) that the system was 
illegal. And notwithstanding Vallone’s self-serving 
testimony that he was diligent in following and 
responding to the legal developments relevant to the 
Aegis trusts, the jury nonetheless could infer that he, 
like Parker, had really been burying his head in the 
sand. 

 Take the following incident described by Parker. 
Parker testified that in the summer of 1999, following 
the Tax Court’s decision in Muhich, there was a 
meeting at Aegis headquarters, in Vallone’s office. In 
addition to Vallone and Parker, Dunn and Hopper 
were present, and Bartoli participated by telephone. 
In the course of that meeting, Bartoli reported that 
he was attempting to get an opinion from an Atlanta 
law firm as to the legality of the Aegis system. Ac-
cording to Parker, Vallone was critical of that idea, 
both because it was likely to be costly and because 
“there’s no guarantee as to what the result of that 
opinion would be, whether it would be a favorable 
opinion or a nonfavorable opinion or a neutral opin-
ion.” R. 913 Tr. 1954. Parker chimed in that the IRS 
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had a more economical process through which one 
could seek an opinion ruling. Id. Vallone, according to 
Parker, rejected that idea as “ridiculous” id., “because 
we know what the answer will be and, therefore, why 
bother?” id. Thereafter, Parker was asked to leave the 
room. Dunn later told him that the group had dis-
cussed the Audit Arsenal as a means to fend off 
looming IRS audits of Aegis clients. Id. Tr. 1955-56. 

 One can readily infer from Parker’s description of 
this meeting that the Aegis principals were deliber-
ately avoiding any independent advice as to the 
legality of the Aegis trusts, realizing that the advice 
was likely to be that the trusts were an ineffective 
means of tax avoidance. The defendants were given 
many warning signs to that effect over the life of the 
charged conspiracy, from the ARDC complaint against 
Bartoli to the Tax Court’s decision in Muhich to Judge 
Plunkett’s sanctions decision, and yet they continued 
promoting the Aegis system, opting to pursue ob-
structive tactics like the Audit Arsenal rather than 
seeking out an independent legal opinion as to the 
validity of that system. 

 We note that the Third Circuit’s decision in 
United States v. Stadtmauer, 620 F.3d 238 (3d Cir. 
2010), sustained the giving of a conscious avoidance 
instruction based on the defendant’s willful blindness 
to the legality of various deductions fraudulently 
claimed on the tax returns that had been filed  
on behalf of the limited partnerships that the defen-
dant helped manage. (The defendant was charged, 
inter alia, with aiding and abetting these false or  
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fraudulent tax returns, in violation of 26 U.S.C. 
§ 7206(2).) The court rejected the argument that such 
an instruction, to the extent it applies to the defen-
dant’s knowledge of the law, is irreconcilable with the 
good-faith defense endorsed by Cheek. The justifica-
tion for the Cheek defense, the court explained, is 
that given the complexity of the tax system, one may 
in good faith err despite genuine efforts to ascertain 
and comply with the law. However, “[b]y definition, 
one who intentionally avoids learning of his tax 
obligations is not a taxpayer who ‘earnestly wish[es] 
to follow the law,’ or fails to do so as a result of an 
‘innocent error[ ]  made despite the exercise of reason-
able care.’ ” 620 F.3d at 256 (quoting Cheek, 498 U.S. 
at 205, 111 S. Ct. at 612) (emphasis in Stadtmauer). 
“Rather, a person who deliberately evades learning 
his legal duties has a subjectively culpable state of 
mind that goes beyond mere negligence, a good faith 
misunderstanding, or even recklessness.” Id. As 
support for giving a willful blindness instruction, the 
court cited, among other authorities, our own decision 
in United States v. Hauert, 40 F.3d 197, 203 & n. 7 
(7th Cir. 1994), which affirmed the propriety of such 
an instruction in a tax-protester case. 620 F.3d at 256 
n. 21. The circumstances supporting the instruction 
here were at least as compelling, if not more so, than 
in those cases. 

 
5. Caution and Great Care Instruction 

 The defendants object to a standard instruction 
admonishing the jury to consider the testimony of 
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David Jenkins, a witness who was granted immunity 
from prosecution by the government, “with caution 
and great care.” R. 925 Tr. 7369; Seventh Cir. Pattern 
Criminal Jury Instruction No. 3.13. Jenkins, of 
course, testified on behalf of the government. But 
because the defendants found certain aspects of 
Jenkins’ testimony to be helpful to their cause, and 
because the district judge himself voiced skepticism 
as to certain aspects of Jenkins’ testimony (more on 
this below), the defendants believe that this instruc-
tion all but invited the jury to discredit Jenkins’ 
testimony, including the portions that were favorable 
to the defense. We see no error in giving the instruc-
tion, however. Jenkins was the government’s witness, 
and as such the admonishment to consider his testi-
mony with caution and great care applied to those 
portions of his testimony that helped the government 
as well as those that were helpful to the defense. 
Nothing in the instruction suggested to the jury that 
it should weigh his testimony in any particular way, 
but rather that it evaluate his testimony carefully. 
The instruction was unexceptional and could not have 
unduly prejudiced the defense. 

 
6. The Cheek Instruction and the Conspir-

acy Instructions 

 The defendants make a wholly undeveloped, two 
sentence argument which appears to suggest that the 
district court’s instructions as to the conspiracy 
charge undercut the pattern instruction on their 
Cheek defense. The argument is so cursorily made as 
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to be waived. E.g., United States v. Thornton, 642 
F.3d 599, 606 (7th Cir. 2011). We do take the oppor-
tunity to reiterate that the conspiracy instructions 
did require the jury to find that the defendants 
harbored an intent to defraud and/or willfulness, and 
so in no way precluded or undercut the defense 
contention under Cheek that they genuinely, if mis-
takenly, believed that the Aegis trust system was 
lawful. 

 
E. Judicial Bias 

 A defendant has a fundamental right to a fair 
trial in a fair tribunal, Bracy v. Gramley, 520 U.S. 
899, 904-05, 117 S. Ct. 1793, 1797, 138 L. Ed. 2d 97 
(1997) (quoting Withrow v. Larkin, 421 U.S. 35, 46, 95 
S. Ct. 1456, 1464, 43 L. Ed. 2d 712 (1975)), and that 
fairness requires absence of actual bias or prejudice 
on the part of the judge, In re Murchison, 349 U.S. 
133, 136, 75 S. Ct. 623, 625, 99 L. Ed. 942 (1955). 
However, impartiality does not imply passivity: 
“[j]udges . . . are not wallflowers or potted plants.” 
Tagatz v. Marquette Univ., 861 F.2d 1040, 1045 (7th 
Cir. 1988). A judge may question and even challenge 
an attorney, witness, or evidence without being said 
to have abandoned his constitutionally mandated 
impartiality. See, e.g., United States v. McCray, 437 
F.3d 639, 643 (7th Cir. 2006) (“A district judge is free 
to interject during direct or cross-examination to 
clarify an issue, to require an attorney to lay a foun-
dation, or to encourage an examining attorney to get 
to the point.”) (quoting United States v. Washington, 
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417 F.3d 780, 784 (7th Cir. 2005)); Dugan v. R.J. 
Corman R.R. Co., 344 F.3d 662, 669-70 (7th Cir. 2003) 
(exclusion of evidence that was not objected to but 
which judge found unreliable); United States v. Mo-
hammad, 53 F.3d 1426, 1434 (7th Cir. 1995) (criticiz-
ing trial counsel), overruled on other grounds by 
United States v. Sawyer, 521 F.3d 792 (7th Cir. 2008); 
United States v. Jackson, 983 F.2d 757, 762 (7th Cir. 
1993) (same). But, a “judge who is so hostile to a 
lawyer as to doom the client to defeat deprives the 
client of the right to an impartial tribunal.” Walberg 
v. Israel, 766 F.2d 1071, 1077 (7th Cir. 1985). “Even 
when the biased judge neither is the trier of fact nor 
is shown to have conveyed his bias to the jury that is 
the trier of fact, there can be a violation of due pro-
cess which requires a reversal of the conviction.” Id. 
at 1076. 

 The defendants suggest that the trial judge, in a 
variety of situations and in a variety of ways, exhibit-
ed a bias against the defense that deprived them of a 
fair trial. For the most part, their claim is not that 
the court by its conduct communicated a disbelief of 
or skepticism toward the defense to the jury, e.g., 
United States v. Barnhart, 599 F.3d 737, 742 (7th Cir. 
2010), but rather that the judge was actually biased 
against the defense, see 28 U.S.C. § 455(b)(1). Actual 
bias requires evidence that the judge was burdened 
by a conflict of interest or had some personal stake in 
the proceeding sufficient to cause a reasonable person 
to believe that the judge was incapable of ruling 
fairly, and thus to demand that we set aside the usual 
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presumption that the judge has properly discharged 
his duties. See Liteky v. United States, 510 U.S. 540, 
555, 114 S. Ct. 1147, 1157, 127 L. Ed. 2d 474 (1994); 
United States v. Diekemper, 604 F.3d 345, 352 (7th 
Cir. 2010) Collins v. Illinois, 554 F.3d 693, 697 (7th 
Cir. 2009); Harrison v. McBride, 428 F.3d 652, 668 
(7th Cir. 2005). Actual bias, when shown, is the sort of 
structural defect that defies harmless-error inquiry 
and compels reversal regardless of how strong the 
government’s case against the defendant was or 
whether the defendant is able to demonstrate that 
the bias manifested itself in rulings that actually 
prejudiced him. Arizona v. Fulminante, 499 U.S. 279, 
309, 111 S. Ct. 1246, 1265, 113 L. Ed. 2d 302 (1991); 
Bracy v. Schomig, 286 F.3d 406, 414 (7th Cir. 2002) 
(en banc); Cartalino v. Washington, 122 F.3d 8, 9-10 
(7th Cir. 1997). However, mere “expressions of impa-
tience, dissatisfaction, annoyance, and even anger 
that are within the bounds of what imperfect men 
and women, even after having been confirmed as 
federal judges, sometimes display,” do not by them-
selves suffice to show actual bias. Liteky, 510 U.S. at 
555-56, 114 S. Ct. at 1157; see also United States v. 
Twomey, 806 F.2d 1136, 1140 (1st Cir. 1986) (citing 
Offutt v. United States, 348 U.S. 11, 12, 75 S. Ct. 11, 
12, 99 L. Ed. 11 (1954)). 

 We proceed to consider each of the actions that 
the defendants cite as illustrative of the district 
judge’s bias against them. For the reasons we articu-
late below, we discern no proof of actual bias on the 
part of the judge. Furthermore, the defendants have 
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not shown that anything the court did in the course of 
the trial conveyed any prejudice against the defense 
to the jury or otherwise deprived the defendants of a 
fair trial. 

 Appointment of substitute counsel when Vallone’s 
counsel fell ill. On a morning relatively early in the 
trial, Vallone’s counsel, Richard McLeese, informed 
the court by telephone that he was ill with flu-like 
symptoms and could not participate in the trial that 
day. Vallone informed the court that Parker, the 
witness testifying on behalf of the government at that 
time, was an important witness and that he wanted 
his attorney present for his testimony rather than 
relying on another defendant’s counsel or a temporary 
replacement from the federal defender program, two 
possibilities that the court had suggested. The court 
recessed the trial for a day, but when court recon-
vened the next day, McLeese, who was still under the 
weather, was again absent. The court reported that 
he had left the “lamest message one can imagine 
receiving in terms of illness.” R. 1014 Tr. 1865. 
Vallone again indicated to the court that he did not 
wish to proceed in the absence of his attorney. Unwill-
ing to delay the trial any longer, the court, over the 
vigorous objections of all parties, appointed an attor-
ney from the federal defender’s office – who himself 
objected, noting that he had no familiarity with the 
case – to stand in for McLeese as Vallone’s counsel. 
The court indicated that it would reserve Vallone’s 
cross-examination of Parker until McLeese returned. 
The jury was then summoned into the courtroom, and 
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the trial resumed with the continuation of the gov-
ernment’s direct examination of Parker. After Parker 
had given testimony spanning approximately forty 
pages of the trial transcript, the jury was excused 
when two senior members of the U.S. Attorney’s office 
appeared in the courtroom. The deputy chief of the 
criminal division expressed the government’s “serious 
concern” about the court’s decision to proceed in the 
absence of competent, prepared counsel or a clear 
waiver from Vallone. Id. Tr. 1908. The court, although 
still concerned with the pace and length of the trial 
and the uncertainty as to when McLeese would be 
well enough to resume work, nonetheless agreed to 
recess the trial. When the trial resumed the following 
week with all counsel present, the court offered to 
have the government re-question Parker on the 
matters to which he had testified in McLeese’s ab-
sence. But McLeese declined the offer. “I have re-
viewed the transcript of the proceedings that I 
missed, and I don’t see any need to repeat that testi-
mony.” R. 913 Tr. 1921. The court then specifically 
inquired and confirmed that both Vallone and his 
attorney wished to waive the option of striking and 
re-presenting the testimony that Parker had given in 
McLeese’s absence. Id. Tr. 1921-24. 

 We discern no evidence of bias in the course of 
action that the court pursued and no prejudice to 
the defense. The court was understandably and 
legitimately concerned about the prospect of an 
open-ended delay in a lengthy trial with a jury 
already empaneled. Nonetheless, Parker was a key 
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government witness whose testimony substantially 
incriminated Vallone. Vallone was entitled to repre-
sentation by an attorney who was knowledgeable 
about the case and prepared to observe and respond 
appropriately to Parker’s testimony. All parties agree, 
as they did below, that the court erred in deciding to 
proceed in the absence of appropriate representation 
for Vallone. For present purposes, we may take it as a 
given that the court’s decision to go forward was 
mistaken. Still, we see no way in which the decision 
reflected a bias against Vallone in particular or the 
defendants generally as opposed to a legitimate 
concern about delaying the trial and inconveniencing 
the jury. Moreover, the extent of the testimony that 
Parker gave in McLeese’s absence was relatively 
minimal. McLeese had the opportunity to review the 
transcript of Parker’s testimony before the trial 
resumed, and both he and Vallone waived the oppor-
tunity to have Parker repeat that portion of his 
testimony. Vallone makes no argument that he was, 
in the end, concretely prejudiced by what occurred in 
his counsel’s absence; and, indeed, other than as an 
example of the court’s purported bias, Vallone has not 
raised this as a stand-alone error that demands a 
new trial. Within the overall context of a lengthy 
trial, this was a discrete and ultimately harmless 
error. 

 Harsh interrogation when Vallone moved to 
dismiss indictment on speedy trial grounds. The 
defendants next cite as evidence of the district 
court’s bias its reaction to the motion to dismiss the 
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indictment that Vallone filed shortly before the trial, 
invoking the Speedy Trial Act. They contend that it is 
evident from the transcript of the hearing on that 
motion that the court felt it had been “sandbagged” 
by Vallone’s counsel and took personal offense at the 
suggestion that it had deprived Vallone (or any other 
defendant) of the right to a speedy trial by granting 
the defendants’ own requests for continuances. De-
fendants’ Joint Br. 72. The defendants contend that 
the court castigated McLeese, questioned whether the 
motion had been filed in good faith, and interrupted 
McLeese repeatedly, evincing an animosity to the 
defense that went well beyond the impatience that 
one might otherwise expect in reaction to an elev-
enth-hour motion of this sort. 

 Having reviewed the transcript of the hearing, 
we disagree with the contention that the court’s 
reaction to the motion bespeaks an anti-defense bias. 
The transcript arguably does suggest that the court 
was annoyed with the contention that Vallone had 
been deprived of his right to a speedy trial, and the 
court did press Vallone’s counsel to acknowledge that 
he had joined in the other defendants’ requests for 
continuances. But we believe that any annoyance on 
the part of the court was understandable. Vallone’s 
motion was brought on the eve of trial after years of 
pre-trial litigation and multiple requests for delay 
sought by the defendants themselves, agreed to by 
Vallone’s counsel, and granted in some instances 
over the objection of the government. We ourselves 
have observed that a record of delays sought by the 
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defendant will cast doubt on the validity of his subse-
quent contention that he has been deprived of his 
right to a speedy trial. United States v. Adams, supra, 
625 F.3d at 379 (citing United States v. Larson, 417 
F.3d 741, 746 (7th Cir. 2005); United States v. Baskin-
Bey, 45 F.3d 200, 204 (7th Cir. 1995)). To whatever 
degree the court may have interrupted McLeese 
during the hearing and persisted in extracting his 
acknowledgment that the complained-of delays had 
been precipitated by the defendants, the court none-
theless did hear both McLeese and the government’s 
counsel out before denying the motion to dismiss. The 
motion, for the reasons we have already explained, 
was not meritorious. And, as we have also noted, 
expressions of impatience and annoyance – which are 
to be expected with eleventh-hour motions complain-
ing of delays that the defendants themselves sought – 
are not sufficient by themselves to establish actual 
bias on the part of the judge. Liteky, 510 U.S. at 555-
56, 114 S. Ct. at 1157. 

 Skeptical reaction to Jenkins. The defendants 
assert that “the court’s animosity towards defendants 
was fully on display” during the testimony of David 
Jenkins. Defendants’ Joint Br. 73. Recall that Jenkins 
was the individual who helped set up offshore entities 
in Belize for Aegis clients. As we have said, Jenkins 
testified under a grant of immunity. And although he 
was the government’s witness, some of what he said, 
principally during cross-examination by defense 
counsel, was favorable to the defense. For example, 
Jenkins testified that the backdating of documents 
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was not prohibited under Belizean law (R. 929 Tr. 
1381; R. 967 Tr. 1517), that the monetary transfers 
associated with demands on promissory notes were 
not illegal (R. 929 Tr. 1385), and that Jenkins under-
stood Vallone to be attempting to establish a system 
that complied with U.S. as well as Belizean law (R. 
929 Tr. 1402). There were times during his testimony 
when the court interrupted Jenkins to ask him if he 
understood the question that had been posed and to 
repeat his answer. E.g., R. 929 Tr. 1381; R. 967 Tr. 
1501, 1519-20. The defendants suggest that these 
interruptions communicated the judge’s skepticism 
and disbelief of Jenkins’ testimony to the jury. Again, 
we conclude that the record does not bear the defen-
dants’ assertion out. 

 Although the record does confirm that the judge 
periodically interrupted Jenkins’ testimony, the 
interruptions on the whole do not support the infer-
ence that the judge was biased against the defense or 
conveyed a disbelief of Jenkins’ testimony to the jury. 
“District judges have broad discretion in conducting 
trials and may question witnesses during direct or 
cross-examination.” Barnhart, supra, 599 F.3d at 743. 
We note first that the judge’s interruptions began 
well before Jenkins gave testimony that the defen-
dants perceive as helpful to them. See, e.g., R. 929 Tr. 
1310-11, 1367-69, 1390; R. 967 Tr. 1439, 1486. Indeed, 
our review of the record suggests that the judge was 
an active questioner of witnesses, often interjecting to 
ensure that the witness understood an ambiguous 
question, to clarify an answer, or to have the witness 
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expand on a point that the court was curious about. 
This was just as true in the case of Jenkins’ testimony 
as it was with other witnesses. And we note that a 
number of the interruptions of Jenkins appear to 
have been occasioned by the court’s legitimate con-
cern that Jenkins may have misunderstood a broad or 
poorly worded question. E.g., R. 292 Tr. 1385; R. 967 
Tr. 1501, 1514, 1519-20. At the same time, there were 
numerous instances in which Jenkins gave a seem-
ingly defense friendly answer with no interruption or 
remark by the court. E.g., R. 929 Tr. 1382, 1388, 1401, 
1402, 1403; R. 967 Tr. 1469-71, 1473, 1499, 1577. 

 In short, there is nothing in the record that 
suggests the judge was disbelieving of Jenkins’ testi-
mony, let alone that he conveyed such skepticism to 
the jury. Of course, our review is confined to a written 
record that does not reveal the judge’s tone of voice or 
facial expression. And we must acknowledge the 
possibility that the judge may have interrupted 
Jenkins in some instances because it was surprised 
by the testimony that Jenkins gave. Some of his 
answers were surprising to us – that backdating 
documents is not prohibited by Belizean law, for 
example. The material point, however, is that the 
record does not reveal a one-sided or prosecutorial 
bent to the questions posed by the judge. The inter-
ruptions were within the bounds of judicial discretion 
and do not suggest that the court conveyed to the jury 
an inclination to disbelieve Jenkins’ testimony. 

 The defendants also complain that at the conclu-
sion of Jenkins’ testimony, the judge, with the jury 
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still present, asked Jenkins, “Could you step over 
here, please?” R. 967 Tr. 1521. Presumably, the court 
intended to confer with Jenkins in a sidebar confer-
ence. Then, remarking that “there’s another way to do 
this,” the court instead excused the jury from the 
courtroom. With the jury gone, the judge then sug-
gested to Jenkins that he might wish to speak with 
his American counsel before returning to Belize. 
Although the judge did not make explicit why he 
thought Jenkins should promptly confer with his 
attorney, we gather that the judge had some concern 
that portions of Jenkins’ testimony may have placed 
him in jeopardy. After Jenkins was excused, the 
defendants objected to the fact that the court, while 
the jury was still present, had summoned Jenkins to 
the side. Defense counsel asserted that both the 
wording and the “pointed” tone of the court’s request 
had conveyed its disbelief of Jenkins’ testimony to the 
jury and an intent to admonish Jenkins. The court 
rejected the notion that the words it had used sig-
naled something negative to the jury and, after 
having the court reporter’s audio recording played 
back, likewise rejected that there was any such 
implication in its tone. 

 Nothing in the court’s request that Jenkins “step 
over here, please” bespeaks bias on the part of the 
court or demonstrates prejudice to the defendants. 
It is pure speculation to suggest, even against the 
backdrop of the judge’s interruptions of Jenkins, that 
the jury must have inferred the judge’s disbelief 
of and unhappiness with Jenkins’ testimony. The 
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defendants read entirely too much into this brief 
request of Jenkins. 

 Reaction to Cross-Examination of Parker and 
Special Agent Smyros, and Direct Examination of 
Vallone. The defendants next argue that the judge’s 
unwillingness to allow Vallone’s counsel to pursue 
certain relevant lines of inquiry during the cross-
examination of two government witnesses (Parker 
and Special Agent Andrew Smyros), and its apparent 
impatience with the length of time counsel spent on 
the direct examination of Vallone, displayed bias. As 
to Parker and Smyros, the court may have misunder-
stood the point that Vallone’s counsel was attempting 
to explore; and as to Vallone, the court appears to 
have been concerned about one line of inquiry that 
his counsel was pursuing rather than the overall 
length of Vallone’s direct examination. But in none of 
these three instances do we discern evidence of bias 
against Vallone, his counsel, or the defense generally. 

 The issue vis-à-vis Parker arose with respect to 
his testimony concerning the Audit Arsenal letters he 
sent to the IRS on behalf of Aegis clients who had 
received notice that they would be audited by the 
IRS. Parker prepared these letters based on a tem-
plate that he had been given by Vallone. The letters, 
among other things, asserted to the IRS that the 
Aegis clients had various constitutional rights as 
taxpayers and also posed a series of questions to the 
IRS. R. 913, Tr. 1941-45. At bottom, the letters were 
part of an effort to thwart IRS inquiry into the Aegis 
trusts. On cross-examination, Vallone’s counsel, 
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McLeese, sought to elicit from Parker a confirmation 
that taxpayers do have certain rights with respect to 
an IRS audit, including a Fifth Amendment right not 
to incriminate themselves. See, e.g., United States v. 
Argomaniz, 925 F.2d 1349, 1352-53 (11th Cir. 1991) 
(citing Kastigar v. United States, 406 U.S. 441, 445, 
92 S. Ct. 1653, 1656, 32 L. Ed. 2d 212 (1972)). How-
ever, the court, in the apparent belief that McLeese 
was running afoul of its pretrial ruling barring any 
effort to show that the federal tax laws were uncon-
stitutional, interrupted McLeese sua sponte and at 
one point instructed the jury that the constitutionali-
ty of the tax laws was not at issue. When McLeese 
persisted in attempting to elicit an answer from 
Parker on the right against self-incrimination, the 
court summoned McLeese to a sidebar, and then, as it 
had with Jenkins, decided instead to excuse the jury 
from the courtroom, after which it reprimanded 
McLeese for persisting in the inquiry notwithstand-
ing the court’s warnings. R. 947, Tr. 2044-52. 

 We are inclined to agree with the government 
that this was an instance of the court misapprehend-
ing the point that McLeese was trying to make with 
the witness. Eliciting Parker’s acknowledgment that 
taxpayers do have a Fifth Amendment right against 
self-incrimination would not have called into question 
the constitutionality of the Internal Revenue Code or 
the legitimacy of the IRS audit notices. At the same 
time, it would have been a legitimate way for the 
defense to point out that the letters sent out by 
Parker were not wholly frivolous in their content, and 
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in turn to argue to the jury that the letters were not, 
contrary to the government’s view, simply a means of 
evading and obstructing the IRS audits. Perhaps the 
court was misled on this point, when, at an initial 
sidebar, McLeese remarked, “What this has to do 
with is the constitutionality of the tax laws, not of 
filing a tax return, but rather of asserting your con-
stitutional rights in response to an audit request.” R. 
947 Tr. 2045. We understand McLeese to have been 
trying to distinguish the pretrial ruling which de-
clared the constitutionality of the tax laws off limits, 
but the ambiguous wording of this remark may have 
simply confirmed, in the court’s mind, that the consti-
tutionality of the tax laws was precisely what 
McLeese intended to explore with the witness. In any 
case, Vallone makes no argument that he was preju-
diced by the ruling. He argues only that the court’s 
repeated interruptions and admonitions show bias at 
work. We view it instead as an instance of miscom-
munication and misunderstanding. 

 Much the same is true as to what occurred dur-
ing Special Agent Smyros’s testimony. Smyros was 
one of the agents who participated in the March 7, 
2003 search of Vallone’s home. On cross-examination, 
McLeese sought to establish in some detail the con-
text, chronology, and thoroughness of the search. R. 
931 Tr. 3010-22. The government objected to the 
inquiry on the ground of relevance. The court, by 
contrast, was concerned that McLeese was attempt-
ing to suggest that the search was improper in some 
way. Id. Tr. 3015. McLeese assured the court that he 
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agreed the search was lawful and was not attempting 
to suggest otherwise. The court then sustained the 
government’s relevance objection. McLeese continued 
to pose questions of Smyros aimed at eliciting the 
purpose and thoroughness of the search. But the 
court, believing that McLeese’s questions implicated 
the legality of the search, repeatedly interrupted 
McLeese, saying it had already ruled on this line of 
inquiry, and told him to move on. 

 Again, we believe that the court likely misunder-
stood what McLeese hoped to show through this 
barred line of questioning. We gather that what 
McLeese hoped to establish is that despite what he 
expected Smyros to say was a thorough search of 
Vallone’s home, the agents did not discover any email 
or other document in which Vallone in some way 
acknowledged (in McLeese’s words), “I know what 
we’re doing doesn’t comply with the requirements of 
the federal tax laws, but I think we can get away with 
it anyway.” R. 931 Tr. 3022. Arguably this was an 
appropriate line of inquiry given Vallone’s Cheek 
defense and the government’s burden to prove his 
willfulness, and certainly it would have in no way 
called into question the legality of the search. But we 
see no sign that the court in limiting this line of 
inquiry was motivated by bias rather than a genuine 
misunderstanding of what McLeese hoped to estab-
lish. And McLeese ultimately was able to elicit 
Smyros’s acknowledgment that he did not recall 
seeing any smoking gun admission along the lines 
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that McLeese posited, so there was no prejudice in 
the limits imposed on him by the court. 

 Finally, the following brief exchange occurred 
during Vallone’s first day on the witness stand. When 
McLeese suggested that he had reached a point in his 
examination of Vallone that would be convenient for 
the lunch break, the court asked him how much 
longer he expected to be with his direct examination. 
When McLeese responded that he expected his exam-
ination to continue into the following day, the court 
called for a sidebar. McLeese, apparently anticipating 
that he was about to be scolded, immediately pointed 
out that the government’s first witness had been on 
the stand for three days. The court admonished 
McLeese for making such a statement in front of the 
jury. At the sidebar, the court seemed to be primarily 
concerned with the amount of time McLeese was 
spending on a particular point rather than with the 
overall length of Vallone’s testimony. See R. 920 Tr. 
5137-38. 

 Although by now it should be clear that McLeese 
and the court did not have an easy relationship, we 
see no hint of any bias or unfairness in this exchange. 
Vallone went on to testify for a total of five days, so 
there can be no argument that the court imposed any 
undue limitation on his testimony. The court, as we 
have said, appears to have been primarily concerned 
with something other than the length of Vallone’s 
testimony. We view the court’s decision to summon 
McLeese to a sidebar, and the exchange that followed, 
as immaterial. 
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 Court in Role of Prosecutor. The defendants con-
tend that the record is “replete” with instances in 
which the court assumed a partisan role on behalf of 
the government. Defendants’ Joint Br. 77. They cite 
three groups of examples in support of their conten-
tion: (1) the court’s interruptions during Jenkins’ 
testimony, which we described earlier; (2) the court’s 
purported pattern of prompting the government to 
make objections to questions posed by the defense or 
making its own objections to such questions, and 
ultimately cutting off defense questioning; and (3) the 
court’s purported “bolstering” of the credibility of 
Mary Robinson during her testimony regarding the 
ARDC proceeding involving Bartoli. 

 Having reviewed the examples that the defen-
dants have cited, we find no meaningful evidence of 
the court assuming a prosecutorial role. We have 
thoroughly discussed Jenkins’ testimony and the 
reasons why the court’s interruptions of Jenkins do 
not show bias; no more need be said on that subject. 
As to the court’s purported proclivity to prompt 
objections by the government and to sustain its own 
objections to defense questions, the defendants cite 
only a handful of examples, which in the context of an 
eleven-week trial is insufficient to demonstrate 
anything approaching a pattern raising an inference 
of bias. Our own impression from the trial record is 
that the court consistently paid close attention to the 
testimony and showed no reticence to interrupt the 
government’s witnesses either. When the court did 
interpose its own objections, it typically had a neutral 
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and legitimate reason to do so. Finally, having re-
viewed Robinson’s testimony, we have found no 
evidence that the court was in any way attempting to 
bolster her credibility. Robinson’s role was to identify 
and read from certain documents related to the 
ARDC proceeding; as such, her credibility was largely 
beside the point. Insofar as the court sustained 
objections to certain questions posed by the defense, 
we believe it had wholly legitimate grounds for doing 
so. 

 Evidentiary Rulings. The defendant’s next con-
tention is that the court “made numerous evidentiary 
rulings which allowed the government to present 
nearly any evidence it desired.” Defendants’ Joint Br. 
78. In examining the examples cited by the defen-
dants, however, we see no sign that the court admit-
ted evidence improperly or in a one-sided manner. 

 (1) The first example is again one we have 
discussed: the admission of evidence related to 
Bartoli’s ARDC proceeding, including the Hearing 
Board’s summary of Marutzky’s testimony that the 
Heritage/Aegis trusts were ineffective as a means of 
tax avoidance. The defendants’ argument in this 
instance is principally one of asymmetry: they note 
that the court allowed the ARDC evidence as proof of 
notice to Bartoli (as well as his codefendants) that the 
Aegis system was illegitimate, yet improperly re-
stricted the attempts of Bartoli’s counsel to establish 
that Bartoli’s participation in the ARDC proceeding, 
and thus his familiarity with what occurred, was 
minimal. The defendants posit that the probative 
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worth of the ARDC evidence as proof of notice to 
Bartoli (let alone his co-defendants) was weak, in that 
(a) Bartoli was not finally disbarred until May 2002, 
late in the life of the conspiracy and years after 
Bartoli had left his role as counsel to Aegis, and (b) 
the inference that Bartoli and others were aware of 
what occurred in the ARDC proceeding hinged on the 
mere discovery of ARDC materials in Aegis’s Illinois 
office in 2000, again well after Bartoli had retired to 
South Carolina. Nonetheless, in allowing the gov-
ernment to present the ARDC evidence, the court told 
Bartoli’s counsel that “[i]f your position is that Mr. 
Bartoli never received notice [of the ARDC proceed-
ing] formally, informally, de facto, or otherwise, 
whatever your claim may be, then you can pursue 
that on cross-examination.” R. 916 Tr. 2663-64. But 
when counsel attempted to ask Robinson on cross-
examination whether she knew whether Bartoli’s 
attorney in the ARDC proceeding had ever communi-
cated to Bartoli the opinion Marutzky had given in 
that proceeding, the court sustained the government’s 
objection to the question. R. 916 Tr. 2727. And when 
counsel asked Robinson to confirm that Bartoli was 
not present in person for the hearing before the 
ARDC’s Hearing Board, and Robinson did so, the 
court interrupted and remarked that the relevant 
notice was “notice of what had occurred and the 
ultimate decision.” Id. Tr. 2728. Finally, the defen-
dants note that in addition to reading excerpts from 
the ARDC proceeding, Robinson was also permitted to 
read portions of the sanctions opinion that Judge 
Plunkett entered in the lawsuit Bartoli and others 
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filed against the ARDC. They argue that the relevant 
portion of Judge Plunkett’s opinion, which addressed 
the legality of the Aegis system, was dicta, because 
that point was not at issue in the proceeding before 
him. They add that when Bartoli’s counsel attempted 
to clarify certain points about what was alleged in the 
lawsuit before Judge Plunkett by referencing the 
complaint filed in that action, the court castigated 
counsel for doing so, suggesting that he was attempt-
ing to resurrect allegations that Judge Plunkett had 
deemed frivolous. Id. Tr. 2737-42. 

 We have already explained why we believe that 
the ARDC proceeding was fairly strong evidence of 
notice that was relevant to the defendants’ Cheek 
defense and willfulness. The defendants’ contention to 
the contrary ignores both the sequence of events in 
the ARDC proceeding and the extent to which the 
proceeding involved not just Bartoli, but several of his 
co-defendants. Although the final order of disbarment 
did not issue until May 2002, the ARDC’s original 
complaint was filed in November 1996 and was 
succeeded by an amended complaint in September 
1998. We have discussed the reasons why Aegis and 
its principals would have an interest in the proceed-
ing, notwithstanding the fact that Bartoli was the 
sole respondent. In fact, as we have noted, Bartoli, 
Vallone, and Hopper were all deposed in the course of 
the proceeding; and Robinson testified that she 
recalled taking a statement from Dunn. Bartoli, of 
course, regardless of his physical absence from the 
evidentiary hearing before the Hearing Board, was 
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represented by counsel throughout the proceeding. 
The Hearing Board’s Report and Recommendation 
was issued in February 2000, and a copy of that 
decision along with other Aegis materials, including a 
copy of Marutzky’s testimony, was found in the Aegis 
offices. The alleged conspiracy was in full swing when 
the ARDC filed its complaint against Bartoli, and it 
persisted even after the Hearing Board’s decision 
issued in early 2000. And, of course, Bartoli remained 
involved with Aegis long after his nominal retirement 
to South Carolina. For all of these reasons, the evi-
dence concerning the ARDC proceeding was strong, 
not weak, evidence of notice. 

 Robinson’s testimony about the lawsuit that four 
of the defendants filed before Judge Plunkett was 
also relevant as notice. Judge Plunkett’s decision to 
dismiss the suit as frivolous, noting among other 
things that the Aegis system was not “a legal means 
to avoid paying taxes,” R. 916 Tr. 2695, whether dicta 
or not, was yet another warning to the defendants 
that what they were doing was illegal. 

 As for the court’s multiple interruptions of 
Bartoli’s cross-examination of Robinson, we see 
nothing that constituted an abuse of discretion or was 
so unusual or unjustified as to suggest bias. Robin-
son, obviously, could not speak to what Bartoli’s 
counsel did or did not tell Bartoli about what occurred 
in the ARDC proceeding. She could testify to whether 
Bartoli was physically present for the evidentiary 
hearing, and she did confirm that he was not. That 
the court interjected to clarify that it had admitted 



App. 109 

the ARDC evidence as proof of notice of what ulti-
mately occurred in the proceeding, rather than notice 
of every detail of the proceeding, arguably was a 
legitimate effort to keep counsel as well as the jury 
focused on the purpose for which the evidence was 
offered. Finally, with respect to the lawsuit against 
the ARDC, the court’s legitimate concern was that 
Bartoli’s counsel might be trying to relitigate the 
validity of that lawsuit. If there was another purpose 
to the inquiry, counsel never made that clear. 

 (2) Counts 11 through 34 of the indictment 
charged Bartoli, Vallone, Hopper, and Dunn with 
willfully aiding and assisting, procuring, counseling, 
and advising the preparation and presentation of the 
false and fraudulent income tax returns filed by 
multiple Aegis clients, in violation of 26 U.S.C. 
§ 7206(2). The tax returns of Bruce and Tammy 
Groen and John and Colleen McNinney, were among 
the false and fraudulent returns underlying these 
charges. None of these four taxpayers testified at the 
trial; Bruce Groen, in fact, was deceased by that time. 
Instead, Internal Revenue Agent Michael Welch was 
permitted to testify about various aspects of their 
returns, including the reported income, claimed 
deductions, and income tax paid, as well as the sub-
stantial adjustment later made to those returns as a 
result of the audits that the IRS conducted. In addi-
tion, Welch testified that the returns appeared to 
have been signed by taxpayers and their preparer, 
CPA Laura Baxter. (Baxter was indicted separately 
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for her role in supporting the Aegis scheme as a tax 
preparer.) 

 The defendants contend that Welch’s testimony 
concerning these tax returns was contrary to Craw-
ford v. Washington, 541 U.S. 36, 124 S. Ct. 1354, 158 
L. Ed. 2d 177 (2004), which essentially disapproved 
the admission, for their truth, of out-of-court testimo-
nial statements that are not subject to cross-
examination. Welch’s testimony was meant to show 
that the tax returns in question fraudulently under-
stated the taxpayers’ income and that they had been 
signed by both the taxpayers (elsewhere identified as 
Aegis clients) and their tax preparer (elsewhere 
identified as an Aegis-approved preparer). As such, 
his testimony was one piece of the government’s case 
for the notion that Bartoli, Vallone, Hopper, and 
Dunn had aided and abetted the preparation of these 
tax returns in violation of section 7206(2). But, as an 
IRS agent, Welch obviously had no knowledge of any 
interactions that these taxpayers might have had 
with the defendants, and thus could not be cross-
examined on any such interactions. In view of that 
fact, the defendants contend that allowing Welch to 
testify about the returns deprived them of their Sixth 
Amendment right of confrontation. 

 To summarize the defendants’ argument is to see 
how misguided it is. Welch did not recount any out-of-
court statements that the taxpayers in question may 
have made about any contact they had with any of 
the defendants. Welch instead testified as both a 
summary witness, identifying the tax returns and 



App. 111 

describing their contents, and as an expert, explain-
ing the extent to which the returns had understated 
the taxpayers’ actual income. See United States v. 
Pree, 408 F.3d 855, 869 (7th Cir. 2005) (permissible 
for IRS agent to testify as an “expert summary wit-
ness,” giving testimony that both summarizes what 
the evidence shows and analyzing the tax conse-
quences of that evidence based on his own expertise). 
Insofar as Welch’s testimony summarized what the 
tax returns themselves declared, it did not implicate 
the Confrontation Clause. As Crawford recognizes, 
the Confrontation Clause only applies to testimonial 
statements. 541 U.S. at 68, 124 S. Ct. at 1374. To 
describe what a taxpayer has claimed on a tax return 
is not to recount a testimonial statement. See United 
States v. Doughty, 460 F.2d 1360, 1363 n. 2 (7th Cir. 
1972) (testimony as to contents of tax return is not 
hearsay, because it is not offered for its truth but 
rather to show what was declared); United States v. 
Garth, 540 F.3d 766, 778 (8th Cir. 2008) (testimony 
regarding tax returns filed by non-testifying individ-
uals not a Confrontation Clause violation), abrogated 
on other grounds by United States v. Villareal-
Amarillas, 562 F.3d 892, 895-98 (8th Cir. 2009); 
United States v. Jimenez, 513 F.3d 62, 81 (3d Cir. 
2008) (admission of tax returns as filed does not 
implicate Confrontation Clause when returns not 
admitted for truth); United States v. Solomon, 825 
F.2d 1292, 1299-1300 (9th Cir. 1987) (testimony 
regarding tax returns did not pose a Confrontation 
Clause problem, as contents of returns were admitted 
not for their truth but to show what deductions were 
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claimed; no need to cross-examine taxpayer, as deduc-
tions were either claimed or not); United States v. 
Austin, 774 F.2d 99, 101-02 (5th Cir. 1985) (false tax 
returns were not hearsay because they were not 
admitted for the truth of what they asserted). 

 Internal Revenue Agent James Pogue gave 
testimony regarding the investigation of an Aegis 
client, T. David Ring, and certain documents related 
to Ring that were recovered from defendant Cover’s 
office. Pogue was involved in the civil audit that led 
to the Muhich decision as well as the audits of other 
taxpayers who were clients of Heritage and Aegis, 
including Ring. Ring ultimately became a client of 
Aegis, but he was a client of Heritage when he filed 
the 1993 income tax return that Pogue was investi-
gating. Pogue was permitted, over objection, to read 
from a letter that Ring had written to Jennifer 
Sodaro, an attorney for Aegis. That letter related to 
the IRS investigation and a motion to quash a sum-
mons (which Ring mislabeled a “motion to squash”) 
issued in connection with the IRS’s investigation of 
his 1993 return. R. 949 Tr. 2813-15. The letter also 
mentioned that “Mike” would be getting back to Ring 
with a plan to eliminate his tax liability. The “Mike” 
to whom Ring was referring could have been either 
Michael Vallone or Michael Dowd. Id. Tr. 2833-35. 
Because Pogue could not clarify which “Mike” was 
being referenced, see id. Tr. 2837, the defendants 
contend that Pogue’s testimony posed a Crawford 
problem. 
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 We disagree. The letter from Ring to Sodaro was 
among the documents recovered from Cover’s office. 
Pogue’s testimony about what the letter said was not 
offered for its truth but rather to establish context for 
later testimony concerning backdated trust docu-
ments that Aegis personnel prepared for Ring. Id. Tr. 
2817. Moreover, the defendants have made no show-
ing that they were prejudiced by the letter’s ambigu-
ous reference to “Mike.” On cross-examination of 
Pogue, the defense made clear that he had no idea 
who “Mike” was. Id. Tr. 2837. 

 IRS Special Agent Bernard Coleman led a team 
of ten agents who searched the premises of a business 
in Charleston, Illinois in March 2000.8 While cross-
examining Coleman, Dowd’s counsel began to ask the 
agent about the steps he had taken to procure the 
warrant which authorized the search. (For example: 
“Before you obtained a search warrant, you went 
before a federal magistrate, right?” R. 914 Tr. 2340.) 
The court had previously ruled on the legality of the 
search and evidently became concerned that these 
questions were meant to suggest some impropriety in 
the search. The court interrupted the questioning to 
remind counsel that the search had taken place 

 
 8 The business belonged to Kenton Tylman, who sold 
videotapes, among other items. The items seized from the 
business included approximately 140 videotapes related to 
Aegis; primarily these were recordings of Aegis promotional 
seminars. Agent Priess had purchased some of these videotapes, 
and excerpts from these recordings were played at trial. 
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pursuant to a lawful warrant, and advised him that 
he could not question the agent about anything that 
had occurred before the search warrant was issued. 
“You cannot bring to the attention of the jury any-
thing that preceded the issuance of the order by the 
court.” R. 914 Tr. 2342. The court explained, 

Once the court entered an order authorizing 
the search and seizure, that was a lawful or-
der of the court and cannot be challenged in-
directly by some inquiry of the witness on 
the stand. That was an order of the court. 
Now, if you have other questions of this wit-
ness beyond the issue of the warrant, go 
ahead. 

Id. Tr. 2341. Counsel told the court he was not ques-
tioning the legality of the search warrant nor its 
execution, but instead wanted to explore some of the 
information contained in the affidavit submitted in 
support of the application for the warrant. 

The only question I would proffer to the wit-
ness is that there was an affidavit, and the 
affidavit lists the names of certain individu-
als who the Internal Revenue Service is in-
vestigating. All I want to do is explore that 
affidavit before the signing of the search 
warrant, an affidavit that this agent pre-
pared and signed under oath. 

Id. Tr. 2343. The court denied counsel’s request to 
question Coleman about the affidavit, reasoning that 
the affidavit was subsumed within the order of the 
court authorizing the search and was thus off-limits. 
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Counsel clarified that he just wanted to inquire about 
the agent’s knowledge. The court allowed counsel to 
ask Coleman if he knew of Dowd at the time he 
sought the warrant; Coleman replied that he was not 
sure. Counsel then attempted to show Coleman the 
affidavit – presumably to confirm that Dowd’s name 
was not mentioned – but the court would not permit 
him to do so. The court indicated it would allow 
additional questions as to what Coleman knew at 
that time, and counsel was able to establish that 
Coleman knew of some twenty individuals whom he 
believed were involved with Aegis. But the court 
would not permit counsel to establish that Coleman’s 
affidavit named these twenty individuals and that 
Dowd was not among them. The court also refused 
counsel’s repeated requests for a sidebar so that he 
could articulate what he was attempting to elicit from 
Coleman. Ultimately, Dowd’s counsel gave up. “Your 
Honor, I can’t proceed, respectfully, based on the 
Court’s rulings. I would like to develop a point, but I 
cannot.” Id. Tr. 2348. “Then that’s it,” the court re-
plied. Id. 

 There is little to make of this exchange. It seems 
clear that Dowd’s counsel wanted to extract an ac-
knowledgment from Coleman that Dowd was not 
one of the twenty alleged participants in the Aegis 
conspiracy who were named in the affidavit that 
Coleman prepared and presented to the federal 
magistrate who issued the search warrant. This was 
a minor point that ultimately had little, if anything, 
to do with Dowd’s guilt or innocence on the charges. If 
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there is more that Dowd’s attorney wished to estab-
lish with Coleman, the defendants’ brief does not 
identify what that was. Reasonable minds might 
differ as to whether the court ought to have allowed 
the question that Dowd’s counsel wanted to pose 
(which we agree did not appear to in any way chal-
lenge the validity of the warrant and the ensuing 
search) and as to whether the court ought to have 
allowed counsel to clarify whatever point he wanted 
to make at sidebar. But the point that counsel was 
exploring was of such minimal relevance that it is 
difficult to understand why this is an illustration of 
bias on the part of the court. 

 Finally, the defendants contend that bias is 
evident from the fact that the district court allowed 
the government to cross-examine Vallone about the 
contents of certain documents admitted into evidence 
for purposes of showing that the defendants had 
notice of the illegality of the Aegis trust system, but 
which Vallone denied having seen. Vallone was asked, 
for example, about two documents related to the 
ARDC proceeding against his co-defendant Bartoli 
that had been discovered in Aegis’s Illinois office. 
These included one of the two complaints that the 
ARDC had filed against Bartoli, as well as the even-
tual Report and Recommendation issued by the 
ARDC’s Hearing Board. Vallone acknowledged that 
he was aware of the ARDC proceeding. In fact, as we 
have pointed out, Vallone had been deposed in the 
course of that proceeding. But when questioned about 
the complaint and the Hearing Board’s recommended 
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decision, he said that he did not recall having ever 
read the complaint and that he had not read the 
Board’s Report and Recommendation. E.g., R. 954 Tr. 
5454, 5456, 5458. Over the objection of defense coun-
sel, the government was allowed to press Vallone on 
these documents, asking him several follow-up ques-
tions as to whether he was aware of certain state-
ments made in the complaint and the hearing board’s 
recommended decision concerning the legality of the 
Aegis system. Id. Tr. 5454-55, 5457-58, 5458-59. The 
defendants contend that this was improper, and that 
the district court in overruling their objections unfair-
ly changed the limited purpose for which it had 
admitted these documents into evidence. 

 Again, we discern no impropriety that bespeaks 
bias or prejudice on the part of the district court. As 
we read the record, the district court allowed the 
government to question Vallone on specific passages 
from these documents because Vallone was admitted-
ly aware of the ARDC proceedings and yet denied 
awareness of what specifically the ARDC had alleged 
and what the ARDC’s Hearing Board later found. The 
court reasoned that questioning Vallone about the 
contents of these documents was an appropriate 
means of testing Vallone’s credibility. Id. Tr. 5460-61. 
That rationale did not alter the purpose for which the 
court had admitted these documents into evidence. 
The court in fact reiterated that the documents had 
been admitted for purposes of notice. Id. Tr. 5461-62. 
We do not believe that the district court abused its 
discretion in allowing the government to ask Vallone 
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whether or not he was aware of some of the specific 
charges and findings reflected in these documents. 
Copies of the documents were, after all, found in 
Aegis’s headquarters, and it is reasonable to surmise 
that they were present because the Aegis principals 
had an interest in the ARDC proceeding. As we have 
discussed, the ARDC’s charges, which were premised 
on the sham nature of the trusts marketed by Herit-
age and Aegis, struck at the heart of the Aegis 
scheme. The defendants, including Vallone, had every 
reason to pay attention to the ARDC proceeding. 
Given Vallone’s awareness of the proceeding – indeed, 
his participation in that proceeding as a witness – 
one would think that he would have some knowledge 
of what the ARDC charged and what its Hearing 
Board later concluded, even if he did not read those 
documents. (Vallone conceded that he was aware of 
the contents of other documents that the government 
relied on for notice purposes, including IRS Notice 97-
24.) 

 The fact that Vallone was one of the plaintiffs in 
the suit against the ARDC makes this inference all 
the more plausible. We add, as a last observation, 
that this questioning was not nearly as belabored as 
the defense suggests it was. 

 Cumulative Effect of Alleged Errors. Finally, the 
defendants make a catch-all assertion that the cumu-
lative effect of all of the purported errors they have 
cited – which they describe as an “avalanche of er-
rors,” see United States v. Santos, 201 F.3d 953, 965 
(7th Cir. 2000) – deprived them of a fair trial, even if 
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those errors do not demonstrate bias. As set forth 
above, we have disagreed with the premise that many 
of these were errors, and in any event we have con-
cluded that none of them, individually, deprived the 
defendants of a fair trial. We reach the same conclu-
sion with the respect to all of these instances taken 
together. 

 
III. 

VALLONE 

 Vallone makes his own individual challenge to 
the instruction on conscious avoidance of knowledge 
that the court gave the jury over his objection (among 
others). Our earlier discussion of the defendants’ joint 
challenge to this same instruction suffices to dispose 
of Vallone’s challenge. We simply reiterate two points. 
First, a defendant’s willful blindness to the law can 
merit a conscious avoidance instruction just as his 
willful blindness to the facts can. United States v. 
Stadtmauer, supra, 620 F.3d at 256-57. Second, there 
is ample evidence supporting an inference that 
Vallone in particular willfully blinded himself to the 
state of the law as to the validity of the Aegis system, 
and this evidence confirms the propriety of the in-
struction as to him. We have already discussed much 
of this evidence. To cite just a few salient examples: 
(1) After the Tax Court handed down its decision in 
Muhich, and Bartoli raised the possibility of solicit-
ing a legal opinion from a law firm as to the legality 
of the Aegis system, Vallone opposed the proposal 
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because he was not confident that the opinion would 
be positive. (2) When Parker suggested soliciting an 
opinion from the IRS, Vallone criticized that idea as 
“ridiculous,” “because we know what the answer will 
be.” R. 913 Tr. 1954. (3) At another meeting at the 
Aegis office headquarters in the fall of 1999, at which 
Bartoli, Vallone, Hopper, Parker, Dunn, and possibly 
Cover were present, Vallone and Hopper became 
embroiled in an argument over what actions Aegis 
clients should be advised to take in response to the 
audit notices they were receiving from the IRS. 
Hopper viewed the wave of notices as a sign that the 
government was about to bring an end to Aegis. “[I]t’s 
over,” Hopper told the others. R. 913 Tr. 1957. 
“[W]e’re all going to jail.” Id. Hopper argued that 
Aegis clients should be encouraged to do what they 
thought best, including finding legal representation. 
Vallone agreed that clients needed counsel, but 
argued that clients should be advised to consult only 
with attorneys approved by Aegis. Hopper, on the 
other hand, thought that clients should be free to act 
in their own interests. Their dispute grew more 
heated, culminating in a pronouncement by Vallone 
that “God will be the ultimate judge,” or words to that 
effect. Id. Tr. 1959. Vallone’s disagreement with 
Hopper signals his unwillingness to allow independ-
ent attorneys to look at the Aegis system as well as 
his ongoing refusal to acknowledge the government’s 
view that the Aegis system was illegitimate. (4) 
Vallone spearheaded the creation and promotion of 
the Aegis Arsenal, which as we have said was essen-
tially a means of obstructing any IRS inquiry into the 
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Aegis trusts. (Earlier we cited a letter sent to the IRS 
by Parker on behalf of an Aegis client as an example 
of the Arsenal.) (5) Vallone, as we have mentioned, 
did not file income tax returns for a number of years. 
In response to the IRS’s inquiry into why he had not, 
Vallone wrote a letter to the IRS in which he made a 
variety of baseless claims, including the assertions 
that he enjoyed certain rights unique to a “sovereign 
citizen” born in the United States; that he was nei-
ther a citizen nor resident of the United States as 
those terms are used in the Fourteenth Amendment 
or 26 C.F.R. § 1.1-1(a)-(c), the IRS regulation identify-
ing those persons who are subject to income tax by 
the United States; and that the Declaration of Inde-
pendence and the Bill of Rights conferred to him an 
inalienable right to his property, including his labor, 
which when exchanged for income was not a gain that 
could lawfully be taxed. R. 908 Tr. 5583. Vallone made 
these assertions, which are emblematic of tax protes-
tors and which repeatedly and unequivocally had 
already been deemed frivolous by this court and 
others, e.g. United States v. Hilgeford, 7 F.3d 1340, 
1342 (7th Cir. 1993) (citing United States v. Sloan, 
939 F.2d 499, 501 (7th Cir. 1991)), without conducting 
any research of his own into the validity of his claims. 
R. 908 Tr. 5595-5600. This was in marked contrast to 
the careful research he claimed to have done on other 
matters related to Aegis. A jury could view the frivo-
lous content of Vallone’s letter as a sign that he was 
intentionally turning his mind away from any warn-
ing or effort that would have disclosed the Aegis 
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trusts as a sham. It was appropriate for the court to 
give the conscious avoidance instruction. 

 
COVER 

 Cover challenges only his 160-month sentence. 
He makes no argument that the district court im-
properly applied Sentencing Guidelines in calculating 
the advisory Guidelines sentencing range, which was 
210 to 262 months. His sole objection is to the sub-
stantive reasonableness of the sentence that the court 
imposed. Noting the court’s obligation to consider the 
sentencing factors identified in 18 U.S.C. § 3553(a), 
Cover makes two principal points. His first centers on 
the three-point increase in his offense level based on 
the district court’s finding that he played a manage-
rial or supervisory role in the offense by overseeing 
Dowd (whose role he characterizes as little more than 
a paper pusher and floor sweeper) and a number of 
tax preparers. See U.S.S.G. § 3B1.1(b).9 Cover does 
not question the propriety of this enhancement on 
appeal. What he does contend is that any instruction 
or advice he gave to Dowd and the tax preparers was 
minimal, and that in real terms he was less culpable 
than all of the other defendants but Dowd. Cover 
points out that he received much less financial bene-
fit from the fraud ($347,000) than other defendants, 

 
 9 Unless otherwise noted, all citations to the Guidelines in 
this decision are to the November 2008 version of the Guide-
lines. 
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was not a founder or principal in the Aegis scheme, 
and, at age seventy-two, posed little or no prospective 
danger to the public notwithstanding whatever 
nominal supervision he had given to others in fur-
therance of the scheme. His second point is broader. 
Cover suggests that the district court in determining 
the sentence was driven solely by the immensity of 
the fraud perpetrated by the defendants to the exclu-
sion of other mitigating factors, including his age, his 
college degree, his long-term marriage, his lengthy 
employment history, his involvement with his church, 
and his contrition. 

 Assessing Cover’s sentence through the deferen-
tial abuse-of-discretion lens, see Gall v. United States, 
552 U.S. 38, 51, 128 S. Ct. 586, 597, 169 L. Ed. 2d 445 
(2007); United States v. Bradley, 675 F.3d 1021, 1024 
(7th Cir. 2012), we cannot say that Cover’s sentence 
was unreasonable. The sentence was fifty months 
below the low-end of the Guidelines range (210 to 262 
months), which represents a nearly twenty-five 
percent reduction. It is also within – indeed, near the 
bottom of – what the range would have been (155-188 
months) had the court not applied the three-point 
leadership enhancement that Cover suggests was not 
“a perfect fit” for his actual role in the offense. Cover 
Br. 8. It is thus a presumptively reasonable sentence 
even under the more charitable assessment of his 
culpability that Cover advocates. See, e.g., United 
States v. Lucas, 670 F.3d 784, 789 (7th Cir. 2012) 
(sentence within Guidelines range is presumed 
reasonable on appeal), petition for cert. filed, 81 
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U.S.L.W. 3033 (U.S. June 25, 2012) (No. 11-1536); 
United States v. Klug, 670 F.3d 797, 800 (7th Cir. 
2012) (below-Guidelines sentence is also presumed 
reasonable). Having reviewed the transcript of Cov-
er’s sentencing, we reject the notion that the court 
focused on the scope of the fraud to the exclusion of 
other pertinent circumstances. The court, with good 
reason, gave considerable weight to the “monumental 
proportion” of the fraud, R. 1036 at 37, which Cover 
does not suggest he failed to appreciate. But the court 
considered other pertinent factors as well, including 
in particular Cover’s age, which the court expressly 
cited in choosing a below-Guidelines sentence. Id. at 
42. The court also cited his remorse, the unlikely 
prospect that he might recidivate, his difficult child-
hood (following his father’s death, he was raised in a 
home for boys), his wife’s health problems, and the 
favorable comments on his character contained in 
letters to the court. Id. at 37-45. Cover’s below-
Guidelines sentence, although still lengthy (as the 
district court itself acknowledged, id. at 44), appro-
priately reflects his lesser degree of culpability. 

 
DOWD 

A. Sufficiency of Evidence 

 Dowd was found guilty of conspiracy, one count 
of mail fraud, and four counts of filing a false tax 
return. All three charges presume that Dowd knew 
the Aegis trusts were not a lawful means of tax 
avoidance. Under Cheek, his good faith belief in the 
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legality of the trusts, even if it was mistaken, would 
thus preclude a finding that he conspired to defraud 
the United States and/or to commit a tax offense 
against the United States (Count One), that he used 
the U.S. mail in furtherance of a scheme to defraud 
(Count Three), or that he willfully made or subscribed 
to a false tax return (Counts Fifty-Two through Fifty-
Five). See United States v. Hills, supra, 618 F.3d at 
637 (conspiracy to defraud United States by impeding 
functions of IRS requires proof, inter alia, of agree-
ment to accomplish illegal objective against United 
States and intent to defraud United States); United 
States v. Howard, 619 F.3d 723, 727 (7th Cir. 2010) 
(mail fraud requires proof, inter alia, of intent to 
defraud, which entails “a wilful act by the defendant 
with the specific intent to deceive or cheat . . . ”) 
(quoting United States v. Britton, 289 F.3d 976, 981 
(7th Cir. 2002)); United States v. Kokenis, 662 F.3d 
919, 930 (7th Cir. 2011) (“Willfulness is an essential 
element of the tax evasion offenses charged under 26 
U.S.C. § 7206(1).”) (citing Hills, 618 F.3d at 634, 638-
39). 

 Dowd contends that the government’s proof was 
insufficient to overcome his Cheek defense, and that 
the district court therefore erred in denying his 
motions for a judgment of acquittal pursuant to 
Fed. R. Crim. P. 29. Dowd points out that he was just 
twenty-three years old when he joined Aegis, armed 
with a degree in business finance but no significant 
knowledge or experience with respect to trusts, estate 
planning, or taxes. He had never before encountered 
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a business trust, but was told by both his father and 
Cover that it was an effective tool. Dowd contends 
that he relied on his superiors at Aegis (in addition to 
his father) regarding the relevant trust and taxation 
principles, and they consistently dispelled his doubts 
as to the legitimacy of the Aegis trusts. Dowd repre-
sents that he was not privy to meetings among the 
Aegis principals regarding the structuring of Aegis 
and its product; he did not draft letters to clients; he 
did not speak or lecture at seminars; and he did not 
do legal research. With respect to the tax return 
charges, Dowd acknowledges that his returns did 
understate his income. But he adds that he also filed 
tax returns for his asset management trusts that 
included any income omitted from personal tax 
returns. Moreover, he hired certified public account-
ant Donald Todd to prepare his returns each year he 
was at Aegis, and there is no evidence he told Todd to 
omit items or falsely calculate his income. (Todd, by 
the way, like Laura Baxter, was himself indicted in 
connection with his work on behalf of Aegis clients.) 
Nor, according to Dowd, is there evidence that he 
tried to conceal any assets or cover up sources of 
income. 

 We review the denial of Dowd’s Rule 29 motions 
de novo. E.g., United States v. Hassebrock, 663 F.3d 
906, 918 (7th Cir. 2011), cert. denied, ___ U.S. ___, 132 
S. Ct. 2377, 182 L. Ed. 2d 1018 (2012). But we will 
find the evidence insufficient only if the record is 
devoid of evidence from which a reasonable jury could 
find Dowd guilty beyond a reasonable doubt. Cavazos 
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v. Smith, ___ U.S. ___, 132 S. Ct. 2, 4, 181 L. Ed. 2d 
311 (2011) (per curiam). This is an “onerous burden” 
for Dowd. Hills, 618 F.3d at 637. In assessing the 
sufficiency of the evidence, we consider the trial record 
in the light most favorable to the government, grant-
ing it the benefit of all reasonable inferences. E.g., id. 

 The government presented ample evidence from 
which a jury could conclude that Dowd lacked a good 
faith belief in the legality of the Aegis trust system. 
First, Dowd admitted that he saw various documents 
that called into question the legitimacy of the Aegis 
trusts. Among these were IRS Notice 97-24, R. 922 Tr. 
6416-17, 6460-61, the Tax Court’s decision in Muhich, 
id. Tr. 6473-80, 6490-99; a memorandum from the 
Aegis legal department summarizing what character-
istics the IRS looks at in assessing the legitimacy of a 
trust (e.g., the deduction of personal expenses), id. Tr. 
6467-69; and an article in the WALL STREET JOURNAL, 
id. Tr. 6409-10. He acknowledged that he read and 
understood these items. R. 922 Tr. 6461-67, 6473-81, 
6490-99.10 Dowd, in fact, kept a cabinet drawer full of 
similar materials, including a file labeled “Trusts – 
Attacks on.” R. 950, Tr. 3880-98; R. 922 Tr. 6459, 
6467-68; Gov’t Ex. Aegis Office 68 Group Room 5.11 He 

 
 10 He marked up his copy of the Muhich decision, which of 
course involved a trust prepared and marketed by Bartoli and 
others Dowd was working with. 
 11 Among the additional items was a negative opinion as to 
the Aegis CBO from an independent CPA, forwarded to Aegis by 
a prospective client (R. 950 Tr. 3899+), and multiple news 
articles regarding abusive trusts. 
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admitted that these materials raised questions in his 
mind about Aegis; and although he said that he relied 
on the assurances that Vallone and Cover gave him 
that the Aegis system was materially different from 
trusts that had been found to be ineffective, he real-
ized that neither Vallone nor Cover was an attorney 
or accountant, and he never sought independent 
advice. He also acknowledged that some of what 
Vallone told him was “mumbo jumbo” that he did not 
understand. R. 922 Tr. 6458. Dowd also knew that 
large numbers of Aegis clients were facing inquiries 
by the IRS; he compiled a list of some ninety clients 
who were under inquiry as of March 15, 1999. R. 918 
Tr. 4322-23; Gov’t Ex. Aegis Office Room 5 Computer 
17. Moreover, Dowd was present on a 1999 Aegis 
cruise when trust “guru” Joe Izen warned partici-
pants that “people are gonna get put in jail” for not 
reporting personal purchases paid for with foreign 
credit cards drawing on funds they had placed in 
offshore trusts. R. 917 Tr. 3514; Gov’t Ex. DVD Tr. 5 
(Gov’t App. 150). Izen, in fact, had a brief exchange 
with Dowd during his presentation, which provides 
ample support for the inference that Dowd heard 
Izen’s warning. R. 917 Tr. 3508-12; Gov’t Ex. Cruise 
DVD Tr. 4.12 Yet, Dowd himself used a Swiss 

 
 12 In an effort to defeat that inference, Dowd contended that 
it was his brother to whom Izen was referring during this 
exchange. Dowd’s brother Paul evidently was on the same 
cruise. However, after the cruise, Dowd wrote a letter to Izen in 
which he mentioned Izen’s presentation and joked, “I overheard 
both IRS agents in the audience telling each other they didn’t 

(Continued on following page) 
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Americard linked to an offshore trust to do precisely 
that. R. 922 Tr. 6536-37; R. 971 Tr. 4534-42. Finally, 
he advised Aegis/Sigma client Joseph Kelly that he 
could deduct the cost of vacation travel so long as 
Kelly contemplated and actually made a charitable 
donation to a local charity during the trip. R. 967 Tr. 
1576; R. 961 Tr. 1715-16. This was advice which, 
although consistent with what other Aegis clients 
were told, was dubious on its face. Collectively, this 
sort of evidence is more than what this court found 
sufficient to overcome the Cheek defense asserted in 
Hills, 618 F.3d at 637-39. 

 The evidence was also more than sufficient to 
establish Dowd’s guilt on the false tax return charges. 
First, the amply-supported inference that Dowd 
understood the Aegis system to be a sham in turn 
supports an inference that he knew, as a consequence 
of his own use of that system, that he was under-
reporting his income on his individual income tax 
returns. (There was ample testimony, by the way, that 
Dowd did under-report his income on his own tax 
returns. R. 971 Tr. 4522-42; R. 939 Tr. 6558-63.) 
Second, Dowd – like other defendants and Aegis  
 

 
get what they came for (just kidding).” R. 918, Tr. 4311; Gov’t Ex. 
Aegis Office 5 Computer 3. It is at least a fair inference that 
when Izen singled out “Dowd” during his presentation, he was 
referring to the defendant Dowd rather than his brother. That 
point aside, it is also a fair inference from the letter that Dowd 
was present for Izen’s presentation, even if Izen’s reference was 
to Dowd’s brother. 
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clients generally – was not just underreporting his 
income but doing so to a patently ridiculous degree. 
To cite one example, in 1999, Dowd had income of 
$60,000, but he reported only $5,250 of that total on 
his federal income tax return, an amount so low that 
he (nominally) qualified for – and claimed – an 
earned income tax credit. R. 939 Tr. 6559-60. Recall 
that claiming that same tax credit is the very type of 
thing that Hopper joked about at Aegis seminars. It is 
an entirely reasonable inference that even a young, 
deferential, and purportedly naive individual would 
realize that something was wrong with reporting less 
than ten percent of his income to the government and 
claiming a tax credit meant for the working poor. 

 
B. Severance 

 Before the trial commenced, Dowd made an oral 
motion to sever his own case from those of his co-
defendants after the district court announced it would 
allow evidence regarding the Bartoli ARDC proceed-
ing as proof of notice to the defendants. Dowd’s coun-
sel characterized the ARDC evidence as a “bombshell” 
that would have a prejudicial spillover effect on 
Dowd, who was not a party to and was otherwise 
unaware of the ARDC proceeding. R. 1046 at 28. The 
district court denied the motion, reasoning that the 
danger of undue prejudice due to the asserted spillo-
ver effect was insufficiently grave to warrant a sepa-
rate trial. Id. at 29-30. Dowd contends that the denial 
of his request was error, particularly in light of the 
court’s rationale that notice to one member of the 
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conspiracy served as notice to all. He adds that it was 
“impossible for the jury to suppose that Mr. Dowd 
actually believed in the legality of the Aegis system 
where they were flooded with evidence of other’s [sic] 
knowledge of its illegality.” Dowd Br. 32. We note that 
the district court invited Dowd’s counsel to draft an 
appropriate limiting instruction to address the possi-
bility of spillover prejudice from the ARDC evidence. 
However, no such instruction was ever tendered: 
Dowd contends that no such instruction could have 
remedied the problem. 

 Demonstrating prejudicial error in the district 
court’s refusal to sever Dowd’s trial would be an 
uphill battle. We would review that decision under 
the deferential abuse-of-discretion standard. E.g., 
United States v. Del Valle, 674 F.3d 696, 704 (7th Cir. 
2012), petition for cert. filed (U.S. Aug. 16, 2012) (No. 
12-219). There is a preference for the joint trial of 
defendants who are charged together. United States v. 
Souffront, 338 F.3d 809, 828 (7th Cir. 2003) (citing 
Zafiro v. United States, 506 U.S. 534, 537, 113 S. Ct. 
933, 937, 122 L. Ed. 2d 317 (1993)). When the de-
fendants have been properly joined in a single in-
dictment pursuant to Federal Rule of Criminal 
Procedure 8(b), as is conceded here, a court should 
grant a severance only when “there is a serious risk 
that a joint trial would compromise a specific trial 
right of one of the defendants, or prevent the jury 
from making a reliable judgment about guilt or 
innocence.” Id. (quoting Zafiro, 506 U.S. at 539, 113 
S. Ct. at 938). In challenging the denial of his request 
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for a severance, the defendant must show that the 
refusal to sever resulted in “actual prejudice” that 
deprived him of a fair trial. Id. (citing United States v. 
Rollins, 301 F.3d 511, 518 (7th Cir. 2002)). Relevant 
to the question of prejudice would be (a) the district 
court’s instruction to the jury that it was to consider 
each defendant individually (R. 925 Tr. 7389; Seventh 
Circuit Pattern Criminal Jury Instruction No. 4.05); 
(b) as we have discussed, the district court never 
communicated its theory that notice of illegality to 
one conspirator, or notice to the conspiracy generally, 
constitutes notice to all members of the conspiracy; (c) 
the government argued notice as an individual mat-
ter, and each defendant was free to argue that he did 
not have notice that the Aegis system was illegiti-
mate; and (d) despite the court’s express invitation, 
Dowd never tendered a cautionary instruction as to 
the ARDC evidence that he contends was so prejudi-
cial. 

 However, Dowd’s failure to renew his motion to 
sever at the close of evidence precludes us from 
reaching the merits of his argument on appeal. As the 
government points out, “[a] motion for severance is 
typically waived if it is not renewed at the close of 
evidence, primarily because it is then that any preju-
dice which may have resulted from the joint trial is 
ascertainable.” United States v. Williams, 553 F.3d 
1073, 1079 (7th Cir. 2009) (quoting United States v. 
Phillips, 239 F.3d 829, 838 (7th Cir. 2001)); see also 
United States v. Ross, 510 F.3d 702, 711 (7th Cir. 2007) 
(coll. cases). Dowd, in his opening brief, offered no 
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explanation for his failure to renew the motion. In his 
reply brief, he belatedly argues that renewal of the 
motion would have been futile in light of the court’s 
notice-to-one rationale. Whatever the court’s thinking 
may have been as to notice, Dowd has made no show-
ing that the court was so close-minded on the subject 
of severance that it would have been futile for him to 
renew his motion at the close of evidence. Renewing 
the motion at that time would have given the court 
an opportunity to consider any specific ways in which 
Dowd believed the joint trial had resulted in actual 
prejudice to his defense. His failure to renew the 
motion cannot be excused. 

 
C. Minor Role Adjustment 

 The district court overruled Dowd’s objection to 
the probation officer’s pre-sentence report (“PSR”), 
which did not grant him a two-level reduction in his 
offense level for being a minor participant in the 
offense. See U.S.S.G. § 3B1.2(b). The court reasoned: 

In terms of culpability or a hierarchy, [Dowd] 
certainly did not play a role equal to that of 
Mr. Vallone, or yet to be sentenced Mr. Dunn, 
or yet to be sentenced Mr. Bartoli. But he 
was very actively engaged in doing what he 
could to accomplish the conspiratorial objec-
tives and on a day-to-day basis, so he did not 
play a minor role. . . . 

R. 1039 at 62-63. 
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 Dowd contends that the court clearly erred in 
denying him this reduction. See, e.g., United States v. 
Smith, 674 F.3d 722, 728 (7th Cir. 2012) (district 
court’s findings as to defendants’ role in the offense 
are reviewed for clear error), petition for cert. filed 
(U.S. Sept. 14, 2012) (No. 12-325). Dowd argues that 
as an administrative assistant, he occupied an entry 
level position in Aegis, for which he was paid roughly 
$25,000 per year. As we have discussed, he represents 
that he was not sophisticated in the laws governing 
trusts, taxation, or offshore banking and that he did 
not comprehend the scope and nature of the Aegis 
scheme; instead, he trusted his father, Vallone, 
Bartoli and others who assured him that Aegis was 
legitimate. The PSR acknowledged that Dowd did not 
create the Aegis scheme, did not manage other partic-
ipants, and did not receive the largest share of profits 
from the scheme. Dowd contends that he did not 
profit from the scheme at all. Finally, he points out 
that he was named in just ten of 114 overt acts listed 
in the indictment. 

 Although we agree that Dowd played a lesser role 
in the offense than other defendants, we are not left 
with the definite and firm conviction that the court 
erred in declining to treat him as a minor participant 
in the offense. See Smith, 674 F.3d at 728. The com-
mentary to Guidelines section 3B1.2 defines a minor 
participant as one who is substantially less culpable 
than the average participant in the offense and who 
is less culpable than most other participants, but 
whose role cannot be described as minimal. § 3B1.2, 
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comment. (n.5). In assessing a defendant’s relative 
culpability, a court must consider all of the individu-
als who participated in the offense, not just those who 
have been convicted. See id. (n.1); U.S.S.G. § 3B1.1, 
comment. (n.1). Dowd participated in the Aegis 
scheme for a period of five years. He may have start-
ed out as an administrative assistant, but his role in 
the offense ultimately went far beyond that. The 
district court found that Dowd “was very actively 
engaged” “on a day-to-day basis” during that time (R. 
1039 at 62-63), and the evidence certainly supports 
that finding. He had check-signing authority so that 
he could pay Aegis’s bills. He was the primary person 
who dealt with Jenkins in Belize to arrange for the 
requisite documentation as to offshore companies and 
trusts for Aegis clients and to ensure that clients 
made demands on their promissory notes in the 
offshore system in order to make those notes appear 
legitimate. Over time, he came to provide certain 
trust management services to clients. He occasionally 
gave clients advice about operating their trusts – for 
example, on what deductions they could take. E.g., R. 
967 Tr. 1575-76; R. 961 Tr. 1715-16. He signed a 
commission agreement, promoted Aegis trusts to 
several clients, and actually sold trust packages to 
three clients (although he denied playing any mean-
ingful role in recruiting these clients). In 2000, he 
was promoted to “operations manager” of Aegis and 
Heritage, and although that may have been more of 
an administrative role than a managerial one, it 
supports the notion that he was not a minor partici-
pant in the Aegis scheme. He was subsequently 



App. 136 

named to the Aegis Advisory Board, which consulted 
with Vallone on the operation of the Fortress Trust. 
Without question, Dowd was less culpable than 
Vallone and Bartoli, as he argues, but one must 
remember that they received organizer/leader en-
hancements to their offense levels; and they were not 
average participants in the offense. Dowd contends 
that all of the facts we have cited, including his titles, 
overstate his actual role in the offense, but suffice it 
to say that it was not clearly erroneous for the court 
to conclude that he was not substantially less culpa-
ble than the average participant. (The average partic-
ipant, arguably, was the Aegis client – and several 
Aegis clients went to jail.) 

 
D. Reasonableness of Sentence 

 The district court ordered Dowd incarcerated for 
a period of 120 months, which he contends was an 
unreasonably harsh sentence given his degree of 
culpability relative to the other defendants. Again, 
Dowd emphasizes that he was neither the instigator 
nor a leader of the Aegis scheme but rather someone 
who happened into it by taking a job with Heritage at 
the suggestion of his father and with no intent to 
become a felon. He likens himself to the “accidental 
criminal” lured into the scheme, as discussed in 
United States v. Nachamie, 121 F. Supp. 2d 285, 296 
(S.D.N.Y. 2000), j. aff ’d, 5 Fed. App’x 95 (2d Cir. 
2001). Dowd also contends that the district court 
failed to give meaningful consideration to the sen-
tencing factors identified in 18 U.S.C. § 3553(a). In 
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particular, Dowd contends that the court ignored the 
fact that holding him responsible for a loss amount of 
$50 million vastly overstated his culpability and 
resulted in a Guidelines sentencing range that was 
“grossly disproportional” to his relatively minor role 
in the offense. Dowd Br. 40. In that respect, Dowd 
(like other defendants) was put at a disadvantage by 
a 2008 change in the Guidelines, which resulted in 
more punitive offense levels for losses of this magni-
tude. At the same time, he believes the court did not 
give serious consideration to mitigating factors that 
included his strong family ties, lack of criminal 
history, employment as an airline pilot, and the 
prospect that he would lose his pilot’s license as a 
result of his conviction. Dowd believes that the un-
reasonableness of the 120-month sentence imposed on 
him is evident from the fact that it is the same length 
as the penalty imposed on Bartoli, who was among 
the most culpable participants, and only forty months 
less than that imposed on Cover, who was also much 
more culpable. 

 The sentence imposed on Dowd, being one month 
below the low end of the advisory Guidelines range, is 
one that we presume to be reasonable, e.g., United 
States v. Russell, 662 F.3d 831, 853 (7th Cir. 2011), 
cert. denied, ___ U.S. ___, 132 S. Ct. 1816, 182 
L. Ed. 2d 634 (2012), and Dowd has not succeeded in 
rebutting that presumption. Dowd’s situation is 
sympathetic in that his employment with Heritage 
and Aegis was his first job after college, he was 
initially led astray as to the legitimacy of the business 
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trust by his father, of all people, and he did not real-
ize at the outset that he was joining a criminal organ-
ization. Yet, he remained with Heritage and Aegis for 
five years, took on an increasing level of responsibil-
ity, and was actively involved in the promotion and 
management of Aegis trusts, despite multiple forms 
of notice that the Aegis trust was a sham. As an 
employee at Aegis’s home office in Illinois, Dowd 
knew that Aegis had hundreds of clients and thus 
was in a position to appreciate the scope of the Aegis 
scheme. He knew as of 1999 (two years before his 
departure) that roughly ninety of those clients were 
under investigation by the IRS. Moreover, as the 
government points out, Dowd benefitted from certain 
breaks in the district court’s Guidelines calculations: 
because the court held Dowd responsible for a loss 
amount of $50 million rather than $60 million based 
on the five years of his involvement, R. 1039 at 67, 
Dowd faced a sentencing range of 121 to 151 months 
rather than 151 to 188 months; and the court de-
clined to apply an enhancement for obstruction of 
justice despite its acknowledgment that the govern-
ment had a “very strong argument” that Dowd had 
committed perjury while testifying in his own de-
fense, id. at 57. The court also took into consideration 
Dowd’s “rationalization” as opposed to willingness to 
accept responsibility for his conduct. R. 1039 at 57. 
The comparable length of the sentences imposed on 
Bartoli and Cover were based on their respective ages 
and health. 

 We may assume that another judge might have 
imposed a lesser sentence on Dowd. But for all of the 
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reasons we have cited, we cannot conclude that Judge 
Norgle abused his discretion in concluding that a 
sentence one month below the bottom of the range 
advised by the Sentencing Guidelines was unreason-
able. See United States v. Tahzib, 513 F.3d 692, 695 
(7th Cir. 2008) (below-Guidelines sentence will almost 
never be unreasonable). 

 
E. Ex Post Facto Clause 

 As we have indicated, a relatively recent change 
in the Guidelines resulted in an increase to Dowd’s 
offense level and the resulting Guidelines sentencing 
range. The November 2000 version of the Guidelines 
in effect at the time Dowd’s offense conduct ended 
specified a base offense level of 25 for a $50 million 
dollar loss amount (see U.S.S.G. § 2T4.1(T) (Nov. 
2000)), whereas the November 2008 version of the 
Guidelines that the district court applied at sentenc-
ing specified an offense level of 28 for that loss 
amount (see U.S.S.G. § 2T4.1(L) (Nov. 2008)) – a 
difference of three levels. Had the district court 
applied the earlier version, the advisory sentencing 
range would have been 87 to 108 months rather than 
121 to 151 months. Dowd contends that relying on 
the later version amounts to a violation of his rights 
under the ex post facto clause of the Constitution. See 
U.S. CONST. Art. I, sec. 9, cl. 3 

 We have already rejected the ex post facto argu-
ment that Dowd is making. See United States v. 
Demaree, 459 F.3d 791, 793-95 (7th Cir. 2006). Dowd 
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invites us to reconsider Demaree, but we have repeat-
edly declined similar invitations. E.g., United States 
v. Wasson, supra, 679 F.3d at 951. 

 
HOPPER 

A. Sufficiency of the Evidence 

 The jury convicted Hopper on all counts in which 
he was charged. He moved pursuant to Rule 29 for a 
judgment of acquittal both at the close of the govern-
ment’s case and after the jury returned its verdict. 
The district court denied his motions, reasoning that 
“[a]t trial, the government presented overwhelming 
evidence that the tax shelters marketed by Aegis 
were unlawful shams designed ‘to make life harder 
for the revenooers’ [sic] by transferring clients’ income 
to both domestic and offshore trusts, so that clients 
could pretend they had no income.” R. 650 at 11-12 
(quoting United States v. Patridge, supra, 507 F.3d at 
1092). Hopper concedes that the trial exposed the 
Aegis trust system as a sham, but he contends that 
the court’s ruling failed to recognize that the govern-
ment never proved that he lacked a good faith belief 
in the legality of the Aegis trust system. As we noted 
with respect to Dowd, our review of the sufficiency of 
the evidence is de novo, United States v. Hassebrock, 
supra, 663 F.3d at 918, but we will reverse only if, in 
considering the evidence in the light most favorable 
to the government, no reasonable jury could have 
found Hopper guilty beyond a reasonable doubt, 
United States v. Hills, supra, 618 F.3d at 637. 
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 Hopper’s position is that he had a much stronger 
Cheek defense than his fellow defendants, and that 
the government failed to overcome it. He asserts that 
his good faith in the legitimacy of the Aegis system is 
demonstrated by the fact that when he eventually 
came to realize that the system was a sham, he took 
steps to separate himself from the conspiracy. Until 
the Tax Court issued its June 1999 decision in 
Muhich, Hopper argues, he genuinely believed that 
the Aegis system was legitimate. Once that decision 
was issued, he began to have doubts. He spoke with 
others at Aegis in an effort to determine what, in fact, 
was lawful. And when Vallone proposed the Audit 
Arsenal as a means of thwarting IRS inquiry, Hopper 
opposed him. (Recall Parker’s testimony regarding 
the fall 1999 showdown between Vallone and Hopper.) 
When his efforts to pursue a more constructive re-
sponse to the IRS inquiries facing Aegis clients 
proved unavailing, he resigned his position as the 
Managing Director of Aegis in a letter to Vallone 
dated January 17, 2000.13 He therefore ended his 
involvement sooner than others, like Parker, who 
were more educated and sophisticated than he was 
(Hopper had only a high school diploma) and thus 
should have been among the first to realize that the 
Aegis trust system was a sham. That he extricated 

 
 13 Hopper’s involvement with Aegis did not end immediate-
ly. He continued in a “consultant and support capacity” until 
May 1, 2000. Then, on June 8, 2000, he wrote a letter severing 
all ties with Vallone. 
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himself from Aegis relatively soon after the Muhich 
decision confirms – in Hopper’s view – his good faith 
belief in the lawfulness of the trust system until that 
time and precluded a reasonable finding by the jury 
that he exhibited the willfulness necessary to convict 
him on the charges of conspiracy, mail fraud, or 
aiding and assisting in the preparation of false or 
fraudulent tax returns. 

 Although Hopper’s Cheek defense was, in some 
superficial respects, more appealing than those of 
other defendants, the record is by no means devoid of 
evidence from which the jury could reasonably find 
that Hopper lacked a subjective good faith belief in 
the legality of the Aegis system even prior to the Tax 
Court’s decision in Muhich and his subsequent deci-
sion to resign from Aegis. On the contrary. From the 
very beginning, the Aegis trust system was obviously 
and incontrovertibly at odds with the fundamental 
proposition that the tax liability on income and assets 
rests with the individual who controls those assets. 
The ways in which the Aegis trusts were structured 
and used (for example, the routine resignation of the 
nominally-independent Aegis trustee and replace-
ment with the client shortly after each trust was 
formed, typically pursuant to paperwork that was 
executed when the trust was created) would make 
plain even to a non-lawyer and non-accountant that 
the transfer of income and assets to the trusts was in 
form only, and that the Aegis client never in fact 
surrendered any control of those assets and income. 
Hopper’s own words at a videotaped Aegis seminar – 
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the recording of which was offered for sale and, in 
fact, was purchased by Agent Priess – suggest that he 
understood full well that the purpose of the Aegis 
trusts was simply to hide a client’s money from the 
IRS: 

It’s, it’s taking it from one pocket and putting 
it in the other and you know and then, and 
then standing before your wife and saying, 
“See, I got no money, see.” That’s, that’s what 
it amounts to. Uhh, to the IRS. Okay. 

Gov’t Ex. Priess Tr. 2 (Gov’t Supp. App. 246), Gov’t 
Ex. Priess Video DVD. Hopper also told seminar 
attendees in 1995 that he was taking tax deductions 
for obviously personal expenses such as clothes, 
exercise equipment, and cable television. Gov’t Ex. 
Coleman Tr. 2-5 (Gov’t Supp. App. 93-96). He even 
boasted that his reported income was so low that he 
qualified for an Earned Income Tax Credit from the 
IRS and financial aid for his daughters to attend 
college. Gov’t Ex. Coleman Tr. 6-7 (Gov’t Supp. App. 
97-98). As outrageous as these statements were, they 
were not simply exaggerations but rather outright 
falsehoods, in the sense that Hopper did not file any 
federal income tax returns at all from 1995 through 
2002. Instead, he was periodically writing to the IRS 
contending that he owed no taxes, even as he was 
earning hundreds of thousands of dollars from Aegis. 
(He earned a total of $701,000 from 1997 through 
2000.) A jury might reasonably infer from these facts 
that Hopper had not been led astray by his more 
sophisticated co-defendants as to the legitimacy of the 
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Aegis system but understood all along that the sys-
tem was merely a shell game, and one that he eagerly 
embraced and used to his own profit. 

 There is also evidence undermining Hopper’s 
contention that he was a true believer in the legiti-
macy of the Aegis system until the Muhich decision 
set him straight. Muhich, as the government points 
out, was not the first warning of illegality that the 
defendants received. IRS Notice 97-24, issued more 
than two years prior to the Tax Court’s decision, 
specifically addressed abusive trusts very much like 
the Aegis trusts and touched upon such highly rele-
vant points as the deductibility of personal expenses: 

Personal expenses are generally non-
deductible. . . . The courts have consistently 
held that non-deductible personal expenses 
cannot be transformed into deductible ex-
penses by the use of trusts. 

IRS Notice 97-24 at 3 (citing, inter alia, Schulz v. 
C.I.R., supra, 686 F.2d 490). And the ARDC complaint 
issued against Bartoli in November 1996 asserted 
that Bartoli was defrauding Heritage and Aegis 
clients by representing to them that the CBO and 
trust systems Aegis was peddling would minimize, if 
not eliminate, their tax liability, when, in reality, 
“applicable trust, tax and common law do not recog-
nize the CBO, as employed by Aegis[ ]  and [Bartoli], 
as a viable entity formed for the purpose of eliminat-
ing or reducing taxes.” R. 961 Tr. 2652; Gov’t Ex. 
ARDC 1. As we noted earlier, the jury could infer that 
Hopper, along with other defendants, was aware of 
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the ARDC proceeding given that he was one of the 
witnesses deposed in the course of that proceeding. 
Indeed, it was Hopper who prepared a summary of 
the testimony that William Marutzky gave during 
that proceeding in March 1999, opining that the Aegis 
system would not legally provide the tax benefits to 
the defendants that Aegis had advertised. R. 918 Tr. 
4323-24; Gov’t Ex. Aegis Office Hallway Computer 1. 

 Moreover, whatever distance Hopper eventually 
may have put between himself and the other defen-
dants in 2000 with respect to such aspects of the 
Aegis scheme as the Fortress Trust and the Audit 
Arsenal, there is also evidence that he was by no 
means averse to participating in efforts to throw 
roadblocks in the path of the government as it sought 
to expose and unwind the defendants’ crimes. He was, 
after all, one of the plaintiffs in the lawsuit against 
IRS auditor Pogue and the ARDC in 1997 that Judge 
Plunkett later dismissed as frivolous in November 
1999, sanctioning the plaintiffs for their “fictional 
claims.” Bartoli v. ARDC, supra, 1999 WL 1045210, 
at *3. 

 Finally, although Hopper now contends that it 
was Muhich that caused him to see the light and to 
withdraw from Aegis, his behavior subsequent to that 
June 1999 decision was not wholly consistent with 
that of a convert. In November 1999, five months 
after the Muhich decision, Hopper signed a corporate 
resolution confirming that he along with Vallone and 
Bartoli shared equal management authority over 
Aegis. R. 950 Tr. 3838-41; R. 910 Tr. 6226; Gov’t Ex. 
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Aegis Office 80. And although Hopper eventually did 
resign as the Managing Director of Aegis in January 
2000, he continued to provide consulting services and 
support until May 2000 and did not formally break off 
his ties with Vallone until June 2000 (more on that 
below). He continued to receive money from Aegis 
until June 2000 and from Aegis Management Com-
pany (which provided management services to trust 
clients) until December 2000. See Gov’t Ex. Hopper 
Income Summary. 

 We may assume for the sake of argument that a 
jury could have been persuaded by Hopper’s Cheek 
defense. He was neither an attorney nor an account-
ant, and he ultimately did end his involvement in the 
Aegis scheme somewhat sooner than other defen-
dants. In the fall of 1999, he also voiced reservations 
to his co-conspirators about the Audit Arsenal and 
argued that Aegis clients ought to be encouraged to 
seek out legal representation of their own. But as we 
have discussed, the jury reasonably could infer from 
Hopper’s own words and deeds that he understood 
the essentially fraudulent nature of the Aegis system 
from the start, that he continued his involvement in 
the defendants’ scheme – and continued to profit from 
it – long after he and the other defendants received 
notice that the Aegis system was not a valid means of 
tax minimization, and that he joined the other de-
fendants in seeking to block exposure of the scheme. 
From all of this, the jury could reasonably find that 
Hopper did not have a good faith belief in the legality 
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of the Aegis system and instead willfully conspired 
and schemed to defraud the government.14 

 A few additional words are in order as to Hop-
per’s convictions on the counts of the indictment 
charging him (among others) with knowingly aiding 
and assisting the preparation of false tax returns, in 
violation of section 7206(2).15 As we discuss below 
with respect to defendant Dunn, infra at 179-80, the 
fact that Hopper did not prepare returns for others 
does not preclude his liability on these charges. Our 
decision in United States v. Hooks recognizes that 
liability under section 7206(2) “ ‘extends to all partici-
pants in a scheme which results in the filing of a false 
return, whether or not those parties actually prepare 
it.’ ” 848 F.2d 785, 791 (7th Cir. 1988), (quoting United 
States v. Siegel, 472 F. Supp. 440, 444 (N.D. Ill. 1979), 
judgment aff ’d sub nom. United States v. Winograd, 
656 F.2d 279 (7th Cir. 1981)). Hopper without doubt 
understood that Aegis clients would be filing tax 
returns based on their use of the Aegis trusts; and as 

 
 14 We note that the jury was instructed, in the form pro-
posed by Hopper’s counsel, that following a defendant’s with-
drawal from a conspiracy, he could not be held liable for the acts 
of his former co-conspirators. See Hopper Instruction 4; R. 936 
Tr. 6018-21; R. 925 Tr. 7381-82. Thus, if the jury was persuaded 
by Hopper’s contention that he withdrew from the charged 
conspiracy in the wake of the Tax Court’s decision in Muhich, 
the jury would have understood that it could not convict Hopper 
based solely on what other members of the conspiracy knew or 
did following Hopper’s withdrawal. 
 15 These include Counts 11 through 13, 15, 16, 18, 19, 24 
and 25, and 27 through 34 of the Superseding Indictment. 
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we have discussed, his appreciation that the trusts 
were not a lawful means of tax avoidance meant that 
he also understood that those returns would be 
fraudulently understating the clients’ income. Thus, 
the jury had a more than sufficient basis on which to 
find Hopper guilty under section 7206(2). To the 
extent that Hopper suggests the government did not 
adequately prove the identity of the taxpayers whose 
returns formed the basis for these charges, our own 
review of the record convinces us otherwise. E.g., R. 
963 Tr. 4807-08, 4795-97; Gov’t Ex. Taxpayers A 
through O. 

 
B. Loss Amount 

 Hopper contends that the district court clearly 
erred in holding him responsible for a loss amount in 
excess of $50 million, because that total included 
losses associated with the 2000 tax year (i.e., tax 
returns filed in 2001 for 2000) despite his (purported) 
withdrawal from the conspiracy and scheme to de-
fraud in early 2000.16 Hopper notes that after the 
Muhich decision, he prepared a detailed letter to 

 
 16 The court assumed that the total loss amount would come 
to at least $56 million even if losses for tax years after 2000 
were excluded from the loss calculation. Hopper’s counsel 
conceded that the only way to get the loss amount below $50 
million (and thereby reduce the offense level) was to exclude 
losses occurring after May 2000, when Hopper’s resignation took 
effect, if not all losses that occurred in 2000. The court rejected 
the contention that losses for any part of 2000 should be exclud-
ed. See R. 1085 Tr. 10-11, 17-22. 
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Bartoli and Vallone suggesting ways in which the 
Aegis system might be changed in order to comply 
with the law. R. 762 at 99-108; Gov’t Ex. Aegis Office 
13. He also opposed Vallone’s decision to pursue the 
Audit Arsenal in the fall of 1999, as Parker testified. 
R. 913 Tr. 1954-58; R. 947 Tr. 2082-89. And he ulti-
mately resigned as a Managing Director of Aegis in 
January 2000, at which point he no longer had super-
visory authority at Aegis. By May 2000, he was out of 
the Aegis picture altogether. In Hopper’s view, this 
marked his withdrawal not only from Aegis but from 
the charged conspiracy and scheme to defraud, and it 
terminated his liability for losses that were incurred 
later. The district court rejected that notion, reason-
ing that Hopper’s resignation did not constitute a 
legally effective withdrawal from the conspiracy and 
scheme. R. 1085 at 13-15. The court’s finding as to 
Hopper’s withdrawal is a factual finding that we 
review for clear error, see United States v. Vaughn, 
433 F.3d 917, 922-23 (7th Cir. 2006), as is its deter-
mination of the loss amount for which Hopper is 
responsible, e.g. United States v. Borrasi, 639 F.3d 
774, 783 (7th Cir. 2011). 

 The court committed no clear error in concluding 
that Hopper’s departure from Aegis in 2000 did not 
constitute a legally effective withdrawal from the 
conspiracy. In addition to his resignation as Manag-
ing Director in January 2000, R. 761-1 at 3, Hopper 
relies on a letter that he wrote to Vallone in June 
2000 severing his ties to Vallone, id. at 7. Bartoli and 
Parker were copied on that letter. Hopper reasons 
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that this constituted an announcement sufficient to 
notify his coconspirators of his withdrawal. See 
United States v. Wilson, supra, 134 F.3d at 863 (“The 
affirmative step required to constitute withdrawal 
must be either a full confession by the defendant to 
the authorities, or communication by the defendant of 
the fact of his withdrawal in a manner designed to 
reach his co-conspirators.”) (emphasis ours). We may 
assume that the letter constituted adequate notice to 
the other defendants that Hopper would no longer be 
an active member of the conspiracy; but in order to 
effectuate a legally meaningful withdrawal from the 
conspiracy, the defendant’s announcement must also 
“disavow[ ] the conspiracy and its criminal objectives.” 
United States v. Morales, 655 F.3d 608, 640-41 (7th 
Cir. 2011) (noting defendant never “renounced the 
goals of the conspiracy”) (citing United States v. 
Emerson, 501 F.3d 804, 812 (7th Cir. 2007)), cert. 
denied, ___ U.S. ___, 132 S. Ct. 1121, 181 L. Ed. 2d 
1000 (2012). Nothing in Hopper’s letter disavowed or 
renounced the Aegis system. It expressed Hopper’s 
disapproval of certain actions Vallone had taken, 
including what Hopper perceived as Vallone’s behind-
the-scenes efforts to undermine the audit representa-
tion that Parker & Associates was attempting to 
provide to Aegis clients. Hopper was of the view that 
Vallone’s attempts to avoid IRS audits “in all proba-
bility will be looked upon by the IRS as obstruction or 
interfering with the administration of the Internal 
Revenue Laws.” R. 761-1 at 8. But it voiced no disap-
proval of the Aegis system or of the validity of the tax 
returns Aegis clients had been and would be filing 
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based on the use of Aegis trusts. Even as to Vallone’s 
efforts with respect to the audits, Hopper remarked, 
“I truly hope that you are successful in your efforts. 
And I really mean that.” R. 761-1 at 8. This is not the 
language of renunciation. 

 Because the facts support the district court’s 
finding that Hopper did not withdraw from the con-
spiracy early in 2000, it was appropriate to charge 
Hopper with the additional tax losses that occurred in 
the 2000 tax year. See U.S.S.G. § 1B1.3(a)(1)(A), (B) 
and (a)(3) (defendant’s relevant conduct includes all 
harm resulting from his own acts and all reasonably 
foreseeable acts of others in furtherance of jointly 
undertaken criminal activity). As there is no dispute 
that these additional losses caused the total loss 
amount to exceed $50 million, there was no error in 
the loss-amount calculation or in the offense-level 
calculations that turned on the loss amount. 

 
C. Use of Guidelines in Effect at Time of 

Sentencing 

 In calculating Hopper’s offense level, the district 
court used the 2008 Guidelines in effect at the time of 
his sentencing rather than the November 2000 ver-
sion in effect in the waning days of the offense. As 
was true in Dowd’s case, this worked to Hopper’s 
disadvantage, in that the newer version of the Guide-
lines specified a significantly higher offense level for 
losses in excess of $50 million. Under the November 
2000 Guidelines, Hopper’s adjusted offense level 
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would have been five levels lower than it was under 
the 2008 Guidelines (compare U.S.S.G. § 2T4.1(T) 
(2000) (specifying a base offense level of 25) with 
U.S.S.G. § 2T4.1(M) (2008) (specifying base offense 
level of 30)), which would have resulted in an adviso-
ry sentencing range of 135 to 168 months rather than 
the range of 235 to 293 months that the court refer-
enced. Hopper contends that the court’s use of the 
newer, and more punitive, version of the Guidelines 
constitutes a violation of the ex post facto clause of 
the Constitution. 

 As Hopper acknowledges, our decision in United 
States v. Demaree, supra, 459 F.3d at 794-95, fore-
closes his ex post facto argument. Like Dowd, Hopper 
invites us to reconsider Demaree, but, as we have 
noted, we have already rejected multiple invitations 
to do so. E.g., United States v. Wasson, supra, 679 
F.3d at 951. 

 
D. Sentencing Manipulation 

 Finally, Hopper argues that the government 
boosted the loss amount, and thus his Guidelines 
sentencing range, by not acting sooner than it did to 
stop what the defendants were doing. Hopper notes 
that Special Agent Priess commenced his undercover 
investigation of the Aegis CBO scheme in 1996, 
attended a series of Aegis seminars in that year and 
the ensuing three years, and (still in his undercover 
capacity) held conversations with a number of the 
defendants, tax preparers working with Aegis, and 
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individual taxpayers during that time. No later than 
1998, Hopper reasons, the government had all of the 
information that it needed to conclude that the Aegis 
system was a criminal tax-avoidance system. Yet, not 
until March 2000, when it executed the search war-
rant on Aegis’s headquarters did it begin to signal to 
the defendants their criminal exposure, and at no 
time prior to the indictment in 2004 did it seek to 
enjoin the defendants’ activities. In effect, Hopper 
suggests, the government engaged in sentencing 
manipulation by allowing the tax losses resulting 
from the scheme to continue mounting, exposing him 
to a much longer sentence as a consequence of the 
delay. 

 A variation of Hopper’s argument could be made 
in any number of cases, particularly those involving 
undercover investigations of large-scale criminal 
activity with many participants. Typically, the gov-
ernment’s goal is to build a strong evidentiary case 
that is likely to result in the conviction not just of 
low-level players but also the leaders and instigators 
of the scheme; and that takes time. We know of no 
legal principle that requires the government to inter-
vene to stop ongoing non-violent criminal activity as 
soon as it arguably has a sufficient case to prosecute 
the defendants. 

 But the dispositive point is that this circuit does 
not recognize sentencing manipulation. E.g., United 
States v. Mandel, 647 F.3d 710, 720 n. 3 (7th Cir. 
2011); United States v. Long, 639 F.3d 293, 300-01 
(7th Cir. 2011). Moreover, to the extent Hopper is 
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simply arguing that the government’s delay in inter-
vening to stop the scheme constitutes a factor that 
should have been considered in mitigation under 
section 3553(a), we repeat the observation that we 
made in United States v. Knox, 573 F.3d 441, 452 (7th 
Cir. 2009): “Although the agent’s tactics had the effect 
of increasing [the defendant’s] guidelines sentencing 
range, it also served the legitimate purpose of inves-
tigating the full extent of [the defendant’s] criminal 
activity. . . .” (citing United States v. Wagner, 467 F.3d 
1085, 1090 (7th Cir. 2006) (“It is within the discretion 
of law enforcement to decide whether delaying the 
arrest of the suspect will help ensnare co-
conspirators, give law enforcement greater under-
standing of the nature of the criminal enterprise, or 
allow the suspect enough ‘rope to hang himself.’ ”)). 

 
E. Organizer Enhancement 

 The district court increased Hopper’s offense 
level by four points pursuant to section 3B1.1(a) of 
the Guidelines, deeming him an organizer or leader of 
a criminal activity that involved five or more partici-
pants. The court reasoned that Hopper had been the 
managing director of Aegis, supervised the company’s 
employees, and ran the day-to-day operations of the 
business. R. 1085 at 15-16. Hopper concedes that “he 
was one of the founders of Aegis, shared in monetary 
distributions[,] and at least until 1998-99 was in-
volved in day-to-day supervision of the staff.” Hopper 
Br. 37. On that basis, he agrees that a three-level 
managerial enhancement would be appropriate. See 
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U.S.S.G. § 3B1.1(b). But he believes that the more 
substantial organizer/leader enhancement overstates 
his actual role in the offense. His role “was much 
more subsidiary” than those of Vallone and Cover, he 
posits, Hopper Br. 37: he did not write the Aegis 
Directors’ Manual, he was not involved with the 
backdating of trusts or other documents, he was not 
responsible for the development of either the CBO 
charitable trust or the foreign trust system, he did 
not have the working relationship with David Jen-
kins in Belize that Vallone and Cover did and had 
only minimal involvement in the foreign trust opera-
tion, he had relatively little contact with most Aegis 
customers, and his role in supervising the staff was 
much more akin to that of a mid-level manager. 
Hopper adds that his lesser station in the Aegis 
power structure is demonstrated by the fact that he 
was unable to prevail in his opposition to the creation 
of the Audit Arsenal and the strategy of obstructing 
IRS audits that Vallone championed. 

 Our review of the district court’s decision to 
impose the organizer/leader enhancement rather 
than the managerial enhancement is for clear error, 
e.g., United States v. Smith, supra, 674 F.3d at 728, 
and the court did not clearly err in choosing to apply 
the former. Factors bearing on the appropriate label 
to give the defendant’s role in the offense “include the 
exercise of decision making authority, the nature of 
participation in the commission of the offense, the 
recruitment of accomplices, the claimed right to a 
larger share of the fruits of the crime, the degree of 
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participation in the planning or organizing of the 
offense, the nature and scope of the illegal activity, 
and the degree of control and authority exercised over 
others.” § 3B1.1, comment. (n.4). “No one of these 
factors is considered a prerequisite to the enhance-
ment, and, at the same time, the factors are not 
necessarily entitled to equal weight.” United States v. 
Wasz, 450 F.3d 720, 729 (7th Cir. 2006) (citing United 
States v. Matthews, 222 F.3d 305, 307 (7th Cir. 2000)). 
“And although the nature and purposes of the en-
hancement certainly require the defendant to have 
played a leading role in the offense, he need not 
literally have been the boss of his cohorts in order to 
qualify for the enhancement, for a leader can influ-
ence others through indirect as well as direct 
means[.]” Id. at 729-30. Hopper was a founder and, 
until 2000, the managing director of Aegis. He held 
ownership interests in both Aegis and Aegis Man-
agement Company. Along with Bartoli and Vallone, 
he claimed a substantial share of the profits of Aegis, 
earning over $1.6 million from Aegis and related 
companies from 1994 through 2000. Gov’t Ex. Hopper 
Income Summary (Gov’t Supp. App. 200 [sic]). Hopper 
and Vallone certainly had their disagreements, and 
according to Hopper it was ultimately his inability to 
stop Vallone from attempting to obstruct IRS audits 
that caused him to leave the company in 2000. But as 
we have pointed out, as late as November 1999, a 
resolution adopted by the Aegis Board of Directors 
(and signed by Hopper) recognized that Hopper 
shared management authority over the company 
equally with Vallone and Bartoli. At least until 2000, 



App. 157 

then, Hopper was at the uppermost echelon of Aegis’s 
leadership, oversaw the company’s operations, en-
joyed a greater share in the income generated by 
Aegis than everyone but Vallone and Bartoli, and 
possessed management authority on a level with 
theirs. All of these facts support the district court’s 
decision to deem him an organizer or leader of the 
Aegis scheme rather than a manager. 

 
F. Weight Given to Guidelines in Determining 

Sentence 

 In the wake of Booker, a district court in choosing 
a reasonable sentence must not presume, as we may, 
that a sentence within the range advised by the 
Guidelines is reasonable. See Gall v. United States, 
supra, 552 U.S. at 50, 128 S. Ct. at 596-97; Rita v. 
United States, 551 U.S. 338, 351, 127 S. Ct. 2456, 
2465, 168 L. Ed. 2d 203 (2007). Instead, after ascer-
taining the Guidelines sentencing range, the court 
must consult the statutory sentencing factors set 
forth in section 3553(a) and determine independently 
what sentence is reasonable. Gall, 552 U.S. at 49-50, 
128 S. Ct. at 596; e.g., United States v. Young, 590 
F.3d 467, 473-74 (7th Cir. 2009); see also United 
States v. Robertson, 662 F.3d 871, 880 (7th Cir. 2011) 
(“A sentencing court need not comprehensively dis-
cuss each of the factors listed in 18 U.S.C. § 3553(a), 
but it must give the reasons for its sentencing decision 
and address all of a defendant’s principal arguments 
that ‘are not so weak as to not merit discussion.’ ”) 
(quoting United States v. Cunningham, 429 F.3d 673, 
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679 (7th Cir. 2005)). Among other things, section 
3553(a) commands that the sentence must be suffi-
cient but not greater than necessary to serve the 
sentencing aims set out in the statute. E.g., United 
States v. Pennington, 667 F.3d 953, 957 (7th Cir. 
2012). Hopper contends that the district court violat-
ed this so-called “parsimony” admonition here by 
giving too much weight to the advisory Guidelines 
range, which in this case was driven to a significant 
extent by the loss amount of more than $50 million. 
The court acknowledged the set of mitigating factors 
that supported a lower sentence, including the abuse 
that Hopper had suffered as a child, his military 
service in Vietnam, the injuries he incurred during 
that service and the post-traumatic stress disorder he 
continues to experience as a result of that service, the 
physical ailments (including degenerative arthritis) 
from which he suffers, his age (sixty-three at the time 
of sentencing), his strong relationship with his wife 
and children, his sincere remorse, and certain efforts 
he made to rectify his criminal wrongdoing. R. 1085 
at 45-48, 50-51, 52. And the court ultimately did 
impose a sentence thirty-five months below the bottom 
of the Guidelines range. But, according to Hopper, the 
court believed itself constrained by the loss amount 
from deviating too far from the Guidelines range 
absent a compelling justification for doing so. The 
court thus committed a legal error, in Hopper’s 
view, by treating the Guidelines, and in particular 
the loss amount, as limiting the extent to which it 
could impose a sentence below the Guidelines 
sentencing range, even if the mitigating factors 
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otherwise weighed in favor of a substantially below-
Guidelines sentence. See, e.g., United States v. Grigg, 
442 F.3d 560, 565-66 (7th Cir. 2006). 

 We reject this argument. Our review of the 
sentencing transcript convinces us that the district 
court merely viewed the loss amount as a significant 
factor – in the court’s words, “one of the heaviest 
factors” – that weighed against a lower sentence, not 
one that tied the court’s hands. R. 1085 at 44. The 
court expressly acknowledged that it could not pre-
sume a sentence within the Guidelines range to be 
appropriate, see id. at 44-45, acknowledged its duty to 
consider the section 3553(a) factors, id. at 45, and 
proceeded to give careful attention to those factors, 
see id. at 45-53. As Hopper acknowledges, the court 
recognized and took into consideration the many 
factors that weighed in Hopper’s favor, id. at 45-48, 
50-51, 52, and in fact chose to impose a sentence that 
was nearly three years below the minimum sentence 
of 235 months recommended by the Guidelines. The 
court simply did not believe that an even lower sen-
tence was warranted given the scope of the loss 
resulting from Hopper’s offense. The court did not 
misunderstand its own authority nor did it commit 
any other form of error. 

 
G. Reasonableness of the Sentence 

 Finally, Hopper challenges the reasonableness of 
the sentence that the district court imposed on him. 
The court ordered Hopper to serve a sentence of 200 
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months. Although the sentence was 35 months below 
the low end of the range advised by the Guidelines, 
Hopper nonetheless contends it was excessive and 
therefore unreasonable. Hopper emphasizes the 
mitigating factors that the district court itself 
acknowledged in arriving at the sentence and which 
we have already mentioned. For a man in his sixties, 
Hopper argues, a 200-month sentence is a life sen-
tence. In arriving at that sentence, Hopper again 
argues, the district court was fixated on the loss 
amount to the exclusion of the many mitigating 
factors which demonstrate that a much lower sen-
tence would be reasonable. 

 As a below-Guidelines sentence, Hopper’s sen-
tence is presumptively reasonable, e.g., United States 
v. Russell, supra, 662 F.3d at 853, and Hopper has 
not succeeded in rebutting that presumption. We 
acknowledge that the sentence will require Hopper to 
spend most, if not all, of his remaining years in 
prison. See id. at 852-53. However, his offense was 
one that took place over a substantial period of time, 
enticed over six hundred taxpayers into a fraudulent 
scheme of tax evasion, and resulted in tens of millions 
of dollars of lost revenue to the government. We have 
no reason to question the sincerity of the remorse 
that Hopper expressed at sentencing, but Hopper’s 
offense evidenced much more than a fleeting lapse in 
judgment: Beginning in 1994, Hopper knowingly and 
willfully engaged in a scheme to defy the tax laws and 
defraud the government; and he had continued to 
perpetrate the scheme even as he was repeatedly put 
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on notice that what he and his co-defendants were 
doing was illegal. Hopper, being at the head of the 
scheme along with Bartoli and Vallone, was well 
situated to appreciate the magnitude of the fraud he 
and his codefendants were perpetrating. Tax evasion 
has a long and storied history in this country, and 
Hopper joins a long list of practitioners that includes 
Al Capone, Spiro Agnew, and Leona Helmsley. But 
the scheme that Hopper and his partners perpetrated 
was particularly insidious. Perhaps a different judge 
might have deemed a more modest sentence sufficient 
to serve the aims of sentencing set forth in section 
3553(a)(2). But examining Hopper’s sentence pursu-
ant to the deferential, abuse-of-discretion standard, 
see Gall, 552 U.S. at 51, 128 S. Ct. at 597, we cannot 
say that it was unreasonable. 

 
DUNN 

A. Treatment of the Guidelines 

 Dunn’s opening contention is that the district 
court committed legal error in treating the Guidelines 
as mandatory. As we have discussed, after Booker, the 
Guidelines are advisory rather than mandatory. The 
district court’s ultimate obligation is to impose a 
sentence that is reasonable in light of the factors set 
forth in section 3553(a), e.g., United States v. Young, 
supra, 590 F.3d at 473-74; and although the court is 
obliged to properly apply the Guidelines, Gall v. 
United States, supra, 552 U.S. at 49, 128 S. Ct. at 596, 
and to consider the resulting Guidelines sentencing 
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range in arriving at a reasonable sentence, Freeman 
v. United States, ___ U.S. ___, 131 S. Ct. 2685, 2692, 
180 L. Ed. 2d 519 (2011) (“the judge will use the 
Guidelines range as the starting point in the analy-
sis”), it must do so without placing a “thumb on the 
scale favoring a guideline sentence,” United States v. 
Sachsenmaier, 491 F.3d 680, 685 (7th Cir. 2007). 
Dunn contends that a thumb in favor of the Guide-
lines is evidenced in this case by the district court’s 
remark that the base offense level resulting from a 
$60 million loss “doesn’t give much latitude in terms 
of the ultimate sentence in the case.” R. 1086 at 29. 
The district court made that remark not long before it 
began to go through the various section 3553(a) 
sentencing factors, and Dunn suggests that the 
context of the remark suggests that the district court 
had already determined that it was effectively re-
quired to impose a sentence consistent with what the 
Guidelines advised. 

 But we do not believe that the district court was 
operating under any misconception that it was bound 
by the Guidelines. Although the court’s use of the 
term “leeway” is somewhat similar to the language of 
obligation that we have said is inconsistent with a 
court’s duty after Booker to treat the Guidelines as a 
reference point but not as a mandate, e.g., United 
States v. Pennington, supra, 667 F.3d at 958 (court 
stated it must “follow” the Guidelines), in context it is 
clear that the court in no sense was treating the 
Guidelines as either binding or presumptively correct 
as to the recommended sentence. Much as it had with 
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Hopper, the court noted that the key factor in deter-
mining Dunn’s base offense level under the Guide-
lines was the size of the tax loss, and it was in view of 
the size of that loss that the court saw little justifica-
tion for imposing a sentence below the Guidelines 
range. R. 1086 at 27-28, 29, 35. The balance of the 
court’s sentencing remarks make clear that the court 
was wholly aware that it had both the authority to 
impose a non-Guidelines sentence as well as the duty 
to determine a reasonable sentence independent of 
what the Guidelines recommended. Id. at 30-31. The 
court considered the full range of the factors that 
Dunn’s counsel had cited in support of a below-
Guidelines sentence – including his challenging 
youth, his ethic of hard work and self-improvement, 
his friendship and generosity to others, and his 
reputation as a good and honest man. Id. at 32-33. 
Still, the court believed that “the nature and the 
circumstances of the offense,” id. at 32, including the 
“extremely conservative figure” of the $60 million 
loss, id. at 28, outweighed these mitigating factors, 
id. at 33. The court emphasized that “[t]his was not a 
simple, one-time impulsive act,” id., and pointed out 
that Dunn had shown no remorse, id. at 34. Ultimate-
ly, the court found, in light of the statutory sentenc-
ing factors, that the Guidelines range was “a fair 
range,” id. at 34, and imposed a sentence at the 
bottom of that range. 
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B. Amount of Loss 

 As noted, the district court held Dunn responsi-
ble for a loss amount of $60 million – i.e., the full 
amount of the loss resulting from the Aegis scheme. 
Dunn challenges the loss amount on two grounds. 
First, he questions the accuracy of the method that 
the government used to calculate the total loss, which 
loss the district court cited as an “overriding consid-
eration” in determining his sentence. At trial, Agent 
Welch acknowledged that he could not accurately 
calculate the actual tax loss for every Aegis client, R. 
963 Tr. 4851,17 and that “[r]easonable people could 
differ” on the best way to calculate that loss, R. 973 
Tr. 5038. Welch had opted to estimate the loss by 
multiplying each taxpayer’s income by twenty-eight 
percent, the lowest of the federal income tax rates. R. 
963 Tr. 4851-52. As Dunn points out, this is not a 
method that has been generally accepted in the 
accounting profession or by the IRS, but one that 
Welch nonetheless decided to follow in this case. R. 
973 Tr. 4978-80. Dunn also adds that in the case of 
one Aegis client, the IRS ultimately accepted a set-
tlement that was a fraction of the tax loss that Welch 
himself had estimated. R. 973 Tr. 5035-36. In Dunn’s 
view, all of this calls into question the reliability of 

 
 17 Welch could not do this because he did not have access to 
all of the clients’ original tax returns, tax preparers’ files, and 
other information (e.g., as to applicable deductions) that would 
have permitted him to compute the actual tax loss as to each 
Aegis client. 
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the method by which the total tax loss in this case 
was arrived at. Second, the total loss included tax 
losses incurred after Dunn left Aegis in the spring of 
2000. Dunn contends that his departure constituted a 
withdrawal from the conspiracy and that he should 
not be held liable for subsequent tax losses. Had 
those later losses been excluded from the calculation, 
the total tax loss, according to Dunn, would have 
come to less than $50 million and resulted in a lower 
Guidelines offense level and thus a lower (advisory) 
sentencing range. As Dunn acknowledges, neither of 
these contentions was made in the district court, 
where Dunn did not challenge the loss amount, so our 
review of the loss calculation is for plain error alone. 
E.g., United States v. Jumah, 599 F.3d 799, 811 (7th 
Cir. 2010). 

 There was no such error here. The Guidelines 
themselves recommend use of the twenty-eight per-
cent rate in estimating the loss amount in tax fraud 
cases. U.S.S.G. § 2T1.1(c)(1)(A). Assuming that the 
income of each Aegis client would have been taxed at 
a rate of twenty-eight percent is, if anything, a con-
servative approach, as it is entirely possible that the 
income of some clients would have exceeded the 
twenty-eight percent tax bracket and would therefore 
have been subject to a higher marginal rate. Indeed, 
given the evidence that Aegis targeted high income 
individuals, this may be more of a likelihood than a 
mere possibility. See R. 963 Tr. 4852-55. Thus, even 
recognizing, as Welch himself did, that reasonable 
people might differ as to the best way of determining 
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a tax loss in this case, it does not follow that there 
was an obvious flaw in the approach that Welch 
followed. See United States v. Julian, 427 F.3d 471, 
482 (7th Cir. 2005) (plain error is one that is obvious 
in retrospect); United States v. Mandel, supra, 647 
F.3d at 722-23 (divergent holdings among courts 
demonstrate that any error district court may have 
committed was not plain). Nor does the fact that the 
IRS in one case settled an audit for a figure far less 
than the amount that Welch had estimated as the 
loss call into question the reliability of his calcula-
tions. As the government points out, the IRS might 
choose to accept a settlement far below the estimated 
tax due for any number of reasons. The record as to 
this one case is insufficient to cast doubt on the loss 
amount figure that the district court employed. 

 Second, although Dunn terminated his employ-
ment with Aegis, he did not legally withdraw from 
the conspiracy. As we have already discussed with 
respect to Hopper, a legally effective withdrawal 
requires more than merely ceasing one’s active in-
volvement; one must also renounce the aims of the 
conspiracy. E.g., United States v. Morales, supra, 655 
F.3d at 640-41. This Dunn never did. Indeed, al-
though Dunn indicated to others (including Parker) 
in the spring and summer of 2000 that he would no 
longer be taking on new Aegis clients, he also indicat-
ed that he would continue to service existing clients. 
R. 947 Tr. 1995; R. 909 Tr. 5872-73, 5876. Conse-
quently, Dunn is responsible for all harm that was 
the result of his acts up to that point, see U.S.S.G. 
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§ 1B1.3(a)(1)(A) & (a)(3); and, at a minimum, the 
filing of fraudulent tax returns for 2000 was certainly 
both foreseeable to Dunn and in furtherance of the 
criminal activity he had previously undertaken with 
his co-conspirators, see 1B1.3(a)(1)(B). As we have 
pointed out before, the filing of tax returns that 
minimized or eliminated a taxpayer’s taxable income 
was the entire point of the Aegis system that Dunn 
and others marketed. It would thus have been entire-
ly foreseeable to Dunn, as someone who sold Aegis 
trusts and provided follow-up trust management 
services to purchasers, that the clients of Aegis would 
be filing fraudulent tax returns which were based on 
the use of Aegis trusts. As with Hopper, even if the 
losses associated with the 2001 and 2002 tax years 
are excluded, the total loss still exceeded $50 million, 
which was the threshold for the base offense level of 
30 that the district court referenced in this case. See 
U.S.S.G. § 2T4.1(M). 

 
C. Role in the Offense 

 Pursuant to Guidelines section 3B1.1(b), the 
district court enhanced Dunn’s offense level by three 
points for being a manager or supervisor. R. 1086 at 
4-5, 29. Dunn contends on appeal that the court 
clearly erred in applying this enhancement, because 
he in fact played no managerial or supervisory role in 
the Aegis scheme. Dunn contends that he did not 
oversee any other participant in the scheme, did not 
manage any Aegis assets or activities, did not possess 
any decision-making authority as to the scheme’s 
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goals or means of attaining those goals, and did not 
help to plan or organize the offense. He was merely “a 
salesman following orders,” Dunn Br. 16, playing a 
relatively minor role in a fairly extensive organiza-
tion. Our review is again one for clear error. United 
States v. Smith, supra, 674 F.3d at 728. 

 The court did not clearly err in treating Dunn as 
a manager or supervisor. The court appears to have 
based the enhancement in part on a finding that 
Dunn recruited attorney Parker into the scheme. R. 
1086 at 4-5; see § 3B1.1, comment. (n.4) (citing the 
recruitment of accomplices as a relevant factor in 
determining whether leadership enhancement appro-
priate); e.g., United States v. Cerna, 676 F.3d 605, 608 
(7th Cir. 2012). Dunn contends that it is implausible 
to say that he recruited Parker, given Parker’s ac-
knowledgment at the trial that it was his brother-in-
law, Dennis Repka, a retired judge, and not Dunn, 
who introduced him to the Aegis system of trusts in 
June 1996. R. 913 Tr. 1939. But Dunn omits the 
material fact that Parker did not actually become 
involved in the conspiracy and scheme until Dunn 
asked him in March 2007 if he would be interested in 
creating CBO trusts for Aegis and offered to pay him 
$1,000 for each Aegis closing that he handled. R. 961 
Tr. 1832, 1836-37. Parker accepted the offer. Parker 
also testified that he completed the paperwork for 
approximately fifteen closings for Dunn following the 
instructions that Dunn gave him as to how the docu-
ments should be dated. R. 961 Tr. 1839; R. 1014 Tr. 
1879-80. The district court therefore had a sound 
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evidentiary basis for finding that Dunn had in fact 
successfully recruited Parker into the scheme. More-
over, as the government points out, Dunn reaped 
some $1.5 million in income from the scheme, which 
was a relatively large share of the income generated 
by the conspiracy – on par with Hopper’s share, for 
example. Gov’t Ex. Dunn Income Summary (Gov’t 
Supp. App. 151); see § 3B1.1, comment. (n.4) (citing 
claimed right to larger share of proceeds as a hall-
mark of leadership role). And, in contrast to other 
low-level players, Dunn did attend and participate in 
some policy meetings with Vallone, Bartoli, and 
Hopper. R. 913 Tr. 1951-59. These included the meet-
ings (described by Parker) that took place among the 
Aegis principals in the summer and fall of 1999 to 
discuss how Aegis should proceed in light of the 
Muhich decision. R. 913 Tr. 1951-59. This evidence 
defeats any contention that it was clear error to 
recognize that Dunn played a more culpable role in 
the conspiracy by deeming him a manager or supervi-
sor for sentencing purposes. 

 
D. Reasonableness of the Sentence 

 The district court ordered Dunn to serve a prison 
term of 210 months, a sentence at the bottom of the 
range recommended by the Guidelines. Dunn con-
tends that the sentence is substantively unreasona-
ble, because the district court either failed to consider 
or did not give appropriate weight to a number of the 
factors identified as relevant by section 3553(a), 
including Dunn’s background and characteristics, the 
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sentences imposed on his co-defendants, and the 
nature and severity of his offense. First, given his age 
at the time of sentencing (forty-nine), Dunn argues 
that a sentence of seventeen years is effectively a 
life sentence. By contrast, he notes, the District of 
Columbia Circuit upheld a sentence of 108 months 
for an individual it characterized as possibly “the 
largest tax evader in the history of the country.” 
United States v. Anderson, 545 F.3d 1072, 1073-74 
(D.C. Cir. 2008) (loss amount exceeding $100 million). 
Even that sentence represented a substantial upward 
variance from the high end of the range recommend-
ed by the version of the Guidelines that the defendant 
argued was applicable. Still, it is little more than half 
of the penalty imposed on Dunn. Second, Dunn points 
out that the defendants in this case faced basically 
the same set of charges and all had the same lack of 
prior criminal history, yet there are significant dis-
parities in the sentences they received. For example, 
Dunn’s sentence was ten months longer than that of 
Hopper, who was convicted of twenty-six counts to 
Dunn’s fifteen and was one of the Aegis principals. 
Dunn was also ordered to serve fifty more months 
than Cover; and his sentence is almost twice as long 
as that of Bartoli, who conceived of the scheme. 
Third, Dunn points out that the district court held 
Dunn culpable for the full breadth of the scheme and 
ignored his purported withdrawal in 2000. 

 Dunn’s sentence is at the bottom of the Guide-
lines range, which was properly calculated, so we 
presume that it is reasonable, e.g., United States v. 
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Fouse, 578 F.3d 643, 654-55 (7th Cir. 2009); and Dunn 
has not persuaded us that it is otherwise when exam-
ined against the sentencing factors identified in 
section 3553(a), see United States v. Mykytiuk, 415 
F.3d 606, 608 (7th Cir. 2005). 

 As to the sentences of his co-defendants: Bartoli 
and Cover were each given significant reductions in 
their sentences either because of their advanced age: 
Bartoli was eighty years old when he was sentenced 
and Cover was seventy-two. Even so, their sentences 
are much more likely to be life sentences than Dunn’s 
is: with credit for good time, Dunn will be in his mid-
sixties when he completes his sentence – younger 
than either Bartoli or Cover were when they began 
serving their terms. Hopper, although his sentence is 
still slightly longer than Dunn’s, was also given a 
significant reduction based on his military service 
and what the court found to be his genuine remorse, 
as well as his age (sixty-three). The disparities that 
Dunn cites are thus the result of the district court’s 
legitimate and reasonable attempt to recognize both 
the greater culpability of Dunn’s co-defendants along 
with mitigating factors that are not present in Dunn’s 
case. 

 Dunn’s observation that his sentence is nearly 
twice the term imposed on the defendant in Ander-
son, the D.C. Circuit case is explained by a number of 
distinctions, including most prominently the fact that 
the 2000 version of the Guidelines under which 
Anderson was sentenced were significantly more 
lenient as to large-scale tax frauds. That is why a 
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number of Dunn’s co-defendants have made ex post 
facto arguments with respect to the district court’s 
use of the 2008 Guidelines in sentencing them. The 
lesser sentence imposed (and sustained) in Anderson 
thus does not call into question the reasonableness of 
Dunn’s sentence. 

 Nor does the fact that the court in sentencing 
Dunn held him to account for all of the consequences 
of the conspiracy, including the total loss amount, 
give us pause. Dunn contends that his liability should 
have ended with his purported withdrawal in June 
2000. But as we discussed above, Dunn never legally 
withdrew. He stopped selling Aegis trusts in June 
2000 at the request of his employer, the financial 
services firm SunAmerica, but he continued to service 
existing clients. At the same time, he never took steps 
to renounce the aims of the conspiracy.18 The fact that 
fraudulent tax returns based on Aegis trusts would 
continue to be filed after his involvement wound 
down was both foreseeable to Dunn and, to a mean-
ingful degree, the natural consequence of his earlier 
acts in marketing Aegis trusts and providing trust 
management services to Aegis clients. 

 Dunn promoted and sold Aegis trusts, but that 
was not the extent of his involvement in the Aegis 

 
 18 We note that, as in Hopper’s case, the loss amount would 
have exceeded $50 million, and thus the offense level would 
have been the same, even if losses occurring after the 2000 tax 
year were excluded. See supra at 493 n.16. 



App. 173 

scheme. He also gave instructions to tax preparers as 
to how tax returns should be prepared in light of the 
Aegis trusts. He was one of the plaintiffs in the 
frivolous lawsuit filed against the ARDC. He partici-
pated, as we have noted, in Aegis policy meetings. As 
the district court noted, Dunn, in contrast to Bartoli, 
Vallone, and Hopper, already had successful employ-
ment with SunAmerica when he became involved 
with Aegis and so, arguably, should not have been as 
susceptible to a lucrative fraud. Like other defen-
dants, Dunn used the Aegis system to dramatically 
under-report his taxable income: he reported income 
of only $16,000 in 1997 and $9,000 in 1998, for exam-
ple, when his actual income in those years was rough-
ly $400,000 and $600,000, respectively. R. 1086 at 28; 
Gov’t Ex. Dunn Income Summary (Gov’t Supp. App. 
151). There were mitigating factors which the district 
court noted and considered, including Dunn’s finan-
cially difficult childhood, putting himself through 
school, caring for his mother until her death (Judge 
Norgle characterized Dunn as “an extremely good 
son,” R. 1086 at 32), and his readiness to help others. 
Yet, as the court noted, Dunn’s involvement in this 
extensive crime was anything but a one-time, impul-
sive act. We cannot characterize the sentence imposed 
on Dunn as unreasonable. 

 
E. Fifth and Sixth Amendments and Notice-to-

One 

 Dunn repeats and expands upon an argument 
that the defendants made jointly: that the district 
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court improperly treated notice of the trusts’ illegality 
received by one defendant as notice to the conspiracy 
and thus notice to all of the conspiracy’s members. 
Dunn contends that the court’s erroneous ruling 
relieved the government of the burden to show that 
Dunn himself realized that the Aegis trusts were a 
sham and yet participated in the conspiracy and 
marketed the trusts to clients with that knowledge, 
and with the intent to defraud the government and/or 
violate the tax laws. In effect, Dunn posits, the court 
eliminated an element of the government’s burden of 
proof and simultaneously eliminated the presumption 
of innocence as to that element, forcing Dunn to offer 
proof (e.g., by cross-examining government’s witness-
es) that he did not knowingly become a party to an 
unlawful agreement. His conviction on the conspiracy 
charge, Dunn maintains, was obtained in violation of 
his Fifth Amendment right to due process and his 
Sixth Amendment right to a jury finding as to his 
guilt or innocence. 

 Our prior discussion of the defendants’ joint 
argument on this point disposes of Dunn’s individual 
claim. So far as we can determine, the district court 
voiced its notice-to-the-conspiracy rationale solely to 
counsel at sidebar in the context of admitting certain 
evidence: neither Dunn nor the defendants collective-
ly have been able to point to any instance in which 
this rationale was communicated to the jury. Conse-
quently, the jury was never erroneously informed, 
whether by way of a formal instruction or otherwise, 
that it could presume Dunn’s knowledge of the 
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illegality of the Aegis scheme based on evidence that 
Bartoli or Vallone knew that the Aegis trusts were a 
sham, for example. And although Dunn suggests that 
the court’s ruling relieved the government of the 
burden to show that Dunn became a party to the 
conspiracy with knowledge that the Aegis system was 
unlawful, there is no evidence that the government 
itself ever argued to the jury that simply because 
another defendant had notice of the illegality that 
Dunn necessarily did as well. Instead, as it did with 
each of the six defendants, the government made a 
case that Dunn himself knew, based on the facts 
surrounding the trusts and on the notice that he 
individually received, that the trusts were a sham 
and that he was acting with an intent to defraud the 
government and to violate the federal income tax 
laws. R. 923 Tr. 6808-24; R. 911 Tr. 6827-71. Whatev-
er possible misconceptions the district court may 
have held and communicated to counsel, the jury was 
properly instructed on the law (e.g., to give separate 
consideration both to each count and to each defen-
dant, R. 925 Tr. 7389) and on the government’s bur-
den of proof, and Dunn was not deprived of his Fifth 
or Sixth Amendment rights.19 

   

 
 19 Dunn does not separately argue that the evidence was 
otherwise insufficient to overcome his Cheek defense and to 
establish his willfulness. 
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F. Denial of Severance 

 Dunn contends that the district court abused its 
discretion in denying him a separate trial. Like 
Dowd, Dunn sought to sever his own trial from that of 
his co-defendants. R. 391. Dunn’s theory was that his 
defense was antagonistic to his co-defendants in the 
sense that he was an outsider vis-à-vis Aegis (in that 
he was an outside salesperson rather than an em-
ployee or officer of Aegis), did not truly believe in the 
Aegis trust system, and lacked the history that his co-
defendants Bartoli, Vallone, and Hopper had of 
refusing to file any tax returns. He also suggested 
that in a separate trial, he could call Bartoli as a 
witness to testify that he had relied in good faith on 
Bartoli’s representations as to the legitimacy of the 
Aegis system. The court denied the motion in advance 
of the trial and again when Dunn renewed it during 
the direct examination of the government’s final 
witness. But Dunn did not renew the motion at the 
close of evidence. Dunn now contends that the court’s 
refusal to grant him a separate trial, coupled with the 
court’s erroneous notice-to-the-conspiracy rationale, 
deprived him of an individual assessment of his 
knowledge of the illegality of the Aegis scheme (and 
thus of his guilt or innocence) and a fundamentally 
fair trial. 

 However, as we noted earlier with respect to 
Dowd, the failure of Dunn’s counsel to renew the 
motion to sever at the close of evidence resulted in a 
waiver of this issue that renders the district court’s 
ruling unreviewable. United States v. Phillips, supra, 
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239 F.3d at 837-40. Dunn has made no attempt to 
show that it would have been futile for him to renew 
his motion and his arguments in support thereof at 
the close of evidence. In any case, for the reasons we 
have already discussed, the district court’s notice-to-
one/notice-to-the-conspiracy rationale, which is the 
principal if not sole basis on which Dunn argues that 
the joint trial worked to his substantial prejudice, did 
not in fact deprive Dunn or any other defendant of a 
fair trial. 

 
G. Sufficiency of the Evidence: Fraudulent 

Tax Returns 

 Finally, Dunn contends that the evidence was 
insufficient to establish his guilt on the charges that 
he aided, counseled, or otherwise encouraged the 
preparation of false or fraudulent income tax returns 
in violation of section 7206(2). Much like Hopper’s 
challenge on this point, Dunn’s appeal presumes that 
the government was required to show that he had 
some kind of personal involvement in the preparation 
of the fraudulent tax returns in order for him to be 
held liable under section 7206(2). Dunn concedes that 
there was a videotape of him remarking at an Aegis 
seminar that he had to give direction to tax prepar-
ers, but he contends that this has been taken out of 
context. He emphasizes the lack of any evidence as to 
what he might have said to any tax preparer, for 
example. No such tax preparer ever testified; and, for 
that matter, no Aegis client whose false returns Dunn 
was found guilty of aiding or assisting ever testified 
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that Dunn was involved in the preparation of those 
returns. In short, the jury could only speculate as to 
what role he may have played in the preparation of 
any tax return other than his own, and in Dunn’s 
view the evidence thus was insufficient to support his 
convictions under section 7206(2).20 

 That Dunn did not prepare any of the charged 
tax returns himself does not preclude his convictions 
under section 7206(2). United States v. Hooks, supra, 
848 F.2d at 791. The plain language of the statute 
states that a person need only knowingly assist or 
advise the preparation or presentation of a false tax 
return in order to be liable. United States v. Clark, 
577 F.3d 273, 285 (5th Cir. 2009). It is worth repeat-
ing Hooks’ observation that “ ‘the scope of the statute 
extends to all participants of a scheme which results 
in the filing of a false return, whether or not those 
parties actually prepare it.’ ” 848 F.2d at 791 (quoting 
United States v. Siegel, supra, 472 F. Supp. at 444); 

 
 20 Dunn separately suggests that the district court commit-
ted legal error by denying his Rule 29 motions for a judgment of 
acquittal without explanation. The argument is so cursorily 
made, however, as to have been waived. E.g., United States v. 
Adams, supra, 625 F.3d at 378. We would point out, however, 
that the court in its post-trial opinion disposing of the defen-
dants’ motions for judgments for acquittal and for a new trial did 
address Dunn’s motions to the extent of noting that both Dunn 
and Cover had raised many of the same issues that had been 
argued by defendants Bartoli and Hopper (and which the court 
had expressly addressed), and that the arguments made in the 
motions were otherwise inadequately developed with citations to 
case law or other legal authorities. R. 650 at 12. 
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see also United States v. Fletcher, 322 F.3d 508, 514-
15 (8th Cir. 2003) (coll. cases). This includes individu-
als who help to promote a tax avoidance scheme, as 
the Eighth Circuit concluded in Fletcher. The defend-
ant in that case had given a series of seminars to 
promote the services of a tax consultation and prepa-
ration company, James Otis & Company (“JO & C”), 
which advised its clients in the use of trusts and 
other vehicles as a means of allowing individual 
taxpayers to write off ordinary personal expenditures 
as business expenses – a fraudulent scheme not so 
different from the one that the defendants promoted 
in this case. Although the defendant had not actually 
prepared tax returns, the court nonetheless sustained 
his convictions under section 7206(2) based on the 
false tax returns that had been filed on behalf of two 
individuals, James and Ginger McNair, that he had 
successfully recruited as clients of the tax consulting 
company at one of his seminars. “It was as a result of 
attending Mr. Fletcher’s seminar in 1994 that the 
McNairs retained JO & C to implement Mr. Fletcher’s 
tax strategy of converting ordinary personal expenses 
into business expenditures,” the court pointed out. Id. 
at 515. From this fact, along with Fletcher’s efforts on 
one occasion to allay the clients’ subsequent concerns 
as to the legitimacy of the scheme, the court found it 
reasonable for the jury to conclude that he had will-
fully aided in, assisted, procured, counseled, or ad-
vised the preparation of the false or fraudulent tax 
returns filed by those clients. Id. 
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 The filing of false tax returns was, as the gov-
ernment argues, the “essence” of the tax-avoidance 
scheme that Dunn and the other defendants perpe-
trated. The Aegis trusts were marketed to clients as a 
means through which they could substantially re-
duce, if not eliminate, their individual income tax 
liability. The filing of federal income tax returns 
purporting to accomplish that end was thus the 
natural, inevitable, and entirely foreseeable result of 
what Dunn and his co-conspirators were doing. Dunn, 
as a promoter of the Aegis system, regularly spoke 
with prospective clients about the sorts of deductions 
they would be able to take on their tax returns by 
making use of the Aegis trusts and the significantly 
reduced taxes they would pay as a result. To cite one 
example, Dunn client David Vermeulen testified that 
in the fall of 1995, Dunn had told him that he would 
“pay a lot less in taxes” by using the Aegis system and 
could use the tax savings to buy a motorcycle, boat, or 
other “toy[ ].” R. 915 Tr. 2472. Dunn also boasted to 
Agent Priess, who posed as prospective client Mike 
Jordan, that another client had saved $300,000 in 
taxes in just one year by using the offshore version of 
the Aegis system. R. 965 Tr. 289-90. In other (covertly 
recorded) conversations, Dunn and Priess discussed 
the types of deductions that Priess might take on his 
tax returns, how much income Priess should report as 
salary on his individual returns, how he might make 
use of a charitable trust, and other issues related to 
the tax returns that Priess would be filing once he 
began using the Aegis system. R. 943 Tr. 221-23; R. 
965 Tr. 338-39. The sorts of conversations that Dunn 
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had with Priess were typical of the interactions that 
Dunn and his coconspirators had with existing and 
prospective Aegis clients. E.g., R. 959 Tr. 931-32; R. 
946 Tr. 1102, 1105; R. 967 Tr. 1560, 1574-76. 

 Dunn also addressed similar topics at the Aegis 
promotion seminars in which he participated. An 
excerpt from one videotaped seminar was played for 
the jury at trial. After speaking at length about how 
an Aegis client’s tax return would look after taking 
various deductions, exemptions, and so forth, Dunn 
concluded: “So how much tax do we pay once we’re set 
up in this fashion [?] How much tax do you wanna 
pay? (Audience laughter.)” R. 914 Tr. 2315-16; Gov’t 
Ex. Coleman Tr. 17 (Gov’t Supp. App. 101). Evidence 
along these lines is more than sufficient to support a 
finding that Dunn, in marketing and managing Aegis 
trusts, not only envisioned but promoted the fraudu-
lent tax returns that Aegis clients ultimately filed 
based on those trusts. The fact that Dunn had the 
descriptor “Tax Engineering Services” printed on his 
Aegis Management Company letterhead, R. 965 Tr. 
285; Gov’t Ex. Priess 6, is just one more indication 
that he knew full well that what he was providing to 
Aegis clients was a means of reducing their tax 
liability. 

 In addition to the foregoing evidence, there was 
additional evidence that the defendants – including 
Dunn – had at least some involvement in the prepa-
ration of tax returns for Aegis clients. Recall that 
Aegis required its clients to use a tax preparer pre-
cleared by Aegis for at least one year following their 
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purchase of an Aegis package. R. 965 Tr. 283; R. 944 
Tr. 423; R. 918 Tr. 4312; R. 921 Tr. 5428-29. One could 
infer from that requirement that the defendants were 
interested in making sure that tax returns would be 
prepared by preparers who were, shall we say, sym-
pathetic to the Aegis philosophy. Beyond that, there 
was evidence that Dunn, among other defendants, 
regularly gave advice to tax preparers and account-
ants as to how a client’s income and expenses should 
be treated on tax returns. Dunn himself remarked at 
a May 1997 seminar that “because many accounting 
people are unfamiliar with the process, we are getting 
to a point where we almost have to become CPAs in 
addition to attorneys to be able to teach them how to 
do the accounting work.” R. 914 Tr. 2315; Gov’t Ex. 
Coleman Tr. 16 (Gov’t Supp. App. 100). Dunn urges us 
not to put too much weight on that particular remark. 
But even if we discard the inference that Dunn him-
self was one of the individuals advising others as to 
the way in which tax returns should be prepared, 
Dunn’s remark at the seminar, much like his recorded 
remarks to Priess about the deductions Priess would 
be able to take, demonstrates Dunn’s awareness that 
his own actions in promoting and managing Aegis 
trusts would lead directly to the preparation and 
filing of tax returns that reflected what he was saying 
and doing in furtherance of the charged conspiracy. 
Just as in Fletcher, the jury could reasonably find, 
based on the steps that Dunn took to promote, sell, 
and manage Aegis trusts, that Dunn willfully aided 
in, assisted, procured, counseled, or advised the 
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preparation of the false or fraudulent tax returns 
filed by the clients he recruited and served. 

 
H. Venue in the Northern District of Illinois 

 Dunn contends that as to six of the false tax 
return counts in which he was charged, venue was 
not proper in the Northern District of Illinois. Gener-
ally speaking, a defendant is to be tried in the district 
where the alleged offense was committed. U.S. CONST. 
art. III, § 2, cl. 3; Fed. R. Crim. P. 18. But an offense 
that involves multiple steps or continues over a 
period of time may occur in multiple districts. Venue 
as to that type of offense is proper “in any district in 
which such offense was begun, continued, or complet-
ed.” 18 U.S.C. § 3237(a). The preparation of a false 
tax return can be a multi-district offense, as the 
return may be prepared in one district, subscribed to 
in another district, and filed in a third district; venue 
would thus be appropriate in any of these districts. 
United States v. Marrinson, 832 F.2d 1465, 1475 (7th 
Cir. 1987). Dunn acknowledges this point, but con-
tends that the government did not present evidence 
sufficient to establish where the relevant acts under-
lying a particular tax return took place. 

 Viewing the record in the light most favorable to 
the government, e.g., United States v. Ochoa, 229 F.3d 
631, 636 (7th Cir. 2000), we are satisfied that a pre-
ponderance of the evidence, see id., confirms the 
propriety of venue in the Northern District of Illinois 
as to each of the counts in question. Counts 24 
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through 26 of the indictment were based on the 1997-
1999 tax returns filed for Bruce and Tammy Groen, 
who were clients of Dunn. Although, as Dunn re-
minds us, the Groens themselves did not testify, the 
evidence admitted at trial showed that all three 
returns were prepared and signed by CPA Laura 
Baxter, as evidenced not only by the returns them-
selves but also the recovery of many documents 
related to those returns from Baxter’s office files, and 
Baxter’s office was located in Frankfort, Illinois – a 
municipality within the Northern District of Illinois. 
The evidence thus readily supported the inference 
that all three returns were prepared and subscribed 
to by their preparer in the Northern District of Illi-
nois. Counts 33 and 34 were based on the 1997 and 
1998 tax returns filed for Dunn clients John and 
Colleen McNinney. Like the Groens’ returns, these 
returns were prepared and signed by Baxter, as 
evidenced by the returns themselves as well as docu-
mentation recovered from Baxter’s office in the 
Northern District of Illinois. Finally, Counts 46 and 
47 were based on Dunn’s own returns for 1997 and 
1998. Those returns were prepared and signed by 
CPA Robert Clausing, as evidenced by his signature 
on the returns as well as extensive documentation 
recovered from his office. Clausing’s office was in 
Lansing, Illinois – again, within the Northern Dis-
trict. The evidence was thus more than sufficient to 
establish that each of these counts was based on acts 
which took place within the Northern District of 
Illinois. Venue was therefore proper in that district. 
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BARTOLI 

A. Competency to Stand Trial 

 Bartoli contends that the district court erred in 
refusing to appoint a defense expert to assess his 
competency to stand trial and to conduct a proper 
competency hearing before commencing with the 
trial. Although Bartoli was examined by an expert 
agreed to by both Bartoli and the government, and 
that expert concluded that Bartoli was competent, 
Bartoli suggests that the court breached an earlier 
promise to appoint a defense expert and, in any case, 
should have conducted an evidentiary hearing before 
declaring him competent to stand trial. 

 Bartoli’s counsel first sought a competency as-
sessment pursuant to 18 U.S.C. § 4241(a) in Decem-
ber 2007. Counsel had became concerned that Bartoli, 
then seventy-eight years old, was exhibiting poor 
memory and irrational beliefs about the Tax Code. He 
then learned that Bartoli had been preliminarily 
diagnosed with vascular dementia or early-stage 
Alzheimer’s Disease. R. 321. The court granted the 
request for an evaluation, but, in the exercise of its 
authority under 18 U.S.C. § 4247(b), ordered that 
Bartoli be committed to the custody of the Bureau of 
Prisons (“BOP”) for purposes of an inpatient evalua-
tion by a BOP physician. R. 324; see United States v. 
Shawar, 865 F.2d 856, 860 n. 4 (7th Cir. 1989). At the 
government’s suggestion, the court also recommended 
that Bartoli be committed to the U.S. Medical Center 
for Federal Prisoners in Springfield, Missouri, for 



App. 186 

evaluation by Dr. Robert L. Denney, a forensic psy-
chologist and neuropsychologist. R. 324 at 2 ¶ 7. The 
court advised Bartoli’s counsel that if the govern-
ment’s physician deemed Bartoli competent, the court 
would appoint another expert of defendant’s choosing 
to conduct a second examination. R. 1042 at 14. 
Bartoli, who was unwilling to be committed to a BOP 
facility for purposes of the evaluation, moved for 
reconsideration, R. 329, arguing that the government 
had not shown, and the court had not found, that it 
was necessary for Bartoli to be committed to BOP 
custody for purposes of the evaluation. The court 
denied the request for reconsideration in relevant 
part. R. 336; R. 1044. Bartoli then appealed the 
district court’s order to this court. R. 344. However, 
that appeal was dismissed on the joint motion of the 
parties, R. 358, after they reached an agreement for 
Bartoli to be evaluated on an outpatient basis by 
Diana B. Goldstein, Ph.D., Director of Neuropsychol-
ogy with the Isaac Ray Forensic Group in Chicago. 
On remand, the district court acceded to the parties’ 
choice of Dr. Goldstein. R. 362; R. 363; R. 1010. Dr. 
Goldstein evaluated Bartoli and on February 14, 
2008, issued a detailed, fifteen-page report setting 
forth her determination that Bartoli was competent 
to stand trial. R. 1090-1. Among her findings: 
Bartoli’s cognitive functioning was not significantly 
impaired; medical tests revealed the beginnings of 
small vessel disease that ultimately could disrupt 
optimal brain function; Bartoli demonstrated a full 
understanding of both the nature of the charges 
against him and the court proceeding, and was able 
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to fully participate in that proceeding and collaborate 
with his counsel; and although Bartoli exhibited some 
fatigue and diminished ability to concentrate at the 
end of the day, this should not interfere with his 
ability to work with his attorney on his defense. Id. at 
11-13. 

 On learning that Goldstein’s report would deem 
Bartoli fit for trial, Bartoli’s counsel filed a motion 
requesting the appointment of two physicians so that 
a second assessment could be performed. R. 412. The 
motion also requested a continuance of the trial date 
(February 19, 2008), to accommodate both the addi-
tional assessment and, in the event that assessment 
reached a different conclusion than the first, a compe-
tency hearing before the court. The court denied the 
request. R. 416. At the hearing on the motion, the 
court observed preliminarily that Goldstein had been 
selected “by agreement of counsel and as an alterna-
tive or as a compromise to having Mr. Bartoli go to 
the Bureau of Prisons.” R. 1051 at 69. The court then 
proceeded to independently consider whether a 
second evaluation was warranted and should be 
ordered in the exercise of its discretion. See United 
States v. Andrews, 469 F.3d 1113, 1121 (7th Cir. 
2006). The court remarked that Goldstein’s report 
was comprehensive, “one of best I have seen in a long 
time.” R. 1051 at 74; see also id. at 69, 72, 73. It noted 
that Goldstein’s assessment was based on a substan-
tial series of tests, and that much of the material she 
had considered in evaluating Bartoli’s competency 
had been provided by Bartoli’s counsel. Bartoli’s 
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counsel himself conceded that Goldstein’s examina-
tion of his client “was comprehensive and thorough.” 
Id. at 77. Under these circumstances, the court saw 
no need for a second evaluation: 

So I think that’s the key here. If the Court 
were not confronted with such a comprehen-
sive in-depth report, which involved testing 
by an eminently qualified forensic group, I 
would be inclined to say a second expert 
should be brought into the case. 

*    *    * 
And so the expert, Dr. Goldstein, has taken 
into account all of the submissions of Dr. 
Bartoli, and she certainly has gone well be-
yond all of that in her analysis and the test-
ing procedures. 

So the motion for a second testing is denied. 

R. 1051 at 77. Subsequently, at the start of the trial, 
the court expressly found Bartoli competent to stand 
trial, taking into consideration Dr. Goldstein’s report 
as well as everything that had been presented by 
Bartoli’s counsel. R. 988 Tr. 7. 

 The decision whether or not to order a competen-
cy examination is one that we review for abuse of 
discretion, see Andrews, 469 F.3d at 1121, and the 
court in this instance did not abuse its discretion by 
refusing the appointment of additional physicians for 
purposes of a second assessment. The premise for 
Bartoli’s contention that the court was obliged to 
order a second evaluation is not that there was some 
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deficiency in Dr. Goldstein’s evaluation, which 
Bartoli’s lawyer agreed was thorough and compre-
hensive, but rather that the court had originally 
committed to the appointment of a second expert and 
examination in the event that the first expert found 
Bartoli competent. But the court made that commit-
ment in the context of ordering that Bartoli first be 
examined by an expert of the government’s choosing 
at a BOP facility. The context changed significantly 
when, for purposes of resolving Bartoli’s appeal of the 
court’s order, the parties agreed that Bartoli would be 
examined by an expert – Dr. Goldstein – acceptable to 
both of them. Thus, the district court’s understanding 
– one that we share – was that Dr. Goldstein was not 
the government’s expert, but an independent expert 
submitted to by agreement. Because Dr. Goldstein 
was appointed by agreement of the parties, fairness 
no longer dictated that a second expert be permitted 
as a matter of course in the event that Bartoli was 
dissatisfied with the results of the first examination. 
Once Dr. Goldstein concluded that Bartoli was com-
petent, the pertinent question vis-à-vis the need for a 
second expert was whether there was some reason to 
question the soundness of Dr. Goldstein’s examina-
tion and conclusion. No such deficiency was cited to 
the district court and none has been cited to us. In 
this context, the district court reasonably concluded 
that a second evaluation was not necessary. 

 Bartoli also faults the court for not conducting an 
evidentiary hearing before finding him competent, 
but again we find no abuse of discretion in the court’s 
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decision to determine his competency without a 
hearing. A hearing is required when there is reasona-
ble cause to believe that the defendant may be suffer-
ing from a mental disease or defect that renders him 
unable to understand the nature or consequences of 
the proceedings against him or to properly assist in 
his defense. § 4241(a); see United States v. Grimes, 
173 F.3d 634, 635-36 (7th Cir. 1999) (coll. cases); 
United States v. Graves, 98 F.3d 258, 261-62 (7th Cir. 
1996) (evidentiary hearing becomes mandatory if, on 
preliminary inquiry, reasonable cause to believe 
defendant may be incompetent persists). Certainly, 
based on the preliminary diagnosis of Bartoli’s physi-
cian coupled with the concerns that Bartoli’s counsel 
articulated, there was cause to order an examination 
of Bartoli. But once a thorough evaluation had been 
undertaken by an independent expert, and that 
expert had concluded that Bartoli was competent to 
stand trial, there was no longer reasonable cause to 
believe that Bartoli was incompetent and thus no 
need for a hearing. Dr. Goldstein’s report dispelled 
the initial doubts which had triggered the inquiry 
into Bartoli’s condition. Finally, we note that in 
finding Bartoli competent to stand trial, the court 
itself took into consideration not only Goldstein’s 
report, but the materials Bartoli’s counsel had sub-
mitted. So the court’s finding was based not simply on 
the psychologist’s report, but all of the circumstances 
that Bartoli’s counsel deemed relevant to the compe-
tency determination. R. 988 Tr. 7. We find no proce-
dural flaw in the court’s finding. 
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B. Statutes of Limitations and Withdrawal 

 Bartoli and the other defendants were indicted in 
2004, seven and one-half years after Bartoli retired as 
Aegis’s in-house counsel in 1996 and moved to Myrtle 
Beach, South Carolina. Given his retirement, Bartoli 
contends that the governing statutes of limitations – 
the longest of which is six years – preclude all of the 
charges against him. Of course, the Aegis scheme 
continued into 2002, many years after Bartoli’s 
retirement as Aegis’s counsel; and each of the acts 
underlying the charges of mail, wire, and tax fraud 
all occurred within the relevant limitations period. 
But, in essence, Bartoli’s theory is that his relocation 
marked his withdrawal from the Aegis scheme and 
thus caused the limitations clock to start running 
much sooner for him than it did for his co-defendants. 
Notwithstanding his retirement, Bartoli remained a 
director and part owner of Aegis, and he continued to 
receive distributions of profits from its operations 
until 2002. But he reasons that he was not sufficient-
ly involved in the operations of Aegis after 1996 to 
render him liable for any acts of the charged conspir-
acy – including the acts of mail fraud, wire fraud, and 
aiding in the preparation of false or fraudulent tax 
returns – which took place after his retirement and 
relocation. He notes, for example, that he had no 
hand in preparing any of the tax returns underlying 
the charges filed under section 7206(2); in his view, 
the sole connection he had with those returns was 
that he came up with the concept of using the busi-
ness trust as a tax avoidance vehicle five or six years 
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before those returns were filed. He adds that, at the 
time of his retirement, it was still entirely plausible 
to view the Aegis system as a lawful and legitimate 
means of tax reduction. Thus, to the extent it was 
foreseeable to Bartoli in 1996 that Aegis clients would 
be filing income tax returns in subsequent years 
based on the Aegis trusts, he insists that it was not 
foreseeable to him that those returns would be 
deemed fraudulent. As he sees things, only after his 
1996 retirement did the clues as to the illegality of 
the system begin to emerge. The IRS did not issue 
Notice 97-24 until April 1997, for example, and the 
Tax Court did not issue its decision in Muhich (con-
cerning the legitimacy of an Aegis-like trust system 
that Bartoli had established) until 1999. And given 
how minimal Bartoli’s involvement with Aegis pur-
portedly was after 1996, he believes he cannot be held 
liable on charges that were filed more than seven 
years after he retired from Aegis. (He also notes, 
parenthetically, that changes were made in the Aegis 
trust documents and systems subsequent to his 
retirement.) 

 Plainly, Bartoli’s statute-of-limitations claim 
hinges on the notion that he legally withdrew from 
the alleged conspiracy (and any effort to defraud the 
government of its tax income) in 1996. A defendant’s 
withdrawal from a conspiracy does not, in itself, 
absolve him of criminal liability for his (prior) mem-
bership in that conspiracy. United States v. Nava-
Salazar, 30 F.3d 788, 799 (7th Cir. 1994); see also 
United States v. Hughes, 191 F.3d 1317, 1323 (10th 
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Cir. 1999); United States v. Grimmett, 150 F.3d 958, 
961 (8th Cir. 1998). But it can foreclose such liability 
when coupled with the statute of limitations. Nava-
Salazar, 30 F.3d at 799 (citing United States v. Read, 
658 F.2d 1225, 1232-33 (7th Cir. 1981)). The pertinent 
question is whether Bartoli’s retirement constituted a 
genuine withdrawal from the conspiracy, such that he 
could not be held liable for acts that occurred after 
that date. 

 As we have discussed, simply stopping one’s 
active participation in a conspiracy does not consti-
tute a legally meaningful withdrawal from that 
conspiracy. E.g., United States v. Julian, supra, 427 
F.3d at 483. 

You do not absolve yourself of guilt by walk-
ing away from the ticking bomb. And similar-
ly the law will not let you wash your hands 
of a dangerous scheme that you have set in 
motion and that can continue to operate and 
cause great harm without your continued 
participation. The courts hold that for with-
drawal to limit a conspirator’s liability . . . 
“mere cessation of activity is not enough . . . 
there must also be affirmative action, either 
the making of a clean breast to the authori-
ties, or communication of the abandonment 
in a manner calculated to reach co-
conspirators. And the burden of withdrawal 
lies on the defendant.” 

United States v. Patel, 879 F.2d 292, 294 (7th Cir. 
1989) (quoting United States v. Borelli, 336 F.2d 376, 
388 (2d Cir. 1964) (Friendly, J.)); see also United 
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States v. Schiro, 679 F.3d 521, 528-29 (7th Cir. 2012), 
petition for cert. filed (U.S. July 30, 2012) (No. 12-
5571); United States v. Paladino, 401 F.3d 471, 479-80 
(7th Cir. 2005); United States v. Wilson, supra, 134 
F.3d at 863. In order to effectuate a genuine with-
drawal from a conspiracy, a defendant must “termi-
nate completely his active involvement in the 
conspiracy, as well as take affirmative steps to defeat 
or disavow the conspiracy’s purpose.” United States v. 
Hargrove, 508 F.3d 445, 449 (7th Cir. 2007) (emphasis 
supplied). By his own admission, Bartoli did not 
completely end his active involvement with Aegis, let 
alone take affirmative steps to defeat or disavow use 
of the Aegis trusts. His retirement and relocation to 
South Carolina may have signaled a reduced role in 
the day-to-day operations of Aegis (he no longer 
signed trust documents as he had before, for exam-
ple), but it did not constitute a withdrawal from the 
charged conspiracy. See id. at 449 (“That [defendant] 
retired in March 2000 and moved to Las Vegas does 
not by itself mean he withdrew from the conspiracy.”) 

 On the contrary, there is significant evidence, 
some of which Bartoli himself cites, that he remained 
involved with Aegis, and took steps in furtherance of 
the charged conspiracy, long after his 1996 retirement 
as Aegis’s counsel. He still participated in Aegis 
seminars, which pitched the Aegis trust system to 
prospective clients, as late as May 1997. R. 954 Tr. 
5463-64. Vallone and Bartoli consulted regularly 
about various issues related to Aegis, and this con-
tinued through 2001 and 2002. R. 910 Tr. 6226-27. 
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Bartoli participated in Aegis management meetings 
in the summer and fall of 1999, R. 913 Tr. 1952-54; he 
tried to keep the peace between Vallone and Hopper 
after their falling out over what they should advise 
clients in the wake of the Muhich decision, R. 913 Tr. 
1958; R. 947 Tr. 2122; and on November 12, 1999, he 
signed the resolution indicating that he, Vallone, and 
Hopper shared equal management authority over 
Aegis, R. 910 Tr. 6226. Bartoli was listed as one of 
three managing directors of Aegis in a January 2000 
letter received by at least two Aegis clients, David 
Vermeulen and Genevieve Riccordino, regarding IRS 
audits. R. 915 Tr. 2493; R. 930 Tr. 2882. In a February 
11, 2001, email, Bartoli noted that he was “still a 
director [of Aegis] along with Michael Vallone. . . .” R. 
971 Tr. 4354-55. Bartoli, along with Vallone and 
Hopper, received periodic distributions of profits from 
Aegis. R. 921 Tr. 5401-02. He also received occasional 
checks for his consulting services work for Aegis, R. 
970 Tr. 3941-43; see also R. 921 Tr. 5399-5401, and he 
continued to receive these checks as late as August 
2002, R. 919 Tr. 4663-83; R. 910 Tr. 6226-27. And the 
jury could infer that he was the moving force behind 
the $565 billion class action suit filed by Vallone in 
May 2001 against the IRS and three of its agents. R. 
971 Tr. 4354-55, 4357-61. 

 Bartoli thus did not withdraw from the conspira-
cy in a way that might support his statute of limita-
tions argument and preclude his liability for the acts 
of his coconspirators. The government has a point 
when it likens Bartoli to the man walking away from 
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the ticking bomb that we referred to in Patel. Bartoli, 
after all, was the one who pitched the idea of the 
business trusts to his fellow defendants; in a May 15, 
2001, email, he reminded Vallone that he (Bartoli) 
was “the old fart who started it all” and that he 
“want[ed] Dustin Hoffman to play [his] part in the 
movie.” R. 971 Tr. 4356-57. In fact, however, Bartoli 
never walked away from Aegis. He remained involved 
in the company and in the efforts to defraud the 
government, and continued to profit, as late as 2002. 
We remarked earlier with respect to Hopper that it 
was clear from the start that the trust system that 
Bartoli devised did not comply with certain funda-
mental principles of trust and taxation law. Those 
principles did not change over time. But whatever 
Bartoli’s professed belief as to the legality of the Aegis 
trust system may have been at the time of his retire-
ment as counsel to the firm, he continued his in-
volvement well after he and the other defendants had 
direct and specific notice that the government re-
garded the system as an unlawful means of tax 
evasion. 

 The jury was instructed on the concept of with-
drawal pursuant to an instruction proposed by de-
fendant Hopper and joined by Bartoli. R. 936 Tr. 
6018; R. 925 Tr. 7381-82. There was little evidence to 
support the withdrawal defense and much evidence 
supporting the jury’s decision to reject it. The dis-
trict court did not err in denying Bartoli’s motion for 
a judgment of acquittal insofar as it was based on 
the notion that his claimed withdrawal from the 
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conspiracy caused the statutes of limitations to run 
on the charges against him. 

 We note finally that to the extent Bartoli, like 
Hopper and Dunn, contends that he had no involve-
ment with, and thus cannot be held liable for, the 
preparation of the false or fraudulent tax returns 
filed by Aegis clients, his contention fails for the same 
reasons. See supra at 492-93, 505-07; United States v. 
Hooks, supra, 848 F.2d at 791. 

 
C. Admission of Evidence Concerning ARDC 

Proceedings Against Bartoli 

 Finally, Bartoli contends that the district court 
erred in allowing evidence and argument as to the 
disbarment proceedings against him. Bartoli notes 
that these proceedings were offered to establish his 
notice of the illegality of the Aegis trust system, but 
the final order of disbarment was not issued until 
May 2002, more than two years after the March 2000 
IRS raid on Aegis offices that signaled the beginning 
of the end of the conspiracy; and even the Hearing 
Board’s recommended decision was not issued until 
February 2000, a month before that raid. Moreover, 
the court allowed the government to introduce into 
evidence long, prejudicial excerpts from the ARDC 
hearing – including excerpts from the Hearing 
Board’s summary of Marutzky’s testimony – during 
Robinson’s testimony and during the cross-
examination of Vallone. But Bartoli was not physical-
ly present at that hearing due to illness and had 
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already retired and taken inactive status; so he would 
not have heard the Marutzky testimony or the other 
evidence presented to the Hearing Board. In short, 
Bartoli views this evidence as having little or no 
probative value in terms of his notice as to the dubi-
ous legality of the Aegis trust system. He believes the 
evidence served only to inflame the jury and to sug-
gest that Bartoli was a bad person who must have 
committed the charged crimes. 

 As with the defendants’ joint challenge, we find 
no abuse of discretion by the district court in admit-
ting this evidence as to Bartoli. Bartoli himself was 
the respondent in the ARDC proceedings, and there is 
no dispute that he was aware of the proceedings. The 
charges themselves would have alerted Bartoli to the 
suspect nature of the Aegis trusts. Moreover, al-
though he was not present to hear the evidence 
presented to the Hearing Board, he was represented 
by counsel during the proceeding. A jury could rea-
sonably infer that his counsel would have apprised 
him of the testimony, including that of Marutzky. 
Alternatively, or additionally, a jury might infer that 
Bartoli’s ignorance of what occurred during the ARDC 
proceedings, given his status as the respondent, 
represented a willful blindness to the illegality of the 
Aegis system. Moreover, there was evidence that 
Bartoli, like other defendants, remained active in the 
conspiracy as late as 2002, so the fact that the opin-
ion of the ARDC’s Hearing Board did not issue until 
February 16, 2000, does not undermine its relevance 
as notice evidence. (The government did not, in fact, 



App. 199 

introduce or rely upon the final disbarment order 
issued in May 2002.) 

 Bartoli points out that although the government 
agreed to redact all references to disbarment from its 
evidence concerning the ARDC proceedings, Dunn’s 
counsel nonetheless characterized the proceedings as 
disbarment proceedings twice during his opening 
statement. R. 942 Tr. 128. However, the court in-
structed the jury to disregard those references, R. 942 
Tr. 136, and given the overwhelming evidence of 
Bartoli’s guilt, we believe it highly unlikely that those 
references had any impact on the jury’s assessment of 
the evidence. 

 
IV. 

 For all of the reasons we have discussed, we 
AFFIRM the defendants’ convictions and sentences. 
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UNITED STATES DISTRICT COURT 
 

 District of  

UNITED STATES 
OF AMERICA 

V. 

TIMOTHY SHAWN 
DUNN 

 AMENDED JUDGMENT 
IN A CRIMINAL CASE

(Filed Apr. 20, 2009) 

Case Number: 
 04 CR 372-4 
USM Number: 
 21259-424 

Date of Original Judgment Stephen M. Komie 
 December 3, 2008 Defendant’s Attorney
(Or Date of Last 
Amended Judgment) 
Reason for Amendment:  

 

� Correction of Sentence 
on Remand (18 U.S.C. 
3742(f)(1) and (2)) 

 

� Modification of Super-
vision Conditions 
(18 U.S.C. §§ 3563(c) 
or 3583(e)) 

� Reduction of Sentence for 
Changed Circumstances 
(Fed. R. Crim. P. 35(b)) 

 

� Modification of Imposed 
Term of Imprisonment 
for Extraordinary and 
Compelling Reasons 
(18 U.S.C. § 3582(c)(1))

� Correction of Sentence 
by Sentencing Court 
(Fed. R. Crim. P. 35(a)) 

 

� Modification of Im-
posed Term of Impris-
onment for Retroactive 
Amendment(s) to the 
Sentencing Guidelines 
(18 U.S.C. § 3582(c)(2))

 
 



App. 201 

 
7 Correction of Sentence  

for Clerical Mistake 
(Fed. R. Crim. P. 36) 

 

� Direct Motion to Dis-
trict Court Pursuant 
� 28 U.S.C. § 2255 or 
� 18 U.S.C. § 3559(c)(7)

   � Modification of Restitu-
tion Order (18 U.S.C. 
§ 3664) 

 
THE DEFENDANT: 

� pleaded guilty to count(s)  

� pleaded nolo contendere to count(s) 
which was accepted by the court. 

 
 

7 was found guilty on count(s) 
after a plea of not guilty 

1, 24-34, 46, 47 and  
48 (superseding)

 
The defendant is adjudicated guilty of these offenses: 

Title & Section 
Nature of  
Offense 

Offense
Ended Count

18 U.S.C. § 371 Conspiracy to 
Commit Offense 

December 
2003 

1 

26 U.S.C. 
§ 7206(2) 

Aid or Assist Prepa-
ration of False  
Tax Document 

 24-34 

26 U.S.C. 
§ 7206(1) 

File False  
Income Tax 

 46, 47

26 U.S.C. § 7201 Attempt to Evade  
or Defeat Tax 

 48 
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 The defendant is sentenced as provided in pages 
1 of this judgment. The sentence is imposed pursuant 
to the Sentencing Reform Act of 1984. 

*7 The defendant has been found not guilty on count(s)
 *2,3,4,5,6,7,8,9 and 10 (superseding). 
 

� Count(s)   � is  are dismissed on the  
 motion of the United States. 
 
 It is ordered that the defendant must notify the 
United States Attorney for this district within 30 
days of any change of name, residence, or mailing 
address until all fines, restitution, costs, and special 
assessments imposed by this judgment are fully paid. 
If ordered to pay restitution, the defendant must 
notify the court and United States attorney of mate-
rial changes in economic circumstances. 

 April 20, 2009 
 Date of Imposition of Judgment

/s/ Charles R. Norgle 
  Signature of Judge

 JUDGE CHARLES R. NORGLE
  Name and Title of Judge

  April 20, 2009 
  Date 
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UNITED STATES DISTRICT COURT 

NORTHERN District of 
ILLINOIS, EASTERN 

DIVISION 

UNITED STATES 
OF AMERICA 

V. 

TIMOTHY SHAWN 
DUNN 

JUDGMENT IN A 
CRIMINAL CASE 

Case Number: 04 CR 372-4

USM Number: 21529424 
Steven M. Komie 

 Defendant’s Attorney
 
THE DEFENDANT: 

� pleaded guilty to count(s)  

� pleaded nolo contendere to count(s)
which was accepted by the court. 

 

7 was found guilty on 
count(s) 

1, 24-34, 46-48 

 after a plea of not guilty. (superseding)

The defendant is adjudicated guilty of these offenses: 

Title & Section 
Nature of  
Offense 

Offense
Ended Count

18 U.S.C. § 371 Conspiracy to 
Commit Offense 

December 
2003 

1 

26 U.S.C. 
§ 7206(2) 

Aid or Assist Prepa-
ration of False  
Tax Document 

 24-34 

26 U.S.C. 
§ 7206(1) 

File False  
Income Tax 

 46, 47

26 U.S.C. § 7201 Attempt to Evade  
or Defeat Tax 

 48 
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 The defendant is sentenced as provided in pages 
2 through 6 of this judgment. The sentence is im-
posed pursuant to the Sentencing Reform Act of 
1984. 

� The defendant has been found not guilty on count(s)
  
 
7 Count(s) any remaining counts 
 � is 7 are dismissed on the motion of the United

States. 

 It is ordered that the defendant must notify the 
United States attorney for this district within 30 days 
of any change of name, residence, or mailing address 
until all fines, restitution, costs, and special assess-
ments imposed by this judgment are fully paid. If 
ordered to pay restitution, the defendant must notify 
the court and United States attorney of material 
changes in economic circumstances. 

 December 3, 2008 
 Date of Imposition of Judgment

/s/ Charles R. Norgle 
 Signature of Judge 

 JUDGE CHARLES R. NORGLE 
 Name and Title of Judge 

 12-30-08 
 Date 
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IMPRISONMENT 

 The defendant is hereby committed to the cus-
tody of the United States Bureau of Prisons to be 
imprisoned for a total term of:  

of 210 months as follows: 60 months on Counts One 
and 48, to be served consecutively; 36 months each on 
Counts 24 and 25, to be served consecutively; 36 
months on Count 26, 18 months consecutive and 8 
months concurrent; and 36 months each on Counts 27 
through 34, 46 and 47, to be served concurrently 
(superseding) 

7 The court makes the following recommendations 
to the Bureau of Prisons: 

The defendant shall participate in an alcohol 
treatment program. 

7 The defendant is remanded to the custody of the 
United States Marshal. 

� The defendant shall surrender to the United 
States Marshal for this district: 

 � at   � a.m. � p.m. on  .

 � as notified by the United States Marshal. 

� The defendant shall surrender for service of sen-
tence at the institution designated by the Bureau 
of Prisons: 

 � before 2 p.m. on  

 � as notified by the United States Marshal. 

 � as notified by the Probation or Pretrial Services 
Office. 
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RETURN 

I have executed this judgment as follows: 

  Defendant delivered on  to  
a  , with a certified copy of this judgment.

 
 

  UNITED STATES MARSHAL
   
 By DEPUTY

UNITED STATES MARSHAL 
 

SUPERVISED RELEASE 

Upon release from imprisonment, the defendant shall 
be on supervised release for a term of:  

three years on Counts One and 48; and, one year each 
on Counts 24 through 34, 46 and 47. All terms of 
supervised release are to be served concurrently. 

 The defendant must report to the probation office 
in the district to which the defendant is released 
within 72 hours of release from the custody of the 
Bureau of Prisons. 

The defendant shall not commit another federal, state 
or local crime. 

The defendant shall not unlawfully possess a con-
trolled substance. The defendant shall refrain from 
any unlawful use of a controlled substance. The de-
fendant shall submit to one drug test within 15 days 
of release from imprisonment and at least two periodic 
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drug tests thereafter, as determined by the court. Not 
to exceed 104 tests per year. 

� The above drug testing condition is suspended, 
based on the court’s determination that the de-
fendant poses a low risk of future substance 
abuse. (Check, if applicable.) 

7 The defendant shall not possess a firearm, am-
munition, destructive device, or any other danger-
ous weapon. (Check, if applicable.) 

7 The defendant shall cooperate in the collection of 
DNA as directed by the probation officer. (Check, 
if applicable.) 

� The defendant shall register with the state sex 
offender registration agency in the state where 
the defendant resides, works, or is a student, as 
directed by the probation officer. (Check, if appli-
cable.) 

� The defendant shall participate in an approved 
program for domestic violence. (Check, if applica-
ble.) 

 If this judgment imposes a fine or restitution, it 
is a condition of supervised release that the defen-
dant pay in accordance with the Schedule of Pay-
ments sheet of this judgment. 

 The defendant must comply with the standard 
conditions that have been adopted by this court as 
well as with any additional conditions on the at-
tached page. 
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STANDARD CONDITIONS OF SUPERVISION 

1) the defendant shall not leave the judicial district 
without the permission of the court or probation 
officer; 

2) the defendant shall report to the probation officer 
and shall submit a truthful and complete written 
report within the first five days of each month; 

3) the defendant shall answer truthfully all inquir-
ies by the probation officer and follow the in-
structions of the probation officer; 

4) the defendant shall support his or her depend-
ents and meet other family responsibilities; 

5) the defendant shall work regularly at a lawful oc-
cupation, unless excused by the probation officer 
for schooling, training, or other acceptable rea-
sons; 

6) the defendant shall notify the probation officer at 
least ten days prior to any change in residence or 
employment; 

7) the defendant shall refrain from excessive use of 
alcohol and shall not purchase, possess, use, dis-
tribute, or administer any controlled substance or 
any paraphernalia related to any controlled sub-
stances, except as prescribed by a physician; 

8) the defendant shall not frequent places where 
controlled substances are illegally sold, used, dis-
tributed, or administered; 

9) the defendant shall not associate with any per-
sons engaged in criminal activity, and shall not 
associate with any person convicted of a felony, 
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unless granted permission to do so by the proba-
tion officer; 

10) the defendant shall permit a probation officer to 
visit him or her at any time at home or elsewhere 
and shall permit confiscation of any contraband 
observed in plain view of the probation officer; 

11) the defendant shall notify the probation officer 
within seventy-two hours of being arrested or 
questioned by a law enforcement officer; 

12) the defendant shall not enter into any agreement 
to act as an informer or a special agent of a law 
enforcement agency without the permission of 
the court; and 

13) as directed by the probation officer, the defen-
dant shall notify third parties of risks that may 
be occasioned by the defendant’s criminal record 
or personal history or characteristics, and shall 
permit the probation officer to make such notifi-
cations and to confirm the defendant’s compli-
ance with such notification requirement. 

 
SPECIAL CONDITIONS OF SUPERVISION 

The defendant shall provide the probation officer with 
access to any requested financial information. 

The defendant shall participate in an alcohol after-
care program which may include urine testing at the 
direction of the probation officer. 

The defendant shall pay any outstanding income 
taxes owed. 
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CRIMINAL MONETARY PENALTIES 

 The defendant must pay the total criminal mone-
tary penalties under the schedule of payments on 
Sheet 6. 

 Assessment Fine Restitution
TOTALS: $1,500 $0.00 $0.00 

� The determination of restitution is deferred until 
___. An Amended Judgment in a Criminal Case 
(AO 245C) will be entered after such determina-
tion. 

� The defendant must make restitution (including 
community restitution) to the following payees in 
the amount listed below. 

If the defendant makes a partial payment, each 
payee shall receive an approximately proportioned 
payment, unless specified otherwise in the priority
order or percentage payment column below. How-
ever, pursuant to 18 U.S.C. § 3664(i), all non-
federal victims must be paid before the United 
States is paid. 

 
Name of 
Payee Total Loss* 

Restitution 
Ordered 

Priority or 
Percentage

 

TOTALS $ 0   $ 0
 
� Restitution amount ordered pursuant to plea 

agreement $_________ 

� The defendant must pay interest on restitution 
and a fine of more than $2,500, unless the restitu-
tion or fine is paid in full before the fifteenth day 



App. 211 

after the date of the judgment, pursuant to 18 
U.S.C. § 3612(f). All of the payment options on 
Sheet 6 may be subject to penalties for delinquency 
and default, pursuant to 18 U.S.C. 3612(g). 

� The court determined that the defendant does not 
have the ability to pay interest and it is ordered 
that: 

 � the interest requirement is waived for the
� fine   � restitution. 

 � the interest requirement for the � fine
� restitution is modified as follows: 
 

 
* Findings for the total amount of losses are re-
quired under Chapters 109A, 110, 110A, and 113A of 
Title 18 for the offenses committed on or after Sep-
tember 13, 1994, but before April 23, 1996. 

 
SCHEDULE OF PAYMENTS 

Having assessed the defendant’s ability to pay, pay-
ment of the total criminal monetary penalties are due 
as follows: 

A 7 Lump sum payment of $ 1,500 due immediately,
balance due 

  � not later than                            , or 

  � in accordance � C, � D, � E, or � F below; 
or 

B � Payment to begin immediately (may be com-
bined with � C, � D or, � F below); or 
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C � Payment in equal              (e.g., weekly, monthly, 
quarterly) installments of $               over a 
period of                 (e.g., months or years), to 
commence                  (e.g., 30 or 60 days) after 
the date of this judgment; or 

D � Payment in equal              (e.g., weekly, monthly, 
quarterly) installments of $               over a 
period of                 (e.g., months or years), to 
commence                  (e.g., 30 or 60 days) after 
release from imprisonment to a term of supervi-
sion; or 

E � Payment during the term of supervised release 
will commence within           (e.g., 30 or 60 
days) after release from imprisonment. The 
court will set the payment plan based on an 
assessment of the defendant’s ability to pay at 
that time; or 

F 7 Special instructions regarding the payment of 
criminal monetary penalties: 

The costs of incarceration and supervi-
sion are waived. 

Unless the court has expressly ordered otherwise, if 
this judgment imposes imprisonment, payment of 
criminal monetary penalties is due during imprison-
ment. All criminal monetary penalties, except those 
payments made through the Federal Bureau of 
Prisons’ Inmate Financial Responsibility Program, 
are made to the clerk of court. 

The defendant shall receive credit for all payments 
previously made toward any criminal monetary pen-
alties imposed. 
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� Joint and Several 

 Defendant and Co-Defendant Names and Case 
Numbers (including defendant number), Total 
Amount, Joint and Several Amount, and corre-
sponding payee, if appropriate. 

 
7 The defendant shall pay the cost of prosecution.

* $245,101.77 (See attachment) 

� The defendant shall pay the following court cost(s):

 
� The defendant shall forfeit the defendant’s in-

terest in the following property to the United 
States:  

 
Payments shall be applied in the following order: 
(1) assessment, (2) restitution principal, (3) restitu-
tion interest, (4) fine principal, (5) fine interest, 
(6) community restitution, (7) penalties, and (8) costs, 
including cost of prosecution and court costs. 
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UNITED STATES DISTRICT COURT 

Northern District of Illinois, Eastern Division 

UNITED STATES 
OF AMERICA 

v. 

Edward B. Bartoli 

) 
) 
) 
) 
) 
) 
) 

JUDGMENT IN A
CRIMINAL CASE 

Case Number: 04 CR 372-2

USM Number: 16949-424 

Ralph J. Schindler, Jr.            
Defendant’s Attorney 

 
THE DEFENDANT: 

� pleaded guilty to count(s)  

� pleaded nolo contendere to count(s)
which was accepted by the court. 

 

X was found guilty on count(s) 
after a plea of not guilty. 

1 through 34 and 38 
through 41 (supersed-
ing) 

 

The defendant is adjudicated guilty of these offenses: 

Title & Section 
Nature of  
Offense 

Offense
Ended Count 

18 U.S.C. §371 Conspiracy to 
commit offense 
to defraud 
United States 

December 
2003 

1 (ss) 

18 U. S.C. §1341 Mail Fraud  2,3,5,6,7, 
and 9(ss)

18 U.S.C. §1341 Mail Fraud  10 (ss) 

18 U. S. C §1343 Wire Fraud  4 and 8 (ss)
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26 U.S.C. 
7206(2) 

Aid or Assist 
Preparation of 
False Tax Doc-
ument 

11 -34 (ss)

26 U.S.C.7201 Attempt to evade 
or Defeat Tax 

 38-41 (ss)

 The defendant is sentenced as provided in pages 2 
through  7   of this judgment. The sentence is imposed 
pursuant to the Sentencing Reform Act of 1984. 

� The defendant has been found not guilty on count(s)
  
 
X Count(s) any remaining  
 � is X are dismissed on the motion of the United

States. 

 It is ordered that the defendant must notify the 
United States attorney for this district within 30 days 
of any change of name, residence, or mailing address 
until all fines, restitution, costs, and special assess-
ments imposed by this judgment are fully paid. If 
ordered to pay restitution, the defendant must notify 
the court and United States attorney of material 
changes in economic circumstances. 

 March 24, 2009 
 Date of Imposition of Judgment

Charles R. Norgle 
 Signature of Judge 

 JUDGE CHARLES R. NORGLE 
 Name and Title of Judge 

 March 24, 2009 
 Date  
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IMPRISONMENT 

 The defendant is hereby committed to the cus-
tody of the United States Bureau of Prisons to be 
imprisoned for a total term of:  

120 months as follows: 60 months on Counts 1,2,3, 
4,5,6, 7, 8,9 and 38-41 to be served concurrently; 120 
months on Count 10 to be served concurrently; and 36 
months on Counts 11 through 34, to be served con-
currently. 

X The court makes the following recommendations 
to the Bureau of Prisons: 

Participation in alcohol treatment program. 
Designation to FCC, Coleman, Florida. 

� The defendant is remanded to the custody of the 
United States Marshal. 

� The defendant shall surrender to the United 
States Marshal for this district: 

 � at   � a.m. � p.m. on  .

 � as notified by the United States Marshal. 

X The defendant shall surrender for service of sen-
tence at the institution designated by the Bureau 
of Prisons: 

 X before 2 p.m. on June 22, 2009. .

 � as notified by the United States Marshal. 

 � as notified by the Probation or Pretrial Services 
Office. 
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RETURN 

I have executed this judgment as follows: 

  Defendant delivered on  to  
a  , with a certified copy of this judgment.

 
 

  UNITED STATES MARSHAL
 By  
  DEPUTY UNITED STATES MARSHAL
 

SUPERVISED RELEASE 

Upon release from imprisonment, the defendant shall 
be on supervised release for a term of: three years 
on each of Counts one through ten and 28-41; and one 
year each on Counts 11 through 34. All terms of 
supervised release to be served concurrently. 

 The defendant must report to the probation office 
in the district to which the defendant is released 
within 72 hours of release from the custody of the 
Bureau of Prisons. 

The defendant shall not commit another federal, state 
or local crime. 

The defendant shall not unlawfully possess a con-
trolled substance. The defendant shall refrain from 
any unlawful use of a controlled substance. The de-
fendant shall submit to one drug test within 15 days 
of release from imprisonment and at least two periodic 
drug tests thereafter, as determined by the court. 
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� The above drug testing condition is suspended, 
based on the court’s determination that the de-
fendant poses a low risk of future substance 
abuse. (Check, if applicable.) 

X The defendant shall not possess a firearm, am-
munition, destructive device, or any other danger-
ous weapon. (Check, if applicable.) 

X The defendant shall cooperate in the collection of 
DNA as directed by the probation officer. (Check, 
if applicable.) 

� The defendant shall comply with the require-
ments of the Sex Offender Registration and Noti-
fication Act (42 U.S.C. § 16901, et seq.) as directed 
by the probation officer, the Bureau of Prisons, or 
any state sex offender registration agency in 
which he or she resides, works, is a student, or 
was convicted of a qualifying offense. (Check, if 
applicable.) 

� The defendant shall participate in an approved 
program for domestic violence. (Check, if applica-
ble.) 

 If this judgment imposes a fine or restitution, it 
is a condition of supervised release that the defen-
dant pay in accordance with the Schedule of Pay-
ments sheet of this judgment. 

 The defendant must comply with the standard 
conditions that have been adopted by this court as 
well as with any additional conditions on the at-
tached page. 
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STANDARD CONDITIONS OF SUPERVISION 

1) the defendant shall not leave the judicial district 
without the permission of the court or probation 
officer; 

2) the defendant shall report to the probation officer 
and shall submit a truthful and complete written 
report within the first five days of each month; 

3) the defendant shall answer truthfully all inquir-
ies by the probation officer and follow the in-
structions of the probation officer; 

4) the defendant shall support his or her depend-
ents and meet other family responsibilities; 

5) the defendant shall work regularly at a lawful oc-
cupation, unless excused by the probation officer 
for schooling, training, or other acceptable rea-
sons; 

6) the defendant shall notify the probation officer at 
least ten days prior to any change in residence or 
employment; 

7) the defendant shall refrain from excessive use of 
alcohol and shall not purchase, possess, use, dis-
tribute, or administer any controlled substance or 
any paraphernalia related to any controlled sub-
stances, except as prescribed by a physician; 

8) the defendant shall not frequent places where 
controlled substances are illegally sold, used, dis-
tributed, or administered; 

9) the defendant shall not associate with any per-
sons engaged in criminal activity, and shall not 
associate with any person convicted of a felony, 
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unless granted permission to do so by the proba-
tion officer; 

10) the defendant shall permit a probation officer to 
visit him or her at any time at home or elsewhere 
and shall permit confiscation of any contraband 
observed in plain view of the probation officer; 

11) the defendant shall notify the probation officer 
within seventy-two hours of being arrested or 
questioned by a law enforcement officer; 

12) the defendant shall not enter into any agreement 
to act as an informer or a special agent of a law 
enforcement agency without the permission of 
the court; and 

13) as directed by the probation officer, the defen-
dant shall notify third parties of risks that may 
be occasioned by the defendant’s criminal record 
or personal history or characteristics, and shall 
permit the probation officer to make such notifi-
cations and to confirm the defendant’s compli-
ance with such notification requirement. 

 
SPECIAL CONDITIONS OF SUPERVISION 

The defendant shall provide the probation officer with 
access to any requested financial information. The 
defendant shall pay any outstanding income taxes 
owed. 

Random drug tests shall not exceed 104 tests per 
year. 
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CRIMINAL MONETARY PENALTIES 

 The defendant must pay the total criminal mone-
tary penalties under the schedule of payments on 
Sheet 6. 

 Assessment Fine Restitution
TOTALS: $3,800 $0.00 $0.00 

� The determination of restitution is deferred until 
___. An Amended Judgment in a Criminal Case 
(AO 245C) will be entered after such determina-
tion. 

� The defendant must make restitution (including 
community restitution) to the following payees in 
the amount listed below. 

If the defendant makes a partial payment, each 
payee shall receive an approximately proportioned 
payment, unless specified otherwise in the priority
order or percentage payment column below. How-
ever, pursuant to 18 U.S.C. § 3664(i), all non-
federal victims must be paid before the United 
States is paid. 

 
Name of 
Payee Total Loss* 

Restitution 
Ordered 

Priority or 
Percentage

 

TOTALS $   $ 
 
� Restitution amount ordered pursuant to plea 

agreement $_________ 

� The defendant must pay interest on restitution 
and a fine of more than $2,500, unless the restitu-
tion or fine is paid in full before the fifteenth day 
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after the date of the judgment, pursuant to 18 
U.S.C. § 3612(f). All of the payment options on 
Sheet 6 may be subject to penalties for delinquency 
and default, pursuant to 18 U.S.C. § 3612(g). 

� The court determined that the defendant does not 
have the ability to pay interest and it is ordered 
that: 

 � the interest requirement is waived for the 
� fine   � restitution. 

 � the interest requirement for the � fine
� restitution is modified as follows: 

 
* Findings for the total amount of losses are required 
under Chapters 109A, 110, 110A, and 113A of Title 
18 for the offenses committed on or after September 
13, 1994, but before April 23, 1996. 

 
SCHEDULE OF PAYMENTS 

Having assessed the defendant’s ability to pay, pay-
ment of the total criminal monetary penalties are due 
as follows: 

A x Lump sum payment of $ 3,800 due immediately,
balance due 

  � not later than                            , or 

  � in accordance � C, � D, � E, or � F below; 
or 

B � Payment to begin immediately (may be com-
bined with � C, � D or, � F below); or 

C � Payment in equal              (e.g., weekly, monthly, 
quarterly) installments of $               over a 
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period of                 (e.g., months or years), to 
commence                  (e.g., 30 or 60 days) after 
the date of this judgment; or 

D � Payment in equal              (e.g., weekly, monthly, 
quarterly) installments of $               over a 
period of                 (e.g., months or years), to 
commence                  (e.g., 30 or 60 days) after 
release from imprisonment to a term of supervi-
sion; or 

E � Payment during the term of supervised release 
will commence within           (e.g., 30 or 60 days)
after release from imprisonment. The court will 
set the payment plan based on an assessment 
of the defendant’s ability to pay at that time; or

F X Special instructions regarding the payment of 
criminal monetary penalties: 

The costs of incarceration and supervision are
waived. 

Unless the court has expressly ordered otherwise, if 
this judgment imposes imprisonment, payment of 
criminal monetary penalties is due during imprison-
ment. All criminal monetary penalties, except those 
payments made through the Federal Bureau of 
Prisons’ Inmate Financial Responsibility Program, 
are made to the clerk of the court. 

The defendant shall receive credit for all payments 
previously made toward any criminal monetary pen-
alties imposed. 

� Joint and Several 

 Defendant and Co-Defendant Names and Case 
Numbers (including defendant number), Total 
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Amount, Joint and Several Amount, and corre-
sponding payee, if appropriate. 

X The defendant shall pay the cost of prosecution.
[$245,101.77 * see attachment] 

� The defendant shall pay the following court cost(s):

� The defendant shall forfeit the defendant’s in-
terest in the following property to the United 
States:  

 
Payments shall be applied in the following order: 
(1) assessment, (2) restitution principal, (3) restitu-
tion interest, (4) fine principal, (5) fine interest, 
(6) community restitution, (7) penalties, and (8) costs, 
including cost of prosecution and court costs. 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

 
UNITED STATES 
OF AMERICA 

    v. 

MICHAEL A. VALLONE, 
EDWARD B. BARTOLI, 
ROBERT W. HOPPER, 
TIMOTHY SHAWN DUNN, 
WILLIAM S. COVER, and 
MICHAEL T. DOWD 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
No. 04 CR 372 
Judge Charles R. 
Norgle, Sr. 

 
NOTICE OF COSTS OF PROSECUTION 

 The UNITED STATES OF AMERICA, by its 
attorney, PATRICK J. FITZGERALD, United States 
Attorney for the Northern District of Illinois, hereby 
gives notice that costs of prosecution in the amount of 
at least $245,101.77 apply to the indictment in this 
case and are to be assessed to the above-captioned 
defendants pursuant to 26 U.S.C. §§ 7201, 7206(1) 
and 7206(2). See United States v. Jungels, 910 F.2d 
1501, 1503-04 (7th Cir. 1990). In support of this 
notice, the government submits the attached spread-
sheet enumerating costs relating to trial witnesses 
and the reproduction of some of the documents in this 
case. 
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 Respectfully submitted,

PATRICK J. FITZGERALD 
United States Attorney 

 By: /s/ Stephen L. Heinze
  STEPHEN L. HEINZE

Assistant United States Attorney
United States Attorney’s Office
219 S. Dearborn Street, 5th Fl. 
Chicago, Illinois 60604 
(312) 886-1265 

 

 
CERTIFICATE OF SERVICE  

 The undersigned Assistant United States Attor-
ney certifies that in accordance with FED. R. CIV. P. 
5, LR5.5, and the General Order on Electronic Case 
Filing (ECF), the following document: 

NOTICE OF COSTS OF PROSECUTION 

was served pursuant to the district court’s ECF 
system as to ECF filers. 

 By: /s/ Stephen L. Heinze
  STEPHEN HEINZE

Assistant United States Attorney
United States Attorney’s Office
219 S. Dearborn Street, 5th Fl. 
Chicago, Illinois 60604 
(312) 886-1265 
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Name 

 
 
Dates 

 
Witness
Fees 

Air, 
Train 
travel 

POV 
Travel 

Local
Transport/ 
Parking 

 
Meals & 
Lodging 

 
Total 

 3/4, 3/5, 3/6 
IRS Trial Prep Contract 

$120.00 $0.00 $314.28 $102.24 $0.00 $536.52
$7,035.00

 2/13,3/6,3/10, 3/11 $160.00 $0.00 $97.00 $114.00 $0.00 $371.00

 2/14,3/7,3/10,3/11,3/12 $200.00 $0.00 $169.75 $134.00 $0.00 $503.75

 3/10-3/13 
3/10-3/13 

$0.00
$160.00

$853.84
$970.70

$0.00
$0.00

$0.00 
$66.00 

$0.00
$192.00

$853.84
$1,388.70

 2/29/08, 
3/6,3/9,3/11,3/12 
3/13, 3/17/08 

$200.00

$80.00

$0.00

$0.00

$72.75

$29.10

$140.00 
 

$56.00 

$0.00

$0.00

$412.75

$165.10

 3/15-3/21 
3/23-3/25 

$280.00
$120.00

$271.00
$271.00

$0.00
$0.00

$520.58 
$101.25 

$2,448.00
$128.00

$3,520.38
$620.25

 3/25, 3/26 $80.00
$0.00

$0.00
$241.00

$0.00
$0.00

$181.37 
$0.00 

$64.00
$0.00

$325.37
$241.00

 3/8,3/21,3/25, 3/26 $160.00 $0.00 $80.00 $64.00 $0.00 $304.00

 2/22,3/8,3/10,3/27 $160.00 $0.00 $175.40 $112.00 $0.00 $448.40

 NO REIMB FORM $0.00 $0.00 $0.00 $0.00 $0.00 $0.00

 2/28, 3/4, 3/31 $120.00 $0.00 $9.73 $40.00 $0.00 $169.73

 NO REIMB FORM $0.00 $0.00 $0.00 $0.00 $0.00 $0.00

 NO REIMB FORM $0.00 $0.00 $0.00 $0.00 $0.00 $0.00

 3/15, 4/2, 4/3, 4/6, 4/7 $200.00 $0.00 $660.79 $86.00 $128.00 $1,074.79

 4/7 $40.00 $0.00 $15.15 $26.00 $0.00 $81.15

 4/5/08-4/9/08       $200.00    $0.00  $56.56    $41.80      $0.00 $298.36

 4/22/08-4/25/08 $160.00 $669.11 $37.88 $112.41 $490.00 $1,469.40

 4/23/08, 4/24, 4/27, 4/28 $160.00 $170.00 $30.30 $270.36 $416.00 $1,046.66

 NO REIMB FORM $0.00 $0.00 $0.00 $0.00 $0.00 $0.00

 NO REIMB FORM $0.00 $0.00 $0.00 $0.00 $0.00 $0.00

 NO REIMB FORM $0.00 $0.00 $0.00 $0.00 $0.00 $0.00

   $20,866.15
Witness Total

Document Scanning and Copying 

DAPS Initial Scanning Contract – 2000  $200,000.00
DAPS Add’l Scanning Contract – 2003  $20,000.00
Antigua 
Government 

Bank Records Copying – 2004  $4,235.62
$224,235.62

Document Total
   $245,101.77

Grand Total
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ADDITIONAL FORFEITED PROPERTY 

*See attached preliminary order of forfeiture. 

 
UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

UNITED STATES 
OF AMERICA 

    v. 

EDWARD B. BARTOLI 

) 
) 
) 
) 
) 

 

04 CR 372-2 
Judge Charles R. Norgle, Sr.

 
PRELIMINARY ORDER OF FORFEITURE 

 This cause comes before the Court on motion of 
the United States for entry of a preliminary order of 
forfeiture as to specific property pursuant to the 
provisions of Title 18, United States Code, Section 
981(a)(1)(C) and Title 28, United States Code, Section 
2461(c), and Fed. R. Crim. P. 32.2, and the Court 
being fully informed hereby finds as follows: 

 (a) On June 24, 2004, a superseding indictment 
was returned charging defendant EDWARD B. 
BARTOLI and others with violations of mail fraud 
and wire fraud offenses pursuant to the provisions of 
18 U.S.C. §§ 1341 and 1343, among other violations; 

 (b) The superseding indictment sought forfei-
ture to the United States of specific property pursu-
ant to the provisions of 18 U.S.C. § 981(a)(1)(C) and 
28 U.S.C. § 2461(c); 
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 (c) Beginning on February 26, 2008, a jury trial 
was held before this Court; 

 (d) On May 19, 2008, the jury returned a ver-
dict of guilty against defendant EDWARD B. 
BARTOLI as to certain counts of the superseding 
indictment, including Counts Five through Ten, 
thereby making the property named in the supersed-
ing indictment subject to forfeiture pursuant to 18 
U.S.C. § 981(a)(1)(C) and 28 U.S.C. § 2461(c); 

 (e) Furthermore, defendant EDWARD B. 
BARTOLI waived his rights to have the forfeiture 
allegations in the superseding indictment considered 
by the jury. It was agreed instead that this Court 
would consider matters relating to forfeiture; 

 (f ) Specifically, the superseding indictment 
sought forfeiture of $4,125,000 in United States 
currency, in that such sum in the aggregate was 
received as a result of the offenses charged in Counts 
Five through Ten of the superseding indictment; 

 (g) Pursuant to the provisions of 18 U.S.C. 
§ 981(a)(1)(C) and 28 U.S.C. § 2461(c), the United 
States seeks a joint and several forfeiture judgment 
against defendant EDWARD B. BARTOLI in the 
amount of $4,055,840.36 and further the entry of a 
preliminary order of forfeiture in that amount, be-
cause the funds are subject to forfeiture pursuant to 
the provisions of 18 U.S.C. § 981(a)(1)(C) and 28 
U.S.C. § 2461(c); 
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 (h) If any of the funds in the amount of 
$4,055,840.36, as a result of any act or omission on 
the part of the defendant: 

1. cannot be located upon the exercise of due 
diligence; 

2. has been transferred or sold to, or deposited 
with, a third party; 

3. has been placed beyond the jurisdiction of 
the Court; 

4. has been substantially diminished in value; or 

5. has been commingled with other property 
which cannot be subdivided without difficulty; 

the United States shall request that this Court order 
the forfeiture of any other property belonging to 
defendant EDWARD B. BARTOLI up to the value of 
the money judgment, pursuant to 21 U.S.C. § 853(p), 
as incorporated by 28 U.S.C. § 2461(c) and Fed. R. 
Crim. P. 32.2, in order to satisfy the judgment entered 
by the Court; 

 (i) Pursuant to the provisions of 18 U.S.C. 
§ 981(a)(1)(C) and 28 U.S.C. § 2461(c), the United 
States seeks forfeiture of all right, title, and interest 
that defendant EDWARD B. BARTOLI may have in 
the foregoing funds in the amount of $4,055,840.36, 
so that the funds may be disposed of according to law; 

 (j) The United States requests that the terms 
and conditions of this preliminary order of forfeiture 
entered by the Court be made part of the sentence 
imposed against defendant EDWARD B. BARTOLI 
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and included in any judgment and commitment order 
entered in this case against him. 

 Accordingly, it is hereby ORDERED, AD-
JUDGED and DECREED: 

 1. That, pursuant to Title 18, United States 
Code, Section 981(a)(1)(C), Title 28, United States 
Code, Section 2461(c), and Fed. R. Crim. P. 32.2, a 
joint and several forfeiture judgment is entered 
against defendant EDWARD B. BARTOLI in the 
amount of $4,055,840.36. It is further ordered, 

 2. That, accordingly, all right, title and interest 
defendant EDWARD B. BARTOLI may have in funds 
in the amount of $4,055,840.36 is hereby forfeit [sic] 
to the United States of America for disposition accord-
ing to law. It is further ordered, 

 3. That the terms and conditions of this prelim-
inary order of forfeiture shall be made part of the 
sentence imposed against defendant EDWARD B. 
BARTOLI and included in any judgment and com-
mitment order entered in this case against him. It is 
further ordered, 

 4. This Court shall retain jurisdiction in this 
matter to take additional action and enter further 
orders as necessary to implement and enforce this 
forfeiture order. 

 /s/ Charles R. Norgle
  CHARLES R. NORGLE

United States District Judge 
DATED: 3/24/2009    
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UNITED STATES DISTRICT COURT 

NORTHERN District of 
ILLINOIS, EASTERN 

DIVISION 

UNITED STATES 
OF AMERICA 

V. 

ROBERT W. HOP-
PER 

JUDGMENT IN A 
CRIMINAL CASE 

(Filed Dec. 5, 2008) 

Case Number: 04 CR 372-3

USM Number: 21677-001 
Steven Saltzman 

 Defendant’s Attorney
 
THE DEFENDANT: 

� pleaded guilty to count(s)  

� pleaded nolo contendere to count(s)
which was accepted by the court. 

 

7 was found guilty on count(s) 1, 2, 3, 4, 11, 12, 13, 15, 
 after a plea of not guilty. 16, 18, 19, 24, 25, 27 
  through 34, 42 and 45
  (superseding)

The defendant is adjudicated guilty of these offenses: 

Title & Section 
Nature of  
Offense 

Offense
Ended Count 

18 U.S.C. § 371 Conspiracy to 
Commit Offense 
or to Defraud 
United States 

December 
2003 

1 

18 U.S.C. §1341 Mail Fraud  2and 3 
18 U.S.C. § 1343 Wire Fraud  4 
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26 U.S.C. 
§ 7206(2) 

Aid or Assist 
Preparation of 
False Tax Docu-
ment 

11,12, 
13,15, 
16,18,  
19, 24 

25,27-34 
26 U.S.C. § 7201 Attempt to evade 

or Defeat Tax 
 42 43,44 

and 45 

 The defendant is sentenced as provided in pages 
2 through 6 of this judgment. The sentence is im-
posed pursuant to the Sentencing Reform Act of 
1984. 

� The defendant has been found not guilty on count(s)
  
 
7 Count(s) any remaining  
 � is 7 are dismissed on the motion of the United 

States. 

 It is ordered that the defendant must notify the 
United States attorney for this district within 30 days 
of any change of name, residence, or mailing address 
until all fines, restitution, costs, and special assess-
ments imposed by this judgment are fully paid. If 
ordered to pay restitution, the defendant must notify 
the court and United States attorney of material 
changes in economic circumstances. 

 December 5, 2008 
 Date of Imposition of Judgment
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/s/ Charles R. Norgle 
 Signature of Judge 

 JUDGE CHARLES R. NORGLE 
 Name and Title of Judge 

 December 5, 2008 
 Date 

 
IMPRISONMENT 

 The defendant is hereby committed to the cus-
tody of the United States Bureau of Prisons to be 
imprisoned for a total term of:  

60 months on Counts 1, 2 and 3; 200 months custody 
on Count 4; 36 months custody on Counts 11 through 
13, 15, 16, 18, 19, 24, 25, 27, through 34 and 42 
through 45. All counts are to be served concurrently 
to each other for a total sentence of 200 months. 

7 The court makes the following recommendations 
to the Bureau of Prisons: 

Designation to Talladega, Alabama. 

� The defendant is remanded to the custody of the 
United States Marshal. 

� The defendant shall surrender to the United 
States Marshal for this district: 

 � at   � a.m. � p.m. on  .

 � as notified by the United States Marshal. 

7 The defendant shall surrender for service of sen-
tence at the institution designated by the Bureau 
of Prisons: 
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 7 before 2 p.m. on February 11, 2009

 � as notified by the United States Marshal. 

 � as notified by the Probation or Pretrial Services 
Office. 

 
RETURN 

I have executed this judgment as follows: 

  Defendant delivered on  to  
a  , with a certified copy of this judgment.

 
 

  UNITED STATES MARSHAL
   
 By DEPUTY

UNITED STATES MARSHAL 
 

SUPERVISED RELEASE 

Upon release from imprisonment, the defendant shall 
be on supervised release for a term of:  

three (3) years on Counts 1, 2, 3, 4, 11, 12, 13, 15, 16, 
18, 19, 24, 25, 27 through 34, and 42 through 45, to 
run concurrently. 

 The defendant must report to the probation office 
in the district to which the defendant is released 
within 72 hours of release from the custody of the 
Bureau of Prisons. 

The defendant shall not commit another federal, state 
or local crime. 
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The defendant shall not unlawfully possess a con-
trolled substance. The defendant shall refrain from 
any unlawful use of a controlled substance. The de-
fendant shall submit to one drug test within 15 days 
of release from imprisonment and at least two periodic 
drug tests thereafter, as determined by the court. Not 
to exceed 104 tests per year. 

� The above drug testing condition is suspended, 
based on the court’s determination that the de-
fendant poses a low risk of future substance 
abuse. (Check, if applicable.) 

7 The defendant shall not possess a firearm, am-
munition, destructive device, or any other danger-
ous weapon. (Check, if applicable.) 

7 The defendant shall cooperate in the collection of 
DNA as directed by the probation officer. (Check, 
if applicable.) 

� The defendant shall register with the state sex 
offender registration agency in the state where 
the defendant resides, works, or is a student, as 
directed by the probation officer. (Check, if appli-
cable.) 

� The defendant shall participate in an approved 
program for domestic violence. (Check, if applica-
ble.) 

 If this judgment imposes a fine or restitution, it 
is a condition of supervised release that the defen-
dant pay in accordance with the Schedule of Pay-
ments sheet of this judgment. 
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 The defendant must comply with the standard 
conditions that have been adopted by this court as 
well as with any additional conditions on the at-
tached page. 

 
STANDARD CONDITIONS OF SUPERVISION 

1) the defendant shall not leave the judicial district 
without the permission of the court or probation 
officer; 

2) the defendant shall report to the probation officer 
and shall submit a truthful and complete written 
report within the first five days of each month; 

3) the defendant shall answer truthfully all inquir-
ies by the probation officer and follow the in-
structions of the probation officer; 

4) the defendant shall support his or her depend-
ents and meet other family responsibilities; 

5) the defendant shall work regularly at a lawful oc-
cupation, unless excused by the probation officer 
for schooling, training, or other acceptable rea-
sons; 

6) the defendant shall notify the probation officer at 
least ten days prior to any change in residence or 
employment; 

7) the defendant shall refrain from excessive use of 
alcohol and shall not purchase, possess, use, dis-
tribute, or administer any controlled substance or 
any paraphernalia related to any controlled sub-
stances, except as prescribed by a physician; 
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8) the defendant shall not frequent places where 
controlled substances are illegally sold, used, dis-
tributed, or administered; 

9) the defendant shall not associate with any per-
sons engaged in criminal activity, and shall not 
associate with any person convicted of a felony, 
unless granted permission to do so by the proba-
tion officer; 

10) the defendant shall permit a probation officer to 
visit him or her at any time at home or elsewhere 
and shall permit confiscation of any contraband 
observed in plain view of the probation officer; 

11) the defendant shall notify the probation officer 
within seventy-two hours of being arrested or 
questioned by a law enforcement officer; 

12) the defendant shall not enter into any agreement 
to act as an informer or a special agent of a law 
enforcement agency without the permission of 
the court; and 

13) as directed by the probation officer, the defen-
dant shall notify third parties of risks that may 
be occasioned by the defendant’s criminal record 
or personal history or characteristics, and shall 
permit the probation officer to make such notifi-
cations and to confirm the defendant’s compli-
ance with such notification requirement. 

 
SPECIAL CONDITIONS OF SUPERVISION 

Upon completion of the defendant’s term of incarcera-
tion, the defendant shall pay any financial penalty 
that is imposed by this judgment, and that remains 
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unpaid at the commencement of the term of super-
vised release. Any restitution balance shall become a 
condition of supervised release, and the defendant’s 
monthly payment schedule release, and the defen-
dant’s monthly payment schedule is 10% of his Net 
Monthly Income. 

The defendant shall pay all back taxes. 

 
CRIMINAL MONETARY PENALTIES 

 The defendant must pay the total criminal mone-
tary penalties under the schedule of payments on 
Sheet 6. 

 Assessment Fine Restitution
TOTALS: $2,500 $0.00 $0.00 

� The determination of restitution is deferred until 
___. An Amended Judgment in a Criminal Case 
(AO 245C) will be entered after such determina-
tion. 

� The defendant must make restitution (including 
community restitution) to the following payees in 
the amount listed below. 

If the defendant makes a partial payment, each 
payee shall receive an approximately proportioned 
payment, unless specified otherwise in the priority
order or percentage payment column below. How-
ever, pursuant to 18 U.S.C. § 3664(i), all non-
federal victims must be paid before the United 
States is paid. 
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Name of 
Payee Total Loss* 

Restitution 
Ordered 

Priority or 
Percentage

 

TOTALS $ 0   $ 0
 
� Restitution amount ordered pursuant to plea 

agreement $_________ 

� The defendant must pay interest on restitution 
and a fine of more than $2,500, unless the restitu-
tion or fine is paid in full before the fifteenth day 
after the date of the judgment, pursuant to 18 
U.S.C. § 3612(f). All of the payment options on 
Sheet 6 may be subject to penalties for delinquency 
and default, pursuant to 18 U.S.C. 3612(g). 

� The court determined that the defendant does not 
have the ability to pay interest and it is ordered 
that: 

 � the interest requirement is waived for the
� fine   � restitution. 

 � the interest requirement for the � fine
� restitution is modified as follows: 
 

 
* Findings for the total amount of losses are re-
quired under Chapters 109A, 110, 110A, and 113A of 
Title 18 for the offenses committed on or after Sep-
tember 13, 1994, but before April 23, 1996. 
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SCHEDULE OF PAYMENTS 

Having assessed the defendant’s ability to pay, pay-
ment of the total criminal monetary penalties are due 
as follows: 

A 7 Lump sum payment of $ 2,500 due immediately,
balance due 

  � not later than                            , or 

  � in accordance � C, � D, � E, or � F below; 
or 

B � Payment to begin immediately (may be com-
bined with � C, � D or, � F below); or 

C � Payment in equal              (e.g., weekly, monthly, 
quarterly) installments of $               over a 
period of                 (e.g., months or years), to 
commence                  (e.g., 30 or 60 days) after 
the date of this judgment; or 

D � Payment in equal              (e.g., weekly, monthly, 
quarterly) installments of $               over a 
period of                 (e.g., months or years), to 
commence                  (e.g., 30 or 60 days) after 
release from imprisonment to a term of supervi-
sion; or 

E � Payment during the term of supervised release 
will commence within           (e.g., 30 or 60 
days) after release from imprisonment. The 
court will set the payment plan based on an 
assessment of the defendant’s ability to pay at 
that time; or 
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F 7 Special instructions regarding the payment of 
criminal monetary penalties: 

The costs of incarceration and supervision are
waived. 

Unless the court has expressly ordered otherwise, if 
this judgment imposes imprisonment, payment of 
criminal monetary penalties is due during imprison-
ment. All criminal monetary penalties, except those 
payments made through the Federal Bureau of 
Prisons’ Inmate Financial Responsibility Program, 
are made to the clerk of court. 

The defendant shall receive credit for all payments 
previously made toward any criminal monetary pen-
alties imposed. 

� Joint and Several 

 Defendant and Co-Defendant Names and Case 
Numbers (including defendant number), Total 
Amount, Joint and Several Amount, and corre-
sponding payee, if appropriate. 

 
7 The defendant shall pay the cost of prosecution.

� The defendant shall pay the following court cost(s):

 
� The defendant shall forfeit the defendant’s in-

terest in the following property to the United 
States:  
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Payments shall be applied in the following order: 
(1) assessment, (2) restitution principal, (3) restitu-
tion interest, (4) fine principal, (5) fine interest, 
(6) community restitution, (7) penalties, and (8) costs, 
including cost of prosecution and court costs. 
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UNITED STATES DISTRICT COURT 

NORTHERN District of 
ILLINOIS, EASTERN 

DIVISION 

UNITED STATES 
OF AMERICA 

V. 

WILLIAM S. COVER 

JUDGMENT IN A 
CRIMINAL CASE 

Case Number: 04 CR 372-5 

USM Number: 21527-424 
Gerald J. Collins 

 Defendant’s Attorney
 
THE DEFENDANT: 

� pleaded guilty to count(s)  

� pleaded nolo contendere to count(s)
which was accepted by the court. 

 

7 was found guilty on count(s) 1,2,3,4,5,6,7,8,9,10, 11
 after a plea of not guilty. through 23 and 49
  through 51 (Superseding)

The defendant is adjudicated guilty of these offenses: 

Title & Section 
Nature of  
Offense 

Offense
Ended Count 

18 U.S.C. § 371 Conspiracy  December 
2003 

1 (ss)

18 U.S.C. §1341 Mail Fraud  2,3,5,6,7,9 
(ss)

18 U.S.C. §1343 Wire Fraud  4 and 8 (ss)
18 U.S.C. §1341 Mail Fraud  10 (ss)
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26 U.S.C. 
§7206(2) 

Aid of Assist 
Preparation of 
False Document 

 11-23 (ss) 

26 U.S.C. 
§7206(1) 

Filing a False 
Tax Return 

 49-51 (ss) 

 The defendant is sentenced as provided in pages 
2 through 6 of this judgment. The sentence is im-
posed pursuant to the Sentencing Reform Act of 
1984. 

� The defendant has been found not guilty on count(s)
  
 
7 Count(s) any remaining  
 � is 7 are dismissed on the motion of the United

States. 

 It is ordered that the defendant must notify the 
United States attorney for this district within 30 days 
of any change of name, residence, or mailing address 
until all fines, restitution, costs, and special assess-
ments imposed by this judgment are fully paid. If 
ordered to pay restitution, the defendant must notify 
the court and United States attorney of material 
changes in economic circumstances. 

 October 17, 2008
 Date of Imposition of Judgment
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 Charles Norgle 
 Signature of Judge 

 JUDGE CHARLES R. NORGLE, SR 
 Name and Title of Judge 

 October 17, 2008 
 Date 
 

IMPRISONMENT 

 The defendant is hereby committed to the cus-
tody of the United States Bureau of Prisons to be 
imprisoned for a total term of:  

160 months as follows. 160 months on Counts 1, 2, 3, 
5, 6, 7, and 9, respectively; 160 months on Counts 4, 
8, and 10, respectively and 36 months on Counts 11, 
through 23 and 49 through 51, respectively. All 
counts to be served concurrently. 

7 The court makes the following recommendations 
to the Bureau of Prisons: 

Designation to Oxford, Wisconsin. 

� The defendant is remanded to the custody of the 
United States Marshal. 

� The defendant shall surrender to the United 
States Marshal for this district: 

 � at   � a.m. � p.m. on  .

 � as notified by the United States Marshal. 

7 The defendant shall surrender for service of sen-
tence at the institution designated by the Bureau 
of Prisons: 
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 7 before 2 p.m. on January 7, 2009

 � as notified by the United States Marshal. 

 � as notified by the Probation or Pretrial Services 
Office. 

 
RETURN 

I have executed this judgment as follows: 

  Defendant delivered on  to  
a  , with a certified copy of this judgment.

 
 

  UNITED STATES MARSHAL
   
 By DEPUTY

UNITED STATES MARSHAL 
 

SUPERVISED RELEASE 

Upon release from imprisonment, the defendant shall 
be on supervised release for a term of:  

three years on each of Counts 1 through 10; one year 
on each of Counts 11 through 23 and 49 through 51. 
All termss [sic] of supervised release are to be served 
concurrently. 

 The defendant must report to the probation office 
in the district to which the defendant is released 
within 72 hours of release from the custody of the 
Bureau of Prisons. 

The defendant shall not commit another federal, state 
or local crime. 
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The defendant shall not unlawfully possess a con-
trolled substance. The defendant shall refrain from 
any unlawful use of a controlled substance. The de-
fendant shall submit to one drug test within 15 days 
of release from imprisonment and at least two periodic 
drug tests thereafter, as determined by the court. Not 
to exceed 104 tests per year. 

� The above drug testing condition is suspended, 
based on the court’s determination that the de-
fendant poses a low risk of future substance 
abuse. (Check, if applicable.) 

7 The defendant shall not possess a firearm, am-
munition, destructive device, or any other danger-
ous weapon. (Check, if applicable.) 

7 The defendant shall cooperate in the collection of 
DNA as directed by the probation officer. (Check, 
if applicable.) 

� The defendant shall register with the state sex 
offender registration agency in the state where 
the defendant resides, works, or is a student, as 
directed by the probation officer. (Check, if appli-
cable.) 

� The defendant shall participate in an approved 
program for domestic violence. (Check, if applica-
ble.) 

 If this judgment imposes a fine or restitution, it 
is a condition of supervised release that the defen-
dant pay in accordance with the Schedule of Pay-
ments sheet of this judgment. 
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 The defendant must comply with the standard 
conditions that have been adopted by this court as 
well as with any additional conditions on the at-
tached page. 

 
STANDARD CONDITIONS OF SUPERVISION 

1) the defendant shall not leave the judicial district 
without the permission of the court or probation 
officer; 

2) the defendant shall report to the probation officer 
and shall submit a truthful and complete written 
report within the first five days of each month; 

3) the defendant shall answer truthfully all inquir-
ies by the probation officer and follow the in-
structions of the probation officer; 

4) the defendant shall support his or her depend-
ents and meet other family responsibilities; 

5) the defendant shall work regularly at a lawful oc-
cupation, unless excused by the probation officer 
for schooling, training, or other acceptable rea-
sons; 

6) the defendant shall notify the probation officer at 
least ten days prior to any change in residence or 
employment; 

7) the defendant shall refrain from excessive use of 
alcohol and shall not purchase, possess, use, dis-
tribute, or administer any controlled substance or 
any paraphernalia related to any controlled sub-
stances, except as prescribed by a physician; 
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8) the defendant shall not frequent places where 
controlled substances are illegally sold, used, dis-
tributed, or administered; 

9) the defendant shall not associate with any per-
sons engaged in criminal activity, and shall not 
associate with any person convicted of a felony, 
unless granted permission to do so by the proba-
tion officer; 

10) the defendant shall permit a probation officer to 
visit him or her at any time at home or elsewhere 
and shall permit confiscation of any contraband 
observed in plain view of the probation officer; 

11) the defendant shall notify the probation officer 
within seventy-two hours of being arrested or 
questioned by a law enforcement officer; 

12) the defendant shall not enter into any agreement 
to act as an informer or a special agent of a law 
enforcement agency without the permission of 
the court; and 

13) as directed by the probation officer, the defen-
dant shall notify third parties of risks that may 
be occasioned by the defendant’s criminal record 
or personal history or characteristics, and shall 
permit the probation officer to make such notifi-
cations and to confirm the defendant’s compli-
ance with such notification requirement. 

 
CRIMINAL MONETARY PENALTIES 

 The defendant must pay the total criminal mone-
tary penalties under the schedule of payments on 
Sheet 6. 
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 Assessment Fine Restitution
TOTALS: $2,600 $0.00 $0.00 

� The determination of restitution is deferred until 
___. An Amended Judgment in a Criminal Case 
(AO 245C) will be entered after such determina-
tion. 

� The defendant must make restitution (including 
community restitution) to the following payees in 
the amount listed below. 

If the defendant makes a partial payment, each 
payee shall receive an approximately proportioned 
payment, unless specified otherwise in the priority
order or percentage payment column below. How-
ever, pursuant to 18 U.S.C. § 3664(i), all non-
federal victims must be paid before the United 
States is paid. 

 
Name of 
Payee Total Loss* 

Restitution 
Ordered 

Priority or 
Percentage

 

TOTALS $ 0   $ 0
 
� Restitution amount ordered pursuant to plea 

agreement $_________ 

� The defendant must pay interest on restitution 
and a fine of more than $2,500, unless the restitu-
tion or fine is paid in full before the fifteenth day 
after the date of the judgment, pursuant to 18 
U.S.C. § 3612(f). All of the payment options on 
Sheet 6 may be subject to penalties for delinquency 
and default, pursuant to 18 U.S.C. § 3612(g). 
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� The court determined that the defendant does not 
have the ability to pay interest and it is ordered 
that: 

 � the interest requirement is waived for the 
� fine   � restitution. 

 � the interest requirement for the � fine
� restitution is modified as follows: 
 

 
* Findings for the total amount of losses are re-
quired under Chapters 109A, 110, 110A, and 113A of 
Title 18 for the offenses committed on or after Sep-
tember 13, 1994, but before April 23, 1996. 

 
SCHEDULE OF PAYMENTS 

Having assessed the defendant’s ability to pay, pay-
ment of the total criminal monetary penalties are due 
as follows: 

A 7 Lump sum payment of $ 2,600 due immediately,
balance due 

  � not later than                            , or 

  � in accordance � C, � D, � E, or � F below; 
or 

B � Payment to begin immediately (may be com-
bined with � C, � D or, � F below); or 

C � Payment in equal              (e.g., weekly, monthly, 
quarterly) installments of $               over a 
period of                 (e.g., months or years), to 
commence                  (e.g., 30 or 60 days) after 
the date of this judgment; or 
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D � Payment in equal              (e.g., weekly, monthly, 
quarterly) installments of $               over a 
period of                 (e.g., months or years), to 
commence                  (e.g., 30 or 60 days) after 
release from imprisonment to a term of supervi-
sion; or 

E � Payment during the term of supervised release 
will commence within           (e.g., 30 or 60 
days) after release from imprisonment. The 
court will set the payment plan based on an 
assessment of the defendant’s ability to pay at 
that time; or 

F 7 Special instructions regarding the payment of 
criminal monetary penalties: 

The costs of incarceration and supervision are 
waived. 

Unless the court has expressly ordered otherwise, if 
this judgment imposes imprisonment, payment of 
criminal monetary penalties is due during imprison-
ment. All criminal monetary penalties, except those 
payments made through the Federal Bureau of 
Prisons’ Inmate Financial Responsibility Program, 
are made to the clerk of court. 

The defendant shall receive credit for all payments 
previously made toward any criminal monetary pen-
alties imposed. 

� Joint and Several 

 Defendant and Co-Defendant Names and Case 
Numbers (including defendant number), Total 
Amount, Joint and Several Amount, and corre-
sponding payee, if appropriate. 
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7 The defendant shall pay the cost of prosecution.
$245,101.77 * see attachment 

� The defendant shall pay the following court cost(s):

 
� The defendant shall forfeit the defendant’s in-

terest in the following property to the United 
States:  

 

 
UNITED STATES DISTRICT COURT  
NORTHERN DISTRICT OF ILLINOIS  

EASTERN DIVISION 
 
UNITED STATES  
OF AMERICA 

    v. 

MICHAEL A. VALLONE, 
EDWARD B. BARTOLI, 
ROBERT W. HOPPER, 
TIMOTHY SHAWN DUNN, 
WILLIAM S. COVER, and 
MICHAEL T. DOWD 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
No. 04 CR 372 
Judge Charles R. 
Norgle, Sr. 

 
NOTICE OF COSTS OF PROSECUTION  

 The UNITED STATES OF AMERICA, by its 
attorney, PATRICK J. FITZGERALD, United States 
Attorney for the Northern District of Illinois, hereby 
gives notice that costs of prosecution in the amount of 
at least $245,101.77 apply to the indictment in this 
case and are to be assessed to the above-captioned 
defendants pursuant to 26 U.S.C. §§ 7201, 7206(1) 
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and 7206(2). See United States v. Jungels, 910 F.2d 
1501, 1503-04 (7th Cir. 1990). In support of this 
notice, the government submits the attached spread-
sheet enumerating costs relating to trial witnesses 
and the reproduction of some of the documents in this 
case. 

Respectfully submitted, 

PATRICK J. FITZGERALD  
United States Attorney 

 By: /s/ Stephen L. Heinze
  STEPHEN L. HEINZE

Assistant United States Attorney 
United States Attorney’s Office  
219 S. Dearborn Street, 5th Fl.  
Chicago, Illinois 60604 
(312) 886-1265 

 

 
CERTIFICATE OF SERVICE  

The undersigned Assistant United States Attorney 
certifies that in accordance with FED. R. CIV. P. 5, 
LR5.5, and the General Order on Electronic Case 
Filing (ECF), the following document: 
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NOTICE OF COSTS OF PROSECUTION 

was served pursuant to the district court’s ECF 
system as to ECF filers. 

  /s/ Stephen L. Heinze
 By: STEPHEN HEINZE

Assistant United States Attorney 
United States Attorney’s Office  
219 S. Dearborn Street, 5th Fl.  
Chicago, Illinois 60604 
(312) 886-1265 
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Witnesses 
                                     A
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Witness
Fees 

Air, 
Train 
travel 

POV 
Travel 

Local
Transport/ 
Parking 

 
Meals & 
Lodging 

 
Total 

  $120.00 $0.00 $314.28 $102.24 $0.00 $536.52
$7,035.00

  $160.00 $0.00 $97.00 $114.00 $0.00 $371.00

  $200.00 $0.00 $169.75 $134.00 $0.00 $503.75

  $0.00
$160.00

$853.84
$970.70

$0.00
$0.00

$0.00 
$66.00 

$0.00
$192.00

$853.84
$1,388.70

  $200.00
$80.00

$0.00
$0.00

$72.75
$29.10

$140.00 
$56.00 

$0.00
$0.00

$412.75
$165.10

  $280.00
$120.00

$271.80
$271.00

$0.00
$0.00

$520.58 
$101.25 

$2,448.00
$128.00

$3,520.38
$620.25

  $80.00
$0.00

$0.00
$241.00

$0.00
$0.00

$181.37 
$0.00 

$64.00
$0.00

$325.37
$241.00

  $160.00 $0.00 $80.00 $64.00 $0.00 $304.00

  $160.00 $0.00 $176.40 $112.00 $0.00 $448.40

  $0.00 $0.00 $0.00 $0.00 $0.00 $0.00

  $120.00 $0.00 $9.73 $40.00 $0.00 $169.73

  $0.00 $0.00 $0.00 $0.00 $0.00 $0.00

  $0.00 $0.00 $0.00 $0.00 $0.00 $0.00

  $200.00 $0.00 $660.79 $86.00 $128.00 $1,074.79

  $40.00 $0.00 $15.15 $26.00 $0.00 $81.15

   $200.00    $0.00  $56.56    $41.80      $0.00 $298.36

  $160.00 $669.11 $37.88 $112.41 $490.00 $1,469.40

  $160.00 $170.00 $30.30 $270.36 $416.00 $1,046.66

  $0.00 $0.00 $0.00 $0.00 $0.00 $0.00

  $0.00 $0.00 $0.00 $0.00 $0.00 $0.00

  $0.00 $0.00 $0.00 $0.00 $0.00 $0.00

   $20,866.15
Witness Total

Document Scanning and Copying 

DAPS Initial Scanning Contract – 2000  $200,000.00
DAPS Add’l Scanning Contract – 2003  $20,000.00
Antigua 
Government 

Bank Records Copying – 2004  $4,235.62
$224,235.62

Document Total
   $245,101.77

Grand Total
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ADDITIONAL FORFEITED PROPERTY 

*see attachment 

 
UNITED STATES DISTRICT COURT  
NORTHERN DISTRICT OF ILLINOIS  

EASTERN DIVISION 
 
UNITED STATES  
OF AMERICA 

    v. 

WILLIAM S. COVER 

) 
) 
) 
) 
) 

04 CR 372-5 
Judge Charles R. 
Norgle, Sr. 

 
PRELIMINARY ORDER OF FORFEITURE 

 This cause comes before the Court on motion of 
the United States for entry of a preliminary order of 
forfeiture as to specific property pursuant to the 
provisions of Title 18, United States Code, Section 
981(a)(1)(C) and Title 28, United States Code, Section 
2461(c),Title 21, United States Code, Section 853(p), 
and Fed. R. Crim. P. 32.2, and the Court being fully 
informed hereby finds as follows: 

 (a) On June 24, 2004, a superseding indictment 
was returned charging defendant WILLIAM S. COV-
ER and others with violations of mail fraud and wire 
fraud offenses pursuant to the provisions of 18 U.S.C. 
§§ 1341 and 1343, among other violations; 

 (b) The superseding indictment sought forfei-
ture to the United States of specific property pursuant 
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to the provisions of 18 U.S.C. § 981(a)(1)(C) and 28 
U.S.C. § 2461(c); 

 (c) Beginning on February 26, 2008, a jury trial 
was held before this Court; 

 (d) On May 19, 2008, the jury returned a ver-
dict of guilty against defendant WILLIAM S. COVER 
as to certain counts of the superseding indictment, 
including Counts Five through Ten, thereby making 
the property named in the superseding indictment 
subject to forfeiture pursuant to 18 U.S.C. 
§ 981(a)(1)(C) and 28 U.S.C. § 2461(c); 

 (e) Furthermore, defendant WILLIAM S. COV-
ER waived his rights to have the forfeiture allega-
tions in the superseding indictment considered by the 
jury. It was agreed instead that this Court would 
consider matters relating to forfeiture; 

 (f) Specifically, the superseding indictment 
sought forfeiture of $4,125,000 in United States 
currency, in that such sum in the aggregate was 
received as a result of the offenses charged in Counts 
Five through Ten of the superseding indictment. 
Further, the following real property belonging to 
defendant WILLIAM S. COVER was also named in 
the superseding indictment as property subject to 
forfeiture: 

1. Real property commonly known as 11 S 
467 Whittington Lane, Naperville, Illi-
nois (“Whittington property”), legally de-
scribed as follows: 
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 LOT 116 IN WHEATLAND SOUTH 
UNIT NO. FOUR, A SUBDIVISION IN 
THE SOUTHEAST QUARTER OF 
SECTION 10, TOWNSHIP 37 NORTH, 
RANGE 9 EAST OF THE THIRD 
PRINCIPAL MERIDIAN, ACCORDING 
TO THE PLAT THEREOF RECORDED 
OCTOBER 17, 1974, AS DOCUMENT 
R74-25881, AND CERTIFICATE OF 
CORRECTION RECORDED NOVEM-
BER 13, 1974, AS DOCUMENT NO. 
R74-28228, AND CERTIFICATE OF 
CORRECTION RECORDED NOVEM-
BER 1, 1974, AS DOCUMENT NO. R74-
27326, AND CERTIFICATE OF COR-
RECTION RECORDED AUGUST 11, 
1975, AS DOCUMENT NO. R75-20527, 
IN WILL COUNTY, ILLINOIS. 

PIN: 07-01-10-409-003. 

 (g) At the time of sentencing, the United States 
shall request the entry of a joint and several forfei-
ture judgment against defendant WILLIAM S. COV-
ER in the amount of $4,055,840.36 and further the 
entry of a preliminary order of forfeiture for the 
foregoing funds and the Whittington property, be-
cause the funds and real property are subject to 
forfeiture pursuant to the provisions of 18 U.S.C. 
§ 981(a)(1)(C) and 28 U.S.C. § 2461(c); 

 (h) Pursuant to the provisions of 18 U.S.C. 
§ 981(a)(1)(C) and 28 U.S.C. § 2461(c), the United 
States seeks a joint and several forfeiture judgment 
against defendant COVER in the amount of 
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$4,055,840.36 and forfeiture of the Whittington 
property, in which all right, title, and interest that 
defendant COVER may have in the property may be 
disposed of according to law. 

 (i) The United States request that the terms 
and conditions of this preliminary order of forfeiture 
entered by the Court be made part of the sentence 
imposed against defendant WILLIAM S. COVER and 
included in any judgment and commitment order 
entered in this case against him. 

 Accordingly, it is hereby ORDERED, AD-
JUDGED and DECREED: 

 1. That, pursuant to Title 18, United States 
Code, Section 981(a)(1)(C), Title 28, United States 
Code, Section 2461(c), and Fed. R. Crim. P. 32.2, a 
joint and several forfeiture judgment is entered 
against defendant WILLIAM S. COVER in the 
amount of $4,055,840.36. It is further ordered, 

 2. That, accordingly, all right title and interest 
defendant WILLIAM S. COVER may have in funds in 
the amount of $4,055,840.36 is hereby forfeit to the 
United States of America for disposition according to 
law. It is further ordered, 

 3. That, pursuant to 18 U.S.C. § 981(a)(1)(C), 28 
U.S.C. § 2461(c), and Fed. R. Crim. P. 32.2, all right, 
title, and interest defendant WILLIAM S. COVER 
may have in the following real property is hereby 
forfeit to the United States of America for disposition 
according to law: 
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a. Real property commonly known as 11 S 
467 Whittington Lane, Naperville, Illi-
nois (“Whittington property”), legally de-
scribed as follows: 

 LOT 116 IN WHEATLAND SOUTH 
UNIT NO. FOUR, A SUBDIVISION IN 
THE SOUTHEAST QUARTER OF 
SECTION 10, TOWNSHIP 37 NORTH, 
RANGE 9 EAST OF THE THIRD 
PRINCIPAL MERIDIAN, ACCORDING 
TO THE PLAT THEREOF RECORDED 
OCTOBER 17, 1974, AS DOCUMENT 
R74-25881, AND CERTIFICATE OF 
CORRECTION RECORDED NOVEM-
BER 13, 1974, AS DOCUMENT NO. 
R74-28228, AND CERTIFICATE OF 
CORRECTION RECORDED NOVEM-
BER 1, 1974, AS DOCUMENT NO. R74-
27326, AND CERTIFICATE OF COR-
RECTION RECORDED AUGUST 11, 
1975, AS DOCUMENT NO. R75-20527, 
IN WILL COUNTY, ILLINOIS. 

PIN: 07-01-10-409-003. 

It is further ordered, 

 4. That, pursuant to the provisions of 21 U.S.C. 
§ 853(g), as incorporated by 28 U.S.C. § 2461(c), upon 
entry of this preliminary order of forfeiture, the 
United States Department of Treasury shall seize and 
take custody of the Whittington property, for disposi-
tion as the Attorney General may direct. It is further 
ordered, 



App. 263 

 5. That, pursuant to the provisions of 21 U.S.C. 
§ 853(n)(1), as incorporated by 28 U.S.C. § 2461(c), 
upon entry of a preliminary order of forfeiture, the 
United States shall publish notice of the order and of 
its intent to dispose of the property according to law. 
The government may also, pursuant to statute, to the 
extent practicable, provide direct written notice to 
any person known to have alleged an interest in the 
property that is the subject of the preliminary order 
of forfeiture. It is further ordered, 

 6. That, pursuant to the provisions of 21 U.S.C. 
§ 853(n)(2), as incorporated by 28 U.S.C. § 2461(c), if, 
following notice as directed by this Court and 21 
U.S.C. § 853(n)(1), any person, other than the de-
fendant, asserts a legal claim in the property which 
has been ordered forfeit to the United States within 
thirty days of the final publication of notice or this 
receipt of notice under paragraph five (5), whichever 
is earlier, and petitions the Court for a hearing to 
adjudicate the validity of this alleged interest in the 
property, the government shall request a hearing. 
The hearing shall be held before the Court alone, 
without a jury. It is further ordered, 

 7. That, following the Court’s disposition of all 
third parties’ interests, upon the government’s mo-
tion, the Court shall, if appropriate, enter a final 
order of forfeiture, as to the subject property, vesting 
clear title in the United States of America. 

 8. That, pursuant to 18 U.S.C. § 981(a)(1)(C), 28 
U.S.C. § 2461(c), and Fed. R. Crim, P. 32.2, the terms 
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and conditions of this preliminary order of forfeiture 
shall be made part of the sentence imposed against 
defendant WILLIAM S. COVER and included in any 
judgment and commitment order entered in this case 
against him. It is further ordered, 

 9. This Court shall retain jurisdiction in this 
matter to take additional action and enter further 
orders as necessary to implement and enforce this 
forfeiture order. 

 /s/ Charles R. Norgle, Sr.
  CHARLES R. NORGLE, SR.

United States District Judge 
 
DATED: 10/17/08 
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UNITED STATES DISTRICT COURT 

NORTHERN District of 
ILLINOIS,

EASTERN DIVISION
 

UNITED STATES 
OF AMERICA 

V. 

MICHAEL A. VALLONE 

JUDGMENT IN A 
CRIMINAL CASE 

Case Number: 04 CR 372-1

USM Number: 21528-424 
Richard H. McLeese 

 Defendant’s Attorney
 
THE DEFENDANT: 

� pleaded guilty to count(s)  

� pleaded nolo contendere to count(s)
which was accepted by the court. 

 

X was found guilty on count(s) 
after a plea of not guilty. 

One through Thirty-
seven. (superseding)  

The defendant is adjudicated guilty of these offenses: 

Title & Section 
Nature of  
Offense 

Offense
Ended Count 

18 U.S.C. §371 Conspiracy 2003 
[December]

One (ss) 

18 U.S.C. §1341 Mail Fraud  2,3,5,6,7,9
and 10ss

18 U.S.C. §1343 Wire Fraud  4 and 8 
(ss) 

26 U.S.C. §7206(2) Aid or Assist 
Preparation 
of False Tax 
Document 

 11-34 (ss)
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26 U.S.C. §7201 Attempt to Evade 
or defeat Tax 

35-37 (ss)

 
 The defendant is sentenced as provided in pages 2 
through  7   of this judgment. The sentence is imposed 
pursuant to the Sentencing Reform Act of 1984. 

� The defendant has been found not guilty on count(s)
  
 
X Count(s) any remaining counts 
 � is X are dismissed on the motion of the United 

States. 

 It is ordered that the defendant must notify the 
United States attorney for this district within 30 days 
of any change of name, residence, or mailing address 
until all fines, restitution, costs, and special assess-
ments imposed by this judgment are fully paid. If 
ordered to pay restitution, the defendant must notify 
the court and United States attorney of material 
changes in economic circumstances. 

 OCTOBER 2, 2008
 Date of Imposition of Judgment

Charles R. Norgle 
 Signature of Judge

 JUDGE CHARLES R. NORGLE 
 Name and Title of Judge

 OCTOBER 2, 2008 
 Date 
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IMPRISONMENT 

 The defendant is hereby committed to the cus-
tody of the United States Bureau of Prisons to be 
imprisoned for a total term of:  

223 months as follows 60 months on Counts One, 
Two, Three, Five, Six Seven, Nine and 35 through 37 
to be served concurrently; 223 months on Counts 
Four, Eight, and Ten to be served concurrently; and 
36 months on Counts 11 through 34, to be served 
concurrently. 

X The court makes the following recommendations 
to the Bureau of Prisons: 

Designation to a facility located in Southern Illinois.

X The defendant is remanded to the custody of the 
United States Marshal. 

� The defendant shall surrender to the United 
States Marshal for this district: 

 � at   � a.m. � p.m. on  .

 � as notified by the United States Marshal. 

� The defendant shall surrender for service of sen-
tence at the institution designated by the Bureau 
of Prisons: 

 � before 2 p.m. on  .

 � as notified by the United States Marshal. 

 � as notified by the Probation or Pretrial Services 
Office. 
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RETURN 

I have executed this judgment as follows: 

  Defendant delivered on  to  
a  , with a certified copy of this judgment.

 
 

  UNITED STATES MARSHAL
 By  
  DEPUTY UNITED STATES MARSHAL
 

SUPERVISED RELEASE 

Upon release from imprisonment, the defendant shall 
be on supervised release for a term of: 

three years each on Counts 1 through 10 and 35-37; 
and one year each on Counts 11 through 34. All terms 
of supervised release to be served concurrently with 
each other. 

 The defendant must report to the probation office 
in the district to which the defendant is released 
within 72 hours of release from the custody of the 
Bureau of Prisons. 

The defendant shall not commit another federal, state 
or local crime. 

The defendant shall not unlawfully possess a con-
trolled substance. The defendant shall refrain from 
any unlawful use of a controlled substance. The de-
fendant shall submit to one drug test within 15 days 
of release from imprisonment and at least two periodic 
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drug tests thereafter, as determined by the court. Not 
to exceed 104 tests per year. 

� The above drug testing condition is suspended, 
based on the court’s determination that the de-
fendant poses a low risk of future substance 
abuse. (Check, if applicable.) 

X The defendant shall not possess a firearm, am-
munition, destructive device, or any other danger-
ous weapon. (Check, if applicable.) 

X The defendant shall cooperate in the collection of 
DNA as directed by the probation officer. (Check, 
if applicable.) 

� The defendant shall register with the state sex 
offender registration agency in the state where 
the defendant resides, works, or is a student, as 
directed by the probation officer. (Check, if appli-
cable.) 

� The defendant shall participate in an approved 
program for domestic violence. (Check, if applica-
ble.) 

 If this judgment imposes a fine or restitution, it 
is a condition of supervised release that the defen-
dant pay in accordance with the Schedule of Pay-
ments sheet of this judgment. 

 The defendant must comply with the standard 
conditions that have been adopted by this court as 
well as with any additional conditions on the at-
tached page. 
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STANDARD CONDITIONS OF SUPERVISION 

1) the defendant shall not leave the judicial district 
without the permission of the court or probation 
officer; 

2) the defendant shall report to the probation officer 
and shall submit a truthful and complete written 
report within the first five days of each month; 

3) the defendant shall answer truthfully all inquir-
ies by the probation officer and follow the in-
structions of the probation officer; 

4) the defendant shall support his or her depend-
ents and meet other family responsibilities; 

5) the defendant shall work regularly at a lawful oc-
cupation, unless excused by the probation officer 
for schooling, training, or other acceptable rea-
sons; 

6) the defendant shall notify the probation officer at 
least ten days prior to any change in residence or 
employment; 

7) the defendant shall refrain from excessive use of 
alcohol and shall not purchase, possess, use, dis-
tribute, or administer any controlled substance or 
any paraphernalia related to any controlled sub-
stances, except as prescribed by a physician; 

8) the defendant shall not frequent places where 
controlled substances are illegally sold, used, dis-
tributed, or administered; 

9) the defendant shall not associate with any per-
sons engaged in criminal activity, and shall not 
associate with any person convicted of a felony, 
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unless granted permission to do so by the proba-
tion officer; 

10) the defendant shall permit a probation officer to 
visit him or her at any time at home or elsewhere 
and shall permit confiscation of any contraband 
observed in plain view of the probation officer; 

11) the defendant shall notify the probation officer 
within seventy-two hours of being arrested or 
questioned by a law enforcement officer; 

12) the defendant shall not enter into any agreement 
to act as an informer or a special agent of a law 
enforcement agency without the permission of 
the court; and 

13) as directed by the probation officer, the defen-
dant shall notify third parties of risks that may 
be occasioned by the defendant’s criminal record 
or personal history or characteristics, and shall 
permit the probation officer to make such notifi-
cations and to confirm the defendant’s compli-
ance with such notification requirement. 

 
SPECIAL CONDITIONS OF SUPERVISION 

The defendant shall provide the probation officer with 
access to any requested financial information. 

The defendant shall pay any outstanding income 
taxes owed. 
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CRIMINAL MONETARY PENALTIES 

 The defendant must pay the total criminal mone-
tary penalties under the schedule of payments on 
Sheet 6. 

 Assessment Fine Restitution
TOTALS: $3,700 $0.00 $0.00 

� The determination of restitution is deferred until 
___. An Amended Judgment in a Criminal Case 
(AO 245C) will be entered after such determina-
tion. 

� The defendant must make restitution (including 
community restitution) to the following payees in 
the amount listed below. 

If the defendant makes a partial payment, each 
payee shall receive an approximately proportioned 
payment, unless specified otherwise in the priority
order or percentage payment column below. How-
ever, pursuant to 18 U.S.C. § 3664(i), all non-
federal victims must be paid before the United 
States is paid. 

 
Name of 
Payee Total Loss* 

Restitution 
Ordered 

Priority or 
Percentage 

 

TOTALS $ 0   $ 0
 
� Restitution amount ordered pursuant to plea 

agreement $_________ 
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� The defendant must pay interest on restitution 
and a fine of more than $2,500, unless the restitu-
tion or fine is paid in full before the fifteenth day 
after the date of the judgment, pursuant to 18 
U.S.C. § 3612(f). All of the payment options on 
Sheet 6 may be subject to penalties for delinquency 
and default, pursuant to 18 U.S.C. § 3612(g). 

� The court determined that the defendant does not 
have the ability to pay interest and it is ordered 
that: 

 � the interest requirement is waived for the 
� fine   � restitution. 

 � the interest requirement for the � fine
� restitution is modified as follows: 

 
* Findings for the total amount of losses are required 
under Chapters 109A, 110, 110A, and 113A of Title 
18 for offenses committed on or after September 13, 
1994, but before April 23, 1996. 

 
SCHEDULE OF PAYMENTS 

Having assessed the defendant’s ability to pay, pay-
ment of the total criminal monetary penalties are due 
as follows: 

A X Lump sum payment of $ 3,700 due immediately,
balance due 

  � not later than                            , or 

  � in accordance � C, � D, � E, or � F below; 
or 
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B � Payment to begin immediately (may be com-
bined with � C, � D or, � F below); or 

C � Payment in equal              (e.g., weekly, monthly, 
quarterly) installments of $               over a 
period of                 (e.g., months or years), to 
commence                  (e.g., 30 or 60 days) after 
the date of this judgment; or 

D � Payment in equal              (e.g., weekly, monthly, 
quarterly) installments of $               over a 
period of                 (e.g., months or years), to 
commence                  (e.g., 30 or 60 days) after 
release from imprisonment to a term of supervi-
sion; or 

E � Payment during the term of supervised release 
will commence within           (e.g., 30 or 60 
days) after release from imprisonment. The 
court will set the payment plan based on an 
assessment of the defendant’s ability to pay at 
that time; or 

F X Special instructions regarding the payment of 
criminal monetary penalties: 

The costs on [sic] incarceration and supervision 
are waived. 

Unless the court has expressly ordered otherwise, if 
this judgment imposes imprisonment, payment of 
criminal monetary penalties is due during imprison-
ment. All criminal monetary penalties, except those 
payments made through the Federal Bureau of 
Prisons’ Inmate Financial Responsibility Program, 
are made to the clerk of the court. 
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The defendant shall receive credit for all payments 
previously made toward any criminal monetary pen-
alties imposed. 

� Joint and Several 

 Defendant and Co-Defendant Names and Case 
Numbers (including defendant number), Total 
Amount, Joint and Several Amount, and corre-
sponding payee, if appropriate. 

7 The defendant shall pay the cost of prosecution.
[/s/ CBN $245,101.77 *see attachment] 

� The defendant shall pay the following court cost(s):

 

� The defendant shall forfeit the defendant’s in-
terest in the following property to the United 
States:  
 

 
Payments shall be applied in the following order: 
(1) assessment, (2) restitution principal, (3) restitu-
tion interest, (4) fine principal, (5) fine interest, 
(6) community restitution, (7) penalties, and (8) costs, 
including cost of prosecution and court costs. 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
 
UNITED STATES 
OF AMERICA 

    v. 

MICHAEL A. VALLONE, 
EDWARD B. BARTOLI, 
ROBERT W. HOPPER, 
TIMOTHY SHAWN DUNN, 
WILLIAM S. COVER, and 
MICHAEL T. DOWD 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
No. 04 CR 372 
Judge 
 Charles R. Norgle, Sr.

 
NOTICE OF COSTS OF PROSECUTION 

 The UNITED STATES OF AMERICA, by its 
attorney, PATRICK J. FITZGERALD, United States 
Attorney for the Northern District of Illinois, hereby 
gives notice that costs of prosecution in the amount of 
at least $245,101.77 apply to the indictment in this 
case and are to be assessed to the above-captioned 
defendants pursuant to 26 U.S.C. §§ 7201, 7206(1) 
and 7206(2). See United States v. Jungels, 910 F.2d 
1501, 1503-04 (7th Cir. 1990). In support of this 
notice, the government submits the attached spread-
sheet enumerating costs relating to trial witnesses 
and the reproduction of some of the documents in this 
case. 
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 Respectfully submitted,

PATRICK J. FITZGERALD 
United States Attorney 

 By: /s/ Stephen L. Heinze
  STEPHEN L. HEINZE

Assistant United States Attorney
United States Attorney’s Office
219 S. Dearborn Street, 5th Fl. 
Chicago, Illinois 60604 
(312) 886-1265 

 

 
CERTIFICATE OF SERVICE  

 The undersigned Assistant United States Attor-
ney certifies that in accordance with FED. R. CIV. P. 
5, LR5.5, and the General Order on Electronic Case 
Filing (ECF), the following document: 

NOTICE OF COSTS OF PROSECUTION 

was served pursuant to the district court’s ECF 
system as to ECF filers. 

  /s/ Stephen L. Heinze
 By: STEPHEN HEINZE

Assistant United States Attorney
United States Attorney’s Office
219 S. Dearborn Street, 5th Fl. 
Chicago, Illinois 60604 
(312) 886-1265 
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Witness
Fees 

Air, 
Train 
travel 

POV 
Travel 

Local
Transport/ 
Parking 

 
Meals & 
Lodging 

 
Total 

 3/4, 3/5, 3/6 
IRS Trial Prep Contract 

$120.00 $0.00 $314.28 $102.24 $0.00 $536.52
$7,035.00

 2/13,3/6,3/10, 3/11 $160.00 $0.00 $97.00 $114.00 $0.00 $371.00

 2/14,3/7,3/10,3/11,3/12 $200.00 $0.00 $169.75 $134.00 $0.00 $503.75

 3/10-3/13 
3/10-3/13 

$0.00
$160.00

$853.84
$970.70

$0.00
$0.00

$0.00 
$66.00 

$0.00
$192.00

$853.84
$1,388.70

 2/29/08, 3/6,3/9, 
3/11,3/12 
3/13, 3/17/08 

$200.00

$80.00

$0.00

$0.00

$72.75

$29.10

$140.00 
 

$56.00 

$0.00

$0.00

$412.75

$165.10

 3/15-3/21 
3/23-3/25 

$280.00
$120.00

$271.80
$271.00

$0.00
$0.00

$520.58 
$101.25 

$2,448.00
$128.00

$3,520.38
$620.25

 3/25, 3/26 $80.00
$0.00

$0.00
$241.00

$0.00
$0.00

$181.37 
$0.00 

$64.00
$0.00

$325.37
$241.00

 3/8,3/21,3/25, 3/26 $160.00 $0.00 $80.00 $64.00 $0.00 $304.00

 2/22,3/8,3/10,3/27 $160.00 $0.00 $176.40 $112.00 $0.00 $448.40

 NO REIMB FORM $0.00 $0.00 $0.00 $0.00 $0.00 $0.00

 2/28, 3/4, 3/31 $120.00 $0.00 $9.73 $40.00 $0.00 $169.73

 NO REIMB FORM $0.00 $0.00 $0.00 $0.00 $0.00 $0.00

 NO REIMB FORM $0.00 $0.00 $0.00 $0.00 $0.00 $0.00

 3/15, 4/2, 4/3, 4/6, 4/7 $200.00 $0.00 $660.79 $86.00 $128.00 $1,074.79

 4/7 $40.00 $0.00 $15.15 $26.00 $0.00 $81.15

 4/5/08-4/9/08      $200.00    $0.00  $56.56    $41.80      $0.00 $298.36

 4/22/08-4/25/08 $160.00 $669.11 $37.88 $112.41 $490.00 $1,469.40

 4/23/08, 4/24, 
4/27, 4/28 

$160.00 $170.00 $30.30 $270.36 $416.00 $1,046.66

 NO REIMB FORM $0.00 $0.00 $0.00 $0.00 $0.00 $0.00

 NO REIMB FORM $0.00 $0.00 $0.00 $0.00 $0.00 $0.00

 NO REIMB FORM $0.00 $0.00 $0.00 $0.00 $0.00 $0.00

   $20,866.15
Witness Total

Document Scanning and Copying 

DAPS Initial Scanning Contract – 2000  $200,000.00
DAPS Add’l Scanning Contract – 2003  $20,000.00
Antigua 
Government 

Bank Records Copying – 2004  $4,235.62
$224,235.62

Document Total
   $245,101.77

Grand Total
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ADDITIONAL FORFEITED PROPERTY 

See attached preliminary order of forfeiture. 

 
UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

UNITED STATES 
OF AMERICA 

    v. 

MICHAEL A. VALLONE 

) 
) 
) 
) 
) 

 

04 CR 372-1 
Judge Charles R. Norgle, Sr.

 
PRELIMINARY ORDER OF FORFEITURE 

 This cause comes before the Court on motion of 
the United States for entry of a preliminary order of 
forfeiture as to specific property pursuant to the 
provisions of Title 18, United States Code, Section 
981(a)(1)(C) and Title 28, United States Code, Section 
2461(c), Title 21, United States Code, Section 853(p), 
and Fed. R. Crim. P. 32.2, and the Court being fully 
informed hereby finds as follows: 

 (a) On June 24, 2004, a superseding indictment 
was returned charging defendant MICHAEL A. 
VALLONE and others with violations of mail fraud 
and wire fraud offenses pursuant to the provisions of 
18 U.S.C. §§ 1341 and 1343, among other violations; 

 (b) The superseding indictment sought forfei-
ture to the United States of specific property pursuant 
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to the provisions of 18 U.S.C. § 981(a)(1)(C) and 28 
U.S.C. § 2461(c); 

 (c) Beginning on February 26, 2008, a jury trial 
was held before this Court; 

 (d) On May 19, 2008, the jury returned a verdict 
of guilty against defendant MICHAEL A. VALLONE 
as to certain counts of the superseding indictment, 
including Counts Five through Ten, thereby mak- 
ing the property named in the superseding indict-
ment subject to forfeiture pursuant to 18 U.S.C. 
§ 981(a)(1)(C) and 28 U.S.C. § 2461(c); 

 (e) Furthermore, defendant MICHAEL A. 
VALLONE waived his rights to have the forfeiture 
allegations in the superseding indictment considered 
by the jury. It was agreed instead that this Court 
would consider matters relating to forfeiture; 

 (f ) Specifically, the superseding indictment 
sought forfeiture of $4,125,000 in United States 
currency, in that such sum in the aggregate was 
received as a result of the offenses charged in Counts 
Five through Ten of the superseding indictment. 
Further, the following real property belonging to 
defendant MICHAEL A. VALLONE was also named 
in the superseding indictment as property subject to 
forfeiture: 

1. Real property commonly known as 11901 
Brookshire Drive, Orland Park, Illinois 
(“Brookshire property”), legally described 
as follows: 
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 LOT 62 IN BROOK HILLS WEST 
P.U.D. UNIT 1, BEING A SUBDIVI-
SION IN SECTION 30, TOWNSHIP 36 
NORTH, RANGE 12, EAST OF THE 
THIRD PRINCIPAL MERIDIAN, IN 
COOK COUNTY, ILLINOIS. 

 PIN: 27-30-315-007. 

 (g) At the time of sentencing, the United States 
shall request the entry of a forfeiture judgment 
against defendant MICHAEL A. VALLONE in the 
amount of $4,055,840.26 and further the entry of a 
preliminary order of forfeiture for the foregoing funds 
and the Brookshire property, because the funds and 
real property are subject to forfeiture pursuant to the 
provisions of 18 U.S.C. § 981(a)(1)(C) and 28 U.S.C. 
§ 2461(c); 

 (h) Pursuant to the provisions of 18 U.S.C. 
§ 981(a)(1)(C) and 28 U.S.C. § 2461(c), the United 
States seeks a forfeiture judgment against defendant 
VALLONE in the amount of $4,055,840.26 and forfei-
ture of the Brookshire property, in which all right, 
title, and interest that defendant VALLONE may 
have in the property may be disposed of according to 
law. 

 (i) The United States submits that the following 
bank accounts are substitute assets available to 
partially satisfy an outstanding judgment entered by 
the Court and requests that this Court enter an order 
of forfeiture as to the property for disposition accord-
ing to law: 
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Bank accounts with the Global Bank of 
Commerce in Antigua, held in the names of 
Cambridge Ventures or Regency Ventures, 
including accounts numbered 2030701, 
2030721, 2030221, 1531901, 15311801, 
1531811, and 1531831. 

 (j) The United States requests that the terms 
and conditions of this preliminary order of forfeiture 
entered by the Court be made part of the sentence 
imposed against defendant MICHAEL A. VALLONE 
and included in any judgment and commitment order 
entered in this case against him. 

 Accordingly, it is hereby ORDERED, AD-
JUDGED and DECREED: 

 1. That, pursuant to Title 18, United States 
Code, Section 981(a)(1)(C), Title 28, United States 
Code, Section 2461(c), and Fed. R. Crim. P. 32.2, a 
judgment is entered against defendant MICHAEL A. 
VALLONE in the amount of $4,055,840.26. It is 
further ordered, 

 2. That, accordingly, all right title and interest 
defendant MICHAEL A. VALLONE may have in 
funds in the amount of $4,055,840.26 is hereby forfeit 
[sic] to the United States of America for disposition 
according to law. It is further ordered, 

 3. That, pursuant to 18 U.S.C. § 981(a)(1)(C), 28 
U.S.C. § 2461(c), and Fed. R. Crim. P. 32.2, all right, 
title, and interest defendant MICHAEL A. VALLONE 
may have in the following real property is hereby 
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forfeit [sic] to the United States of America for dispo-
sition according to law: 

a. Real property commonly known as 11901 
Brookshire Drive, Orland Park, Illinois 
(“Brookshire property”), legally described as 
follows: 

 LOT 62 IN BROOK HILLS WEST P.U.D. 
UNIT 1, BEING A SUBDIVISION IN SEC-
TION 30, TOWNSHIP 36 NORTH, RANGE 
12, EAST OF THE THIRD PRINCIPAL ME-
RIDIAN, IN COOK COUNTY, ILLINOIS. 

 PIN: 27-30-315-007. 

It is further ordered, 

 4. That, pursuant to 21 U.S.C. § 853(p), as 
incorporated by 28 U.S.C. 2461(c), all right, title and 
interest of defendant MICHAEL A. VALLONE in the 
bank accounts with the Global Bank of Commerce 
in Antigua, held in the names of Cambridge Ventures 
or Regency Ventures, including accounts numbered 
2030701, 2030721, 2030221, 1531901, 15311801, 
1531811, and 1531831, is hereby forfeit [sic] to the 
United States of America for disposition according to 
law. It is further ordered, 

 5. That, pursuant to the provisions of 21 U.S.C. 
§ 853(g), as incorporated by 28 U.S.C. § 2461(c), upon 
entry of this preliminary order of forfeiture, the 
United States Department of Treasury shall seize and 
take custody of the foregoing funds in the bank ac-
counts with the Global Bank of Commerce in Antigua, 
held in the names of Cambridge Ventures or Regency 
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Ventures, including accounts numbered 2030701, 
2030721, 2030221, 1531901, 15311801, 1531811, and 
1531831, and the Brookshire property, for disposition 
as the Attorney General may direct; 

 6. That, pursuant to the provisions of 21 U.S.C. 
§ 853(n)(1), as incorporated by 28 U.S.C. § 2461(c), 
upon entry of a preliminary order of forfeiture, the 
United States shall publish notice of the order and of 
its intent to dispose of the property according to law. 
The government may also, pursuant to statute, to the 
extent practicable, provide direct written notice to 
any person known to have alleged an interest in the 
property that is the subject of the preliminary order 
of forfeiture, including Tina Vallone. It is further 
ordered, 

 7. That, pursuant to the provisions of 21 U.S.C. 
§ 853(n)(2), as incorporated by 28 U.S.C. § 2461(c), if, 
following notice as directed by this Court and 21 
U.S.C. § 853(n)(1), any person, other than the de-
fendant, asserts a legal claim in the property which 
has been ordered forfeit [sic] to the United States 
within thirty days of the final publication of notice or 
this receipt of notice under paragraph six (6), which-
ever is earlier, and petitions the Court for a hearing 
to adjudicate the validity of this alleged interest in 
the property, the government shall request a hearing. 
The hearing shall be held before the Court alone, 
without a jury. It is further ordered, 

 8. That, following the Court’s disposition of 
all third parties’ interests, upon the government’s 
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motion, the Court shall, if appropriate, enter a final 
order of forfeiture, as to the subject property, vesting 
clear title in the United States of America. 

 9. That, pursuant to 18 U.S.C. § 981(a)(1)(C), 28 
U.S.C. § 2461(c), and Fed. R. Crim. P. 32.2, the terms 
and conditions of this preliminary order of forfeiture 
shall be made part of the sentence imposed against 
defendant MICHAEL A. VALLONE and included in 
any judgment and commitment order entered in this 
case against him. It is further ordered, 

 10. This Court shall retain jurisdiction in this 
matter to take additional action and enter further 
orders as necessary to implement and enforce this 
forfeiture order. 

 /s/ Charles R. Norgle
  CHARLES R. NORGLE, SR.

United States District Judge 
DATED: 10/2/08  
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IN THE UNITED STATES DISTRICT COURT  
FOR THE NORTHERN DISTRICT OF ILLINOIS  

EASTERN DIVISION 
 
UNITED STATES  
OF AMERICA 

   v. 

MICHAEL A. VALLONE, 
EDWARD B. BARTOLI, 
ROBERT W. HOPPER,  
TIMOTHY SHAWN DUNN, 
WILLIAM S. COVER,  
DAVID E. PARKER,  
JOHN C. STAMBULIS, and  
MICHAEL T. DOWD. 
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) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
04 CR 372 
 
 
 
Hon. Charles R. Norgle

 
OPINION AND ORDER 

(Filed Aug. 11, 2008) 

CHARLES R. NORGLE, District Judge 

 Before the court are the following post-trial 
motions: Defendants Bartoli and Hopper’s joint 
Motion for Judgment of Acquittal; Defendant Dunn’s 
two Motions for Judgment of Acquittal; Defendant 
Cover’s Motion for Judgment of Acquittal; Defendants 
Bartoli and Hopper’s joint Motion for a New Trial; 
Defendant Dunn’s Motion for New Trial; Defendant 
Cover’s Motion for New Trial; Defendant Dunn’s 
Motion in Arrest of Judgment; and Defendant 
Vallone’s Motion for (1) Reconsideration of the Court’s 
Denial of His Pretrial Motion for Speedy-Trial-Act 
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Relief, and (2) Post-Trial Relief on this Basis. For the 
following reasons, the Motions are denied. 

 
I. BACKGROUND 

 Six Defendants were indicted on numerous 
federal tax fraud charges in April 2004, following an 
undercover investigation by Internal Revenue Service 
(“IRS”) agents into an approximately ten-year long 
scheme to market and sell sham foreign and domestic 
trusts through the now defunct Aegis Company, 
formerly based in Palos Hills, Illinois. The agents’ 
investigation revealed that Defendants were divert-
ing income from businesses into fraudulent trusts for 
wealthy clients in order to hide millions of dollars in 
income from the IRS. This scheme resulted in a $60 
million tax loss to the United States. IRS agents also 
discovered that Defendants concealed their own 
income during the years 1997 to 2000, resulting in a 
tax loss to the United States of more than $1 million. 

 The Defendants are: Michael A. Vallone 
(“Vallone”), executive director and a principal of 
Aegis; Edward B. Bartoli (“Bartoli”), legal director 
and a principal of Aegis; Robert W. Hopper (“Hop-
per”), managing director and a principal of Aegis; 
Timothy Shawn Dunn (“Dunn”), a promoter and 
manager of Aegis trusts; William S. Cover (“Cover”), a 
promoter and manager of Aegis trusts; David E. 
Parker (“Parker”), legal director of Aegis Manage-
ment Company; Michael T. Dowd (“Dowd”), a promoter 
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and manager of Aegis trusts; and John C. Stambulis 
(“Stambulis”), a trust counsel of Aegis.1 

 The indictment alleged as follows. In order to 
market Aegis’ tax shelters, Defendants conducted 
seminars and distributed promotional materials to 
prospective clients. After the prospective clients 
agreed to purchase Aegis’ services, Defendants assist-
ed the clients in hiding income in various foreign and 
domestic trusts. Typically, clients transferred their 
business, home, and/or other assets into Aegis trusts 
or bank accounts corresponding to these trusts. 
Defendants then designated an Aegis representative 
as the nominal trustee. Almost immediately there-
after, the Aegis representative would then resign and 
appoint the client as trustee, giving the client man-
agement and control of the trust assets. Defendants 
counseled Aegis clients to pass their income through a 
series of trusts which paid little or no taxes. Defen-
dants also assisted their clients in claiming false 
deductions on the trusts’ federal tax returns, and in 
claiming false charitable donations. 

 Aegis solicited its most wealthy clients to partici-
pate in a program marketed as an offshore trust 
system. This system involved a series of sham trans-
actions in which the clients’ income was transferred 
through various foreign trusts and then returned to 

 
 1 Two Defendants, Dowd and Stambulis, were named in a 
superceding indictment on June 24, 2004. Parker and Stambulis 
pled guilty and testified for the government at trial. 
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the clients through cash withdrawals or by other 
means. Sometimes, the actual transfer of funds never 
occurred, but was made to appear to have taken place 
through a series of trust tax returns. Defendants 
advised their clients to transfer their untaxed income 
to bank accounts in the United States, then transfer 
these funds by wire to offshore accounts in tax haven 
countries such as Belize and Antigua in the name of 
trusts secretly controlled by the clients, then transfer 
the funds again to another offshore bank account in 
Antigua in the name of a foreign trust or an Interna-
tional Business Company (“IBC”) secretly controlled 
by the clients. Defendants then provided their clients 
with credit cards linked to the IBC accounts through 
which the clients could make purchases or receive 
cash advances. Defendants also counseled the clients 
to repatriate their untaxed income through purported 
“loans” or “gifts” from their IBCs. 

 In addition, Defendants advised their clients on 
how to prepare personal, business, and trust tax 
returns that concealed income from the IRS. Defen-
dants also assisted clients in obstructing IRS audits 
through the use of what Defendants called the “Aegis 
Audit Arsenal.” Clients were instructed to withhold 
information from IRS agents, to respond to IRS 
inquiries with obstructive letters and questionnaires, 
and to resist IRS summonses by filing meritless 
motions. 

 Following an eleven-week trial, on Monday, May 
19, 2008, a jury convicted the six Defendants who 
chose to exercise their right to trial. Vallone, Bartoli, 
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Hopper, and Cover were convicted of all counts as 
charged. Dunn and Dowd were found not guilty on 
some counts. Following trial, these six Defendants 
timely filed a slew of post-trial motions. In this Opin-
ion and Order, the court addresses the following 
motions: Defendants Bartoli and Hopper’s joint 
Motion for Judgment of Acquittal; Defendant Dunn’s 
two Motions for Judgment of Acquittal; Defendant 
Cover’s Motion for Judgment of Acquittal; Defendants 
Bartoli and Hopper’s joint Motion for a New Trial; 
Defendant Dunn’s Motion for a New Trial; Defendant 
Cover’s Motion for New Trial; Defendant Dunn’s 
Motion in Arrest of Judgment; and Defendant 
Vallone’s Motion for (1) Reconsideration of the Court’s 
Denial of His Pretrial Motion for Speedy-Trial-Act 
Relief, and (2) Post-Trial Relief on this Basis. 

 
II. DISCUSSION 

A. Standard of Decision 

 Pursuant to Federal Rule of Criminal Procedure 
29(a), before a case is submitted to the jury, “the court 
on the defendant’s motion must enter a judgment of 
acquittal of any offense for which the evidence is 
insufficient to sustain a conviction.” After a jury 
verdict, a defendant may bring a motion for judgment 
of acquittal pursuant to Rule 29(c)(2). The central 
inquiry for the court in determining Rule 29 motions 
is whether the evidence presented at trial was suffi-
cient to convict, although other related grounds for 
acquittal are commonly presented to courts. See, e.g., 
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Williams v. Virgin Islands, 271 F. Supp. 2d 696 (D.V.I. 
2003) (denying Rule 29 motion based on asserted 
Brady violation); United States v. Safavian, 451 
F. Supp. 2d 232 (D.D.C. 2006) (denying Rule 29 
motion asserting due process and other violations). 

The firmly established rule is that the court 
must decide whether at the time of the mo-
tion there was relevant evidence from which 
the jury could reasonably find (defendant) 
guilty beyond a reasonable doubt. Evidence 
will be evaluated in the light most favorable 
to the Government, bearing in mind that it is 
the exclusive function of the jury to interpret 
witness credibility. 

United States v. Khilchenko, 324 F.3d 917, 921 (7th 
Cir. 2003) (internal quotation marks and citation 
omitted); United States v. Payne, 102 F.3d 289, 295 
(7th Cir. 1996); United States v. Reed, 875 F.2d 107, 
111 (7th Cir. 1989). A court should grant a Rule 29 
motion “when the record contains no evidence, re-
gardless of how it is weighed, from which the jury 
could find guilt beyond a reasonable doubt.” United 
States v. Blassingame, 197 F.3d 271, 284 (7th Cir. 
1999) (internal quotation marks and citation omit-
ted). The Rule 29 movant therefore “faces a nearly 
insurmountable hurdle.” Id. 

 Motions brought pursuant to Federal Rule of 
Criminal Procedure 33 should be granted “if the 
interest of justice so requires.” FED. R. CRIM. P. 33(a). 
Rule 33 motions may be brought based on newly 
discovered evidence or other grounds. Id. at 33(b). “If 
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the complete record, testimonial and physical, leaves 
a strong doubt as to the defendant’s guilt, even 
though not so strong a doubt as to require a judgment 
of acquittal, the district judge may be obliged to grant 
a new trial.” United States v. Morales, 910 F.2d 467, 
467 (7th Cir. 1990). Motions to grant a new trial, 
regardless of the assertions made therein, “are dis-
favored, and properly granted only in the most ex-
treme cases,” See Jenkins, 218 F.R.D. at 613. 

 A defendant may move the court to arrest judg-
ment, pursuant to Federal Rule of Criminal Proce-
dure 34. That Rule provides, in part, “[T]he court 
must arrest judgment if: (1) the indictment or infor-
mation does not charge an offense; or (2) the court 
does not have jurisdiction of the charged offense.” See 
United States v. Genao, 361 F. Supp. 2d 224, 228 
(S.D.N.Y. 2005); United States v. Vlahos, 884 
F. Supp. 261, 265-66 (N.D. Ill. 1995). 

 
B. Defendants’ Post-Trial Motions 

1. Motions for Acquittal 

 Bartoli and Hopper have filed a joint Motion for 
Acquittal. Dunn and Cover have filed separate Mo-
tions for Acquittal. Vallone and Dowd have joined in 
these Motions. 

 
a. Bartoli and Hopper 

 In Bartoli and Hopper’s joint Motion for Judg-
ment of Acquittal, they assert a violation of the 
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Speedy Trial Act, that the evidence was insufficient to 
convict, and that various other flaws in either the 
indictment or the trial require acquittal. 

 
i. Speedy Trial Act 

 The Speedy Trial Act of 1974 (“the Act”) pre-
scribes a time frame for federal criminal trials. 18 
U.S.C. § 3161, et seq. The Act establishes a thirty day 
maximum between arrest and the filing of an infor-
mation or indictment charging an offense, and sets a 
minimum of thirty days and a maximum of seventy 
days between indictment, or the first appearance of 
counsel, and trial. Id., at §§ 3161(b) and (c)(1)-(2), 
“[T]he Act recognizes that criminal cases vary widely 
and that there are valid reasons for greater delay in 
particular cases. To provide the necessary flexibility, 
the Act includes a long and detailed list of periods of 
delay that are excluded in computing the time within 
which trial must start.” Zedner v. United States, 547 
U.S. 489, 497 (2006) (citing 18 U.S.C. § 3161(h)). A 
case must be dismissed if no indictment or infor-
mation is filed within the time frame specified by 
§ 3161(b) and there is no excludable delay. 18 U.S.C. 
§ 3162 (a)(1). If the defendant is not brought to trial 
within the time frame specified by § 3161(c)(1), and 
there is no excludable delay, the case must be dis-
missed on the defendant’s motion. 18 U.S.C. 
3162(a)(2); Zedner, 547 U.S. at 499. However, a 
defendant who does not move for dismissal prior to 
trial has waived his or her right to dismissal under 
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the Act. 18 U.S.C. § 3162(a)(2); Zedner, 547 U.S. at 
503. 

 The government initially asserts that the only 
Defendant to make a pretrial motion to dismiss 
pursuant to the Act is Vallone, and that all other 
Defendants in this case have thus waived their right 
to assert a violation of the Act. Defendants argue, 
however, that Bartoli and Dowd joined in this Motion, 
and that Defendants generally were treated as hav-
ing joined all pretrial motions unless they specifically 
indicated otherwise. With an abundance of caution, 
the court declines the government’s invitation to find 
that all Defendants except Vallone have waived their 
right to present speedy trial issues. The court there-
fore addresses Defendants’ assertions under the Act 
on their merits. 

 Defense counsel in this case filed numerous 
motions to continue the trial, asserting, inter alia, 
that given the large amount of discovery material, 
which totaled over a million pages of documents, they 
needed more time to prepare. See, e.g., docs. [189], 
[218], [232], [241], and [271]. In addition, defense 
counsel requested, and was granted, a court order 
approving a $280,000 payment to the Syngence 
company to process the huge amount of documents in 
this case and to provide a searchable, web-based 
system to allow counsel to access the “massive size of 
the discovery database.” Doc. [216], at 2. Given the 
complexity of this case, the court was therefore well 
within its discretion to grant counsels’ requests to 
continue the trial. See 18 U.S.C. § 3161(h)(8)(B)(ii) 
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(providing that a court may consider “[w]hether the 
case is so unusual or complex, due to the number of 
defendants, the nature of the prosecution, or the 
existence of novel questions of fact or law, that it is 
unreasonable to expect adequate preparation for 
pretrial proceedings or for the trial itself within the 
time limits established by this section,” in determin-
ing whether to grant a continuance.). In addition, 
during the time period that Vallone complained of in 
his pretrial Motion, February 7, 2007 to May 3, 2007, 
numerous defense motions remained pending before 
the court. The court granted continuances from 
February 2, 2007 to October 23, 2007 based on De-
fendants’ representations regarding the complexity of 
the case and the length of time needed to prepare for 
trial. Initially, counsel indicated that the trial might 
take six months. The court advised counsel to read 
and consider the dissent in United States v. Ryan, 506 
F.3d 517, 523 (7th Cir. 2007) (“[T]he longer the trial, 
the less likely the jury is to be able to render an 
intelligent verdict. Jurors become overwhelmed by 
the volume of the evidence and numbed by its repeti-
tiousness.”). 

 Moreover, it is significant that the Defendants in 
this case were joined for trial, and no Defendant had 
been severed. Under the Act, “the excludable delay of 
one defendant may be ascribed to all codefendants in 
the same case, absent severance.” United States v. 
Parker, 508 F.3d 434, 438 (7th Cir. 2007) (quoting 
United States v. Dennis, 737 F.2d 617, 620 (7th Cir. 
1984)); 18 U.S.C. § 3161(h)(7) (excluding “[a] reasonable 
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period of delay when the defendant is joined for trial 
with a codefendant as to whom the time frame for 
trial has not run and no motion for severance has 
been granted.”). Given the extraordinary complexity 
of this case, and the fact that no defendant had been 
severed, the court denies Defendants’ Motion for 
Acquittal based on the Act. 

 Although Defendants bring this portion of their 
Motion for Acquittal under the Act’s statutory frame-
work, the court finds that Defendants would have 
fared no better had they raised the speedy trial issue 
on Constitutional grounds. The Sixth Amendment 
provides in part that “[i]n all criminal prosecutions, 
the accused shall enjoy the right to a speedy and 
public trial. . . .”. The Supreme Court has identified 
four factors courts should consider in determining 
whether a delay in trial was unconstitutionally 
lengthy: “length of delay, the reason for the delay, the 
defendant’s assertion of his right, and prejudice to the 
defendant.” Barker v. Wingo, 407 U.S. 514, 530 
(1972); see also Doggett v. United States, 505 U.S. 
647, 651 (1992). 

 The Doggett court explained that courts are to 
use the first Barker factor as a threshold inquiry – 
postaccusation delays of over one year are generally 
thought “unreasonable enough to trigger the Barker 
inquiry.” Doggett, 505 U.S. at 652 n1. In this case, the 
first prong of the Barker inquiry is satisfied. Defen-
dants were indicted in April and June 2004, and went 
to trial in February 2008. The court will therefore 
examine the remainder of the Barker factors. 
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 The court originally set this case for trial on June 
29, 2004. However, the court granted the govern-
ment’s motion to find that this was a Complex Case 
and for an Entry of an Order Excluding Time under 
the Speedy Trial Act on May 14, 2004, and struck that 
trial date. On April 12, 2005, the court set a trial date 
of February 1, 2006. In November 2005, however, 
Defendants moved the court to continue the trial 
date, citing voluminous discovery tendered by the 
government. The court granted Defendant’s motion 
and struck the trial date. The court then set the case 
for trial on November 1, 2006. On August 19, 2006, 
Defendants again moved the court to continue the 
trial, asserting that the services of Syngence were 
required to help process the data contained in well 
over one million pages of discovery documents. The 
court granted Defendants’ motion, and continued the 
trial to February 7, 2007. The court also granted a 
defense motion to authorize the services of a parale-
gal. In December 2006, Defendants again moved the 
court to continue the trial, and the court set the case 
for trial on October 23, 2007. In August 2007, Dowd 
moved the court to again continue the trial. The court 
granted the motion, and set the case for trial on 
January 15, 2008. On December 4, 2007, Dunn  
filed another motion to continue the trial, which the 
court denied. On December 14, 2007, the court con-
tinued the trial until February 19, 2008, so that 
Bartoli could undergo a mental competency examina-
tion. Trial began on February 26, 2008. Given the 
complex nature of this case and the incredible 
amount of discovery materials, the repeated requests 
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for continuances by Defendants were understandable. 
However, it is clear from the record that the vast 
majority of the delays in bringing this case to trial are 
attributable to Defendants. See Barker, 407 U.S. at 
530. 

 As to the third Barker factor, the court has al-
ready noted that Vallone filed a motion under the Act, 
which other Defendants joined. However, given the 
number of requests for continuances filed by Defen-
dants, the court cannot find that this Barker factor is 
in Defendants’ favor. See United States. v. Oriedo, 498 
F.3d 593, 600 (7th Cir. 2007) (“simultaneous assertion 
of the right [to a speedy trial] and requests for delay 
makes any demand ‘entitled to little, if any, weight.’ ”) 
(quoting United States v. Taylor, 196 F.3d 854, 862 
(7th Cir. 1999)). 

 In examining the fourth Barker factor, prejudice 
to Defendants, the court must consider whether 
Defendants were subject to “oppressive pretrial 
incarceration,” and whether the defense was actually 
impaired by the delays. United States v. White, 443 
F.3d 582, 591 (7th Cir. 2006). In this case, no Defen-
dants were subject to pretrial incarceration, and the 
record makes it clear that if the court had not granted 
Defendants the delays they requested, defense coun-
sel would have been significantly disadvantaged. 
Rather than being impaired by pretrial delays, the 
delays enabled defense counsel to mount a competent 
defense on behalf of their clients. Taking all the 
Barker factors into account, the court therefore 
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determines that Defendants’ constitutional right to a 
speedy trial was not violated in this case.2 

 
ii. Insufficiency of the Evidence 

 Bartoli and Hopper next argue that the govern-
ment presented insufficient evidence to convict. In 
support of this argument, they assert that the area of 
tax law under which they were prosecuted is unset-
tled, and that there was no evidence presented that 
their actions were unlawful. These arguments are 
meritless, and borderline frivolous. 

 There is no question whatsoever that the abusive 
use of trusts to conceal income from the IRS is unlaw-
ful, and subjects individuals who engage in this sort 
of behavior to judgments of tax deficiency, tax penal-
ties, and, where the income concealed is significant, 
to potential criminal liability. See United States v. 
Patridge, 507 F.3d 1092 (7th Cir. 2007) (affirming 
defendant’s convictions for tax evasion, money laun-
dering, and wire fraud after he transferred income to 
offshore trusts in Antigua and Belize in order to avoid 
paying income taxes); Muhich Commissioner of 
Internal Revenue, 238 F.3d 860, 864 (7th Cir. 2001) 
(appellant’s “transfer of the title of assets to a trust 
while retaining their use and enjoyment is a sham 

 
 2 For the reasons articulated in this section, Defendant 
Vallone’s Motion for (1) Reconsideration of the Court’s Denial of 
His Pretrial Motion for Speedy-Trial-Act Relief, and (2) Post-
Trial Relief on this Basis is denied  
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transaction that will not be recognized for tax pur-
poses.”) (quoting Neely v United States, 775 F.2d 
1092, 1094 (9th Cir. 1985)). At trial, the government 
presented overwhelming evidence that the tax shel-
ters marketed by Aegis were unlawful shams de-
signed to “make life hard for the revenooers” by 
transferring clients’ income to both domestic and 
offshore trusts, so that the clients could pretend they 
had no income. See Patridge, 507 F.3d at 1092. 

 
iii. Other Alleged Flaws in the 

Indictment or Trial 

 As to any alleged flaws in the indictment or trial, 
the assertions made by Defendants are either merit-
less, borderline frivolous, or irrelevant. Count I 
alleged a single count of conspiracy to commit more 
than one crime. It is well-settled that such an allega-
tion is permissible. Braverman v. United States, 317 
U.S. 49, 54 (1942). The government presented over-
whelming evidence that Defendants counseled Aegis’ 
clients to file false income tax returns. Defendants’ 
assertion that there was no evidence to show that the 
Aegis system was unlawful is untenable, as the court 
has explained above. Defendants’ assertions that 
Bartoli’s son might have been a trustee of one or more 
trusts at issue in this case, and that no evidence 
shows that Hopper and Bartoli were directly involved 
in preparing the false tax returns filed by Aegis 
clients, are irrelevant. 
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b. Dunn and Cover 

 These Defendants have filed three separate 
motions for judgment of acquittal. These motions 
raise many of the same issues addressed in Bartoli 
and Hopper’s motion. In addition, none of these 
motions adequately develops the assertions contained 
therein with caselaw or other authority. Accordingly, 
these assertions are waived. See United States v. 
Jones, 224 F.3d 621, 626 (7th Cir. 2000) (“The lack of 
development of this argument and absence of sup-
porting case law speaks to the paucity of the argu-
ment. Arguments that are not adequately developed 
or supported are waived, ergo we do not consider 
[them].”) (internal citation and quotation marks 
omitted). 

 
2. Motions for New Trial 

 Bartoli and Hopper have filed a joint Motion for 
New Trial. Dunn and Cover have filed separate 
Motions for New Trial. Vallone and Dowd have joined 
in these Motions. 

 
a. Bartoli and Hopper 

 Bartoli and Hopper raise numerous issues in this 
Motion, none of which have merit. Their first asser-
tion is that the court erred in granting the govern-
ment’s motion in limine barring the defense from 
presenting evidence that the Aegis system was a 
lawful means of avoiding taxes. Defendants raise  
no new arguments, and, as the court has already 
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explained, the law is clear and well-settled that the 
use of sham trust arrangements to hide income from 
the IRS is unlawful. See Patridge, 507 F.3d at 1092; 
Muhich, 238 F.3d at 860. Defendants next assert that 
the court erred in granting the government’s motion 
in limine allowing a summary of the alleged tax loss 
caused by Defendants’ activities. Defendants again 
offer no new arguments, and the court has no reason 
to alter its determination that the admission of this 
summary was proper under Federal Rule of Evidence 
1006. Next, Bartoli asserts that the court erred in 
determining that he was competent to stand trial. 
The court allowed Bartoli to be examined by two 
experts, and held numerous hearings on this matter. 
The court will therefore not revisit this issue. The 
court also declines Defendants’ invitation to reconsid-
er whether the jury instructions were proper. 

 Defendants also argue that an “accumulation of 
errors” denied them a fair trial. Defendants draw the 
court’s attention to United States v. Santos, 201 F.3d 
953 (7th Cir. 2000) in support of this assertion. None 
of Defendants’ arguments, however, have merit. The 
court will not revisit its decision to deny Bartoli’s 
motion to quash the search warrants and suppress 
evidence. Defendants’ assertion that the government’s 
disclosure was overly broad is unfounded, as the 
court approved $280,000 in litigation support services 
to pay Syngence to process the voluminous discovery 
data, and to create a searchable, web-based system 
that would allow defense counsel easy access to 
whatever documents they needed. Defendants’ assertion 
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that Co-Defendant Dunn improperly referred to 
Bartoli’s disbarment by the ARDC is equally unavail-
ing. The government asserts that it does not recall 
these incidents, and Defendants have not provided 
the court with a transcript of these alleged state-
ments. The issue was discussed outside the presence 
of the jury, and the court ruled in favor of the gov-
ernment on the issue. These incidents simply do not 
rise to the level of impropriety that would require a 
new trial. See Jenkins, 218 F.R.D. at 613. 

 The court’s questioning of witness David Jenkins, 
who was granted immunity and called by the gov-
ernment in its case-in-chief, also does not reach this 
level of impropriety. Nor do the court’s decisions 
about the order in which certain evidence was pre-
sented. The court has inherent authority, as well as 
authority under Federal Rules of Evidence 611 and 
614, to ask questions of witnesses and to control the 
presentation of testimony and other evidence. The 
court also gave an instruction to the jury on this 
issue. Defendants’ assertions that co-conspirator 
statements admitted by the court are hearsay are 
simply groundless. See F.R.E. 801(d)(2)(E) (state-
ments made by co-conspirators in furtherance of and 
during the course of the conspiracy are not hearsay). 
Finally, despite Defendants’ assertions, there was no 
violation of the attorney-client privilege at trial. See 
United States v. Evans, 113 F.3d 1457, 1462 (7th Cir. 
1997) (the introduction of documents that contain no 
information intended to be confidential does not 
violate the attorney-client privilege); United States v. 
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Al-Shahin, 474 F.3d 941, 946 (7th Cir. 2007) (explain-
ing the crime/fraud exception to the attorney-client 
privilege). 

 
b. Dunn and Cover 

 These Defendants have filed separate Motions for 
New Trial. These Motions raise many of the same 
issues addressed in Bartoli and Hopper’s joint Mo-
tion. In addition, like their Motions for Acquittal, 
their Motions for New Trial are undeveloped and 
unsupported by caselaw or other authority. According-
ly, the assertions contained within these Motions are 
waived. See Jones, 224 F.3d at 626. 

 
3. Dunn’s Motion in Arrest of Judgment 

 This Motion is frivolous. Dunn first asserts that 
the indictment and the superceding indictment did 
not charge an offense, and that the federal district 
court does not have jurisdiction over violations of 
federal statutory criminal law. These assertions 
require no comment from the court. Dunn also asserts 
that venue is not proper in the Northern District of 
Illinois. It is clear from the record, however, that 
Aegis had its headquarters in the Northern District of 
Illinois, and that Dunn’s corporate and individual tax 
returns were prepared in the Northern District of 
Illinois. The court therefore has no reason to change 
its ruling on venue. 
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III. CONCLUSION 

 For the foregoing reasons, the court denies De-
fendants Bartoli and Hopper’s joint Motion for Judg-
ment of Acquittal; Defendant Dunn’s two Motions for 
Judgment of Acquittal; Defendant Cover’s Motion for 
Judgment of Acquittal; Defendants Bartoli and Hop-
per’s joint Motion for a New Trial; Defendant Dunn’s 
Motion for a New Trial; Defendant Cover’s Motion for 
New Trial; Defendant Dunn’s Motion in Arrest of 
Judgment; and Defendant Vallone’s Motion for (1) 
Reconsideration of the Court’s Denial of His Pretrial 
Motion for Speedy-Trial-Act Relief, and (2) Post-Trial 
Relief on this Basis. 

IT IS SO ORDERED. 

ENTER: 

 /s/ Charles Norgle 
  CHARLES RONALD NORGLE, Judge

United States District Court 
 
Dated: August 11, 2008 
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United States District Court, 
Northern District of Illinois 
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or Magistrate Judge Charles R. Norgle 

CASE NUMBER 04 CR 372-3 

Sitting Judge if Other 
than Assigned Judge 

 

DATE 7/12/2007 

CASE TITLE United States vs. 
Robert W. Hopper 

DOCKET ENTRY TEXT 

Defendant’s Motion to Dismiss [254-1] 
Defendant’s Motion to Dismiss [254-1] is denied. See 
below. 

/s/ Charles R Norgle 
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Docketing to mail notices.
 

STATEMENT 

  Before the court is Defendant Robert Hopper’s 
Motion to Dismiss the defraud prong of Count One 
of the Indictment. For the following reasons, the 
motion is denied. 
  This multi-defendant, 55 count indictment 
arises out of an alleged conspiracy among the de-
fendants to evade paying taxes to the federal gov-
ernment. Specifically, the indictment alleges that 
beginning in 1994, Robert Hopper (“Hopper”), and 
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his co-defendants created the Aegis company. The 
purpose of this company, according to the indict-
ment, was to sell investments, such as trusts, and to 
ultimately defraud the government by attempting to 
conceal the trust purchasers’ assets and income from 
the IRS, and to illegally reduce or eliminate their 
tax liability. The government alleges that 650 indi-
viduals purchased trusts from Aegis in order to take 
advantage of this scheme, resulting in a tax loss to 
the United States of $68 million. 
  On April 8, 2004, the government filed its 55-
count indictment against all defendants, alleging 
violations of 18 U.S.C. §1341, various wire and mail 
fraud counts, as well as counts alleging the assist-
ing, procuring, and counseling and advising the 
preparation of allegedly false tax returns. Hopper is 
named in Counts 11, 13, 15, 16, 18, 19, 24, 25, 27-34, 
in violation of 26 U.S.C. §§ 7206(2) and 18 U.S.C. §2; 
and Counts 42-45, in violation of 18 U.S.C. §7201. 
On May 1, 2007, Hopper filed his Motion to Dismiss 
the defraud prong allegations contained in Count 
One of the indictment. The Government filed its 
Response on June 7 2007, and Hopper Replied on 
June 21, 2007. The Motion to Dismiss the defraud 
prong of Count One is fully briefed and before the 
court 
  Rule 7(c)(1) of the Federal Rules of Criminal 
Procedure provides that “an indictment be a ‘plain, 
concise, and definite written statement of the essen-
tial facts constituting the offense charged.’ ” United 
States v. Harvey, 484 F.3d 453, 456 (7th Cir. 2007). 
An indictment “is constitutionally sufficient and 
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satisfied. FED. R. CRIM. P. 7(c)(1) if it states the 
elements of the crime charged, and informs the 
defendant of the nature of the charge so she may 
prepare a defense. . . .” Id. The issue is not “whether 
the indictment could have been framed in a more 
satisfactory manner, but whether it conforms to 
minimal constitutional standards.” Id. (citing United 
States v. Allender, 62 F.3d 909, 914 (7th Cir. 1995)). 
  In a conspiracy, if “there is one overall agree-
ment among the various parties to perform different 
functions in order to carry out the objectives of the 
conspiracy, the agreement among all the parties 
constitutes a single conspiracy.” United States v. 
Briscoe, 896 F.3d 1476 (7th Cir. 1990) It is well 
established law “that the parties involved in a single 
conspiracy need not know one another or participate 
in every aspect of the conspiracy. . . .” Id. 
  Here, Count One alleges that Hopper and his co-
defendants violated § 371 by entering into a conspir-
acy with two objectives. The first objective was to 
defraud the United States by defrauding the IRS. 
This is classified as the “defraud” prong of § 371. 
The conspiracy’s second objective was to commit 
offenses against the United States by aiding others 
in the preparation of false tax returns. Hopper 
argues that § 371 is duplicitous, in that it creates 
“two separate stand-alone conspiracies: a conspiracy 
to defraud . . . and a conspiracy to commit an offense 
against the United States.” Def.’s Mot., ¶ 4. 
  Hopper cites United States v. Minarik to sup-
port his claim. 875 F.2d 1186 (6th Cir. 1989), 
Minarik held that the offense and defraud prongs of
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§ 371 “as applied . . . are mutually exclusive.” 
Minarik, 875 F.2d at 1187. However, the Seventh 
Circuit has held that “Minarik . . . has been narrow-
ly limited to its own facts.” United States v. 
Goulding, 26 F.3d 656, 663 (7th Cir. 1994). More-
over, Count One only charges a single conspiracy, 
with two objectives, which the Seventh Circuit has 
found permissible. United States v. Hughes, 310 F.3d 
557, 560-61 (7th Cir. 2002). “The single agreement is 
the prohibited conspiracy, and however diverse its 
objects it violates but a single statute.” Id. (citing 
Braverman v. United States, 317 U.S. 49, 54 (1942)). 
Count One of the indictment is not duplicitous, “for 
the conspiracy is the crime, and that is one, however 
diverse its objects.” Id.; see United States v. 
LeFevour, 798 F.2d 977, 982 (7th Cir. 1986). 
  As a result, the court finds that Count One of 
the indictment merely alleges a single conspiracy, 
i.e. to not pay income tax to the IRS. The fact that 
the conspiracy consisted of two separate acts, such 
as defrauding the government and aiding in the 
preparation of false tax returns were acts done in 
furtherance of the single conspiracy alleged in Count 
One. See Hughes, 310 F.3d at 561. 
  Therefore, the court denies Hopper’s Motion to 
Dismiss the defraud prong of Count One of the 
indictment. 
IT IS SO ORDERED. 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

 
UNITED STATES 
OF AMERICA 

  Plaintiff 

  v. 

ROBERT W. HOPPER, 

  Defendants [sic] 

) 
) 
) 
) 
) 
) 
) 
) 

No. 04 CR 372-3 
Judge Norgle 

 
Defendant Hopper’s Objections to PSI and 

Memorandum of Law Re Legal Issues 

Introduction 

 Defendant Robert Hopper submits this memo-
randum to make legal objections to two PSI calcula-
tions-1) the USSG calculation of an amount of loss of 
more than $50 million in reaching an offense level of 
38 for his convictions on Counts 1, 11-13, 15-[16], 18-
[19], 24-[25], 27-34 based on inclusion of amounts of 
loss after Mr. Hopper had withdrawn from his role 
with Aegis in early 2000 while Defendants Parker 
and Stambulis, who both withdrew at almost the 
same time have not been charged with loss amounts 
after 1999; and 2) the adjustment for his role as an 
organizer pursuant to USSG §3B1.1(a), given his 
actual role with Aegis. In doing so, he also raises legal 
objections regarding 1) the use of the current guide-
lines instead of the guidelines in effect in 2000, when 
he withdrew from involvement with Aegis although 
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he acknowledges that the Court is obligated to apply 
the current version of the Guidelines under current 
Seventh Circuit case law. See U.S. v. Demaree, 459 
F.3d 791, 793-5 (7th Cir. 2006), cert. denied, ___ U.S. 
___, 127 S. Ct. 3055 (2007); and 2) the determination 
of the loss amount as an issue of sentencing manipu-
lation although under current Seventh Circuit case 
law, sentencing manipulation does not seem to be an 
issue the Court can address. See e.g. U.S. v. Garcia, 
79 F.3d 74, 75-6 (7th Cir. 1996). 

 
Argument 

I. The PSI Guideline Calculations for the 
Amount of Loss in the Offense Level Are 
Incorrect 

 Mr. Hopper has three separate objections regard-
ing the calculation in the PSI of the loss amount to 
determine his offense level under both the tax guide-
lines, USSG §2T1.4 for Counts 1, 11-13, 15-[16], 18-
[19], 24-[25], 27-34 and the loss amounts under the 
fraud guidelines, §2B1.1 for Count 1-4]. First, the loss 
amount for Mr. Hopper includes losses for tax year 
2000 despite the fact that the Government has 
acknowledged that Mr. Hopper withdrew from in-
volvement with Aegis and the tax scheme by no later 
than mid-2000, just like co-Defendants Stambulis and 
Parker, whose loss amounts stop with the year 1999. 
Unlike Mr. Stambulis and Mr. Parker, the PSI and 
the Government seek to attribute a tax loss for tax 
year 2000 to Mr. Hopper even though he had with-
drawn and any loss for tax year 2000 did not occur 
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until tax returns were due in April, 2001 for tax year 
2000. 

 Second, instead of the current guidelines, which 
became effective November 1, 2001, the 2000 guide-
lines should be used, resulting in a tax loss enhance-
ment of [sic] instead of 30 although this argument is 
foreclosed by U.S. v. Demaree, 459 F.3d at 793-5. 

 The third argument is that the loss enhancement 
resulted from sentencing manipulation by the Gov-
ernment in that it had obtained evidence from his 
undercover Special Agent Michael Priess that caused 
it to conclude in late 1996 that the Aegis tax plans 
violated the Internal Revenue Code but rather than 
inform Defendants or obtain injunctive relief, the 
Government waited over seven year to allow the 
amount of loss to accumulate from less than $1 
million to over $60 million although this argument 
would appear to be foreclosed by U.S. v. Garcia, 79 
F.3d at 75-6. 

 
A. Including Tax Loss After 1999 is Erro-

neous Because Mr. Hopper Had With-
drawn from the Conspiracy and 
Scheme in Early 2000 

 The evidence at trial showed that Mr. Hopper 
had serious reservations about the Aegis CBO system 
as a lawful means of tax reduction after the Tax 
Court decision in Muhich v. Commissioner, 1999 Tax 
Ct. Memo LEXIS 229 at 3-5, 77 T.C.M. (CCH) (June 
14, 1999). He attempted to respond to the issues 
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raised in Muhich in a detailed letter that suggested 
ways to change the system to make it lawful. [Aegis 
Office Ex. 13, attached to Defendant Hopper’s Sen-
tencing Hearing Exhibits]. When Mr. Vallone intro-
duced the Audit Arsenal as a means of thwarting IRS 
audits, Mr. Hopper opposed this effort in meeting at 
Aegis in the Fall of 1999 as Mr. Parker recounted in 
his testimony at trial. 

 All of this resulted in Mr. Hopper’s unambiguous 
resignation letter in January, 2000 withdrawing from 
the conspiracy and scheme. At that point, he ceased 
having supervisory authority at Aegis and by May, 
2000, he was out of the picture. [Hopper Exhibit 
Resignation Letter 1; Parker 13; Parker 15, attached 
to Defendant Hopper’s Sentencing Hearing Exhibits]. 
See U.S. v. Wilson, 134 F.3d 855, 863 (7th Cir. 1998) 
(“The affirmative step required to constitute with-
drawal must be either a full confession by the de-
fendant to the authorities, or communication by the 
defendant of the fact of his withdrawal in a manner 
designed to reach his co-conspirators. See, e.g., U.S. v. 
Sax, 39 F.3d 1380, 1386 (7th Cir. 1994). The with-
drawal must be complete and in good faith. See U.S. 
v. Andrus, 775 F.2d 825, 850 (7th Cir. 1985)”). The 
Government does not quarrel with these facts. [Gov’t 
Version attached to PSI at 46]. 

 As a result of this withdrawal, Mr. Hopper is in 
almost an identical place vis a vis the loss amount as 
both co-defendants John Stambulis and David Parker 
(except that Mr. Hopper’s involvement pre-dates their 
involvement by several years). The Government has 
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stated that Mr. Stambulis participated in the con-
spiracy from late 1996 to April, 2000 and that the tax 
loss amount attributable to him was $46,610,664. 
[Gov’t Version at 34-7]. At trial, Mr. Stambulis testi-
fied that he submitted a written letter of resignation 
in April, 2000. Similarly, David Parker was an active 
participant in the conspiracy from 1997 until June, 
2000 until he withdrew and began cooperating with 
the Government. [Gov’t Version at 27-9; Trial Testi-
mony of David Parker]. His loss amount according to 
the Government is the same as Mr. Stambulis’. [Gov’t 
Version at 28]. 

 Due to Mr. Hopper’s withdrawal, he has no 
responsibility for any tax loss after tax year 1999 just 
like Mr. Stambulis and Mr. Parker. The allegations in 
the superceding indictment support this as there are 
no allegations in Count I that Mr. Hopper did any-
thing after January, 2000 and no allegations in 
subsequent counts that he was involved in the tax 
scheme after early 2000, involving tax year 2000. [See 
Superceding Indictment, compare Counts 2-4 with 
Counts 5-10 and Counts 11-[13] with 14 and Counts 
15-[16] with Count 17 and Counts 18-19 with Count 
23]. Therefore, using the Government’s calculations, 
the tax loss attributable to him is $47,127,648. [Gov’t 
Version at 21-2 minus tax loss for years 2000-02]. 

 The accurate tax loss enhancement under the 
current guidelines based on the Government’s evi-
dence is 28, not 30 under the USSG §2T1.4 offenses 
(PSI at 6) and 22 for the mail and wire fraud offenses 
under USSG §2B1.1. With this correction, Mr. 
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Hopper’s offense level for sentencing should be 36 
and his guideline range reduced to 188-235 (but see 
below re challenge to 4 level enhancement for leader/ 
organizer). 

 
B. The Use of the Current Guidelines Vio-

lates Article I, section 9, clause 3 of the 
Constitution as an Ex Post Facto Law 
But This Argument is Foreclosed by 
Seventh Circuit Case Law 

 Prior to the Supreme Court’s decision in U.S. v. 
Booker, 543 U.S. 220 (2005), the Supreme Court and 
the Seventh Circuit had held that the use of guide-
lines adopted after an offense had been completed 
was an ex post facto law in violation of Article I, 
section 9, clause 3 of the Constitution. See Miller v. 
Florida, 482 U.S. 423 (1987); California Dep’t of 
Corrections v. Morales, 514 U.S. 499, 506 n. 3 (1995); 
Weaver v. Graham, 450 U.S. 24, 29 (1981)[;] Lindsey 
v. Washington, 301 U.S. 397, 401-02 (1937) (per 
curiam); U.S. v. Seacott, 15 F.3d 1380, 1384-86 (7th 
Cir. 1994); U.S. v. Schnell, 982 F.2d 216, 218 (7th Cir. 
1992) (collecting cases). After the Booker decision, the 
Seventh Circuit has held in U.S. v. Demaree, 459 F.3d 
at 795 that “the ex post facto clause should apply only 
to laws and regulations that bind rather than advise, 
a principle well established with reference to parole 
guidelines whose retroactive application is challenged 
under the ex post facto clause.” 
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 The Court’s decision was premised on the broad 
discretion now given to district court judges in impos-
ing sentences within and outside the Guidelines. The 
Court said: 

The judge is not required-or indeed permit-
ted, U.S. v. Brown, 450 F.3d 76, 81-82 (1st 
Cir. 2006) to “presume” that a sentence with-
in the guidelines range is the correct sen-
tence and if he wants to depart give a reason 
why it’s not correct. All he has to do is con-
sider the guidelines and make sure that the 
sentence he gives is within the statutory 
range and consistent with the sentencing 
factors listed in 18 U.S.C. § 3553(a). See, e.g., 
U.S. v. Miller, 450 F.3d 270, 275 (7th Cir. 
2006). His choice of sentence, whether inside 
or outside the guideline range, is discretion-
ary and subject therefore to only light appel-
late review. US. v. Walker, 447 F.3d 999, 1008 
(7th Cir. 2006); U.S. v. Baker, 445 F.3d 987, 
991 (7th Cir. 2006); U.S. v. Morales, 445 F.3d 
1081, 1086 (8th Cir. 2006). The applicable 
guideline nudges him toward the sentencing 
range, but his freedom to impose a reasona-
ble sentence outside the range is unfettered. 

Demaree[,] 459 F.3d at 794-95. As a result, this Court 
must determine the offense level by relying on the 
current guidelines. 

 The difference is significant. Under the guide-
lines in effect until November, 2001, well after Mr. 
Hopper’s involvement had ceased, the tax loss 
enhancement for a loss of $40-80 million was 25 or 5 
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levels less than it is now for a loss of less than $50 
million. Under those guidelines, Mr. Hopper’s offense 
level would be 33 (without consideration the leader/ 
organizer argument that follows) and his guideline 
range would be 135-168. 

 Other circuits have disagreed with the Seventh 
Circuit, concluding that despite the fact the guide-
lines are no longer mandatory, the use of guidelines 
adopted after the offense has been completed still 
violates the ex post facto clause. See U.S. v. Carter, 
490 F.3d 641, 643 (8th Cir. 2007)[;] U.S. v. Gilman, 
478 F.3d 440, 449 (1st Cir. 2007); U.S. v. Wood, 486 
F.3d 781, 791 (3d Cir. 2007); U.S. v. Austin, 479 F.3d 
363, 367 (5th Cir. 2007); U.S. v. Stevens, 462 F.3d 
1169, 1170 (9th Cir. 2006); Fletcher v. District of 
Columbia, 391 F.3d 250, 251 (D.C. Cir. 2004) (The 
court of appeals construed Garner to “foreclose[ ] [a] 
categorical distinction between a measure with the 
force of law and guidelines [that] are merely policy 
statements from which the [decisionmaker] may 
depart in its discretion.”); and Fletcher v. Reilly, 433 
F.3d 867 (D.C. Cir. 2006). Those DC Circuit cases held 
that, under Garner v. Jones, 529 U.S. 244 (2000), a 
“non-binding” regulation – there, in the parole con-
text – may violate the ex post facto clause if its retro-
active application creates a “ ‘sufficient risk of 
increasing the measure of punishment attached to 
the covered crimes.’ ” But see U.S. v. Andrews, 532 
F.3d 900, 909-10 (D.C.C. 2008). 
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 Defendant believes that the decisions of the other 
circuits cited above are more in keeping with Su-
preme Court precedent in Miller v. Florida, 482 U.S. 
423 and Garner v. Jones, 529 U.S. 244 (2000) and 
relies on them in claiming that the use of the current 
guidelines violates the ex post facto clause in order to 
preserve this issue for review. 

*    *    * 
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Also present: MR. CHRIS THOMSEN, 
  Case Agent. 

 MR. MICHAEL WELCH, 
  Revenue Agent. 

*    *    * 

  [29] [THE COURT:] 

 And so for sentencing purposes, the presentence 
investigation offense level begins, as I said early on, 
at 30, which doesn’t give much latitude in terms of 
the ultimate sentence in the case. 

 The base offense level on line 147 is 30 to begin 
with. And then there is an additional two points 
because of the specific offense characteristics and an 
additional two more points for specific offense charac-
teristics, the first in terms of Section 2T1.4(b)(1), and 
the second 2T1.4(b)(2). There is also an additional 
three points for an adjustment for the role of Mr. 
Dunn in the offense under Section 3B1.1(b). This 
results in an additional three points. So, there is the 
30 plus two plus two plus three, equaling 37. 

 The report goes on to group Counts 46 through 
48; and on line 177, the figure is 18 plus two, plus an 
additional two, for an adjusted offense level subtotal 
of 22. But the adjusted offense level, because of the 
multiple-count adjustment, returns to the 37. So, 
ultimately, the total offense level is 37 upon which the 
Guideline range is based. 
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 The Sentencing Guideline range with a total 
offense level of 37 and a criminal history category of I 
reaches 210 to 262 months. 

*    *    * 
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*    *    * 

  [70] THE COURT: The Federal Sentencing 
Guidelines are advisory, as all parties agree. I have 
computed the sentencing guidelines consistent with 
the computation by the Probation Department and 
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would reject the Government’s computation, although 
it does have merit. The computation is 235 to 293 
months. 

 Mr. McLeese adequately states the law when he 
says that it is for the appellate court to proceed with 
the presumption of reasonableness for sentences 
within a properly-calculated guideline range. The 
sentencing court does not enjoy the benefit of that 
legal presumption. But putting aside the presump-
tion, the Court’s calculation, consistent with the 
Probation Department’s, it is 235 to 293 [71] months. 

 Now, the substantial reason for that very high 
range is the 30 points contained within the base 
offense level, as indicated on – I should back up a 
little. The offense characteristics on line 154 on page 
6, 24 levels because the loss was more than 50 mil-
lion, but less than $100 million, is 24 points right 
there, and along the way other points given pursuant 
to the Federal Sentencing Guidelines, so that the 
adjusted level, line 176 of page 6 is 33, and on page 7 
reaches the level of 38. And ultimately the range 
itself is, is as I’ve said, 235 to 293 months, with a 
total offense level of 38. 

*    *    * 
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  [23] [MR. ELDEN:] Both the government 
and the probation office have calculated it to be a 
level 37, with criminal history category I that results 
in an advisory sentencing range of 210 months to 262 
months. 

*    *    * 

  [42] [THE COURT:] So it finally then gets 
down to what the sentence should be in this case. 
Mr. Cover is 72 years of age. He has had some minor 
health problems along the way and may be facing 
something more serious as he stands before the Court 
today, but that is not quite clear. 

 The range of 210 to 262 months, as I see it, is too 
heavy a range. And I of course referred to cases 
earlier where there were substantial reductions from 
the low end of the guideline range and the Seventh 
Circuit was very critical of that downward decision by 
the sentencing Court. 

 I have tried to articulate a reason for the sen-
tence I am about to impose. The age of the defendant 
is a factor which the Court can of course now take 
into account. And of course there is, as always, the 
human being before the Court. We must never lose 
sight of that, and I am not in this case. 

 And so it is the judgment of the Court as follows: 

 That the defendant is hereby committed to the 
custody of the Bureau of Prisons to be imprisoned for 
a total of 160 months, the imprisonment to be im-
posed as follows: 60 months’ custody on Counts 1, 2, 
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3, 5, 6, 7, and 9 respectively; 160 months’ on Counts 
4, 8, and 9 respectively; and 36 months’ on Counts 11 
through 23 and 49 through 51 respectively; with all 
counts to be served concurrently, which means at the 
same time. 

*    *    * 
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