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SUPPLEMENTAL BRIEF FOR PETITIONER 

In its filing in DeLeon v. United States, No. 12-
6558, the Federal Government joins the chorus 
urging this Court to resolve the question whether 
statements made to a social worker investigating 
suspicions of abuse are testimonial.  Petitioner files 
this supplemental brief to explain why, regardless of 
whether this Court decides to grant review in that 
case, it should clearly grant certiorari in this case.  
This is so for the following reasons: 

1. The Allshouse case guarantees this Court the 
opportunity to provide comprehensive guidance to the 
lower courts.  Specifically, this case presents all three 
legal theories that prosecutors and courts have 
advanced to maintain that statements to a child 
protective services worker investigating suspicions of 
past abuse are not testimonial: (a) the “ongoing 
emergency” theory, which the Pennsylvania Supreme 
Court endorsed (and that the New Jersey Supreme 
Court has adopted, see State v. Buda, 949 A.2d 761, 
779-80 (N.J. 2008)); (b) the primary purpose theory, 
which concurring Justices in the Pennsylvania 
Supreme Court and the Pennsylvania intermediate 
court endorsed, and the State endorses; and (c) the 
“child witnesses are different” theory, which the trial 
court endorsed and the State endorses.  See Pet. 7-12, 
33-37; BIO 12-22. 

As the Solicitor General notes, “[i]n contrast to 
Allshouse, the court of appeals in [DeLeon] found no 
ongoing emergency [citation omitted] and resolved 
the case by assessing the statements’ primary 
purpose in light of all of the circumstances.”  U.S. 
DeLeon Br. 23.  And the Solicitor General does not 
advance any “ongoing emergency” argument in this 
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Court.  Accordingly, only by granting certiorari in 
Allshouse can this Court ensure that it will be 
presented with the full array of relevant arguments. 

2. The child interview in Allshouse took place in 
the setting, and under a regulatory system, that is 
typical of these kinds of cases.  The interview here 
was designed to “investigate” the incident that 
ultimately gave rise to criminal charges and to 
“figure out what happened.”  Pet. 4 (quoting Tr. 96).  
Furthermore, the social worker who conducted the 
interview worked for a typical state child protective 
services office with a typical connnection to local law 
enforcement authorities.  See Pet. 3-6, 16-18.  No 
medical care was contemplated or given. 

By contrast, the interview in DeLeon took place 
months before the incident that gave rise to criminal 
charges.  It was conducted under a special military 
program in Japan that the Solicitor General describes 
as “a medical program that enhances Air Force 
readiness by promoting family and community health 
and resilience.”  U.S. DeLeon Br. 3 (internal 
quotation marks omitted).  According to the Solicitor 
General, the interview’s purpose was “to create 
medical treatment program for the entire family.”  Id. 
at 20. 

Petitioner does not know (and the Solicitor 
General does not say) the extent to which the 
military program in DeLeon might differ in material 
ways from an ordinary state child protective services 
organization.  But the Solicitor General emphasizes 
that the testimonial inquiry depends on “all of the 
circumstances” concerning an interview, U.S. DeLeon 
Br. 23, and the Court of Appeals for the Armed 
Forces has held in other settings that particularities 
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concerning military programs affect confrontation 
analysis.  See United States v. Magyari, 63 M.J. 123, 
124-28 (C.A.A.F. 2006) (holding that lab report 
concerning urinalysis was not testimonial in part 
because the military protocol under which it was 
conducted was not genuinely “investigat[ory]”).  This 
Court has noted, moreover, that “[t]he differences 
between military and civilian communities” 
sometimes warrant “different application of those 
protections” in the Bill of Rights.  Parker v. Levy, 417 
U.S. 733, 743-44, 758 (1974) (First Amendment); see 
also Middendorf v. Henry, 425 U.S. 25, 43-48 (1976) 
(Fifth and Sixth Amendments).  Thus, only by 
granting Allshouse can this Court be assured of 
confronting a mainstream case and being able to 
resolve the split of authority at issue here. 

3. Finally, this case also is typical insofar as the 
statements at issue constituted the core of the 
prosecution’s case – indeed, “the only direct evidence 
that petitioner caused J.A.’s injury.”  Pet. 7.  This 
case thus evokes the Confrontation Clause’s 
traditional concern of trial by ex parte interview.  It 
allows this Court to appreciate the possibility that 
“ruling that statements to child services workers are 
nontestimonial would remove an entire category of 
cases from the protections of the Confrontation 
Clause.”  NACDL Amicus Br. 16. 

By contrast, the United States has argued in 
DeLeon that the statements there were so tangential 
– and, in any event, so “cumulative” of other 
“overwhelming” testimony from other witnesses – as 
to be harmless.  U.S. C.A. Br. 53-56, 2011 WL 
3472403.  The Solicitor General also promises to 
renew that argument, if necessary, later in the case.  
U.S. DeLeon Br. 23 n.5.  It is critical, therefore, that 
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regardless of what this Court does with DeLeon, it 
grant certiorari in Allshouse in order to ensure that it 
has a conventional case before it in which its decision 
will affect the ultimate outcome.  

 

CONCLUSION 

For the foregoing reasons, the petition for a writ 
of certiorari should be granted. 
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