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In the Supreme Court of the United States 
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UNITED STATES OF AMERICA, PETITIONER

v. 
PETER H. BEER, ET AL.

 

ON PETITION FOR A WRIT OF CERTIORARI 
TO THE UNITED STATES COURT OF APPEALS 

FOR THE FEDERAL CIRCUIT 

 

REPLY BRIEF FOR THE UNITED STATES 

 

In United States v. Will, 449 U.S. 200 (1980), this 
Court held that judicial “salary increases that otherwise 
take effect automatically pursuant to a formula previ-
ously enacted” become “irreversible under the Compen-
sation Clause,” id. at 221, “only when [they] take[] effect 
as part of the compensation due and payable to Article 
III judges,” id. at 229.  The Federal Circuit in this case 
held the opposite.  It concluded that future judicial sala-
ry increases under the Ethics Reform Act of 1989 (1989 
Act), Pub. L. No. 101-194, 103 Stat 1716, were (and are) 
permanently irrevocable for all sitting federal judges, 
and it struck down four separate Acts of Congress on 
that basis.  The court then compounded its error by in-
terpreting a statute intended to control appropriations 
for future judicial salary increases, see Act of Nov. 28, 
2001, Pub. L. No. 107-77, § 625, 115 Stat. 803 (amending 
H.R.J. Res. 370, Pub. L. No. 97-92, § 140, 95 Stat. 1200 
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(Section 140)) (2001 amendment), as having no effect at 
all.   

Respondents identify no sound reason for leaving un-
reviewed the Federal Circuit’s unprecedented abridg-
ment of congressional authority.  Their arguments 
against certiorari rest on misconceptions about the ef-
fects of the decision below; on a change in position about 
the importance of an issue on which they themselves re-
cently sought certiorari; and on a repetition of the Fed-
eral Circuit’s substantive errors.   Like the Federal Cir-
cuit, respondents cannot identify a single express state-
ment in Will to suggest that this Court’s holding would 
be inapplicable here.  Respect for Congress—and for 
Congress’s reasonable reliance, in enacting the 1989 
Act, on this Court’s controlling precedent—warrants the 
Court’s intervention. 

 A. The Questions Presented Are Exceptionally Important 

As the petition explains (Pet. 26-31), this case pre-
sents questions of exceptional importance that warrant 
this Court’s immediate review.  Respondents themselves 
recognized the importance of this case—not only to 
judges, but to Congress—when they sought certiorari at 
an earlier stage.  See Cert. Reply Br. 1, 3-4, Beer v. 
United States, 131 S. Ct. 2865 (2011) (No. 09-1395) (09-
1395 Cert. Reply Br.).  Contrary to respondents’ current 
argument (Br. in Opp. 11-15), this case did not become 
less important when the Federal Circuit subsequently 
invalidated four federal statutes and effectively nullified 
a fifth.  

1. Respondents are wrong in suggesting (Br. in Opp. 
2, 12) that the blocking statutes struck down by the 
Federal Circuit have no continuing relevance.  Even 
putting the constitutional implications of the Federal 
Circuit’s decision to one side, the decision’s fiscal impact 
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will persist for at least the lifetimes of every sitting fed-
eral judge.  As the petition explains (Pet. 26-28), and re-
spondents do not dispute, the decision below entitles all 
current and former judges to have their salaries adjust-
ed to the level that they would have reached if the four 
invalidated statutes had never been passed.  Respond-
ents, for example, will now receive back pay for the en-
tire six-year limitations period preceding the filing of 
their lawsuit even though that period post-dates the in-
validated statutes, see Pet. App. 24a-25a; Br. in Opp. 7, 
and other judges have begun to file similar claims, Pet. 
31.  The ability to challenge current salaries through 
additional back-pay suits in the future means that judg-
es can effectively demand higher salaries for the re-
mainder of their terms on the bench, and into retire-
ment, see 28 U.S.C. 371(a).  See Pet. 26.   The same may 
well be true for numerous other federal officials, like 
bankruptcy judges, whose salaries are tied to the sala-
ries of Article III judges.  Pet. 26-27.  And because any 
potential damages suit will fall within the appellate ju-
risdiction of the Federal Circuit, the constitutional hold-
ing below forecloses a meaningful statutory solution to 
this problem.  Pet. 27-28. 

Respondents point out (Br. in Opp. 12) that Congress 
has not recently passed any blocking statutes similar to 
the ones invalidated in this case.  The evident purpose of 
Congress’s 2001 amendment, however, was to render 
such blocking statutes unnecessary by requiring affirm-
ative congressional authorization for future judicial sal-
ary increases.  Following that amendment, Congress has 
authorized such increases for most years, but not for 
2007 or 2010.  Pet. 9.  Congress has thus continued to 
decide on a year-by-year basis whether judicial pay in-
creases are appropriate, but the 2001 amendment obvi-
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ated the need for the blocking statutes that had previ-
ously been used to prevent automatic increases from 
taking effect. 

The Federal Circuit’s statutory holding has rendered 
the 2001 amendment a nullity, allowing judges to de-
mand back pay and future salary as though Congress 
had authorized salary increases for 2007 and 2010.  Re-
spondent states that “[i]f Congress disagrees with [the 
Federal Circuit’s statutory] holding, it is free to revisit 
the statute.”  Br. in Opp. 12-13.  If the decision below is 
allowed to stand, however, Congress cannot retroactive-
ly revoke the salary increases that the Federal Circuit 
has now recognized.  The Federal Circuit’s constitution-
al holding, moreover, prevents the current or any future 
Congress from enacting any affirmative-authorization 
requirement with respect to the salary increases con-
templated by the 1989 Act for current federal judges.  
See Pet. 25.   

2. Respondents suggest (Br. in Opp. 31-33) that, even 
if the Court believes that the question presented will ul-
timately warrant review, it should deny the current peti-
tion and await entry of final judgment after the Court of 
Federal Claims (CFC) has computed how much back 
pay each respondent is owed.  Particularly given the fol-
low-on lawsuits that are currently pending in the CFC 
(see Pet. 31), that approach would result in potentially 
lengthy and cumbersome CFC proceedings that might 
ultimately prove to be superfluous, and it would not 
meaningfully clarify the questions presented for this 
Court’s review.  Respondents’ eagerness to accept a fur-
ther period of uncertainty before the questions present-
ed are finally resolved is also in some tension with their 
assertion that potential nominees to the federal bench 
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should receive clear guidance concerning their entitle-
ment to future pay increases.  Br. in Opp. 17.  

 B. The Federal Circuit’s Decision Is Incorrect 

1. Respondents do not identify even a single state-
ment in Will suggesting that the constitutional analysis 
in that case turned on the assertedly “discretionary” 
character of the statutory scheme at issue.  Instead, 
they defend the Federal Circuit’s decision on the ground 
that Will “cannot be divorced from its context—namely, 
a wholly imprecise and discretionary system of future 
judicial salary adjustments.”  Br. in Opp. 24.  That ar-
gument is flawed in three separate respects.   

First, a court of appeals has no authority to limit an 
“unmistakable holding” of this Court to the particular 
“factual contours” of the Court’s decision.  Thurston 
Motor Lines, Inc. v. Jordan K. Rand, Ltd., 460 U.S. 533, 
535 (1983); cf. United States v. Hatter, 532 U.S. 557, 567 
(2001) (“[I]t is this Court’s prerogative alone to overrule 
one of its precedents.”) (citation omitted).  The Court in 
Will squarely held that “a salary increase ‘vests’ for 
purposes of the Compensation Clause only when it takes 
effect as part of the compensation due and payable to 
Article III judges.”  449 U.S. at 229.  The decision of the 
court below cannot be reconciled with that holding. 

Second, respondents’ use of the word “discretionary” 
to describe the statutory scheme at issue in Will is in-
consistent with this Court’s own description of the pay-
raise provisions that were in effect at that time.  The 
Court in Will repeatedly described the salary adjust-
ments that Congress had sought to block as “tak[ing] 
effect automatically.”  449 U.S. at 221 (emphasis add-
ed); see id. at 203 (describing increases as “intended to 
be automatically operative”); id. at 223 & n.26, 224 & 
nn.27-28 (citing legislative history describing the ad-



6 

 

justments as “automatic”).  The Court nevertheless con-
cluded that those increases could be blocked by a statute 
enacted prior to their effective date.  Id. at 226-229.  
There is consequently no basis for treating the “auto-
matic” character of judicial-pay increases under the 
1989 Act as a ground for distinguishing Will. 

Third, contrary to respondents’ contention (Br. in 
Opp. 24-26), no relevant factual distinction exists be-
tween the statutory scheme at issue in Will and the 
statutory scheme at issue here.  Pet. 18-20 & nn.1-2.  
Although the amount of the contemplated increases is 
now based on a formula that takes account of economic 
conditions, rather than an expert recommendation that 
takes account of economic conditions, the existence of 
the increase remains dependent on increases to General 
Schedule salaries and subject to presidential override.  
See Pet. 2-3, 6-7.  And even if the statutory scheme here 
could be considered more definitive in some relevant re-
spect than the scheme in Will, the Court’s conclusion 
that Congress could permissibly block an increase al-
ready exactly computed and approved by the President, 
the day before the increase was scheduled to take effect, 
demonstrates that Congress has authority to cancel 
even the most precise and definite future judicial salary 
increases until they become part of a judge’s salary.  449 
U.S. at 207-208, 229.  Respondents identify nothing in 
the Compensation Clause to support their suggestion 
(Br. in Opp. 25-26) that Congress’s authority to cancel a 
definitive, but not yet effective, increase depends on the 
precise administrative or legislative steps that led to the 
increase becoming definitive.  A definitive future in-
crease to judicial salary, however it came to be, either is 
or is not part of judicial “Compensation,” U.S. Const. 
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Art. III, § 1.  Will says that it is not.  449 U.S. at 226-
230.*   

2.   Respondents repeatedly suggest (e.g., Br. in Opp. 
15-18, 26) that, by enacting the blocking statutes at issue 
in this case, Congress broke a  “promise” of future sala-
ry increases made in the 1989 Act.  Congress’s enact-
ment of a federal statute, however, generally does not 
imply a promise that the law will remain in force forev-
er.  Nothing in the 1989 Act’s text encouraged judges or 
anyone else to regard that statute as an exception to the 
usual rule that federal laws are subject to repeal or 
modification by Congress, or as a “promise” that future 
Congresses would not exercise their own best judgment 
regarding the appropriateness of judicial-pay increases.  
Cf. Pet. 28.  Construing the 1989 Act to provide such a 

                                                       
* Respondents contend (Br. in Opp. 18-20) that this principle would 

permit Congress to decrease or eliminate judges’ retirement benefits.  
That issue is not presented in this case.  In any event, respondents 
are wrong in contending that the Compensation Clause would neces-
sarily  treat retirement benefits identically to future salaries for ac-
tive judges.  To the extent that retirement benefits are “Compensa-
tion” at all, they are not the same as future salaries for active judges.  
Unlike future salaries to be paid while the judge remains active, re-
tirement benefits cannot be considered contemporaneous compensa-
tion for work performed, since a retired judge may not be working at 
all.  Retirement benefits are thus best understood as a form of de-
ferred compensation—i.e., an active judge’s total compensation pack-
age would consist both of the salary he currently receives and the 
salary he will receive if he retires after a certain age with a certain 
length of service, see 28 U.S.C. 371.   Although this Court has sug-
gested in passing that the “right to receive” retirement pay does not 
“vest until retirement” because, for example, a judge might leave of-
fice “before age 65,” Hatter, 532 U.S. at 575 (emphasis added), the 
promise of such pay upon qualifying retirement could be considered a 
part of current compensation in a way that salary for future years as 
an active judge could not.   
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guarantee would have been especially unwarranted since 
this Court had held only nine years earlier that Con-
gress may constitutionally prevent the implementation 
of scheduled judicial salary increases, so long as it acts 
before those increases have taken effect.  See Pet. 29.    

Respondents attempt (Br. in Opp. 14-15) to analogize 
this case to a circumstance in which Congress cuts judi-
cial salaries following an unpopular judicial decision.  As 
the Court in Will explained, however, “the Compensa-
tion Clause does not erect an absolute ban on all legisla-
tion that conceivably could have an adverse effect on 
compensation of judges,” but rather “embodies a clear 
rule prohibiting decreases but allowing increases.”  
449 U.S. at 227; see ibid. (explaining that “[t]he Consti-
tution  *  *  *  of necessity placed faith in the integrity 
and sound judgment of the elected representatives to 
enact [judicial salary] increases when changing condi-
tions demand”); Pet. 28-29. No one disputes, for exam-
ple, that the Compensation Clause would allow Congress 
to adopt a system in which it simply decides anew each 
year whether to adjust judicial salaries for inflation.  
See Will, 449 U.S. at 228 n.33 (“[I]t would be particular-
ly ironic if we were to bind Congress to an indexing 
scheme for salaries when the Framers themselves re-
jected an indexing proposal.”).  Such a scheme would be 
constitutional even though Congress’s annual decisions 
whether to increase judges’ salaries might be influenced, 
or might be perceived to have been influenced, by Con-
gress’s approval or disapproval of judicial decisions is-
sued during the previous year.  See id. at 220 (explain-
ing that the Framers “accept[ed] a limited risk of exter-
nal influence in order to accommodate the need to raise 
judges’ salaries when times changed”).     



9 

 

Although the system for judicial salary increases un-
der the 1989 Act differs from the more ad hoc system 
just described, Congress had no notice that by enacting 
the 1989 Act it was forfeiting the authority over salary 
increases that “the Constitution vests exclusively in the 
Congress.”  Will, 449 U.S. at 228.  Respondents consider 
it “fanciful” (Br. in Opp. 23) that Congress could have 
relied on Will in enacting the 1989 Act, but they identify 
nothing in Will itself that would have led Congress to 
predict the result reached by the Federal Circuit, and 
they provide no evidence that Congress in fact made 
that prediction.  By enacting the blocking statutes at is-
sue in this case, Congress exercised the authority rec-
ognized in Will (see 449 U.S. at 226-230) to modify a 
previously enacted formula for future salary increases 
before those salary increases take effect.    The Federal 
Circuit’s revision of that constitutional understanding, 
which retroactively made irrevocable a statute that the 
enacting Congress would reasonably have understood to 
be subject to future modification, warrants this Court’s 
review. 

3. On the statutory question, respondents themselves 
understood in their complaint that the 2001 amendment 
required express congressional authorization for future 
increases to judicial salaries under the 1989 Act.  Pet. 
App. 120a.  For reasons explained in the petition, that 
understanding was correct.  Pet. 21-26.   

Respondents have abandoned their prior understand-
ing of the 2001 amendment and now defend the Federal 
Circuit’s contrary interpretation.  But neither they nor 
the Federal Circuit can explain what the 2001 amend-
ment to Section 140 could conceivably have accom-
plished, or what Congress could have intended it to ac-
complish, other than to require affirmative authorization 
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for any future judicial salary increases. Respondents 
briefly suggest (Br. in Opp. 30) that even if the amend-
ment has no effect on future salary increases under the 
1989 Act, it might still be construed to require affirma-
tive authorization for “other adjustments” in judicial 
pay.  But they offer no example of such “other adjust-
ments,” and under respondents’ and the Federal Cir-
cuit’s reading of the statute, none exist.  On their read-
ing, the affirmative-authorization requirement does not 
apply to any judicial-pay legislation enacted after 1981, 
and they identify no pre-1981 judicial-pay legislation 
that would be subject to it.  See Pet. App. 21a-24a; Br. in 
Opp. 27-31.    

Contrary to respondents’ contention (Br. in Opp. 28-
29), the government did not effectively concede the stat-
utory question at oral argument in the Federal Circuit.  
The effect of the 2001 amendment was to apply to “fiscal 
year 1981 and each fiscal year thereafter,” § 625, 115 
Stat. 803, a requirement that no appropriated funds 
should be spent under “any  *  *  *  Act” to increase ju-
dicial salaries, “except as may be specifically authorized 
by Act of Congress hereafter enacted,” Section 140, 95 
Stat. 1200.  Although the 2001 amendment did not alter 
the original “hereafter enacted” date of 1981, it mandat-
ed that for each fiscal year from 1981 on, an appropria-
tion for judicial-pay increases could not be presumed 
from any preexisting legislation, but instead would re-
quire specific authorization in that year’s budget.  As 
the petition acknowledges (Pet. 24), Congress may have 
exceeded its authority by attempting retroactively to 
impose that requirement as to fiscal years that had al-
ready occurred before the 2001 amendment was passed.  
Under Will, however, Congress had clear authority to 
impose that requirement for subsequent fiscal years.   
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Relying primarily on Hatter, respondents briefly ar-
gue (Br. in Opp. 30-31) that if the 2001 amendment is 
interpreted in accordance with Congress’s evident in-
tent, it violates the Compensation Clause by “singling 
out judges for disadvantageous treatment.”  Id. at 30 
(quoting Hatter, 532 U.S. at 576).  That was not the 
ground on which the Federal Circuit decided this case; 
respondents’ argument would pose no impediment to 
this Court’s review of the antecedent statutory question; 
and this Court should not decline to review an important 
question of statutory interpretation based on asserted 
constitutional defects that no court has yet found.  In 
any event, respondents’ reliance on Hatter is misplaced 
because the 2001 amendment does not establish a dis-
criminatory tax or otherwise “impose[] a new financial 
obligation upon sitting judges,” 532 U.S. at 572.  In-
stead, the 2001 amendment simply alters the procedures 
by which Congress increases judicial salaries.  If this 
Court reaffirms, as it should, Congress’s plenary author-
ity over judicial salary increases, see Will, 449 U.S. at 
227-228, the amendment’s application to fiscal years 
2007 and 2010 (the post-2001 fiscal years for which Con-
gress did not affirmatively authorize judicial salary in-
creases, see Pet. 9) raises no serious constitutional con-
cern.   

*  *  *  *  * 

For the foregoing reasons and those stated in the pe-
tition for a writ of certiorari, the petition should be 
granted. 

Respectfully submitted.  
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Solicitor General 
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