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ALONZO SUGGS, 

Petitioner, 
 

v. 
 

UNITED STATES OF AMERICA. 

 
ON PETITION FOR A WRIT OF CERTIORARI 

TO THE UNITED STATES COURT OF APPEALS 
FOR THE SEVENTH CIRCUIT 

 
REPLY BRIEF FOR THE PETITIONER 

 
INTRODUCTION 

In Magwood v. Patterson, 130 S. Ct. 2788, 2802-
2803 (2010), this Court expressly reserved the 
question whether, after a habeas petitioner succeeds 
in obtaining a new sentencing and judgment, a 
subsequently filed habeas petition challenging the 
underlying conviction is “second or successive” under 
AEDPA, 28 U.S.C. §§ 2244(b) and 2255(h).  The 
government openly acknowledges (BIO 12-13) that a 
wide and entrenched circuit split on the question 
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Magwood reserved has arisen and that the Seventh 
Circuit’s decision in this case expanded that conflict.  
The government also acknowledges the ultimate need 
for this Court’s intervention because the multi-
layered nature of the conflicting circuit court 
decisions means that the appeals courts cannot 
bridge that divide themselves.  See BIO 16.  Finally, 
the government voices no concerns about this case as 
an ideal vehicle, both procedurally and substantively, 
for the Court to resolve the question presented. 

Instead, the government argues that resolution of 
a circuit conflict involving decisions in six different 
circuits and encompassing more than half the States 
would be “premature” (BIO 13) because the fallout 
from Magwood’s reserved question spans a variety of 
factual scenarios pending in a number of district 
courts (BIO 14-16).  But the fact that a question this 
Court left open and that is the subject of a six-circuit 
conflict is spawning broad instability and 
disuniformity in federal court decision-making in a 
variety of factual contexts is precisely why this Court 
should grant review now.  Indeed, in Magwood, this 
Court granted review based on a much shallower 2 to 
1 circuit split.  See Pet. for Cert., Magwood v. 
Culliver, No. 09-158, 2009 WL 2419179, at *14-18 
(U.S. Aug. 4, 2009) (noting conflict between Eleventh 
Circuit, and Second and Ninth Circuits).   

What matters is that the legal question has been 
comprehensively considered and debated by the 
appellate courts in numerous thoroughgoing majority 
and dissenting opinions.  And the federal 
government, tellingly, does not dispute that the 
Court’s decision in this case would either conclusively 
resolve or cast meaningful light on the proper legal 
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disposition of the different factual scenarios it 
proffers.  Accordingly, for the 27 State governments 
and habeas petitioners within those States who now 
find that the outcome of their cases turns on 
geographic happenstance, the time for this Court’s 
review has come. 
I. THE GOVERNMENT ACKNOWLEDGES 

THAT THE CIRCUIT CONFLICT IS 
ENTRENCHED 

Petitioner and the government agree on the most 
essential considerations for this Court’s review.  
First, the federal government concurs with petitioner 
that the federal courts of appeals are in deep and 
acknowledged conflict over the proper resolution of 
the question reserved in Magwood.  Pet. 10-14 
(discussing cases from six different circuits); BIO 12-
13, 16.  And time is only making matters worse.  Of 
the four published opinions issued thus far 
addressing the question presented, each court of 
appeals has expressly declined to adopt the position 
of the court of appeals’ decision immediately 
preceding it.   

Thus the Seventh Circuit, in holding here that a 
habeas application challenging those aspects of a 
conviction or sentence that were reinstated in a new 
judgment is second or successive, expressly declined 
to adopt the Ninth Circuit’s reading of AEDPA’s 
“second or successive” provisions and of Magwood’s 
analysis.  Compare Pet. App. 11a, with Wentzell v. 
Neven, 674 F.3d 1124 (9th Cir. 2012), petition for cert. 
pending, 81 U.S.L.W. 3275 (filed Sept. 18, 2012).  
And in Wentzell, the Ninth Circuit expressly 
disagreed with the Fifth Circuit’s interpretation of 
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AEDPA and Magwood.  Compare Wentzell, 674 F.3d 
at 1127-1128, with In re Lampton, 667 F.3d 585, 589-
590 (5th Cir. 2012).  The Fifth Circuit, in turn, 
distinguished and declined in Lampton, 667 F.3d at 
589, to follow the Second Circuit’s decision in 
Johnson v. United States, 623 F.3d 41, 46 (2d Cir. 
2010).  Johnson, for its part, contrasts starkly with 
the majority below, which held that Magwood did not 
require a departure from circuit precedent, Pet. App. 
8a-11a, because Johnson read Magwood as requiring 
it to overturn circuit precedent and to “interpret 
successive applications with respect to the judgment 
challenged and not with respect to particular 
components of that judgment.”  623 F.3d at 46. 

Making matters still worse, the Eleventh Circuit 
has produced unpublished decisions going in opposite 
directions.  Compare Campbell v. Secretary for the 
Dep’t of Corr., 447 F. App’x 25, 27-28 (11th Cir. 2011) 
(not second or successive), with Cassidy v. Secretary, 
Fla. Dep’t of Corr., No. 11-14817, slip op. at 2 (11th 
Cir. Mar. 22, 2012) (applying second or successive 
bar), reconsideration denied (11th Cir. May 14, 2012), 
petition for cert. pending (No. 12-5747) (filed Aug. 7, 
2012).  The Tenth Circuit has issued an unpublished 
opinion by a divided panel with two judges favoring 
the Fifth Circuit’s rule, and one judge favoring the 
Second and Ninth Circuit’s rule.  In re Martin, 398 F. 
App’x 326 (10th Cir. 2010).1 

                                            
1 The government opens by arguing that the Seventh Circuit 

panel in this case properly ruled that Magwood did not 
expressly “abrogate” prior Seventh Circuit precedent, BIO 12, 
and thus that the panel appropriately followed Dahler v. United 
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Second, the government offers no convincing 
reason (BIO 13-16) to hope that this judicial 
disuniformity will diminish, apparently agreeing 
with petitioner that this Court’s intervention is 
ultimately needed to resolve the conflict.  The 
government instead simply identifies additional 
factual scenarios to which the conflicting state of the 
law will extend and for which the existing geographic 
disparity in outcomes will be multiplied.   

But that is all the more reason for this Court to 
grant review.  Notably, all but two of the cases that 
the government cites fall within circuits that have 
already taken a stance (or, for the Eleventh Circuit, 
stances) on this jurisprudential divide.  See BIO 14-
16 (citing circuit and district court decisions within 
the Second, Ninth, Tenth, and Eleventh Circuits).  
This Court’s prompt review of a question that has 
been comprehensively considered by the courts of 
appeals thus could ensure, for the sake of the federal 
government, all the state governments, and all the 
habeas petitioners involved, that those cases are 
resolved under a single, uniform, and correct rule of 
federal law.2 

                                            
States, 259 F.3d 763 (7th Cir. 2001).  But that argument about 
intra-circuit fealty to panel precedent has nothing to do with the 
certiorari determination before this Court, other than to note 
that the Second Circuit—at that time with the agreement of the 
United States—reached the exact opposite judgment about 
Magwood’s impact on prior circuit precedent, Johnson, 623 F.3d 
at 46 & n.6.    

2  The government’s call for delay while still more decisions 
ensue under contradictory circuit precedent is not well taken for 
the additional reason that there does not appear to be any 
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  Compounded divisiveness under already-existing 
circuit law is not the type of percolation that benefits 
anyone.  It certainly is of no help to the fifteen States 
within the Second, Ninth, and Eleventh Circuits that 
may find their judgments of conviction subject to 
second-in-time review in a way that the twelve States 
within the Fifth, Seventh, and Tenth Circuits do not.  
Nor is there any discernible benefit to permitting 
many more “substantial” constitutional claims like 
petitioner’s (Pet. App. 22a) to be resolved by circuit 
boundaries rather than by law.  To the extent the 
federal government wants its different factual 
scenarios to be in this Court’s “view” (BIO 16), it can 
accomplish that through its merits brief writing 
without exacerbating any further the crazy-quilt 
state of the law on this frequently recurring AEDPA 
question.     

II. THIS CASE SQUARELY PRESENTS 
THE QUESTION FOR REVIEW 

The government does not disagree that this case 
cleanly and directly presents the question of whether 
a habeas petition challenging a criminal conviction is 
second or successive when it follows a new judgment 
arising from a resentencing.  The government’s brief 
expresses no procedural or substantive objection to 

                                            
substantial disagreement on the particular scenarios the 
government identifies.  Those courts have uniformly answered 
“no” to each of the government’s questions with the exception of 
the district court in Greene v. McDaniel, No. 3:09-cv-601, 2012 
WL 297928, at *3-*5 (D. Nev. Jan. 31, 2012).  It is the question 
that the petition presents where the conflict has manifested 
most acutely and most frequently.    
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review in this case (beyond its non-case-specific 
desire for delay).   

That makes sense because the habeas petition in 
this case is indisputably petitioner’s first challenge to 
the new criminal judgment in his case.  In addition, a 
proper certificate of appealability was granted by the 
court of appeals on the basis that petitioner “has 
made a substantial showing of the denial of a 
constitutional right” and on the unsettled AEDPA 
question of whether his petition should be deemed 
“second or successive,” Pet. App. 22a-23a.  Finally, 
painting the consequences of the circuit conflict in 
stark relief, the government conceded below that, but 
for the Magwood question, the law would entitle 
petitioner to an evidentiary hearing on his claim 
under Brady v. Maryland, 373 U.S. 83 (1963).  Pet 
App. 3a, 21a; see also U.S. C.A. Br. 12 n.3.  

Moreover, the government does not disagree that 
other pending petitions raising Magwood’s open 
question come burdened with significant procedural 
and substantive impediments to this Court’s review.  
See Pet. 17-20.  The prisoners in Neven v. Wentzell, 
No. 12-352, and Harris v. United States, No. 12-6111, 
face daunting procedural hurdles before this Court 
could even get to the AEDPA question on which the 
courts are divided.  And neither petition presents a 
compelling underlying constitutional claim that 
would justify navigating their respective procedural 
thickets.  

In Neven, not only is the question presented too 
narrow to appropriately frame the Magwood issue for 
this Court’s review (see Pet. 18-19), but worse still the 
“second or successive” issue was not the sole reason 
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for the district court’s dismissal of Wentzell’s habeas 
petition.  Quite the opposite, the “district court sua 
sponte dismissed the petition as time-barred.”  
Wentzell v. Neven, 674 F.3d at 1126.  Tellingly, 
Wentzell has never denied that his federal habeas 
claim is untimely on its face; on appeal, he argued 
only that the district court erred in dismissing his 
petition sua sponte.  See Appellant’s Opening Brief, 
Wentzell v. Neven, 674 F.3d 1124 (9th Cir. 2011), No. 
10-16605, 2011 WL 2179366, at *10-14 (May 31, 
2011).  Because the Ninth Circuit agreed with that 
narrow procedural argument, the court remanded the 
case in a decision that left the door wide open for the 
district court to reaffirm its timeliness ruling after a 
hearing.  Wentzell, 674 F.3d at 1126.   

Nor is it apparent that Wentzell has any viable 
claim on the merits of his habeas petition, as the 
Ninth Circuit’s certificate of appealability did not 
identify “a substantial showing of the denial of a 
constitutional right,” 28 U.S.C. § 2253(c)(2).  See 
Wentzell, 674 F.3d at 1125-1126 (certificate referred 
to only the two procedural issues addressed in 
opinion). 

Most problematic of all for this Court’s review, the 
Nevada Supreme Court seems to have identified two 
distinct and independent state-law barriers to 
Wentzell’s challenge to his state-law conviction.  The 
state supreme court declined to rule on the merits of 
Wentzell’s underlying claims, Wentzell v. State, 281 
P.3d 1230, No. 54189, 2009 WL 2633773, at *1 (Nev. 
Aug. 25, 2009) (Table), both because (i) the court had 
no jurisdiction to hear the appeal since Wentzell was 
“not an aggrieved party,” id., and (ii) Wentzell had 
failed to timely appeal the original judgment of 
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conviction as a matter of state law (not AEDPA), id.  
The case thus comes to this Court in a procedurally 
compromised posture, with potentially independent 
state-law barriers to federal habeas review that could 
stand as a roadblock to this Court’s full consideration 
of the “second or successive” question.  See Cone v. 
Bell, 556 U.S. 449, 465 (2009). 

The petition in Harris, No. 12-6111, is equally rife 
with procedural barriers to this Court’s review.  Like 
the Neven petition, Harris’s habeas petition is facially 
untimely, as Harris filed his petition over a decade 
after he obtained a new “final judgment” in his case.  
Br. for the U.S. in Opp’n at 6-8, Harris, supra.  Also 
like the habeas petitioner in Neven, Harris has never 
obtained a certificate of appealability as to any 
substantive constitutional violation.  Id. at 8, 12. 

But Harris is a particularly bad vehicle for the 
most fundamental reason of all:  his case does not 
raise the question presented because the habeas 
petition on review before this Court is actually 
Harris’s second petition for post-conviction relief filed 
after his new judgment was entered.  Suggs Pet. 17.  
His petition is thus second or successive no matter 
what, and so the petition does not actually present 
the question reserved in Magwood of whether a first 
habeas petition filed after a new sentencing judgment 
may present challenges to unaltered aspects of the 
judgment without being deemed second or 
successive.3   

                                            
3 Harris contends (Pet. Reply Br. 7, Harris, supra) that his 

current habeas petition, even though the second after his new 
judgment was entered, should be treated like his first petition 
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CONCLUSION 
For the foregoing reasons and those stated in the 

petition, the petition for a writ of certiorari should be 
granted.  

Respectfully submitted, 
 
Robert J. Palmer                                                                     
MAY OBERFELL LORBER 
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because it is the first to make certain arguments.  But the 
second or successive bar forecloses a pre-existing “claim” if it 
“was not presented in a prior application” seeking review of that 
same judgment.  28 U.S.C. § 2244(b)(2). 
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