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QUESTION PRESENTED 

Did the Sixth Circuit correctly hold that the 
Ohio Court of Appeals did not act contrary to or 
unreasonably apply clearly established Supreme 
Court law when it held that the Eighth Amendment 
permits the imposition of consecutive fixed-term 
sentences on a juvenile who committed multiple 
nonhomicide offenses? 
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The Petitioner is Chaz Bunch, an inmate at the 
Ohio State Penitentiary. 

The Respondent is David Bobby, Warden of the 
Ohio State Penitentiary. 
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INTRODUCTION 

In 2001, sixteen-year-old Chaz Bunch 
kidnapped, robbed, and raped a young woman at 
gunpoint in Youngstown, Ohio.  A state court 
sentenced him to eight ten-year felony sentences, one 
180-day misdemeanor sentence, and three three-year 
firearm sentences.  It ordered most of the sentences 
to run consecutively, resulting in 89 total years of 
imprisonment.  On direct appeal, Bunch argued that 
the Eighth (and Fourteenth) Amendment 
categorically prohibited sentences like his, and the 
state court denied the claim on the merits.  He then 
sought federal habeas relief on the same ground and 
lost in both of the lower courts.  For three reasons, 
those decisions merit no further review. 

First, Bunch’s Petition fails to raise a question 
that accounts for the habeas corpus standard of 
review.  Because the Ohio courts adjudicated his 
Eighth Amendment claim “on the merits,” the 
federal courts may not grant relief unless the 
adjudication was “contrary to, or involved an 
unreasonable application of, clearly established” 
Supreme Court precedent.  28 U.S.C. § 2254(d)(1).  
Before the federal district court and the Sixth 
Circuit, Bunch agreed that § 2254(d)’s high 
standards apply to his claim.  Yet his Question 
Presented addresses only the underlying 
constitutional issue, not whether imposing 
consecutive fixed-term sentences on a juvenile who 
committed multiple nonhomicide offenses 
contravenes clearly established Supreme Court 
precedent.  The Court should deny certiorari because 
Bunch does not present a relevant question for 
review. 
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Second, the federal courts of appeals are not 
divided over whether sentencing a juvenile to 
consecutive fixed-term sentences for multiple 
nonhomicide crimes contravenes clearly established 
Supreme Court precedent.  The decision below is the 
first to consider that question since the Court’s 
decision in Graham v. Florida, 560 U.S. ___, 130 
S. Ct. 2011 (2010).  In support of his purported split, 
Bunch cites only state court and federal district court 
cases on direct review.  Because those courts engaged 
in independent constitutional adjudication, rather 
than § 2254(d) review, their decisions cannot create a 
conflict with the decision below. 

Third, the decision below was correct.  The Ohio 
Court of Appeals neither contradicted nor 
unreasonably applied clearly established law.  By its 
plain terms, Graham applies only to sentences 
denominated “life without parole.”  Its analysis of 
legislative enactments and state practice likewise 
considered only the specific sentence of life without 
parole.  And given Graham’s utter lack of guidance 
to state courts on how to avoid, how to remedy, or 
even how to identify consecutive fixed-term 
sentences that are the “practical equivalent” of life 
without parole, the Sixth Circuit correctly held that 
Graham did not clearly establish that Bunch’s 
sentences are unconstitutional. 

Accordingly, the Court should deny the petition 
for a writ of certiorari. 

JURISDICTION 

The judgment of the court of appeals was 
entered on July 6, 2012.  On September 25, 2012, 
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Justice Kagan extended the time within which to file 
a petition for a writ of certiorari to and including 
November 5, 2012, and the petition was filed on that 
date.  The jurisdiction of this Court is invoked under 
28 U.S.C. § 1254(1). 

CONSTITUTIONAL AND STATUTORY 
PROVISIONS 

The Anti-Terrorism and Effective Death Penalty 
Act of 1996 (“AEDPA”), Section 2254(d) of Title 28 of 
the United States Code, provides: 

An application for a writ of habeas corpus on 
behalf of a person in custody pursuant to the 
judgment of a State court shall not be granted 
with respect to any claim that was adjudicated 
on the merits in State court proceedings unless 
the adjudication of the claim— 

(1) resulted in a decision that was contrary 
to, or involved an unreasonable application 
of, clearly established Federal law, as 
determined by the Supreme Court of the 
United States; or 

(2) resulted in a decision that was based on 
an unreasonable determination of the facts 
in light of the evidence presented in the 
State court proceeding. 

The Eighth Amendment to the United States 
Constitution provides that, “Excessive bail shall not 
be required, nor excessive fines imposed, nor cruel 
and unusual punishments inflicted.” 

The Fourteenth Amendment to the United 
States Constitution provides, in relevant part:  “No 
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State shall . . . deprive any person of life, liberty, or 
property, without due process of law.” 

COUNTERSTATEMENT 

Following a jury trial in the Court of Common 
Pleas of Mahoning County, Ohio, Chaz Bunch was 
convicted of multiple nonhomicide crimes.  After 
vacating one of his convictions on appeal, the Ohio 
courts remanded for resentencing.  On remand, the 
trial court sentenced Bunch to eight ten-year felony 
sentences, one 180-day misdemeanor sentence, and 
three three-year firearm sentences.  The trial court 
ordered all but the 180-day sentence to be served 
consecutively, for a total of 89 years’ imprisonment.  
The Ohio courts affirmed his sentences on direct 
appeal.  The federal district court denied habeas 
corpus relief, and the court of appeals affirmed.  The 
underlying facts are drawn from a 2005 decision of 
the Ohio Court of Appeals because the last state 
court decision on the merits incorporated by 
reference the factual determinations of that decision.  
See Pet. App. 22a. 

A. An Ohio jury convicted Bunch of multiple 
charges, including kidnapping, robbery, 
and rape, and Bunch was sentenced to 
consecutive fixed-term sentences. 

On August 21, 2001, a young woman, M.K., 
arrived at a group home for mentally handicapped 
women to work the graveyard shift.  State v. Bunch, 
No. 02 CA 196, 2005-Ohio-3309 ¶¶ 2, 4 (Ohio Ct. 
App. June 24, 2005).  As she exited her vehicle, a 
man wearing a mask ran toward her, brandished a 
gun, and instructed her to hand over her money and 
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belongings.  Id. ¶ 5.  The man, later identified as 
Brandon Moore, directed M.K. into the passenger 
seat of her car.  Id.  Moore took the wheel and 
started following a black car containing three men.  
Id. ¶¶ 5-6. 

The cars stopped after a short time, at which 
point sixteen-year-old Chaz Bunch exited the black 
car and climbed into the backseat of M.K.’s car.  Id. 
¶¶ 6, 21.  Bunch trained his gun on M.K., and the 
cars drove on.  Id ¶ 6.  They came to a stop in a 
gravel lot, where Bunch and Moore ordered M.K. out 
of the car.  Id. ¶ 8.  The two men then raped her 
orally, anally, and vaginally, all the while pointing 
their firearms at her.  Id. ¶¶ 8-10.  Eventually, one of 
their accomplices stopped the rapes.  Id. ¶ 11.  Bunch 
wanted to kill M.K., but the same accomplice 
convinced him to spare her life.  Id.  After 
threatening that they would harm M.K. and her 
family if she disclosed the crimes, the men left her in 
the gravel lot.  Id. 

M.K. had managed to memorize the black car’s 
license plate number, which the police later used to 
locate the perpetrators.  Id. ¶¶ 7, 13, 15.  A grand 
jury indicted Bunch on several counts related to the 
incident, and an Ohio jury convicted him of multiple 
offenses.  Id. ¶¶ 32, 34.  The trial court originally 
sentenced Bunch to 115 years of imprisonment.  Id. 
¶ 35.  After a successful state court appeal unrelated 
to the issue presented here, the Ohio courts 
remanded Bunch’s case for resentencing in 2006.  
Pet. App. 22a-23a; see In re Ohio Criminal 
Sentencing Statutes Cases, 847 N.E.2d 1174, 1177 
(Ohio 2006). 
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On remand, the trial court resentenced Bunch 
for nine separate offenses:  three counts of rape, 
three counts of complicity to rape, one count of 
aggravated robbery, one count of kidnapping, and 
one count of misdemeanor aggravated menacing.  
Pet. App. 21a.  Bunch received the maximum term of 
imprisonment for each count, resulting in eight ten-
year sentences for his felonies, one 180-day sentence 
for his misdemeanor, and three three-year sentences 
for his use of a firearm.  Pet. App. 4a.  The court 
ordered that the felony and firearm sentences be 
served consecutively.  Pet. App. 23a.  In total, Bunch 
received twelve sentences adding up to 89 years of 
imprisonment.  Id. 

Bunch appealed to the Ohio Court of Appeals, 
where he argued that his sentences were “equivalent 
to a sentence of life in prison without the possibility 
of parole” and therefore in violation of the Eighth 
Amendment.  Pet. App. 30a.  The Court of Appeals 
affirmed his sentences, Pet. App. 34a, and the 
Supreme Court of Ohio denied Bunch’s petition for 
discretionary review.  State v. Bunch, 886 N.E.2d 872 
(Ohio 2008). 

B. The federal district court denied Bunch’s 
habeas petition, and the Sixth Circuit 
affirmed. 

In April 2009, Bunch renewed his Eighth 
Amendment claim in this proceeding under 28 U.S.C. 
§ 2254.  Pet. App. 15a.  Fourteen days after Bunch 
filed his habeas petition, this Court granted the 
petition for a writ of certiorari in Graham v. Florida, 
No. 08-7412.  The district court chose not to hold 
Bunch’s case pending the decision in Graham, noting 
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that Graham is “factually distinguishable” from this 
case.  Pet. App. 19a.  Terrance Graham received a 
life sentence without the possibility of parole for one 
offense.  Chaz Bunch, by contrast, received eight ten-
year sentences on “eight distinct felonies,” plus nine 
years’ imprisonment for firearm specifications.  Id.  
Given these distinctions, a decision in favor of 
Graham would “not apply to this case,” and 
“extending that ruling to this case” would “create 
new law.”  Id.  The district court therefore dismissed 
Bunch’s habeas petition. 

After granting a certificate of appealability, see 
28 U.S.C. § 2253(c), a panel of the Sixth Circuit 
unanimously affirmed.  This Court issued its 
decision in Graham while Bunch’s case remained 
pending before the court of appeals.  See Graham v. 
Florida, 560 U.S. __, 130 S. Ct. 2011 (2010).  The 
Sixth Circuit assumed without deciding that Bunch 
could benefit from the new rule in Graham and 
denied habeas relief.  Pet. App. 7a-8a.  It concluded 
that “Graham is not clearly applicable to this case” 
because “Graham was sentenced to life in prison for 
committing one nonhomicide offense,” while “Bunch 
was sentenced to consecutive, fixed-term sentences—
the longest of which was 10 years—for committing 
multiple nonhomicide offenses.”  Pet. App. 8a-9a.  
Because “Bunch was not sentenced to ‘life without 
parole,’ his sentence does not violate clearly 
established federal law,” and he does not deserve 
federal habeas relief.  Pet. App. 13a. 

REASONS FOR DENYING THE WRIT 

Bunch’s Petition asks the Court to review 
whether the Eighth Amendment prohibits 
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sentencing a juvenile to consecutive fixed-term 
sentences for multiple nonhomicide offenses.  This 
case, however, does not provide the Court an 
opportunity to resolve that question because this 
case arises under AEDPA, not direct review.  
Bunch’s failure to present a relevant question 
suffices to defeat his request for further review.  The 
posture of this case similarly explains why Bunch 
has not identified any split of authorities implicated 
by the facts of his case.  All of the cases he cites in 
support of a split arose on direct review and did not 
involve § 2254(d)’s restrictions.  Bunch cannot 
bootstrap these decisions into a cert-worthy split.  
Finally, the decision below was correct:  Graham 
does not clearly establish that Bunch’s sentences 
violate the Eighth Amendment. 

A. This case does not involve the question 
presented in the Petition because Bunch’s 
habeas petition is subject to the 
restrictions of 28 U.S.C. § 2254(d). 

Bunch waits until page 32 of his Petition to 
address the dispositive issue in this case—whether 
§ 2254(d)’s restrictions apply.  They surely do.  
Because Bunch’s Eighth Amendment claim was 
“adjudicated on the merits in State court 
proceedings,” the federal courts may not grant 
habeas relief unless the adjudication was “contrary 
to, or involved an unreasonable application of, clearly 
established” Supreme Court precedent.  28 U.S.C. 
§ 2254(d)(1). 

The state courts adjudicated Bunch’s Eighth 
Amendment claim on the merits.  More particularly, 
he argued before the Ohio Court of Appeals that his 
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“89 year sentence is equivalent to a sentence of life in 
prison without the possibility of parole” and thus 
“constitutes ‘a cruel and unusual sentence.’”  Pet. 
App. 30a.  Bunch concedes (as he must) that the 
court “rejected the claim after considering it on the 
merits.”  Pet. 7.  Tracking the analysis in Roper v. 
Simmons, 543 U.S. 551 (2005), the state court held 
that Bunch’s “sentence did not violate the Eighth 
Amendment prohibition against cruel and unusual 
punishment.”  Pet. App. 34a.  Even though the Ohio 
Court of Appeals could not stick a Graham label on it 
(because this Court had not yet decided Graham), 
the state court nevertheless adjudicated on the 
merits the precise claim Bunch makes here. 

Seeking to avoid AEDPA’s “highly deferential 
standard for evaluating state court rulings,” Lindh v. 
Murphy, 521 U.S. 320, 333 n.7 (1997), Bunch 
principally contends that the Warden has “waive[d] 
AEDPA deference.”  Pet. 32.  He is wrong as a matter 
of law and wrong as a matter of fact.  As for the law, 
AEDPA deference is not waivable.  The statute 
speaks in mandatory terms:  Federal courts “shall 
not” grant habeas relief unless the petitioner 
satisfies § 2254(d)’s high standards.  28 U.S.C. 
§ 2254(d).  That is true of “any claim that was 
adjudicated on the merits in State court 
proceedings.”  Id. (emphasis added).  The statute, in 
short, speaks in terms of congressionally mandated 
deference, not in terms of a waivable defense.  The 
courts of appeals agree.  See Gardner v. Galetka, 568 
F.3d 862, 878-79 (10th Cir. 2009); Brown v. Smith, 
551 F.3d 424, 428 n.2 (6th Cir. 2008); Eze v. 
Senkowski, 321 F.3d 110, 120-21 (2d Cir. 2003).   
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As for the facts, the allegation of waiver is 
baseless.  The Warden has argued at every stage of 
these habeas proceedings that the state court’s 
adjudication deserves deference.  See Warden Return 
of the Writ, R.5 at 20-24, 43 (N.D. Ohio June 23, 
2009); Warden Br. at 8-9, 14-15, 18 (6th Cir. July 13, 
2011).  As support for his argument that the Warden 
waived AEDPA deference, Bunch cryptically cites to 
the Sixth Circuit oral argument.  Pet. 32 & n.7.  
Whatever Bunch means the citation to suggest, the 
oral argument hurts rather than helps his case.  
When asked point blank by the court to confirm that 
“You argue that AEDPA deference applies here?” the 
Warden responded, “Yes.”  Oral Arg. at 21:55-21:57. 

Finally, even if Bunch were correct that AEDPA 
deference is waivable, he has forfeited any argument 
on that score.  In the district court, he agreed that 
“the Warden correctly state[d] the standard of 
review” after the Warden argued that § 2254(d)’s 
standards apply.  Bunch Traverse, R.10 at 4 (N.D. 
Ohio Sept. 30, 2009); see Warden Return of the Writ, 
R.5 at 20-24, 43 (N.D. Ohio June 23, 2009).  And in 
the Sixth Circuit, Bunch recited § 2254(d)’s 
standards and admitted that “[b]ecause [he] filed his 
petition after the enactment of the Antiterrorism and 
Effective Death Penalty Act (AEDPA), that statute is 
applicable.”  Bunch Br. at 3 (6th Cir. May 17, 2011); 
see id. at 23.  In the final analysis, even if Bunch 
could somehow show that AEDPA deference is a 
waivable defense and that the Warden relinquished 
it, Bunch has forfeited the forfeiture. 
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B. Bunch has not identified any relevant 
disagreement across the courts of appeals. 

Establishing that AEDPA deference applies 
goes a long way toward resolving this case.  Viewed 
through that lens, the federal courts of appeals are 
not in conflict over the question actually presented 
here—namely, whether Graham clearly established 
that state courts may not impose consecutive fixed-
term sentences on a juvenile for multiple 
nonhomicide offenses.  As Bunch agrees (Pet. 23), no 
other court of appeals has yet opined on Graham’s 
application in habeas to this context.  And certainly 
no court of appeals has granted habeas relief to such 
a petition on the basis of Graham.  Accordingly, 
Bunch cannot show that the courts are divided over 
the relevant question presented. 

In an effort to change the grounds of debate, 
Bunch asks the Court to ignore AEDPA and address 
for the first time the underlying constitutional claim:  
whether the Eighth Amendment bars sentences like 
his.  Pet. i, 9.  Whatever the answer to that question, 
this case does not present it.  Properly recognizing 
that AEDPA applies, the court below decided only 
the question “whether the state court’s adjudication 
of Bunch’s Eighth Amendment claim ‘resulted in a 
decision that was contrary to, or involved an 
unreasonable application of, clearly established 
Federal law.’”  Pet. App. 6a-7a (quoting 28 U.S.C. 
§ 2254(d)(1)).  It did not answer the underlying 
constitutional claim.  So the only question properly 
presented is whether the Court has already clearly 
established the right that Bunch asserts. 
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The differences between direct review and 
collateral review explain why Bunch is wrong (Pet. 
17-18 n.3, 21) that the decision below conflicts with a 
decision of the California Supreme Court.  See People 
v. Caballero, 282 P.3d 291 (Cal. 2012).  Caballero 
held on direct review that “sentencing a juvenile 
offender for a nonhomicide offense to a term of years 
with a parole eligibility date that falls outside the 
juvenile offender’s natural life expectancy constitutes 
cruel and unusual punishment in violation of the 
Eighth Amendment.”  Id. at 295.  But the Supreme 
Court of California was unburdened by AEDPA’s 
restrictions.  Because that court and the court below 
were engaged in different inquiries, they cannot be 
in conflict. 

The same goes for Adams v. State, 
No. 1D11-3225, 2012 Fla. App. LEXIS 13000 (Fla. 
Ct. App. Aug. 8, 2012), which struck down as 
unconstitutional a juvenile’s consecutive sentences 
adding up to at least 58.5 years’ imprisonment for 
three offenses.  Id. at *1, *6-7; see Pet. 26.  That 
court, too, independently reviewed the Eighth 
Amendment question; it did not engage in the 
§ 2254(d) inquiry.  Furthermore, the Supreme Court 
of Florida recently agreed to hear two cases involving 
consecutive fixed-term sentences imposed on 
juveniles.  See Henry v. State, 82 So. 3d 1084 (Fla. 
Ct. App. 2012), discretionary review granted, 2012 
Fla. LEXIS 2549 (Fla. Nov. 6, 2012) (No. SC12-578); 
Gridine v. State, 89 So. 3d 909 (Fla. Ct. App. 2011), 
discretionary review granted, 103 So. 3d 139 (Fla. 
Oct. 11, 2012) (No. SC12-1223).  It has also agreed to 
hold Adams pending the disposition of Gridine.  See 
Order in State v. Adams, No. SC12-1795 (Oct. 19, 
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2012).  So the court of appeals decision in Adams 
soon may not represent the Florida courts’ view of 
the law. 

Similar problems afflict Bunch’s argument (Pet. 
21-22) that Angel v. Commonwealth, 704 S.E.2d 386 
(Va. 2011), clashes with the decision below.  First, 
the Supreme Court of Virginia heard that case on 
direct review.  Second, the court affirmed the 
defendant’s sentence, concluding that state law 
provides an opportunity for conditional release 
within his lifetime.  Id. at 401-02.  Finally, the 
defendant in that case was “sentenced to three 
consecutive life terms and a twenty-year term of 
imprisonment, plus twelve months in jail,” not to 
consecutive fixed-term sentences.  Id. at 389.  Given 
all that, Angel is far afield from the decision below. 

Bunch likewise gains no support from United 
States v. Mathurin, No. 1:09-cr-21075-MGC-1, 2011 
U.S. Dist. LEXIS 69364 (S.D. Fla. June 29, 2011); see 
Pet. 22.  For starters, it was a direct-review case.  
What is more, district court decisions ordinarily 
cannot establish a conflict worthy of review.  And in 
any event, the decision is no longer in force.  Before 
the petition for certiorari was filed in this case, the 
Eleventh Circuit vacated the defendant’s convictions 
on Speedy Trial Act grounds and remanded for 
further proceedings.  United States v. Mathurin, 690 
F.3d 1236, 1243 (11th Cir. 2012).  The district court 
has since dismissed the charges without prejudice.  
See Order in United States v. Mathurin, 
No. 1:09-cr-21075-MGC-1, R.317 at 8 (S.D. Fla. Nov. 
19, 2012).  The decision Bunch cites thus no longer 
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states the law in that case, much less law in conflict 
with the decision below. 

Nor, procedurally speaking, does this case 
present a vehicle for deciding the underlying 
constitutional question.  In view of AEDPA’s 
relitigation bar, the Court could not upset the Ohio 
Court of Appeals judgment “simply because [it] 
concludes in its independent judgment” that the 
state court was wrong.  Williams v. Taylor, 529 U.S. 
362, 411 (2000). 

Moreover, the Court will have plenty of 
opportunities to consider the Eighth Amendment’s 
application to sentences like Bunch’s on direct 
review, if it wishes to do so.  Several cases raising 
similar Eighth Amendment claims remain pending.  
E.g., Gridine, 89 So. 3d 909, discretionary review 
granted, 103 So. 3d 139 (Fla. Oct. 11, 2012) 
(No. SC12-1223); Henry, 82 So. 3d 1084, 
discretionary review granted, 2012 Fla. LEXIS 2549 
(Fla. Nov. 6, 2012) (No. SC12-578); see also Mediate 
v. State, No. 5D11-4424, 2013 Fla. App. LEXIS 3292 
(Fla. Ct. App. Mar. 1, 2013) (time to seek 
discretionary review has not yet expired); Walle v. 
State, 99 So. 3d 967 (Fla. Ct. App. 2012), 
discretionary appeal docketed, No. SC12-2333 (Oct. 
26, 2012); Smith v. State, 93 So. 3d 371 (Fla. Ct. App. 
2012), discretionary appeal docketed, No. SC12-1953 
(Sept. 10, 2012); Adams, 2012 Fla. App. LEXIS 
13000, discretionary appeal docketed, No. SC12-1795 
(Fla. Aug. 17, 2012); Floyd v. State, 87 So. 3d 4545 
(Fla. Ct. App. 2012) (per curiam), discretionary 
appeal docketed, No. SC12-1026 (Fla. May 10, 2012). 
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And others have gone to final judgment, 
suggesting that this is a frequently recurring issue.  
E.g., Caballero, 282 P.3d 291; Diamond v. State, Nos. 
09-11-478-CR/09-11-479-CR, 2012 Tex. App. LEXIS 
3253 (Tex. Ct. App. Apr. 25, 2012); Thomas v. State, 
78 So. 3d 644 (Fla. Ct. App. 2011); State v. Kasic, 265 
P.3d 410 (Ariz. Ct. App. 2011).  Such a direct-review 
case would be a far more proper vehicle—indeed, the 
only proper vehicle—for considering the Eighth 
Amendment’s application to consecutive fixed-term 
sentences imposed on a juvenile for multiple 
nonhomicide offenses. 

More fundamentally, Bunch’s evidence of 
disagreement among courts on direct review 
ultimately undoes his case.  If such courts cannot 
agree that sentences like Bunch’s are constitutional 
error at all, then how can such error be clearly 
established by the Court’s existing precedents?  
When “lower courts have diverged widely in their 
treatment of” a constitutional claim, that “[r]eflect[s] 
the lack of guidance from this Court” and the 
absence of clearly established law.  Carey v. 
Musladin, 549 U.S. 70, 76 (2006). 

C. The court of appeals decision was correct. 

1. Graham did not clearly establish that 
sentences like Bunch’s violate the 
Eighth Amendment. 

Further review is also unwarranted because the 
Sixth Circuit got it right.  As established above, 
AEDPA applies to Bunch’s Eighth Amendment 
claim.  The relevant question therefore is whether 
the Ohio Court of Appeals decision was contrary to or 



16 

 

an unreasonable application of “clearly established 
Federal law, as determined by the Supreme Court of 
the United States.”  28 U.S.C. § 2254(d)(1).  Before 
getting to that question, two preliminary matters 
deserve comment.  A prisoner whose case for habeas 
relief depends on a Supreme Court case that post-
dates the last state court merits adjudication 
ordinarily would have to surmount two hurdles.  He 
would have to show that the decision fits one of the 
exceptions to the general rule that federal courts 
sitting in habeas may not apply a “new rule” to upset 
a state conviction.  Teague v. Lane, 489 U.S. 288, 310 
(1989) (plurality opinion).  And he would have to 
show that the decision counts as “clearly established” 
law for AEDPA purposes.  Whether Bunch clears 
these hurdles is unresolved, but the Court need not 
come to rest on that question, because Bunch cannot 
show that he meets § 2254(d)’s standards, even if he 
receives the benefit of Graham. 

On the Teague side, Bunch correctly observes 
(Pet. 30-31) that new rules “prohibiting a certain 
category of punishment for a class of defendants 
because of their status or offense” are applicable to 
prisoners on collateral review.  Penry v. Lynaugh, 
492 U.S. 302, 330 (1989), abrogated on other grounds 
by Atkins v. Virginia, 536 U.S. 304 (2002).  The 
Warden did not dispute below that Bunch’s claim 
satisfies this exception and therefore does not press 
such an argument here.  On the AEDPA side, it 
remains an unsettled question whether petitioners 
may rely on decisions “that came after the last state-
court adjudication on the merits, but fell within one 
of the exceptions recognized in Teague.”  Greene v. 
Fisher, 565 U.S. __, 132 S. Ct. 38, 44 n.* (2011).  
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There is reason to doubt that Bunch may rely on 
Graham, given that “§ 2254(d)(1) requires federal 
courts to focus on what a state court knew and did, 
and to measure state-court decisions against this 
Court’s precedents as of the time the state court 
renders its decision.”  Id. at 44 (internal quotation 
marks and alterations omitted); cf. Cullen v. 
Pinholster, 563 U.S. __, 131 S. Ct. 1388, 1399 (2011).  
But the Court need not answer that question because 
his claim would not satisfy § 2254(d) even if Graham 
counts as “clearly established” law for his purposes. 

For three reasons, the Sixth Circuit correctly 
held that, even granting him the benefit of Graham, 
Bunch’s claim falls short.  See Pet. App. 7a.  First, 
Graham by its terms applies only to sentences 
denominated “life without parole.”  From the 
decision’s opening sentence, the Court narrowly 
defined the question before it as “whether the 
Constitution permits a juvenile offender to be 
sentenced to life in prison without parole for a 
nonhomicide crime.”  Graham, 130 S. Ct. at 2017-18 
(emphasis added).  Over and over again, the decision 
reinforced its narrow scope.  See, e.g., id. at 2023 
(“The instant case concerns only those juvenile 
offenders sentenced to life without parole solely for a 
nonhomicide offense.”); id. at 2030 (“This Court now 
holds that for a juvenile offender who did not commit 
homicide the Eighth Amendment forbids the 
sentence of life without parole.”); id. at 2034 (“The 
Constitution prohibits the imposition of a life 
without parole sentence on a juvenile offender who 
did not commit homicide.”).  This single-minded focus 
shows that Graham dealt with only the specific 
sentence of life without parole. 
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There is good reason to take the Court at its 
word that Graham was limited.  Perhaps presaging 
claims like Bunch’s, the Court admitted that 
“[c]ategorical rules tend to be imperfect,” id. at 2030, 
yet nevertheless chose to draw one.  When Justice 
Alito asserted that “[n]othing in the Court’s opinion 
affects the imposition of a sentence to a term of years 
without the possibility of parole,” id. at 2058 (Alito, 
J., dissenting), the majority chose not to rebut him.  
And two years later, the Court characterized 
Graham as having “held . . . that life without parole 
violates the Eighth Amendment when imposed on 
juvenile nonhomicide offenders.”  Miller v. Alabama, 
567 U.S. __, 132 S. Ct. 2455, 2461 (2012) (emphasis 
added).  All of this underscores that Graham’s rule 
regarding life-without-parole sentences was clear 
and categorical. 

Second, this focus on life-without-parole 
sentences was also central to the Court’s reasoning.  
Graham involved a categorical challenge to a class of 
punishments.  In cases involving that sort of 
challenge, the Court looks to “objective indicia of 
society’s standards as expressed in legislative 
enactments and state practice” to help answer 
whether a sentencing practice is cruel and unusual.  
Roper, 543 U.S. at 563.  When Graham counted 
States that permitted and imposed the challenged 
sentence, it included only the specific sentence of life 
without parole.  Graham, 130 S. Ct. at 2023; see also 
id. Appendix Part I.  Notably for this case, the Court 
did not even count Ohio among the 11 States that 
imposed Graham sentences.  Id. at 2024.  The 
Court’s analysis therefore did not include prisoners 
like Bunch, serving consecutive fixed-term sentences. 
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Third, the difference between life-without-
parole sentences and consecutive fixed-term 
sentences is not merely a matter of nomenclature.  
The sentences differ in ways that materially affect 
the constitutional analysis.  In fact, Bunch’s 
proposed standard would present problems of 
administrability at the beginning, middle, and end of 
juveniles’ sentences. 

At the front end, judges would struggle to avoid 
sentences that fail Bunch’s proposed standard.  State 
courts can readily identify a life-without-parole 
sentence, but they face a daunting task in trying to 
recognize when consecutive fixed-term sentences add 
up to the “practical equivalent of life without parole.”  
Pet. App. 2a.  Knowing whether such sentences meet 
the latter standard requires state courts to hit a 
moving target.  Start with determining the offender’s 
life expectancy.  That actuarial calculus involves 
race, sex, medical history, and other variables.  Add 
to that the possibility that imprisonment may 
decrease life expectancy and that future medical 
advances may increase it.  Even if a state court could 
make an educated guess on all of that, it would still 
need to determine what length sentence would allow 
a “meaningful opportunity to obtain release.”  
Graham, 130 S. Ct. at 2030.  Furthermore, Bunch 
does not explain where Graham identifies what 
aspect of Bunch’s sentences violates the Eighth 
Amendment.  Would the analysis change if, instead 
of receiving consecutive fixed-term sentences adding 
up to 89 years, Bunch received a single sentence of 
89 years?  Or if he received the same 12 sentences, 
but they ran concurrently?  Or if he committed the 
same string of crimes on separate nights instead of 
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the same night?  That litany of questions is not 
answered by Graham, proving that it did not clearly 
establish that sentences like Bunch’s are 
unconstitutional. 

In the middle, state courts under Bunch’s 
standard would find no guidance when trying to 
impose additional sentence on a juvenile who 
committed additional crimes in prison.  Suppose a 
juvenile has been sentenced to a long prison term 
that nevertheless passes Bunch’s proposed standard.  
Now imagine that, while still a juvenile, the prisoner 
beats and rapes a prison guard.  Graham offers not 
one word of help to a state court trying to sentence 
the prisoner for these new offenses.  Adding to his 
sentence may run afoul of Bunch’s reading of the 
Eighth Amendment.  But failing to add to his 
sentence would allow the prisoner to escape 
additional punishment for his additional crimes.  
Graham’s narrow, categorical rule does not tell the 
sentencing court what to do, and thus Bunch reads 
too broadly what Graham “clearly established.” 

At the back end, judges trying to remedy 
sentences that fail Bunch’s standard also would find 
no guidance in Graham.  Terrance Graham had 
received a life-without-parole sentence for a single 
charge.  Id. at 2020.  The remedy for the 
constitutional violation in his case therefore was 
clear—vacating that single sentence and 
resentencing.  But Bunch’s case is different.  He 
received eight ten-year sentences for his felonies, one 
180-day sentence for his misdemeanor, and three 
three-year sentences for his use of a firearm.  Pet. 
App. 4a.  The fact that Bunch was sentenced for 
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several crimes instead of a single crime, added to the 
fact that he did not receive the specific sentence 
challenged in Graham, leaves him twice removed 
from the holding in that case.  “Given the lack of 
holdings from this Court regarding” how state courts 
should analyze or remedy Bunch’s sentences, “it 
cannot be said that the state court” contradicted or 
unreasonably applied clearly established law.  
Musladin, 549 U.S. at 77. 

Nor is it clearly established that courts should 
treat consecutive fixed-term sentences as equivalent 
to life-without-parole sentences.  Indeed, the Court 
has already concluded that this proposition is not 
clearly established.  In Lockyer v. Andrade, 538 U.S. 
63 (2003), a California prisoner who was 37 years old 
when sentenced sought habeas relief from his two 
consecutive prison terms of 25 years to life.  Id. at 70; 
see id. at 79 (Souter, J., dissenting) (noting Andrade’s 
age).  The prisoner pressed, and the dissent agreed, 
that his sentence was the “practical equivalen[t]” of a 
life-without-parole sentence.  Id. at 79 (Souter, J., 
dissenting).  But the Court rejected the argument, 
concluding that a state court decision treating such 
sentences differently “was not contrary to, or an 
unreasonable application of, our clearly established 
law.”  Id. at 74 n.1 (opinion of the Court).  Lockyer 
shows that it was not clearly established before 
Graham that courts should treat consecutive fixed-
term sentences as equivalent to life-without-parole 
sentences, and nothing in Graham changes that. 

AEDPA gives state courts “primary 
responsibility” for adjudicating state offenders’ 
constitutional rights.  Woodford v. Visciotti, 537 U.S. 
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19, 27 (2002) (per curiam).  The “clearly established” 
requirement, in turn, is premised on the idea that 
state court judgments should not be upset unless 
they run afoul of this Court’s concrete guidance.  
Given that nothing in Graham’s categorical framing, 
its narrow analysis, or its expected consequences 
gives state courts any direction for how to treat 
consecutive fixed-term sentences, it cannot be 
seriously maintained that Graham clearly 
establishes that Bunch’s sentences violate the Eighth 
Amendment.  At a minimum, the Ohio Court of 
Appeals did not contradict or unreasonably apply 
Graham in concluding otherwise.  Because Bunch 
never received the specific sentence of life-without-
parole, the Sixth Circuit properly denied habeas 
relief. 

2. Bunch’s arguments to the contrary 
lack merit. 

Bunch offers no argument that the Ohio Court 
of Appeals judgment fails AEDPA’s standards.  That 
is reason enough to deny further review.  And the 
arguments he offers in support of certiorari all lack 
merit. 

Bunch first recasts Graham’s holding broadly, 
repeatedly citing language about giving certain 
juveniles a “meaningful opportunity to obtain 
release.”  Graham, 130 S. Ct. at 2030; Pet. i, 7, 10, 
11, 18, 19, 20, 25, 28, 30.  Every time Bunch quotes 
the “meaningful opportunity” language, he leaves out 
a noteworthy qualifier:  The Court specifically held 
that a State must “give defendants like Graham 
some meaningful opportunity to obtain release based 
on demonstrated maturity and rehabilitation.”  
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Graham, 130 S. Ct. at 2030 (emphasis added).  
Bunch is not a “defendant[] like Graham” because he 
did not receive a life-without-parole sentence.  
Leaving no doubt that this is what it meant by 
“defendants like Graham,” the Court later clarified 
that a State must provide a juvenile “with some 
realistic opportunity to obtain release” if the state 
court “imposes a sentence of life.”  Id. at 2034 
(emphasis added). 

Even if the “meaningful opportunity” 
statements sweep more broadly, they amount to 
mere dicta.  Clearly established law under § 2254(d) 
includes only “the holdings, as opposed to the dicta, 
of this Court’s decisions.”  Williams, 529 U.S. at 412.  
On that score, Graham could not be clearer:  “This 
Court now holds that for a juvenile offender who did 
not commit homicide the Eighth Amendment forbids 
the sentence of life without parole.”  Graham, 132 
S. Ct. at 2030.  Some day, the Court may decide to 
elevate Bunch’s preferred dicta to the status of 
clearly established law or strike down as 
unconstitutional consecutive fixed-term sentences 
imposed on a juvenile.  But for now, because Bunch 
does not fit the four corners of Graham’s holding, he 
cannot receive § 2254(d) relief from his sentences. 

That also explains why Bunch cannot expand 
Graham’s scope by pointing to its discussion of the 
characteristics of juveniles and the purposes of 
punishment.  See id. at 2026-30.  In his view (Pet. 
11-17), some of Graham’s statements about juvenile 
culpability and the penological justifications of life-
without-parole sentences apply with equal force to 
juveniles sentenced to consecutive fixed-term 
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sentences.  To be sure, Graham occasionally uses 
expansive language.  But even in direct-review cases 
this Court has warned against reading broad 
language in isolation.  Take, for example, Kennedy v. 
Louisiana, 554 U.S. 407 (2008), where the Court held 
that the Constitution prohibits the death penalty for 
the rape of a child.  Id. at 421.  Decades earlier, the 
Court had held that the Eighth Amendment 
prohibits capital sentences for the rape of an adult.  
Coker v. Georgia, 433 U.S. 584, 592 (1977) (plurality 
opinion).  Although some passages from that decision 
were “susceptible of a reading that would prohibit 
making child rape a capital offense,” reading those 
passages “[i]n context” showed that “Coker’s holding 
was narrower than some of its language read in 
isolation.”  Kennedy, 554 U.S. at 428.  That applies 
with even greater force in an AEDPA case like this, 
where a prisoner must establish his right to habeas 
relief with reference to the Court’s holdings, not its 
dicta.  See Williams, 529 U.S. at 412. 

These contentions and Bunch’s generalized 
claim that the decision below “effectively nullifies 
Graham” (Pet. 10) amount to an argument that his 
proposed standard logically follows from Graham.  
But context matters.  Time and again, the Court has 
held that a constitutional right is not clearly 
established as to a prisoner until the Court has 
determined how the right applies to his particular 
class of circumstances.  Knowles v. Mirzayance, 556 
U.S. 111, 122-23 (2009); Wright v. Van Patten, 552 
U.S. 120, 125-26 (2008) (per curiam); Musladin, 549 
U.S. at 76-77; cf. Chaidez v. United States, 568 
U.S. __ (slip op. at 5-6 & n.4) (2013) (same point in 
related Teague “new rule” context).  Because the 
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Court has not determined how the principles 
discussed in Graham apply to sentences like 
Bunch’s, the right he asserts has not been clearly 
established. 

Bunch also finds it relevant that the “sentencing 
judge’s explicit purpose in imposing the sentence he 
imposed was to keep Chaz in jail for the remainder of 
his life.”  Pet. 28.  When he sentenced Bunch, the 
trial judge said, “I just have to make sure that you 
don’t get out of the penitentiary.  I’ve got to do 
everything I can to keep you there, because it would 
be a mistake to have you back in society.”  Pet. App. 
127a-28a.  The short answer to this objection is that 
the Court has never held that a sentencing judge’s 
subjective intent is relevant to the Eighth 
Amendment analysis.  Because Bunch cannot point 
to a holding clearly establishing that comments like 
these make a constitutional difference, he cannot 
rely on them to demonstrate his right to habeas 
relief. 

One last thing:  Bunch did not press below and 
does not argue here that he deserves habeas relief on 
the basis of the Court’s cases addressing whether a 
sentence is grossly disproportionate for a particular 
crime.  E.g., Solem v. Helm, 463 U.S. 277 (1983); see 
Bunch Habeas Pet., R.1 at 21-22 (N.D. Ohio Apr. 20, 
2009); Bunch Br. at 2 (6th Cir. May 17, 2011).  That 
line of cases thus does not offer him an alternative 
path to relief.  Cf. Graham, 132 S. Ct. at 2039 n.* 
(Roberts, C.J., concurring in the judgment) (engaging 
in proportionality analysis only because the 
petitioner preserved the argument). 
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CONCLUSION 

The Court should deny the petition for 
certiorari. 
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