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BRIEF OF THE PRODUCT LIABILITY
ADVISORY COUNCIL, INC. AS AMICUS
CURIAE IN SUPPORT OF PETITIONER

The Product Liability Advisory Council (“PLAC”)
respectfully submits this brief as amicus curiae in
support of petitioner Sears, Roebuck and Co. (“peti-
tioner” or “Sears”).1

STATEMENT OF INTEREST

PLAC is a non-profit association with over 100
corporate members representing a broad cross-
section of American and international product manu-
facturers.2 These companies seek to contribute to the
improvement and reform of law in the United States
and elsewhere, with emphasis on the law governing
the liability of manufacturers of products. PLAC’s
perspective is derived from the experiences of a cor-
porate membership that spans a diverse group of
industries in various facets of the manufacturing sec-
tor. In addition, several hundred of the leading
product-liability defense attorneys in the country are
sustaining (non-voting) members of PLAC.

Since 1983, PLAC has filed more than 975 briefs
as amicus curiae in both state and federal courts, in-

1 Pursuant to Supreme Court Rule 37.6, counsel for ami-
cus curiae states that no counsel for a party authored this brief
in whole or in part, and no party or counsel for a party made a
monetary contribution intended to fund the preparation or
submission of this brief. No person other than amicus curiae,
its members, or its counsel made a monetary contribution to its
preparation or submission. Pursuant to Supreme Court Rule
37.2, amicus curiae states that petitioner and respondents, upon
timely receipt of notice of PLAC’s intent to file this brief, have
consented to its filing.

2 A list of PLAC’s current corporate membership is at-
tached to this brief as Appendix A.
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cluding this Court, presenting the broad perspective
of product manufacturers seeking fairness and bal-
ance in the application and development of the law as
it affects product liability.

PLAC’s members have an interest in this case be-
cause the decision below endorses a lax and
misguided approach to Rule 23’s predominance re-
quirement and puts the Seventh Circuit’s stamp of
approval on consumer class actions in which the vast
majority of the class has no injury. Under the Sev-
enth Circuit’s ruling, predominance is satisfied as
long as there is some perceived efficiency in a class
trial, without regard to whether individualized issues
pervade. The ruling also sets the stage for a class
trial in which plaintiffs will be able to establish lia-
bility to class members who could never prove Sears
liable in an individual trial – in violation of the Due
Process Clause and the Rules Enabling Act.

The ruling presages a toxic litigation environment
for manufacturers doing business in the United
States. Under the Seventh Circuit’s reasoning, pre-
dominance would be satisfied in all low-value
putative consumer class actions involving any alleged
defect – even if it affected only a single consumer of a
mass-produced product. This approach poses a sig-
nificant threat to business and consumers alike
because it will translate into many more class actions,
with far less merit, driving up litigation costs for
manufacturers – and ultimately, consumer prices.
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INTRODUCTION AND
SUMMARY OF ARGUMENT

The petition raises two fundamental questions
that lie at the core of federal class action practice: (1)
whether the predominance requirement of Rule
23(b)(3) is satisfied as long as an aggregate trial
would purportedly be “efficient,” even if proof of the
elements of each class member’s claims would depend
on individualized facts; and (2) whether a class con-
sisting primarily of uninjured individuals – i.e., those
whose products never manifested an alleged defect,
and who could never recover in individual actions –
may be certified consistent with the dictates of due
process and the Rules Enabling Act. The answer to
both of these question is no.

Plaintiffs sought certification of two classes under
the warranty laws of six different states (California,
Illinois, Indiana, Kentucky, Minnesota and Texas),
arising out of alleged defects in certain washing ma-
chines sold by Sears. The first class involved
warranty claims pertaining to an alleged design de-
fect that caused the washing machines to accumulate
mold and produce foul odors. With respect to this
class, the evidence showed that over 95% of the class
members did not experience any problem with their
machines during the applicable warranty period and
that the class implicated 27 different models of
washers and various design changes intended to pre-
vent mold. The second class involved warranty
claims with regard to an alleged manufacturing de-
fect in the central control unit (“CCU”) of certain
washers that produced “false” error codes and caused
the machines to shut down while in use. As with the
mold class, the evidence demonstrated that only a
tiny portion of the CCU class experienced the alleged
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manufacturing defect. While the district court de-
nied certification with respect to the mold class –
reasoning that differences in design among the model
types precluded a finding of predominance – it certi-
fied the CCU class.

On appeal, the Seventh Circuit held that both pu-
tative classes were amenable to classwide treatment,
declaring that the predominance standard was satis-
fied because it would be more efficient to resolve the
question whether the machines were defective in a
single class trial than in individual proceedings. The
court did so on the supposed basis that a common de-
fect was alleged, even though the proposed mold class
implicated 27 different machines, making certifica-
tion improper under this Court’s clear statement just
two Terms ago in Wal-Mart v. Dukes, that the class
members’ “claims must depend upon a common con-
tention” that is “of such a nature that it is capable of
classwide resolution . . . in one stroke.” 131 S. Ct.
2541, 2551 (2011). The ruling also ignored the fact
that the vast majority of individuals in each class
have never experienced the alleged mold or CCU
problems with their washers – despite the well-
established principle that the predominance inquiry
must take account of whether each element of a claim
can be proven with classwide evidence. See, e.g., Eri-
ca P. John Fund, Inc. v. Halliburton Co., 131 S. Ct.
2179, 2184 (2011) (predominance “begins, of course,
with the elements of the underlying cause of action”).
The court of appeals’ approach to predominance –
treating it as an inquiry based solely on efficiency –
finds no support in Rule 23 and is directly at odds
with this Court’s prior precedent.

The Seventh Circuit’s ruling is also troubling for
another reason. By approving a proceeding under



5

which vast numbers of individuals would be eligible
for compensation despite having no legally cognizable
injury, the court stripped Sears of the opportunity to
challenge an essential element of plaintiffs’ claims,
infringing Sears’s fundamental due process rights.
In addition, by eliminating the substantive tort re-
quirement of injury solely by dint of the class device,
the court of appeals violated this Court’s command
that Rule 23 not be interpreted to “‘abridge, enlarge
or modify any substantive right.’” Wal-Mart Stores,
Inc. v. Dukes, 131 S. Ct. 2541, 2546 (2011) (quoting
28 U.S.C. § 2072(b)).

If left to stand, the court’s opinion would bode ill
for American businesses, which would face a mount-
ing horde of purported “class” litigation premised on
alleged defects that affect but a handful of consumers.
The court’s highly pliable approach to predominance
significantly lowers the bar to certification and strips
defendants of critical protections against unfair ag-
gregate litigation. The inevitable increase in the cost
of doing business would be passed along to consum-
ers, leaving only plaintiffs’ lawyers to benefit. This
Court should grant review to prevent these results, to
clarify Rule 23’s predominance requirement, and to
resolve a growing split among the federal courts of
appeals over whether classes may be certified where
only a small portion of the class members were actu-
ally injured by an alleged defect in a defendant’s
product.
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ARGUMENT

I. The Seventh Circuit’s Decision Is A Gross
Misinterpretation Of The Predominance
Requirement Of Rule 23.

The court of appeals’ decision contravenes a fun-
damental requirement of class actions brought under
Rule 23(b)(3): that common issues predominate over
individual ones. By imposing a highly permissive
standard for predominance – one that would not even
satisfy the less demanding requirement of commonal-
ity – the Seventh Circuit failed to adhere to the
express dictates of Rule 23, as well as this Court’s
prior precedent, including Dukes, 131 S. Ct. 2541.

The court below grounded its analysis in the belief
that “[p]redominance is a question of efficiency.” Pet.
App. at 4a (emphasis added). The court elaborated
by suggesting that predominance is satisfied any
time “it [is] more efficient, in terms both of economy
of judicial resources and of the expense of litigation
to the parties, to decide some issues on a class basis
or all issues in separate trials.” Id. The court then
opined that “class action[s are] the more efficient
procedure for determining liability and damages”
where “the stakes in an individual case would be too
small to justify the expense of suing, in which event
denial of class certification would preclude any re-
lief.” Id. at 4a-5a.

Based on this framework, the court then conclud-
ed that predominance was satisfied in this case –
despite evidence that many “members of the plaintiff
class[es] did not experience a mold problem” or CCU
issue with their washing machines and thus could
never recover against Sears in individual suits. Id.
at 5a. The court thought it permissible to ignore the-
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se variations as to injury because, otherwise, those
few class members who allegedly encountered one of
these problems might not be able to recover. Id. at
4a-5a. The court also saw no problem with the other
individualized differences within the classes – for ex-
ample, that the mold class involved 27 different
models that underwent different design changes. Id.
at 6a. The court found these variations irrelevant,
even though several design changes were directly re-
lated to the alleged defect; for example, some models
had features that enable the washer to superheat the
water or steam-sanitize interior surfaces; one of the
design changes sought to eliminate residue collection
points on certain components of the washers; and an-
other change added a cleaning cycle to allow owners
to remove biofilm from inside the washer. Pet. at 8.3

The court of appeals’ decision departs from well
settled precedent governing predominance. “Rule
23(b)(3)’s predominance criterion is even more de-
manding than Rule 23(a),” necessitating “a close
look” at whether common questions predominate over
individual ones. Slip op. at 6, Comcast Corp. v. Beh-

3 In making this determination, the Seventh Circuit re-
lied on the Sixth Circuit’s decision in In re Whirlpool Corp.
Front-Loading Washer Products Liability Litigation (Glazer v.
Whirlpool Corp.), 678 F.3d 409 (6th Cir. 2012), in which that
court of appeals upheld certification of a similar class of mold-
producing washing machines. See Pet. App. at 6a-7a. But as
PLAC argued in its amicus curiae brief in support of a writ of
certiorari in the Glazer case, that case was also wrongly decided
because the overwhelming majority of class members there did
not experience any mold issues with their machines either. See
Br. of Product Liability Advisory Council at 4-8, Whirlpool Corp.
v. Glazer, No. 12-322 (U.S. filed Sept. 28, 2012). The petition for
certiorari in the Glazer case is still pending.
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rend, No. 11-864 (U.S. Mar. 27, 2013) (internal quo-
tation marks and citation omitted).

“The Rule 23(b)(3) predominance inquiry tests
whether proposed classes are sufficiently cohesive to
warrant adjudication by representation.” Amchem
Prods., Inc. v. Windsor, 521 U.S. 591, 623 (1997) (cit-
ing Wright, Miller, & Kane, 7A Federal Practice and
Procedure, § 1765, at 518-19). In contrast to Rule
23(a), the predominance inquiry considers not just
common but also individual issues and the “relation-
ship between” them. Wang v. Chinese Daily News,
Inc., Nos. 08-55483 & 08-56740, 2013 U.S. App.
LEXIS 4423, at *12 (9th Cir. Mar. 4, 2013) (internal
quotation marks and citation omitted). “At the core
of” the predominance inquiry “is the issue of whether
the defendant’s liability to all plaintiffs may be estab-
lished with common evidence.” Avritt v. Reliastar
Life Ins. Co., 615 F.3d 1023, 1029 (8th Cir. 2010)
(emphasis added). A district court makes this deter-
mination by undertaking a “rigorous assessment of
the available evidence and the method or methods by
which plaintiffs propose to use the evidence” to prove
liability at trial. In re Hydrogen Peroxide Antitrust
Litig., 552 F.3d 305, 312 (3d Cir. 2009) (citing Fed. R.
Civ. P. 23 advisory committee notes, 2003 amend-
ments)). If that assessment reveals that “proof of the
essential elements of the cause of action requires in-
dividual treatment, then class certification is
unsuitable.” Id. at 311 (internal quotation marks
and citation omitted).

The rigorous analysis required to decide the ques-
tion of predominance promotes judicial economy, but
not in the matter suggested by the Seventh Circuit.
Rather, “[j]udicial economy is” only “served by class
litigation” where “the evidence used to establish lia-
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bility as to the claims of the representative plaintiffs
would also establish liability as to the claims of every
absent class member.” 1 Joseph M. McLaughlin,
McLaughlin on Class Actions § 5:23 (9th ed. 2012).
As this Court has made clear, while Rule 23(b)(3) was
designed to allow class treatment where doing so
would “‘achieve economies of time, effort, and ex-
pense,’” predominance is satisfied only where a class
proceeding may be had “‘without sacrificing proce-
dural fairness.’” Amchem, 521 U.S. at 615 (quoting
Fed. R. Civ. P. 23 advisory committee notes); see also,
e.g., Malcolm v. Nat’l Gypsum Co., 995 F.2d 346, 350
(2d Cir. 1993) (The “benefits of efficiency can never
be purchased at the cost of fairness.”).

Careful scrutiny of the specific claims at issue and
the evidence proffered as common proof are thus crit-
ical to ensure that efficiency would be promoted by
class treatment; after all, “[a]bsent knowledge of how
[the] cases would actually be tried,” it would be “im-
possible for [a] court to know whether the common
issues would be a ‘significant’ portion of the individu-
al trials.” Castano v. Am. Tobacco Co., 84 F.3d 734,
745 (5th Cir. 1996). A more permissive approach to
class certification risks commencement of an ill-
advised class trial that later devolves into a “difficult
choice of decertifying the class . . . and wasting judi-
cial resources” or continuing with an unwieldy
proceeding in which thousands of individual claims
would have to be tried alongside any common issues.
Id. In short, a rigorous analysis of the predominance
question “assures that the goal of judicial economy is
served in fact, not just in theory.” 1 McLaughlin §
5:23.

The court of appeals disregarded this key princi-
ple by concluding that predominance is simply a
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question of “efficiency” and is thus presumptively sat-
isfied in small-value cases. See Pet. App. at 4a. This
approach is flawed for a number of reasons. As a pre-
liminary matter, there are no “‘hard and fast rules . . .
regarding the suitability of a particular type of” case
“for class action treatment.’” Hydrogen Peroxide, 552
F.3d at 321-22 (quoting Robinson v. Tex. Auto. Deal-
ers Ass’n, 387 F.3d 416, 420-21 (5th Cir. 2004)). In
particular, the mere fact that “each individual claim
is so small that only a class action will provide a
remedy” is, “by itself . . . insufficient to overcome the
hurdles of predominance and superiority and effi-
cient and fair management of a trial, which Rule 23(b)
requires.” Newton v. Merrill Lynch, Pierce, Fenner &
Smith, Inc., 259 F.3d 154, 191 (3d Cir. 2001) (inter-
nal quotation marks and citation omitted).

The court’s stated reasons for believing that this
case overcame those hurdles reflected a fundamental
misapplication of Rule 23. The court of appeals re-
lied exclusively on only one supposedly common issue:
“were the machines defective in permitting mold to
accumulate and generate noxious odors?” Pet. App.
at 4a. But this conclusion was not correct even on its
own terms because there were substantial variations
in the models of the washing machines at issue, and
the jury could thus have reached a different answer
with respect to different machines.

Countless other uncommon issues also predomi-
nated, not the least of which is the lack of a single,
uniform injury among the members of either class,
the vast majority of whom never experienced any
problems with their machines. The significance of
that problem is underscored by this Court’s state-
ment in Dukes – cited nowhere in the court of
appeals’ decision – that even bare commonality de-
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pends on a showing that “the class members ‘have
suffered the same injury.’” Dukes, 131 S. Ct. at 2551
(quoting Gen. Tel. Co. of Sw. v. Falcon, 457 U.S. 147,
157 (1982)).

Sears’s defenses also present individualized issues
– for example, whether any consumers’ alleged prob-
lems with their machines resulted from improper use
or maintenance. The court offered no explanation of
how these individualized issues could be resolved in
class proceedings, see, e.g., Pet. App. at 5a (refusing
to consider Sears’s affirmative defenses in the pre-
dominance analysis), despite the fact that a core
requirement of the rigorous predominance analysis is
that the court “must formulate some prediction as to
how specific issues will play out” at trial, In re New
Motor Vehicles Canadian Export Antitrust Litig., 522
F.3d 6, 20 (1st Cir. 2008) (internal quotation marks
and citation omitted). The court of appeals’ mandate
to proceed with class proceedings – without any plan
for resolving all issues on a classwide basis – effec-
tively “sacrificed” “fairness and due process . . . on
the altar of efficiency.” See Donald R. Frederico, The
Efficiency Trap, at 1, Mondaq, Jan. 17, 2013.

The Court should grant review to clarify that the
predominance requirement entails much more than a
bottom-line conclusion that “efficiency” would result
from a class trial – and that predominance does not
exist where the record reveals that numerous indi-
vidualized issues preclude resolution of the plaintiffs’
claims on a classwide basis.
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II. The Seventh Circuit’s Decision Abridges
Sears’s Due Process Rights And Violates
The Rules Enabling Act.

The decision below is particularly troubling be-
cause the inclusion of vast numbers of uninjured
members in the classes below also violates Sears’s
fundamental rights – protected by the Due Process
Clause and the Rules Enabling Act – to present indi-
vidualized liability defenses. Because these members
have no legally cognizable injury, they could never
prevail in individual proceedings. Nonetheless, by
dint of the class device, Sears would be deprived of
litigating the issue of injury as to this huge portion of
each class.

According to the court of appeals, whether “most
members of the plaintiff class[es] did not experience”
any problems with their washers was not an argu-
ment “for refusing to certify the class but for
certifying it and then entering a judgment that will
largely exonerate Sears.” Pet. App. at 5a (emphasis
added). In reality, however, a class ruling would ei-
ther exonerate Sears in full – or not at all. Thus, this
approach exposes Sears to potential liability to large
numbers of uninjured class members, while stripping
Sears of the right to defend itself against those indi-
viduals’ claims. 4 In this manner, the court of
appeals’ ruling sanctioned the deprivation of Sears’s
due process rights and violated the Rules Enabling

4 The court of appeals’ suggestion that “a determination of
liability could be followed by individual hearings to determine
the damages sustained,” Pet. App. at 4a, does not solve this
problem. Even if Sears could practicably litigate damages on an
individual basis, it would still be subject to a judgment of liabil-
ity against it in favor of vast numbers of individuals who never
could have proven injury – an essential element of liability.
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Act, while deepening an already-mature split over
whether a class can be certified despite the presence
of significant numbers of uninjured members. See
Pet. 27 n.9 (collecting cases).5

This Court has long recognized that the “funda-
mental requisite of due process of law is the
opportunity to be heard.” Grannis v. Ordean, 234
U.S. 385, 394 (1914). This due process right, in turn,
requires that, before a defendant is deprived of his
property, a plaintiff must prove every element of his
claim and a defendant must be given “‘an opportunity
to present every available defense.’” Lindsey v. Nor-
met, 405 U.S. 56, 66 (1972) (quoting Am. Sur. Co. v.
Baldwin, 287 U.S. 156, 168 (1932)); see also, e.g.,
United States v. Armour & Co., 402 U.S. 673, 682
(1971) (the “right to litigate the issues raised” in a
case is “a right guaranteed . . . by the Due Process
Clause”); W. Electric Co. v. Stern, 544 F.2d 1196,
1199 (3d Cir. 1976) (recognizing that “to deny [the
defendant] the right to present a full defense on the
issues would violate due process”).

Injury, of course, is traditionally an essential ele-
ment of most torts. See, e.g., In re
Bridgestone/Firestone, Inc., 288 F.3d 1012, 1017 (7th
Cir. 2002) (“No injury, no tort, is an ingredient of
every state’s law.”). And notwithstanding the court
of appeals’ contrary suggestion, see Pet. App. at 5a, it
remains so under the six applicable states’ warranty

5 The ruling also ties the fate of the claim of any class
member who actually experienced one of the alleged problems
with his or her washing machine to the much greater portion of
the class that experienced no such problem – posing the risk
that a favorable judgment for Sears would extinguish the claims
of class members who might have had a better chance of pre-
vailing on the merits in individual actions.
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laws, see, e.g., Am. Honda Motor Co. v. Superior
Court, 132 Cal. Rptr. 3d 91, 98 (Ct. App. 2011) (war-
ranty claim will not lie under California law unless
the alleged defect is “substantially certain to result in
malfunction during the useful life of the product”);
Verb v. Motorola, Inc., 672 N.E.2d 1287, 1295 (Ill.
App. Ct. 1996) (warranty claims under Illinois law
require proof of “present personal injury and/or dam-
ages”); Am. Optical Co. v. Weidenhamer, 457 N.E.2d
181, 183 (Ind. 1983) (under Indiana law, “it was in-
cumbent upon [p]laintiff to prove, by a
preponderance of the evidence, that his injury was
the proximate result of the breach of some duty owed
him by one or more of the defendants”); Brummett v.
Skyline Corp., No. C 81-0103-L(B), 1985 U.S. Dist.
LEXIS 19264, at *22 (W.D. Ky. June 3, 1985) (“To re-
cover economic loss for breach of implied warranty of
merchantability [under Kentucky law], the plaintiff
must prove that a merchant sold goods which were
not ‘merchantable’, [and] that plaintiff suffered inju-
ry or damages caused proximately and in fact by the
defect[.]”); Gen. Mills Operations, LLC v. Five Star
Custom Foods, Ltd., 789 F. Supp. 2d 1148, 1155 (D.
Minn. 2011) (“there is no evidence of an actual mani-
festation of any defect in the meatball product to
support a claim for breach of an express or implied
warranty” under Minnesota law), aff’d, 703 F.3d 1104
(8th Cir. 2013); Martin v. Home Depot U.S.A., Inc.,
369 F. Supp. 2d 887, 891 (W.D. Tex. 2005) (granting
defendant summary judgment with respect to war-
ranty and other claims under Texas law because,
inter alia, plaintiffs “allege only that CCA Treated
Wood presents an increased risk of future injury or
illness”).
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Nonetheless, the Seventh Circuit approved mold
and CCU classes that would permit a finding of lia-
bility without any proof of injury. Over 95% of the
mold class members did not report any mold or odor
problems with their machines during the relevant
warranty period. See Pet. at 9. The CCU class simi-
larly consists of very few class members who
experienced any error-code problems with their
washers. Id. at 12. Thus, a class trial could result in
a finding of liability as to class members who would
never be able to hold Sears liable in individual suits,
violating Sears’s due process rights. See, e.g., Thorn
v. Jefferson-Pilot Life Ins. Co., 445 F.3d 311, 318 (4th
Cir. 2006) (class device must be used in such a way
as to “protect . . . the right of the defendant to pre-
sent facts or raise defenses that are particular to
individual class members”), aff’g No. 3:00-2782-22,
2004 U.S. Dist. LEXIS 31124, at *47 (D.S.C. Dec. 2,
2004) (recognizing “basic due process [right] [of]
[d]efendant[] . . . to present its [individualized] stat-
ute of limitations defense”); McLaughlin v. Am.
Tobacco Co., 522 F.3d 215, 232 (2d Cir. 2008)
(“‘[A]ctual injury cannot be presumed, and defend-
ants have the right to raise individual defenses
against each class member.’”) (citation omitted);
Western Electric, 544 F.2d at 1199 (“[T]o deny [de-
fendant] the right to present a full defense on the
issues [with respect to individual class members]
would violate due process.”); Schirmer v. Citizens
Prop. Ins. Co., No. 05-3974, 2012 WL 781878 (Fla.
Cir. Ct. Mar. 2, 2012) (holding that “the due process
rights of class action defendants” include “the right to
assert specific defenses to the claims of the absent
class members”).
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The ruling also runs afoul of the Rules Enabling
Act for similar reasons. This Court expressly held
just two Terms ago that a “class cannot be certified
on the premise that [a defendant] will not be entitled
to litigate its . . . defenses to individual claims.”
Dukes, 131 S. Ct. at 2561. As the Court explained,
the Rules Enabling Act “forbids interpreting Rule 23
to ‘abridge, enlarge or modify any substantive right.’”
Id. (quoting 28 U.S.C. § 2072(b)). In other words, the
requirement of proving injury (as well as the other
essential elements of plaintiffs’ claims) survives not-
withstanding the certification of a class. Id.; see also
Ortiz v. Fibreboard Corp., 527 U.S. 815, 845 (1999)
(“The Rules Enabling Act underscores the need for
caution. As we said in Amchem, no reading of the
Rule can ignore the Act’s mandate that rules of pro-
cedure shall not abridge, enlarge or modify any
substantive right.”) (internal quotation marks and
citation omitted); Shady Grove Orthopedic Assocs.,
P.A. v. Allstate Ins. Co., 130 S. Ct. 1431, 1443 (2010)
(plurality opinion) (a class action must “leave[] the
parties’ legal rights and duties intact and the rules of
decision unchanged”).

For these reasons, the Rules Enabling Act, just
like due process, mandates “a full litigation of [each]
element of the cause of action, and for each putative
class member no less.” Corder v. Ford Motor Co., 283
F.R.D. 337, 343 (W.D. Ky. 2012) (emphasis added);
see also Franco v. Conn. Gen. Life Ins. Co., No. 07-cv-
6039 (SRC) (PS), 2013 U.S. Dist. LEXIS 6482, at *55-
56 (D.N.J. Jan. 16, 2013) (“The Supreme Court’s
opinion in Dukes makes clear that [proving classwide
entitlement to relief in ERISA class action] . . . can-
not be achieved at the expense of precision or of
actual proof of an individual class member’s legal
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right to a damages award” under the Rules Enabling
Act). Because the decision below would permit a
finding of liability without proof of injury, its ap-
proach to class certification cannot be reconciled with
the requirements of the Rules Enabling Act. See
Frederico, supra, at 2 (“[a]llowing the efficiency of
class actions to overshadow defendants’ opportunities
to challenge the individualized claims asserted
against them converts the class action process into a
mechanism for expanding and contracting substan-
tive rights, in violation of the federal Rules Enabling
Act”).

For all of these reasons, the Court should grant
review and clarify that certification is not appropri-
ate where, as here, substantial numbers of class
members have no injury.

III. The Seventh Circuit’s Decision Threatens
To Create Grave Risks For American
Business.

The decision below also cries out for review be-
cause its imprudent approach to predominance and
tacit embrace of overbroad classes will promote the
filing of unwieldy, overbroad class proceedings, to the
detriment of American businesses and consumers.

The import of the Seventh Circuit’s decision will
not be lost on plaintiffs’ lawyers. See, e.g., Butler v.
Sears: Posner-Authored Decision Reverses Denial of
Certification, Impact Litig. J., Nov. 14, 2012,
http://www.impactlitigation.com/2012/11/14/butler-v-
sears-posner-authored-decision-reverses-denial-of-
certification/ (“the consumer plaintiffs’ bar will . . . be
eager to use [Butler] to support class certification mo-
tions and appellate challenges to denials of
certification”). Indeed, the Glazer ruling, on which
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the Seventh Circuit relied, has already been cited by
district courts to support lax certification standards
and certification of overbroad classes. See, e.g., Tait
v. BSH Home Appliances Corp., No. SA CV 10-0711
DOC (ANx), 2012 WL 6699247, at *11 (C.D. Cal. Dec.
20, 2012) (certifying four classes of purchasers of
washing machines who alleged that the machines de-
veloped mold despite the presence of uninjured
members; “Plaintiffs need not prove that every prod-
uct actually developed this undesirable condition”)
(citing Whirlpool).

Such a development would have significant ad-
verse consequences for product manufacturers. Even
before the decision below, class proceedings already
imposed a significant burden on American businesses.
Indeed, it is well known that “[f]ollowing certification,
class actions often head straight down the settlement
path because of the very high cost for everybody con-
cerned, courts, defendants, plaintiffs of litigating a
class action . . . .” Bruce Hoffman, Remarks, Panel 7:
Class Actions as an Alternative to Regulation: The
Unique Challenges Presented by Multiple Enforcers
and Follow-On Lawsuits, 18 Geo. J. Legal Ethics
1311, 1329 (2005) (panel discussion statement of
Bruce Hoffman, then Deputy Director of the Federal
Trade Commission’s Bureau of Competition). For
this reason, “certification is the whole shooting
match” in most cases, and defendants faced with
carelessly certified, meritless lawsuits are often pres-
sured into settling claims regardless of their merit,
see David L. Wallace, A Litigator’s Guide to the ‘Siren
Song’ of ‘Consumer Law’ Class Actions, LJN’S Prod-
uct Liability Law & Strategy (Feb. 2009),
culminating in “judicial blackmail,” Castano, 84 F.3d
at 746.
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The decision below will only exacerbate this prob-
lem. In addition to existing pressures to settle
substantively meritless claims, manufacturers will
now face settlement pressures from wildly overbroad
cases like those certified here – in which fewer than
5% of class members are even conceivably affected by
the alleged mold defect, and fewer still by the alleged
CCU defect. And classwide settlements in such cases
would indisputably result in overcompensation by
sending free money to class members who would nev-
er be able to recover (or even think to bring suit)
individually against the defendant. See Supreme
Laundry List, Wall St. J., Oct. 9, 2012 (“Without the
governor of common injury required by Wal-Mart,
product liability suits and consumer class actions be-
come the tool of plaintiffs’ lawyers who gin up
massive claims in the hope that companies will set-
tle”).

Overcompensation is as much a problem for con-
sumers as it is for business. As Judge Minor Wisdom
once explained, damages paid in litigation to those
consumers who are actually injured “are presumably
incorporated into the price of the product and spread
among” all purchasers. Willett v. Baxter Int’l, Inc.,
929 F.2d 1094, 1100 n.20 (5th Cir. 1991). But when
compensation is potentially available to all consum-
ers – injured and uninjured alike – manufacturers
will act to include those costs in the price. See id.
The result is that, “instead of spreading a concen-
trated loss over a large group, each [consumer] would
cover his own [potential recovery] (plus the costs of
litigation) by paying a higher price . . . in the first in-
stance.” Id.; see also, e.g., Lisa Litwiller, Why
Amendments to Rule 23 Are Not Enough: A Case for
the Federalization of Class Actions, 7 Chap. L. Rev.
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201, 202 (2004) (“Businesses spend millions of dollars
each year to defend against the filing and even the
threat of frivolous class action lawsuits. Those costs,
which could otherwise be used to expand business,
create jobs, and develop new products, instead are
being passed on to consumers in the form of higher
prices.”) (internal quotation marks and citation omit-
ted). It is precisely this sort of economic system –
which Judge Wisdom saw “little reason to adopt” –
that the court embraced below.

For these reasons too, the Court should grant cer-
tiorari, clarify the need for a rigorous analysis under
Rule 23 (even for “small-value” claims), and further
hold that classes may not be certified where, as here,
they would consist largely of uninjured individuals.

CONCLUSION

For the foregoing reasons, and those stated by pe-
titioner Sears, Roebuck and Co., the Court should
grant the petition for a writ of certiorari.
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1a

Corporate Members Of The Product Liability
Advisory Council

3M
Altec, Inc.
Altria Client Services Inc.
Anadarko Petroleum Corporation
AngioDynamics
Ansell Healthcare Products LLC
Astec Industries
Bayer Corporation
BIC Corporation
Biro Manufacturing Company, Inc.
BMW of North America, LLC
Boehringer Ingelheim Corporation
The Boeing Company
Bombardier Recreational Products, Inc.
Bridgestone Americas, Inc.
Brown-Forman Corporation
Caterpillar Inc.
CC Industries, Inc.
Celgene Corporation
Chrysler Group LLC
Cirrus Design Corporation
Continental Tire the Americas LLC
Cooper Tire & Rubber Company
Crane Co.
Crown Cork & Seal Company, Inc.
Crown Equipment Corporation
Daimler Trucks North America LLC
Deere & Company
Delphi Automotive Systems
Discount Tire
The Dow Chemical Company
E.I. duPont de Nemours and Company
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Eli Lilly and Company
Emerson Electric Co.
Engineered Controls International, LLC
Exxon Mobil Corporation
Ford Motor Company
General Electric Company
General Motors LLC
GlaxoSmithKline
The Goodyear Tire & Rubber Company
Great Dane Limited Partnership
Harley-Davidson Motor Company
Honda North America, Inc.
Hyundai Motor America
Illinois Tool Works Inc.
Isuzu North America Corporation
Jaguar Land Rover North America, LLC
Jarden Corporation
Johnson & Johnson
Kawasaki Motors Corp., U.S.A.
Kia Motors America, Inc.
Kolcraft Enterprises, Inc.
Lincoln Electric Company
Lorillard Tobacco Co.
Magna International Inc.
Marucci Sports, L.L.C.
Mazak Corporation
Mazda Motor of America, Inc.
Medtronic, Inc.
Merck & Co., Inc.
Meritor WABCO
Michelin North America, Inc.
Microsoft Corporation
Mine Safety Appliances Company
Mitsubishi Motors North America, Inc.
Mueller Water Products



3a

Mutual Pharmaceutical Company, Inc.
Navistar, Inc.
Nissan North America, Inc.
Novartis Pharmaceuticals Corporation
PACCAR Inc.
Panasonic Corporation of North America
Pella Corporation
Pfizer Inc.
Pirelli Tire, LLC
Polaris Industries, Inc.
Porsche Cars North America, Inc.
Purdue Pharma L.P.
RJ Reynolds Tobacco Company
SABMiller Plc
Schindler Elevator Corporation
SCM Group USA Inc.
Shell Oil Company
The Sherwin-Williams Company
Smith & Nephew, Inc.
St. Jude Medical, Inc.
Stanley Black & Decker, Inc.
Subaru of America, Inc.
Techtronic Industries North America, Inc.
Teva Pharmaceuticals USA, Inc.
TK Holdings Inc.
Toyota Motor Sales, USA, Inc.
Vermeer Manufacturing Company
The Viking Corporation
Volkswagen Group of America, Inc.
Volvo Cars of North America, Inc.
Wal-Mart Stores, Inc.
Whirlpool Corporation
Yamaha Motor Corporation, U.S.A.
Yokohama Tire Corporation
Zimmer, Inc.


