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RULE 29.6 STATEMENT 

The corporate disclosure statement included in 
the petition for a writ of certiorari remains accurate. 
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REPLY BRIEF FOR PETITIONER 

 

The court of appeals created a glaring and inde-
terminate loophole in the previously clear and broad-
ly applicable price-cost test by limiting it to cases in 
which “price is the clearly predominant mechanism 
of exclusion.”  App. 17a.  Under the decision below, 
commonplace aspects of conditional-rebate agree-
ments that are an integral element of, and motivated 
by, the defendant’s discounted prices are trans-
formed into “non-price” elements that eliminate the 
protections of the price-cost test.  App. 32a; Pet. 7.   

That holding conflicts with this Court’s require-
ment of clear rules in antitrust pricing cases and 
with its adoption of the price-cost test and the equal-
ly efficient competitor principle.  Those principles are 
irreconcilable with the Third Circuit’s imposition of 
antitrust liability on the basis of contract terms that 
were motivated by above-cost rebates and thus could 
have been successfully countered by an equally effi-
cient competitor offering competitive prices.  Pet. 9-
11, 19-22, 26-34. 

The decision below also conflicts with decisions of 
numerous other courts of appeals, and raises im-
portant and recurring legal issues.  Pet. 12-26, 34-36.  
Unless overturned, the decision below will chill price 
competition and harm consumers. 

Two sets of amici agree that certiorari is war-
ranted, including 18 renowned antitrust and econom-
ics scholars.  They include William Kovacic, former 
chairman of the Federal Trade Commission, and 
Herbert Hovenkamp, author of the leading antitrust 
treatise.   
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Evidently realizing their inability to provide any 
substantive response to the compelling grounds for 
certiorari set forth in the petition and amicus briefs, 
respondents instead use the bulk of their response to 
discuss (and frequently misstate) factual details that 
are irrelevant to the legal questions presented.  They 
cannot change the fact that an equally efficient com-
petitor (which respondents claim to be) could have 
avoided any exclusion simply by matching Eaton’s 
above-cost prices.  Respondents’ extended factual rec-
itation cannot obfuscate the clear need for further 
review, and their passing attempts to confront the 
petition’s arguments do nothing to undercut the 
compelling case for certiorari. 

I. THE DECISION BELOW CREATES A WIDE-
SPREAD CIRCUIT CONFLICT 

Respondents grudgingly admit that the Third 
Circuit announced and applied a legal rule barring 
application of the price-cost test unless “price is the 
clearly predominant mechanism of exclusion.”  Opp. 
25.  Under that rule, the presence of factors like mul-
ti-year terms, high share-penetration targets, and 
preferential product-placement terms renders the 
price-cost test inapplicable (App. 32a), even though 
those factors were what enabled Eaton to secure 
scale economies and lower its costs so that it could 
pass on lower prices to customers.  Thus, such terms 
could not have excluded an equally efficient competi-
tor.  Respondents’ cursory attempt to deny that the 
Third Circuit’s holding creates numerous circuit con-
flicts is utterly unpersuasive.  Opp. 36-39; see Pet. 
11-26.  The First, Second, Sixth, Eighth, and Ninth 
Circuits have all applied the price-cost test to alleg-
edly exclusionary conditional-rebate agreements 
comparable to Eaton’s.   
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1.  Respondents are incorrect that the cases from 
other courts of appeals involved only “predatory pric-
ing” claims.  Opp. 36-38.  Even the court below disa-
greed, citing those cases for the proposition that the 
price-cost test has been “extend[ed] to above-cost 
[conditional] discounting or rebate programs.”  App. 
28a (citing NicSand, Inc. v. 3M Co., 507 F.3d 442, 
451-52 (6th Cir. 2007); Concord Boat Corp. v. 
Brunswick Corp., 207 F.3d 1039, 1060-63 (8th Cir. 
2000); Barry Wright Corp. v. ITT Grinnell Corp., 724 
F.2d 227, 232 (1st Cir. 1983) (Breyer, J.)).   

Respondents erroneously contend that Concord 
Boat involved a predatory pricing claim; it actually 
involved a claim of “de facto exclusive dealing” chal-
lenging “market share discount programs.”  207 F.3d 
at 1054, 1058.  Nor was the court’s price-cost test 
limited to its analysis of Section 2 of the Sherman 
Act, as respondents argue:  the court’s Section 1 
analysis explained that the defendant’s “discounts, 
because they were significantly above cost, left ample 
room for new competitors.”  Id. at 1059 (emphasis 
added).   

Similarly, Barry Wright did not involve a “preda-
tory pricing claim”; it involved a challenge to alleged-
ly “exclusionary” sales contracts.  724 F.2d at 230.  
And even in analyzing the allegedly exclusionary na-
ture of the contracts’ multi-year terms, the court re-
lied on the “stable, favorable price” the customer re-
ceived and on the customer’s freedom to “give[] up” 
the “price discount.”  Id. at 237-38.   

Nor did Virgin Atlantic Airways, Ltd. v. British 
Airways Plc involve a “predatory pricing” claim; it 
involved “commissions or discounts” “awarded when 
specified thresholds of sales are reached” (257 F.3d 
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256, 261 (2d Cir. 2001)), the same practice at issue 
here.   

2.  Respondents fail to dispute the overarching 
point that five other circuits would apply the price-
cost test to Eaton’s LTAs.  Pet. 12-13; Scholars’ Br. 7; 
HSCA Br. 4.  The Third Circuit’s rule would have 
changed the outcomes in those other cases had it 
been applied.   

Indeed, respondents offer no response at all to 
Eaton’s showing (Pet. 13) that the Third Circuit’s 
holding is irreconcilable with NicSand and Cascade 
Health Solutions v. PeaceHealth, 515 F.3d 883 (9th 
Cir. 2008), instead attempting to distinguish those 
cases on irrelevant grounds.  Opp. 37-38.  NicSand is 
directly on point, because it holds that the absence of 
“below cost” pricing meant that the defendant’s “up-
front payments” for exclusivity “do not show anti-
trust injury,” particularly since the plaintiff never 
showed why it “could not match [the defendant’s] 
discounts.”  507 F.3d at 452, 454.   

The same is true of PeaceHealth, which applied 
the price-cost test to the defendant hospital’s practice 
of reducing prices to insurers who made the defend-
ant their “sole preferred provider for all services.” 
515 F.3d at 892.  PeaceHealth thus involved factors 
that the Third Circuit would have considered non-
price conduct exempting the case from the price-cost 
test, such as high (100%) market-share and interfer-
ence with downstream customer (patient) choices.  
App. 32a. 

Respondents also err in attempting to distin-
guish Southeast Missouri Hospital v. C.R. Bard, Inc., 
642 F.3d 608, 612 (8th Cir. 2011), as not involving 
“pricing practices”; the court explicitly held that the 
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plaintiff’s “challenge to the [defendant’s] share-based 
discounts is precluded by-.-.-. Concord Boat.”   

3.  Respondents attempt to confuse the legal is-
sues presented here, suggesting that there is a di-
chotomy between a “Rule of Reason” analysis and the 
price-cost test.  Opp. 4, 26, 29.  But the price-cost test 
is directly applicable in rule-of-reason cases.  E.g., 
Pac. Bell Tel. Co. v. linkLine Commc’ns, Inc., 555 
U.S. 438, 449 (2009); Weyerhaeuser Co. v. Ross-
Simmons Hardwood Lumber Co., 549 U.S. 312, 317 
(2007).   

Respondents also erroneously cite Continental 
Ore Co. v. Union Carbide & Carbon Corp., 370 U.S. 
690 (1962), for the proposition that the outcome be-
low can be justified on the basis of Eaton’s conduct 
“as a whole.”  Opp. 34.  That assertion is irrelevant 
to whether the Third Circuit created multiple con-
flicts by refusing to apply the price-cost test.  It is al-
so incorrect, because an assortment of lawful conduct 
does not, when amalgamated, become illegal.  See 
linkLine, 555 U.S. at 452; see also Prof’l Real Estate 
Investors, Inc. v. Columbia Pictures Indus., Inc., 508 
U.S. 49, 53-54 n.2 (1993).1 

4.  Respondents also repeatedly refer to Eaton’s 
rebates as “small.”  Opp. 5, 12, 32.  The import of 
these citations is not clear, because nothing in the 
Third Circuit’s analysis turned on the size of Eaton’s 
rebates.  Respondents’ citations to Eaton’s expert are 
also misleading:  he described Eaton’s rebates as 
“small” only compared to its profit margins—i.e., 

                                            

  1  Moreover, Eaton alternatively sought a new trial because 

the jury may have predicated its liability verdict on Eaton’s low 

prices themselves, rather than any supposed “non-price” con-

duct.   
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Eaton was pricing above cost, so “somebody who is 
not even equally efficient ought to be able to compete 
against those rebates.”  C.A. App. 1497.  That is pre-
cisely the point of the price-cost test.  Moreover, the 
“small” size of the rebates meant that all of the al-
legedly exclusionary factors asserted by respondents 
(Opp. 1-34) could have been defeated simply by 
matching Eaton’s price reductions.  Respondents no-
tably fail to dispute that an equally efficient competi-
tor could have matched Eaton’s lower prices.   

Moreover, respondents repeatedly argue that the 
“lever” exercised by Eaton was the threat of termi-
nating the LTAs.  Opp. 13, 19.  Respondents thereby 
confirm that they could have avoided every form of 
alleged exclusion simply by matching Eaton’s prices.  
They were “excluded” only by their unwillingness or 
inability to compete on price, which speaks volumes 
regarding the anti-consumer character of their law-
suit.  

Respondents distort the record in implying (Opp. 
34 n.5) that Eaton’s prices were not necessarily lower 
than respondents’ prices.  Both courts below express-
ly found that Eaton’s average prices were always 
lower (App. 11a, 192a), and respondents waived any 
contrary assertion by failing to raise it below.  It is 
thus absurd for respondents to claim they did every-
thing they could to compete with Eaton (Opp. 20, 
22)—the one thing they never did was meet or beat 
Eaton’s prices. 

5.  Respondents have no answer to Eaton’s show-
ing that the Third Circuit’s reliance on supposed 
non-price factors simply exacerbates the circuit con-
flict.  Contrary to respondents’ characterization of 
these factors as “novel” (Opp. 13), other courts of ap-
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peals have addressed them—and nonetheless applied 
the price-cost test. 

High Penetration Targets and Multi-Year 
Terms.  Respondents do not dispute that Barry 
Wright, Concord Boat, and NicSand involved high 
purchase targets and multi-year terms, yet applied 
the price-cost test.  Pet. 14.   

Respondents instead offer a feeble argument that 
Eaton’s LTAs should be evaluated under a different 
legal standard because they were conditioned on 
market-share rather than volume.  Opp. 15.  But 
even the court below rejected that view (App. 28a), 
and as the scholars’ amicus brief explains, market-
share targets in fact offer pro-competitive and pro-
consumer advantages over volume targets.  Scholars’ 
Br. 15-17. 

Preferential Placement and Advertising 
Terms.  Respondents offer nothing in response to 
Eaton’s showing that Southeast Missouri Hospital 
and NicSand involved agreements that limited the 
choices of downstream buyers, yet the price-cost test 
applied in those cases.  Pet. 16-17.   

Respondents resort to mischaracterizing the rec-
ord by stating that Eaton “denied the ultimate con-
sumers (truck buyers) their traditional right to select 
the transmissions in their trucks.”  Opp. 1.  The pan-
el majority and dissent recognized that truck buyers 
could select any transmission regardless of its pres-
ence in a databook.  App. 53a, 164a-165a & n.42, 
175a.  Neither PACCAR nor Volvo had any exclusive 
databook listing terms at all (Opp. 9a), and Freight-
liner retained the right to list FreedomLine in its 
databooks (id.).  In any event, respondents’ mischar-
acterization does nothing to undercut the circuit con-



8 

 

flict.  In NicSand, downstream customers had no 
ability to buy from the plaintiff at all, yet the Sixth 
Circuit still applied the price-cost test.  507 F.3d at 
448. 

Economies of Scale.  Respondents do not dis-
pute that the court of appeals’ reliance on Eaton’s 
economies of scale as a non-price factor conflicts with 
NicSand.  Pet. 17-18.  Nor do they dispute that 
share-penetration targets were selected to enable 
those economies of scale.  Pet. 5. 

Loss of Rebates as a Penalty.  Respondents do 
not dispute that treating the loss of rebates as a fi-
nancial “penalty” exempt from the price-cost test 
would conflict with NicSand, PeaceHealth, Virgin At-
lantic, Concord Boat, and Barry Wright.  Pet. 18-19.  
And while respondents refer to the potential for loss 
of rebates as a “punish[ment]” or “retribution” (Opp. 
19, 21), the scholars’ amicus brief confirms that “[a] 
dollar awarded for loyalty and a dollar withdrawn for 
disloyalty are equivalent.”  Scholars’ Br. 11.  Indeed, 
respondents, like the court below, appear to take the 
perverse position that it is unlawful both for a com-
pany to grant rebates and for it not to grant rebates 
if their conditions are not met.  Compare, e.g., Opp. 
4, with Opp. 21. 

Liability Based on Speculation.  The Third 
Circuit’s holding that speculative concerns by em-
ployees of a single OEM sufficed to transform 
Eaton’s non-mandatory LTAs into mandatory exclu-
sive-dealing agreements conflicts with decisions of 
the Second, Seventh, and Ninth Circuits.  Pet. 22-25.  
Respondents do not seriously dispute the existence of 
this circuit conflict.  Opp. 38-39.  Respondents also 
say nothing about this Court’s insistence on predict-
able antitrust rules, which the Third Circuit’s deci-
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sion flouts by predicating liability on third-party 
speculation rather than a defendant’s conduct.  Re-
spondents’ attempt to turn this into an admissibility 
issue (Opp. 38) misses the point.  As this Court held 
in Comcast Corp. v. Behrend, No. 11-864, 2013 WL 
1222646, at *4 n.4 (2013), admissibility is irrelevant 
if the evidence fails to prove anything of legal signifi-
cance.   

At various points, respondents imply that 
Eaton’s LTAs were binding or mandatory.  E.g., Opp. 
2, 14.  But even the court of appeals recognized that 
OEMs were not contractually obligated to meet their 
market-share targets.  App. 8a-9a.  As the district 
court recognized, “each customer remained free to 
buy HD transmissions from other suppliers, includ-
ing ZFM.”  App. 192a.  Respondents point to nothing 
in the record showing that Eaton ever threatened 
customers with loss of supply—the only “threats” 
(Opp. 21) were the possibility of lost rebates.  But all 
of the other courts of appeals have applied the price-
cost test to conditional rebates, which inevitably en-
tail the loss of rebates if the conditions are not met.   

Customer Demand.  Respondents make no re-
sponse to Eaton’s showing that the court of appeals’ 
reliance on Eaton’s “position as a supplier of neces-
sary products” as a basis for rejecting the price-cost 
test conflicts with the decisions of this Court and 
other courts of appeals.  Pet. 25-26. 

II. RESPONDENTS’ INACCURATE PORTRAY-
ALS OF THE RECORD ARE IRRELEVANT 
TO THE LEGAL QUESTION PRESENTED 

Respondents’ extended factual discussion fre-
quently misstates the record, but more importantly, 
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it does nothing to undercut the need for this Court’s 
review or the clarity of the legal questions at issue. 

For example, respondents proffer assertions 
about warranty and buy-back programs (Opp. 3, 21), 
but the court of appeals did not rely on any such as-
sertions as grounds for rejecting the price-cost test.  
Similarly, respondents refer to supposed “artificial” 
price penalties imposed on their transmissions.  Opp. 
2, 3, 17, 18, 23.  This is a mischaracterization of the 
“preferred pricing” terms in the databooks, which 
merely required Eaton’s transmissions to be listed at 
the lowest price for comparable products, reflecting 
the reality that Eaton’s prices were always lower 
than respondents’.  App. 88a, 175a; C.A. App. 1552-
53.  In any event, the court of appeals did not rely on 
preferred pricing terms as a basis for rejecting the 
price-cost test.  App. 32a-34a. 

Similarly, respondents assert that Eaton’s prices 
rose after ZFM’s exit from the market.  That is incor-
rect (C.A. App. 1513) and also irrelevant, because it 
was not a factor relied upon by the court of appeals.  
Respondents also appear to contend that Eaton’s 
LTAs raised “resale prices.”  Opp. 33.  There is no ev-
idence of that in the record, and the court of appeals 
never discussed anything of the sort. 

In sum, respondents’ extended and inaccurate 
factual digressions cannot conceal the clear need for 
this Court’s review. 

III. RESPONDENTS DO NOT DISPUTE THAT 
THIS CASE RAISES IMPORTANT AND RE-
CURRING ISSUES 

Respondents offer no meaningful response to the 
petition’s showing that the question presented raises 
important and recurring issues and that the decision 
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below conflicts with fundamental principles of anti-
trust law announced by this Court.  Pet. 26-36.  

1.  Respondents say nothing about the equally-
efficient-competitor principle that undergirds this 
Court’s price-cost doctrine.  Pet. 27.  Under that 
principle, the antitrust laws must not condemn prac-
tices that an equally efficient rival could compete 
with by offering lower above-cost prices.   

The scholars’ brief confirms this principle, ex-
plaining that “[o]ne important function of the price-
cost test is to ensure that less efficient firms who lose 
sales because customers prefer their rival’s offerings 
are not able to turn their defeat in the market into 
an antitrust claim.”  Scholars’ Br. 14.  Moreover, “[i]f 
a seller offers aggressive but above-cost prices, equal-
ly efficient rivals will not be excluded from match-
ing.”  Id.   

The scholars’ brief is particularly notable be-
cause it is joined by Professor Hovenkamp, the au-
thor of the leading antitrust treatise.  The panel ma-
jority itself cites Professor Hovenkamp eight times.  
And this Court has cited approvingly to 
Hovenkamp’s writings in 11 of its last 12 antitrust 
decisions, from Verizon Communications Inc. v. Law 
Offices of Curtis V. Trinko, LLP, 540 U.S. 398, 411 
(2004), through FTC v. Phoebe Putney Health Sys-
tem, Inc., 133 S. Ct. 1003, 1012 (2013). 

Respondents address the equally-efficient-
competitor principle only by contending that Eaton 
admitted that respondents were equally efficient.  
Opp. 1, 8, 15, 33.  Any such admission would be ir-
relevant, but no such admission was made.  What 
Eaton argued instead was that if respondents were 
equally efficient, they could have competed success-
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fully by matching Eaton’s prices.  It simply does not 
matter how efficient respondents were, because 
Eaton’s conduct could not exclude an equally efficient 
competitor that chose to compete. 

2.  Respondents fail to refute Eaton’s showing 
that the decision below flouts this Court’s mandate 
that antitrust rules must provide clear guidance, 
particularly in price-related contexts.  Pet. 29-34.  As 
HSCA’s brief shows, conditional rebates are fre-
quently used in our Nation’s economy, and are often 
desired by customers as well as suppliers.  HSCA Br. 
6-9.  The Third Circuit’s test creates a vast and 
amorphous exception to the formerly clear price-cost 
test that potentially subjects those who provide and 
receive conditional discounts to treble-damages liabil-
ity.  Pet. 12-13.   

Respondents suggest that the only clarity com-
panies require is to “confine [their] conduct to offer-
ing volume rebates” as opposed to market-share re-
bates.  Opp. 4-5.  But there are pro-competitive rea-
sons to prefer market-share rebates in some circum-
stances.  Scholars’ Br. 15-17.  More importantly, the 
court below drew no such line; its reasoning is equal-
ly applicable to any rebates that incorporate suppos-
edly “non-price” terms like high targets, multi-year 
terms, and loss of rebates for failure to meet targets, 
as such deals frequently do.  The decision therefore 
threatens to chill volume rebates as much as other 
conditional rebates. 

As this Court has repeatedly emphasized (Pet. 
29-31), and as the scholars’ and HSCA’s briefs con-
firm, businesses need clear rules so that they can 
conform their conduct to the law, while vague rules 
will chill price-cutting and harm consumers.  HSCA 
Br. 11-13; Scholars’ Br. 14.  Review is warranted to 
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resolve the widespread uncertainty engendered by 
the decision below. 

CONCLUSION 

The petition for a writ of certiorari should be 
granted. 

Respectfully submitted. 
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